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The  Appellate   Division   op  the  Supreme  Court 


First  Department* 

HOH.  EDW  ABD  PATTEKSON,  P.  J. 

"  GEORGE  L.  IN6RAHAM. 

"  CHESTER  B.  MCLAUGHLIN. 

"  FRANK  C.  LAUGHLIN. 

"  JOHN  PROCTOR  CLARKE. 

"  JAMES  W.  HOUGHTON. 

"  FRANCIS  M.  SCOTT. 

Second  Depa/rtmsnt, 

HOH.  MICHAEL  H.  HIRSCHBERG,  P.  J. 

"  JOHN  WOODWARD. 

"  ALMET  F.  JENKS. 

"  WARREN  B.  HOOKER.  . 

"  WILLIAM  J.  GAYNOR. 

"  ADELBERT  P.  RICH.* 

"  NATHAN  L.  MILLER.* 

Third  Depcirtfnenl, 

HOM.  WALTER  LLOYD  SMITH,  P.  J. 
"    ALDEN  CHESTER. 
"    JOHN  M.  KELLOGG. 
"    AARON  V.  S.  COCHRANK 
"    ALBERT  H.  SEWELL. 

Fourth  Depairtnient* 

HoH.  PETER  B.  MoLENNAN,  P.  J. 
"    ALFRED  SPRING. 
"    PARDON  C.  WILLIAMS. 
"    FREDERICK  W.  KRUSE. 
"    JAMES  A.  ROBSON. 
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Every  tenth  volume  of  Hun's  Reports  from  vol.  20  to 
vol.  90,  and  every  tenth  volume  of  Appellate  Division 
Reports  from  vol.  10  to  vol.  70  contains  a  Table  of  the 
Causes,  published  in  Huns  Reports,  which  have  been 
passed  upon  by  the  Court  of  Appeals. 

Volume  ICO  App.  Div.  contains  a  table  collecting  all 
the  causes  published  in  the  Appellate  Division  Reports 
passed  upon  prior  to  the  issue  of  that  volume. 

The  tables  published  in  vols.  108,  no  and  120  contain 
causes  passed  upon  from  the  issue  of  vol.  100  to  Novem- 
ber 23,  1907. 

JEROME  B.  FISHER, 

Reporter. 
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CA  USES  in  which  the  decinons  contained  in  the  Appellate 
Division  Reports  have  heen  paseed  vpon  by  the  Court  of 
Appeals. 

AnocAN  0.  Wahsxtah  Silk  Ck> 120  App.  Div.  884 

Judgment  affirmed:  192  If,  F.  561. 

Aken  f>,  Barnet  a  Aufsbssbr  Knitting  Co 118  App.  Div.  468 

Order  affirmed  and  judgment  abeoiute  ordered  against  appellant  an  the  elipulation  : 

1«2  N,  71 664. 
Ambrican  Fruit  Product  Co.  v.  Ward 113  App.  Div.  819 

Judgment  affirmed  :  192  N.  F.  688. 
BsLii  V.  Richards 116  App.  Div.  922 

Judgment  affirmed:  192  N.  F.  632. 
Black  «.  Mutual  Lipb  Ins.  Co 117  App.  Div.  449 

Judgment  affirmed  :  192  iVl  T,  546. 

BoBCK  V.  Smii'h 117  App.  Div.  910 

Appeal  diemueed:  192  if.  T.  590. 
BoicB  V.  Municipal  Tblborafh  &  Stock  Co 117  App.  Div.  914 

Judgment  affirmed:  192  N.  T.  647. 
BuRKB  f>.  New  York  Central  &  H.  R.  R.  R.  Co Ill  App.  Div.  916 

Judgment  affirmed :  192  K  T.  658. 
Carpenter  v:  Chicago,  Milwaukee  &  St.  Paul  R.  Co —  119  App.  Div.  169 

Judgment  affirmed :  192  X,  Y,  586. 
Clark  v.  Bowers 119  App.  Div.  914 

Judgment  affirmed :  192  N,  T.  581. 
Clark- Johnson  Mbdicinb  Co.  9.  Olmsted 119  App.  Div.  867 

Judgment  affirmed :  192  N.  T,  560. 

COLBT  V.  Equitable  Trust  Co.  of  New  York 124  App.  Div.  262 

Order  affirmed;  firet  question  answered  in  the  affirmative  ;  second  in  tlie  negative : 

192  K  T.  585. 

CONNELL  V.  CONNELL 124  App.  DiV.  904 

Appeal  dismissed:  192  3^.  F.  587. 

Converse  «.  Stewart 117  App.  Div.  922 

Judgment  affirmed :  192  K  F.  678. 

Cornell  v.  Travelers'  Ins.  Co 120  App.  Div.  459 

Judgment  termed :  192  iV.  F.  587. 

Cravath  9.  Baylis.    (No.  1) 113  App.  Div.  666 

Judgment  affirmed :  192  K  F.  559.    * 

Dawlet  V,  Pearson 119  App.  Div.  869 

Judgment  affirmed :  192  X  T.  556. 

Deonan  V.  Haoerty 120  App.  Div.  871 

Motions  to  dismiss  appeals  granted^  unless  an  order  is  entered,  etc.,  in  which  case 
motions  denied:  192  N.  F.  694. 

Dbnntv.Ennib 121  App.  Div.  894 

Judgment  affirmed :  192  N,  F.  691. 
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vi  CAUSES  PASSED  UPON 

Donnelly  t>.  Wight 120  App.  Div.  875 

Judgment  affirmed:  192  if.  71  561. 

Dudley  v.  Vanderpoel 119  App.  Div.  928 

Order  affirmed:  192  N.  T.  540. 
DuMONT  V.  Morris  &  Cumings  Dredging  Co 118  App.  Div.  898 

Judgment  affirmed :  192  K  T.  553. 
Dunbar  &  Sullivan  Dredging  Co.  v.  Delaware  <&  Hudson 
Co 118  App.  Div.  916 

Judgment  affirmed:  192  K  T.  579. 

Duncan  v.  St.  Luke's  Hospital 118  App.  Div.    68 

Judgment  affirmed  on  opinion  below :  192  N.  T.  580. 
Electric  Fireprooping  Co.  v.  Smith 119  App,  Div.  884 

Judgment  affirmed :  192  K  T.  585. 
Ennis  v.  Grover 120  App.  Div.  879 

Judgment  affirmed:  192  N.  Y.  584. 
First  National  Bank,  Rock  Springs,  «.  Rice 120  App.  Div.  902 

Judgment  affirmed:  192  N.  Y.  592. 
Franklin   Transportation    Co.   r.    City    op   Yonkers. 
(No.  1) 117  App  Div.  798 

Judgment  affirmed :  192  N,  Y.  551. 

Fuller  t?.  Municipal  Telegraph  &  Stock  Co 117  App.  Div.  852 

Judgment  affirmed :  192  iV.  Y,  546. 

Galloway  v.  Erie  R.  R.  Co 116  App.  Div.  777 

Judgment  affirmed  on  opinion  below  :  192  N,  Y.  545. 
Haddock,  Blanchard  &  Co.,  Inc.,  v.  Haddock 118  App.  Div.  412 

Judgment  afflrmed :  192  i\r.  Y  499. 
Hart  v.  Hart 119  App.  Div.  866 

Judgment  affirmed:  192  K  Y  590. 

Hbgeman  v.  Stearns  Realty  Co 117  App.  Div.  754 

Oidej*  affirmed  and  judgment  absolute  ordered  againet  appellant  on  the  stipulation : 

192  iv;  r.,557. 

HoAG  tj.  South  Dover  Marble  Co  120  App.  Div.  892 

Judgment  reversed  and  new  trial  granted :  192  iV.  Y.  412. 

HoRST  tJ.  MoNTAUK  Bhevving  Co 118  App.  Div.  800 

Order  affirmed  andjudgtaent  absolute  ordered  against  appellant  on  the  stiimlation : 

192  N.  Y  555. 

Jewell  «>.  Jewell  114  App.  Div.  900 

Judgment  affirmed :  192  K  Y  587. 

Kalbach  v.  Century  Paint  &  Wall  Paper  Co 120  App.  Div.  888 

Judgment  affirmed:  192  2f.  Y.  579. 

KoRN  V.  Campbell 119  App.  Div.  401 

Order  affirmed:  192  iV.  Y.  490. 

Lahnc.  Sullivan 116  App.  Div.  669 

Judgment  affirmed  {sub  nom.  Lahn  v.  American  Surety  Co.) :  192  N.  Y.  591. 

Lane  v.  Equitable  Life  Assurance  Society 115  App.  Div.  902 

Judgment  afflrmed :  192  iV;  Y  593. 
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BY  THE  COURT  OF  APPEALS.  vii 

Lawrencb  «.  General  AcdDEio*  Assurance  Corporation, 

Ltd.. 124  App.  Div.  546 

Order  affirmed  <m  authority  of  Cornell  v.  Travdera'  Ins,    Co.  (175  N.    Y.  289); 
question  certified  answered  in  the  negative :  192  N.  Y.  568. 

Lederer  Amusement  Co.  t>.  Eerker 120  App.  Div.  904 

Judgment  affirmed :  192  N.  Y.  592. 

Letbnson  v.  Brigos 120  App.  Div.  888 

Judgment  affirmed :  192  2i.  Y,  585, 

Matter  of  Andrews 125  App.  Div.  457 

Orders  reversed :  192  JS".  Y.  514. 

Matter  of  City  of  New  York  (Avenue  D) 122  App.  Div.  416 

Order  affirmed :  192  K  Y  675. 

Matter  of  Ctty  of  New  York  (Jerobce  Ave.) 120  App.  Div.  201 

Order  modified  and  proceeding  remitted  to  Special  Term :  192  N.  Y.  459. 
Matter  of  City  of  New  York  (Pier  Old  No.  11,  East 

River) 124  App.  Div.  465 

Ordtr  affirmed  :  192  iV.  F.  539. 

Matter  of  City  of  New  York  (Town  of  Hempstead) 125  App.  Div.  219 

Order  affirmed:  192  N,  Y,  569. 

Matter  of  City  of  New  York  (West  162d  St.) 125  App.  Div.  485 

Order  affirmed :  192  N,  Y  570. 

Matter  of  Daly ...  123  App.  Div.  709 

Order  affirmed :  192  N.  Y.  671. 

Matter  of  Duffy 125  App.  Div.  406 

Order  affirmed  {sub  nom.  Matter  of  Watson) :  192  K  Y  582. 
Matter  of  Ellis  v.  Buffalo,  Lockport  &  Rochester  R. 

Co 125  App.  Div.  Ill,  904 

Order  affirmed :  192  N,  F.  662. 

Matter  of  Ennis  v.  Federal  Brewing  Co 123  App.  Div.  691 

Ord^r  affirmed  on  opinion  below  :  192  iV.  F.  570. 

Matter  of  Froelich 122  App.  Div.  440 

Order  affirmed :  192  N,  Y  666. 

Matter  of  Hansen .-.  120  App.  Div.  377 

Oi'der  affirmed:  192  K  F.  538. 

Matter  of  Hoyt 122  App.  Div.  914 

Oi'der  affirmed :  192  N.  Y  538. 

Matter  of  McQoughran 124  App.  Div.  312 

Appeal  dismissed:  192  K  F.  565. 

Matter  of  Northam 122  App.  Div.  897 

Order  affirmed ;  first  question  answered  in  i?ie  affirmative;  second,  not  answered: 

192  iV:  F.  567. 

Matter  of  Rendich  v.  Federal  Brewing  Co 123  App.  Div.  691 

•    Order  affirmed  on  opinion  below :  192  N.  Y.  670. 

Matter  of  Ripley 122  App.  Div.  419 

Order  affirmed :  192  K  F.  536. 

Matter  of  Robinson 125  App.  Div.  424 

Order  affirmed  on  opinion  <?f  Ingraham,  J.,  below  :  192  N,  Y  574. 
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viii  CAUSES  PASSED  UPON 

Mattrb  of  Terminal  Railway  of  Buffalo 122  App.  Dlv.  69,  896 

Order  affirmed  in  each  earn:  192  N.  F.  684. 

McFaddbm  ».  Thompbon-Starbktt  Co 116  App.  Div.  286 

Judgment  affirmed :  192  N.  T.  660. 

McMahon  9.  Delaware,  Lackawanna  &  W.  R.  R.  Co 119  App.  Div.  927 

Judgment  affirmed:  192  N.  T.  677. 

Mbrritt  &  Chapman  Derrick  &  Wrbckino  Co.  v.  Ticb.  . .  118  App.  Div.  128 

Judgment  affirmed:  192  N,  T.  668. 

Miller  v.  New  York  City  R.  Co 119  App.  Div.  879 

Judgement  affirmad  :  192  N.  T,  662. 

New  York  &  Long  Island  R.  R.  Co.  v.  O'Brien 121  App.  Div.  819 

Judgment  affirmed  on  opinion  of  Clarke,  J.,  below :  192  i^T.  F.  668. 

North  «.  North Ill  App.  Div.  921 

Appeal  dimissed :  192  if.  T.  668. 

Occidental  Realty  Co.  t.  Palmer 117  App.  Div.  606 

Judgment  affirmed  on  authority  of  Elterman  v.  Syman  (192  N,  T,  118) :  192  if.  F 

688. 

Ostrandbb  0.  State  of  New  York 126  App.  Div.  988 

Judgment  affirmed :  192  N,  F  416. 

People  t>.  Brecht 120  App.  Div.  769 

Order  affirmed  on  opinion  beloto  :  192  if.  F.  681. 

People  v,  Dunham 122  App.  Div.  906 

Appeal  diemieeed:  192  N,  F.  628. 

People  v,  Eaton • 122  App.  Div.  706 

Judgment  of  eontietion  affirmed  :  192  N,  F.  642. 

People  u.  Fabian 126  App.  Div.    89 

07'der  of  Appellate  Divieion  reverted  and  judgment  of  the  Court  of  General  Seeeiom, 
allowing  demurrer  to  indictment,  affirmed :  192  N,  F.  448. 

People  o.  German  Bank 116  App.  Div.  687 

Order  affirmed:  192  if.  F.  638. 

People  0.  Miles 128  App.  Div.  862 

Judgment  of  conviction  affirmed:  192  if.  F.  641. 

People  v.  Nash 128  App.  Div.  909 

Judgment  of  conviction  affirmed:  192  If.  F.  648. 

People  v.  Stacy 119  App.  Div.  748 

Judgment  of  conviction  affirmed:  192  If,  F.  677. 

People  v.  Taylor 124  App.  Div.  484 

Judgment  revereed :  192  K  F.  898. 

People  «.  Waoar 116  App.  Div.  922 

Judgment  of  conviction  affirmed :  192  If,  F.  681. 

People  v.  Warner 116  App.  Div.  868 

Appeal  diemiued :  192  if  F  642. 

People  v.  Woodbury  Dbrmatological  Inst 124  App.  Div.  877 

Judgment  of  conviction  affirmed :  192  if.  F.  464. 

People  ex  rbl.  Finiqan  v.  Board  of  Education,  City  of 

N.  Y 106  App.  Div.  101 

Order  affirmed:  192  if  F.  672. 
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BY  THE  COURT  OF  APPEALS.  ix 

PSOPLB  EX  RBL.  H^HN  V.  RbFUBUCAK  Ck>UNTT  COMMITTBB, 

N.Y.CouwTT 124  App.  Dlv.  427 

Order  affirmed:  102  Hf.  T.  668. 

Pboplb  bx  BEL.  Manhattak  K.  Co.  v.  Wells 122  App.  Div.  921 

Ordm- affirmed:  192 N.  T,  060. 

PbOFLB  ex  BEL.  MELBNBA.CKEB  0.  HARBISON ^ 128  App.  Dlv.  914 

Order  affirmed:  192  N.  7.  544. 

People  ex  bel.  Potteb  o.  Boabd  of  R.  R.  Combs 124  App.  Div.    47 

0¥dtr  affirmed:  192  N,  T.  678. 

People  ex  bel.  Simon  «.  Dablington 128  App.  Div.  924 

Order  affirmed:  192  N.  T.  672. 

People  ex  bel.  Van  Norden  Tbust  Co.  v.  Wells 118  App.  Dlv.  881 

Order  affirmed:  192  N,  T.  662. 

People  ex  bel.  WmTE  d.  Bd.  of  Supebvibobs  of  County  of 

Albany 125  App.  Div.  914 

Order  affirmed;  flnt  and  eecond  qiteetiona  certified  anewered  in  the  negative; 
third  question  not  anewered :  192  if.  T.  689. 

People  ex  bel.  Winthuop  «.  Dblany 120  App.  Div.  801 

Order  modified  and  ae  modified  affirmed  (eub  fiom.  People  ex  rd,  Winthrop  v. 
Pendleton) :  192  JV;  F.  688. 

Reeves  v.  New  York  Centbal  &  H.  R.  R.  R.  Co 114  App.  Div.  907 

Judgment  affirmed :  192  K  T.  660. 
Rodoebs  «.  City  of  New  Yobk 120  App.  Div.  880 

Judgment  affirmed:  192  JV.  T.  646. 
Rose  v.  City  of  Tboy 119  App.  Div.  927 

Judgment  affirmed:  192  N.  T.  661. 
RuNYON  V.  Gbubb 119  App.  Div.    17 

Judgment  affirmed:  192  If.  F.  686. 
Schefeb  «.  Ball 120  App.  Div.  880 

Judgment  affirmed :  192  N.  F.  689. 

ScHUBTEB  9,  FoBTY-BECOND  8t.,  M.  &  8t.  N.  Ave.  R.  Co.  . .  118  App.  Div.  197 
Judgment  affirmed:  192  N.  F.  408. 

Stachelbebo  V,  Stachelbebq 124  App.  Div.  232 

Judgment  affirmed;  guestiona  certified  anewered  in     the  affirmative  on  opinion 

below :  192  K.  F  676. 

Stecxeb  v.  Weaver  Coal  &  Coke  Co 116  App.  Div.  772 

Judgment  affirmed:  192  N,  F.  666. 

Treadwell  v.  Clark.    (No.  1) 124  App.  Div.  266 

Appeal  diemieeed:  192  N.  F  680. 

Treadwell  v.  Clark.    (No.  2) 124  App.  Div.  260 

Appeal  diemieeed:  192  N.  F  681. 

United  States  Title  Guaranty  &  Indemnity  Co.  d.  Gbif- 

fin 119  App.  Div.  868 

Judgment  affirmed :  192  If.  F.  684. 
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X  CAUSES  PASSED  UPON  BY  COaRT  OF  APPEALS. 

Van  Slyck  c.  Warner 118  App.  Div.    40 

Van  Sltck  v.  Woodruff 118  App.  Div.    47 

Orders  affirmed  and  judgment  absolute  ordered  against  appellant  in  each  ease  on  the 

stipulation:  192  y.  T.  547. 
Wagner  «.  Dottehweich  Brewing  Ck) 119  App.  Div.  922 

Judgment  affirmed:  192^.  T.  559. 
Wallace  v.  Town  of  New  Albion 121  App.  Dlv.    66 

Judgment  affirmed:  192  K  T.  544. 

Wanser  «.  De  Ntbb .^ 125  App.  Div.  209 

Order  affirmed:  192  K  T.  537. 

Ware  Bros.  Go.  «.  Cortland  Cart  &  Carriage  Co 119  App.  Div.  928 

Judgment  reoersed  and  new  tricU  ordered :  192  If.  Y,  439. 

Warren  tj.  BuNEL 125  App.  Div.  910 

Appeal  dismissed:  192  i^.  T.  574. 
Watson  v.  Chilberg 116  App.  Div.  914 

Judgment  affirmed :  192  If,  T,  550. 
Williams  v.  City  of  New  York 118  App.  Div.  756 

Judgment  affirmed:  192  N.  Y,  541. 
Williams  «.  Hatch 117  App.  Div.  919 

Judgment  affirmed :  192  K  Y.  556. 
Williams  «.  Wilson  &  McNbal  Co Ill  App.  Div.  442 

Judgment  affirmed :  192  If.  Y.  589. 
Wilmerding  v.  Postal  Telegraph- Cable  Co 118  App.  Div.  685 

Judgment  affirmed:  192  K  Y,  580. 
WooDMANCY  t).  WooDMANCY 118  App.  Div.  890 

Judgment  affirmed:  192  N,  Y,  562. 
XRay  Stove  Polish  Co.  t>.  Walsh 114  App.  Div.  901 

Judgment  affirmed :  192  N.  Y.  578. 

Young  «.  Herrmann 119  App.  Div.  445 

Judgment  affirmed:  192  N,  F.  554. 

The  attention  of  the  profession  is  called  to  the  fact  that  the  Court  of  Appeals 
in  many  cases  decides  an  appeal  upon  other  grounds  than  those  stated  in  the 
opinion  of  the  court  below. 

The  affirmance  or  reversal  of  the  judgment  of  the  Appellate  Division  does  not 
necessarily  show  that  the  Court  of  Appeals  concurred  in,  or  dissented  from,  the 
statements  contained  in  the  opinion  of  the  Supreme  Court.  {Rogers  v.  Dseker, 
181  N.  Y.  490.)  —  [Rep. 
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Matnard  N.  Clement,  as  State  Commissioner  of  Excise  of  the 
State  of  New  York,  Appellant,  v.  James  B.  Beers  and  American 
Surety  Company  of  New  York,  Kespondents. 

First  Department,  May  8,  1908. 

Intoxicating  liquors— sale  on  Sunday. 

In  an  action  to  recover  the  penalty  of  a  liquor  tax  bond,  where  the  testimony  of 
two  police  officers  tliat  liquor  was  sold  on  the  premises  on  Sunday  without 
serving  meals  stands  without  substantial  contradiction,  a  verdict  for  the 
defendant  will  be  reversed  as  against  the  weight  of  evidence. 

Evidence  examined,  and  held,  to  establish  a  violation  of  section  81  of  the  Liquor 
Tax  Law. 

Houghton,  J.,  dissented;  Ingraham,  J.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  Maynard  N.  Clement,  as  State  Commis- 
sioner of  Excise  of  the  State  of  New  York,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendants,  entered  in  tlie  office  of 
the  clerk  of  the  county  of  New  York  on  the  14th  day  of  October, 
1907,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  11th  day  of  October,  1907,  denying  the 
plaintiff's  motion  for  a  new  trial  made  upon  the  minutes. 
App.  D1T.-V0L.CXXVI         1 
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Herbert  II,  Kellogg  [Albert  0,  Briggs  with  him  on  the  brief], 
for  the  appellant. 

C.  E.  Hunter  [Z.  A.  Waldo  with  him  on  the  brief],  for  the 
respondents. 

Laughun,  J. : 

The  action  is  brought  to  recover  the  penalty  of  a  liquor  tax  bond 
given  by  the  respondent  Beers,  to  whom  the  liquor  tax  certificate 
was  issued  with  respondent  company  as  surety.  The  liability  is 
predicated  upon  a  violation  of  one  of  the  conditions  of  the  bond 
which  is  to  the  effect  that  in  the  event  that  the  principal  therein 
should  receive  a  liquor  tax  certificate,  he  would  not  violate  any  of 
the  provisions  of  the  Liquor  Tax  Law  or  any  act  amendatory 
thereof  or  supplementary  thereto.  The  certificate  was  issued  for  the 
excise  year  commencing  on  the  Ist  day  of  May,  1905.  The  defend- 
ant Beers  complied  with  the  provisions  of  the  law  with  reference 
to  an  hotel  and  he  received  a  liquor  tax  certificate  authorizing  him 
to  traffic  in  liquors  as  proprietor  of  an  hotel. 

The  precise  charge  is  that  liquors  were  sold  on  the  premises  for 
which  the  liquor  tax  certificate  was  issued  on  every  Sunday  from 
the  Ist  day  of  May,  1905,  to  the  commencement  of  the  action, 
wliich  was  on  the  2l8t  day  of  April,  1906,  and  particularly  on  the 
21st  and  28th  days  of  January,  1906,  without  serving  meals,  in 
violation  of  the  Liquor  Tax  Law. 

The  plaintiff  called  three  special  agents  of  the  Excise  Depart- 
ment who  testified  that  on  Sunday,  the  21st  day  of  January,  1906, 
they  entered  the  premises  for  whicli  the  liquor  tax  certificate  was 
issued,  and  ordered  and  were  served  witli  and  paid  for  a  glass  of 
whisky  each,  which  they  drank  on  the  premises  at  a  time  when 
and  a  place  where  liquors  were  permitted  to  be  sold  with  meals, 
without  ordering  anything  to  eat,  and  one  or  more  of  them  testified 
that  he  saw  many  other  people  served  with  drinks  and  did  not  see 
food  served  on  the  premises ;  and  three  other  special  agents  who 
testified  to  a  similar  violation  on  the  same  premises  on  Sunday,  the 
twenty-eighth  day  of  January.  I  am  of  opinion  that  an  issue  of 
fact  was  presented  for  the  consideration  of  the  jury  with  respect  to 
these  two  alleged  violations  of  the  Liquor  Tax  Law,  and  that  in 
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this  regard  the  case  was  properly  submitted  to  the  jury  and  that 
their  verdict  should  not  be  disturbed.  The  issues  were  not  tried 
nntil  the  7th  day  of  October,  1907,  nearly  two  years  after  these 
particular  alleged  violations,  and  more  than  two  years  after  another 
alleged  violation  which  will  be  discussed  presently.  Neither  the 
holder  of  the  liquor  tax  certificate  nor  his  son,  who  was  his  man- 
ager, nor  any  of  his  waiters  remembered  seeing  the  special  agents 
on  the  premises  on  either  date,  but,  of  course,  they  were  unable  to 
deny  that  the  special  agents  were  there.  With  respect  to  the  first 
date,  the  special  agents  testified  that  the  waiter  who  served  them 
wore  a  badge  with  the  number  "  8."  On  that  day  a  waiter  was 
employed  on  the  premises  who  wore  such  a  badge  and  he  was  per- 
mitted to  testify,  over  the  objection  and  exception  of  counsel  for 
tlie  plaintiff,  that  while  he  did  not  remember  serving  the  special 
agents,  that  he  did  not  serve  any  guests  who  did  not  first  order  some- 
thing to  eat.  The  holder  of  the  liquor  tax  certificate  and  his  man- 
ager testified  that  they  were  about  the  premises  at  the  times  in 
question  watching  the  waiters  in  the  performance  of  their  duties 
and  that  they  on  no  occasion  saw  drinks  served  without  meals. 
Their  evidence  indicates  that  they  were  in  a  position  to  know 
whether  or  not  the  law  was  violated.  With  respect  to  the  alleged 
violation  on  the  twonty-eighth  day  of  January,  the  special  agents 
testified  that  the  A^aiter  who  served  them  wore  a  badge  with  the 
number  "9."  In  behalf  of  the  defendants  evidence  was  given 
tending  to  show  that  on  that  occasion  no  waiter  wore  a  badge 
with  number  "  9  "  and  evidence  of  the  same  general  nature  as  that 
given  with  respect  to  the  preceding  Sunday  was  given  by  tlie 
holder  of  the  liquor  tax  certificate  and  his  manager  tending  to 
show  that  the  law  was  not  violated,  and  in  addition,  according  to 
their  evidence,  each  waiter  who  was  in  their  employ  on  that  occa- 
sion was  called  as  a  witness  and  gave  evidence  of  the  same  general 
nature,  tending  to  show  that  the  law  was  not  violated.  I  am  of 
opinion  that  in  the  circumstances  this  general  evidence  that  on  the 
occasions  in  question  no  liquor  was  sold  without  meals  was  com- 
petent. Inasmuch  as  the  trial  was  so  long  delayed,  it  was  manifestly 
impossible  for  the  defendants  to  meet  the  evidence  adduced  in 
behalf  of  the  plaintiff  in  any  other  way. 

Evidence,  however,  was  given  in  behalf  of  the  plaintiff  by  two 
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police  oflScers  with  respect  to  a  prior  ^dolation.     They  testified  that 
on  Sunday,  the  16th  day  of  July,  1905,  they  entered  the  premises 
by  direction  of  a  superior  oflBcer,  for  the  purpose  of  discovering 
whether  or  not  liquors  were  being  sold  in  violation  of  the  Liquor 
Tax  Law,  and  that  they  ordered,  were  served  with  and  paid  for  a 
glass  of  beer  each,  in  the  summer  garden  adjoining  the  restaurant, 
where  the  holder  of  the  liquor  tax  certificate  was  accustomed  to 
serve  refreshments  during  warm  weather,  and  that  they  did  not 
order  anything  to  eat,  nor  was  any  food  brought  to  them.     Imme- 
diately after  this  alleged  violation  of  the  law,  they  placed  the  waiter 
under  arrest  and  took  him  to  the  station  honse.     I  am  of  opinion 
that  the  testimony  of  the  officers  was  not  Bufiiciently  contradicted 
to  present  a  question  of  fact  with  respect  to  this  violation.     The 
waiter  was  not  called  as  a  witness.     It  is  to  be  borne  in  mind  that 
on  this  occasion  the  attention  of  the  holder  of  the  liquor  tax  cer- 
tificate and  of  his  son  and  his  employees  was  drawn  to  the  alleged 
violation  at  the  time.     No  one  testifies  that  the  officers  ordered  * 
anything  to  eat  or  that  even  a  sandwich  was  served   to  them. 
According  to  the  testimony  of  the  officers,  they  sat  at  a  bare  table. 
Even  their  evidence  in  this  regard  stands  uncontro verted.     If  it 
were  not  true,  the  holder  of  the  liquor  tax  certificate,  who  was  sum- 
moned the  instant  the  arrest  was  made  and  might  have  observed 
the  table,  although  he  says  he  did  not  go  in  the  vicinity  of  the  table 
or  make  any  observation,  and  his  other  employees,  could  have  denied 
it  if  it  were  not  true.     The  evidence  upon  which  the  learned  coun- 
sel for  the  defendants  maintains  that  the  question  as  to  whether  or 
not  the  Liquor  Tax  Law  was  violated  on  this  occasion  became  one 
of  fact  for  the  consideration  of  the  jury  is  the  testimony  of  the 
manager,  who  was  in  the  restaurant  adjacent  to  the  summer  garden, 
and  testified  that  every  waiter  was  required  to  and  did  pay  the 
cashier  for  liquors  and  food  ordered  before  receiving  or  serving 
the  same,  and  that  while  he  did  not  see  the  police  officers  prior  to 
the  arrest  or  see  the  waiter  deliver  either  drinks  or  sandwiches  to 
them,  he  did  see  the  waiter  shortly  before  his  arrest  pay  the  cashier 
twenty  cents  and  receive  two  glasses  of  beer  and  a  sandwich.     In 
behalf  of  the  defendants  evidence  was  also  given,  over  objection 
and  exception  duly  taken  by  counsel  for  the  plaintiff,  on  the  ground 
that  the  evidence  was  incompetent,  tending  to  show  that  after  the 
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officers  placed  the  waiter  under  arrest,  but  before  they  took  him 
from  the  premises,  the  waiter  stated  in  the  presence  of  the  officers 
that  he  did  not  know  what  he  was  arrested  for,  and  said  :  "  I  served 
these  men  here  with  two  glasses  of  beer  and  *  *  *  served 
them  with  a  sandwich  and  charged  them  for  it  and  *  *  *  they 
locked  me  up."  These  declarations  are  not  evidence  of  the  fact 
either  that  the  officers  ordered  or  that  they  were  served  with  a  sand- 
wich. The  testimony  of  the  officers,  therefore,  stands  without  sub- 
stantial contradiction  and  should  have  been  accepted  as  true.  More- 
over, the  declarations  of  the  waiter  after  his  arrest  were  incompe- 
tent, and  the  court  erred  in  receiving  them.  It  cannot  be  said  that 
the  evidence  was  not  prejudicial,  since  it  appears  that  it  was  the 
only  direct  evidence  tending  to  show,  if  true,  that  food  was  served 
with  the  drinks.  Not  only,  therefore,  is  the  verdict  against  the 
weight  of  the  evidence  with  respect  to  this  violation,  but  a  verdict 
should  have  been  directed  in  favor  of  the  plaintiff. 

It  follows  that  the  judgment  and  order  should  be  reversed  and  a 
new  trial  granted,  with  costs  to^ appellant  to  abide  the  event. 

Inqraham  and  Houghton,  J  J.,  dissented. 

SooTT,  J.  (concurring) : 

I  concur  with  Mr.  Justice  Laughlin  that  the  judgment  Eiust  be 
reversed,  but  I  go  further  than  he  does  and  consider  that  upon  the 
proofs  a  verdict  should  have  been  directed  for  the  plaintiff.  The 
general  prohibition  of  the  Liquor  Tax  Law  is  against  the  sale  of 
liquor  on  Sunday.  (Laws  of  1896,  chap.  112,  §  31,  subd.  a,  as  amd. 
by  Laws  of  1903,  chap.  486.)  The  exception  is  that  a  holder  of  a 
liquor  tax  certificate  who  is  tlie  keeper  of  a  hotel  may,  under  cer- 
tain conditions,  sell  liquor  to  his  guests  with  their  meals  or  in  their 
rooms,  and  a  guest  (other  than  one  who  in  good  faith  occupies  a 
room  as  a  temporary  home)  is  defined  as  "  A  person  who,  during 
the  hours  when  meals  are  regularly  served  therein,  resorts  to  the 
hotel  for  the  purpose  of  obtaining  and  actually  orders  and  obtains 
at  such  time,  in  good  faith,  a  meal  therein."  (Id.  §  31,  as  aind.  by 
Laws  of  1903,  chap.  486.)  It  is  the  intent  and  desire  of  the  guest 
to  procure  a  meal  that  is  the  test  of  the  exception,  and  to  justify 
the  sale  of  liquor  on  Sunday  under  this  clause  it  is  essential  that  the 


Digitized  by 


Google 


Clement  v.  Beebs. 


First  Department,  May,  1908.  [Vol-  126. 

guest  should  evince,  at  least  apparently,  a  desire  to  partake  of  a  meal. 
The  act  of  a  landlord  in  thrusting  before  a  person  who  has  ordered 
only  a  drink,  an  unwanted,  unordered,  unpaid  for  and  uneaten  sand- 
wich does  not  meet  the  plain  requirements  of  the  statute. 

Claeke,  J.,  concurred. 

Ingraham,  J.  (dissenting) : 

I  think  that  upon  the  evidence  there  was  a  question  of  fact  as  to 
whether  or  not  the  Liquor  Tax  Law  was  violated.     Two  officers 
testified  that  they  purchased  beer  on  Sunday  without  asking  for  any 
food  and  that  no  food  was  furnished  to  them.     The  defendant  tes- 
tified that  immediately  after  the  waiter  was  arrested,  in  the  presence 
of  the  officers,  he  said  that  he  had  complied  with  the  law  and  had 
furnished  sandwiches  witli  the  beer,  and  it  does  not  appear  that 
either  of  the  officers  denied  that  statement  at  the  time.     The  alleged 
violation  of  law,  the  arrest  and  the  declaration  of  the  waiter  appearing 
to  have  been  contemporaneous,  I  think  it  may  be  said  that  this  was 
part  of  the  res  gestm  and  thus  competent  evidence  as  characterizing 
what  it  was  claimed  was  a  violation  of  law.     The  officers  were  in 
such  a  position,  having  arrested  a  man  for  the  commission  of  a  mis- 
demeanor in  their  presence,  that  they  were  called  upon  to  make 
some  justification  for  the  arrest;  and  the  fact  tliat  they  then  made 
no  claim  that  the  statement  of  the  waiter  was  incorrect  and  did  not 
justify  the  arrest  upon  the.  ground  that  they  had  purchased  intoxi- 
cating liquor  when  no  meal  was  asked  for  or  furnished,  raised  a 
question  of  fact  for  the  jury  as  to  the  weight  that  should  be  given 
to  their  evidence.     I  think  the  absence  of  the  waiter  was  accounted 
for  and  that  this  presented  a  question  for  the  jury  to  determine 
whether  they  would  believe  the  testimony  of  the  officers  in  view  of 
the  fact  that  the  waiter  who  was  alleged  to  have  served  them  claimed 
to  have  furnished  them  with  food  at  the  time,  and  no  claim  made  on 
their  behalf  that  his  statement  was  not  true.     I  think  there  should 
be  a  distinction  between  places  of  this  character  whei*e  food  was 
supplied  to  the  guests  of  the  establishment,  and  a  place  where  the 
furnishing  of  the  food  is  nothing  but  a  subterfuge  to  evade  a  viola- 
tion of  the  statute.     Considering  all  the  evidence  I  think  there  was 
a  question  for  the  jury  in  relation  to  the  charge  of  selling  to  the 
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police  officers  as  well  as  the  charge  of  selling  to  the  agents  of  the 
State  Department  of  Excise,  and  the  jury  having  found  a  verdict 
for  the  defendant  I  do  not  think  it  should  be  disturbed. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event. 


Patrick    Devine,   Appellant,   v.  Alphons   Custodis  Chimney 
Construction  Company,  Respondent. 

First  Department,  May  8,  1908. 

Evidence  —  negligence  —  safe  place  to  work. 

Where,  in  an  action  by  a  servant  to  recover  damages  for  personal  injuries,  it 
appears  that  a  brick  fell  through  a  chute  and  striking  a  rail  underneath  bounded 
and  hit  plaintiff,  it  is  error  to  exclude  evidence  showing  that  several  weeks 
prior  to  the  accident  bripkshad  fallen  on  different  occasions  through  the  chute, 
that  the  superintendent  had  been  notified  that  those  underneath  were  in  danger 
and  bad  promised  to  make  some  improvement. 

Ingraham,' J.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  Patrick  Devine,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  24th  day  of  January, 
1908,  upon  the  dismissal  of  the  complaint  by  direction  of  the  court 
at  the  close  of  the  plaintiff's  case  upon  a  trial  at  the  New  York  Trial 
Term. 

Oswald  N.  Jacohy^  for  the  appellant. 

Frank  V.  Johnson  [Khowlton  Durham  with  him  on  the  brief], 
for  the  respondent. 

liAUOHLIK,  J. : 

This  is  an  action  by  an  employee  of  the  defendant  to  recover 
damages  for  personal  injuries  alleged  to  have  been  received  through 
its  negligence. 

The  defendant  was  engaged  in  constructing  a  high  chimney  on 
the  New  York  Central  power  house  at  Port  Morris,  N.  Y.  The 
plaintiff  at  the  time  of  receiving  the  injuries  had  been  in  tlie  employ 
ni  the  defendant  as  a  laborer  for  a  period  of  four  or  five  weeks, 
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assisting  in  the  work  of  constructing  tlie  cliimney.     At  the  time  of 
the  accident  he  was  working  on  the  ground  floor  of  tlie  power 
honse  loading  bricks  into  buckets  which  were  hoisted  up  tlirough  a 
chute  to  the  bricklayers  working  at  the  top  of  the  chimney.     The 
chute  was  about  four  feet  square.     It  was  constructed  by  boards 
inclosing  it  on  all  sides  from  a  point  about  ten  feet  above   the 
ground  to  a  point  where  it  entered  the  chimney,  described  as  one 
and  one-half  stories  above  the  ground.     The  buckets  were  hoisted 
up  through  the  chute  and  chimney  by  means  of  a  wire  cable  pass- 
ing over  a  wheel  operated  by  an  engine  to  a  height  of  about  112 
feet.     The  plaintiflE  and  a  fellow-workman  who  had  charge  of  the 
hoist  at  tlie  bottom  were  loading  a  bucket  with  bricks  about  ten 
feet  away  from  the  foot  of  tlie  chute  at  the  time  of  the  accident. 
They  had  loaded  the  last  bucket  which  had  been  hoisted  some  three 
or  four  minutes  before.     While  engaged  in  the  work  to  which  he 
was  assigned,  the  plaintiff  was  struck  upon  tlie  head  by  a  piece  of 
brick  which  fell  down  through  the  chute  and  struck  a  rail'of  a  rail- 
road track  directly  underneath  it  and  broke  and  bounded  and  he  sus- 
tained injuries  to  recover  for  which  he  brings  this  action.     A  rail- 
road track  was  constructed  on  the  floor  underneath  the  chute  for 
the  purpose  of  moving  material.    A  brick  fell  and  struck  one  of  the 
rails  of  the  track,  which  broke  it  in  hal.f,  and  one  piece  bounded 
and  struck  the  plaintiff.     It  does  not  appear  whether  the  brick  fell 
from  the  bucket  or  was  dropped  by  the  bricklayers.     The  chute 
was  evidently   inclosed  for  the   purpose  of  confining  the  course 
of   falling  material.     The  evidence  would   justify   a  finding  that 
the    plaintiff    was    not    guilty   of    contributory   negligence    with 
respect   to  placing   the   bricks  in   the   bucket,  nor   with   respect 
to  the  position  he  occupied  at  the  time  he  received  the  injuries. 
The  negligence  charged   in    the  complaint   is   the  failure  of  the 
defendant  to  furnish  the  plaintiff  with  a  safe  place  in  which  to  do 
his  work  "as  required  both  by  the  law  of  the  land  and  statutes  of 
this  State  in  such  case  made  and  provided."     The  plaintiff  fur- 
nished a  bill  of  particulars  specifying  that  the  falling  object  which 
struck  him,  as  alleged  in  the  complaint,  was  a  brick;  that  it  came 
through  the  chute,  struck  upon  the  rail  of  the  car  track  used  by  the 
defendant  for  moving  building  material,  and  broke,  and  that  a 
piece  of  the  brick  flew  up  and  hit  him  in  the  head ;  that  the  charge 
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of  neglect  on  the  part  of  the  defendant  to  furnisli  the  plaintiff  with 
a  safe  place  in  which  to  do  his  work  was  predicated  upon  the  fact 
that  it  permitted  bricks  to  fall  througli  the  chute  on  numerous 
occasions  prior  to  the  accident,  rendering  the  place  where  plain- 
tiff was  required  to  work,  at  the  foot  of  the  hoist,  dangerous,  and 
that  instead  of  placing  the  railroad  track  upon  which  the  plaintiff 
was  required  to  move  cars  loaded  with  bricks  directly  under  the 
hoist,  it  could  and  should  have  placed  it  to  one  side.     The  plaintiff 
alleges  that  he  duly  served  a  notice  under  the  Employers'  Liability 
Act  (Laws  of  1902,  chap.  600),  and  this  is  admitted.     The  notice, 
however,  is  not  in  the  record.     Upon  the  trial  counsel  for  the  plain- 
tiff asked  questions,  proper  in  form,  of  plaintiff's  fellow- workmen  with 
a  view  to  showing  that  several  weeks  prior  to  the  day  of  the  accident 
bricks  had  fallen  on  different  occasions  through  this  chute ;  that  the 
superintendent  in  charge  of  the  work  for  the  defendant  was  notified 
some  ten  days  or  two  weeks  before  the  accident  that  bricks  were  fall- 
ing through  the  chute,  and  that  those  working  underneath  were  in 
danger  therefrom,  and  was  requested  to  make  some  improvement  to 
obviate  the  danger  ;  that  he  promised  to  do  so,  and  that  bricks  had 
on  prior  occasions  struck  the  rail  of  the  track.     All  of  this  evidence 
was  excluded  on  the  objection  of  counsel  for  defendant  that  it  was 
incompetent,  irrelevant  and  imtnaterial,  and  counsel  for  plaintiff 
duly  excepted.     We  are  of  opinion  that  this  was  error.     The  allega- 
tions of  the  complaint  with  respect  to  the  negligence  of  the  defend- 
ant are  quite  general.     They  are  possibly  open  to  the  charge  that 
only  legal  conclusions  are  set  forth.     It  may  be  that  they  would 
not  have  withstood  a  demurrer  or  a  motion  to  dismiss  made  at  the 
opening  of  the  trial.     The  defendant,  however,  was  informed  by 
the  bill  of  particulars  of  the  precise  negligence  with  which  it  was 
charged,  and  it  proceeded  to  trial  without  moving  to  dismiss  the 
complaint.     The  evidence  excluded  was  not  objected   to  as  not 
within  the  issues.     If  the  objection   had   been  placed  upon  that 
ground,  it  would  not  have  been  tenable,  for  when  a  defendant  goes 
to  trial  on  a  pleading  charging  general  negligence  in  failing  to  fur- 
nish a  safe  place,   after  receiving  a   bill  of  particulars   showing 
wherein  the  place  was  unsafe,  it  cannot  prevent  the  plaintiff  from 
proving  the  facts  showing  that  the  place  was  unsafe. 
Aside  from  the  question  of  notice  under  the  Employers'  Liability 
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Act,  if  the  plaintiflE  liad  been  permitted  to  show  that  bricks  had 
been  falling  and  breaking  and  bounding  in  the  vicinity  where  the 
defendant  required  its  employees  to  work  for  some  considerable 
time  prior  to  the  accident,  a  case  would  be  presented  upon  which 
the  jury  miglit  find  that  the  employer  was  guilty  of  negligence  at 
common  law  in  failing  to  provide  its  employees  with  a  reasonably 
safe  place  in  which  to  perform  their  duties.  There  is  no  evidence 
that  the  plaintiff  knew  that  bricks  had  fallen  on  prior  occasions  or 
that  he  was  aware  of  the  danger  in  that  regard.  It  would  seem, 
therefore,  that  if  he  had  been  permitted  to  show  the  facts  which 
were  excluded  he  might  have  established  a  case  at  common  law.  It 
does  not  appear  that  the  notice  under  the  Employers'  Liability  Act 
charged  negligence  on  the  part  of  the  defendant's  superintendent, 
and  if  not,  liability  of  the  defendant  conld  not  be  predicated  under 
the  Employers'  Liability  Act,  yet  the  assumption  of  risk  is  now  a 
question  of  fact  for  the  jury,  and  since  the  evidence  excluded  might 
have  warranted  a  finding  that  the  defendant  had  neglected  the  duty 
of  exercising  reasonable  care  to  safeguard  the  plaintiff  from  injury 
in  the  place  in  which  he  was  assigned  to  work,  it  cannot  be  said  as 
matter  of  law  that  plaintiff  was  not  entitled  to  recover,  for  that  was 
a  duty  which  defendant  could  not  delegate.  The  facts  would  not 
bring  it  within  the  rule  that  it  was  a  detail  of  the  work  in  the  per- 
formance of  which  a  superintendent  was  a  coservant. 

It  follows  that  the  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event. 

McLaughlin   and  Houghton,  J  J.,   concurred ;  Scott,  J.,  con- 
curred in  result;  Ingraham,  J.,  dissented. 

Inoraham,  J.  (dissenting) : 

*  I  caimot  see  that  there  was  any  evidence  of  negligence  of  the 
defendant  or  its  superintendent  that  would  justify  a  recovery.  The 
defendant  was  building  a  smokestack  for  the  Port  Morris  power 
house  of  the  New  York  Central  Railroad  Company.  There  was 
what  was  called  a  chnte  which  ran  one  and  one-half  stories  con- 
structed of  boards,  through  which  the  blocks  were  being  hoisted  to 
the  smokestack  where  the  bricklayers  were  at  work.  The  plaintiff 
was  engaged  in  loading  blocks  into  a  bucket  which  was  hoisted  up 
through  the  chute.     While  this  bucket  was  being  hoisted  one  of 
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the  blocks  of  which  the  chimnej  was  being  constructed  fell,  strack 
the  ground  and  then  rebounded  and  struck  the  plaintiff.  There 
was  no  evidence  as  to  what  caused  the  block  to  fall,  and  whether  it 
was  due  to  improper  loading,  the  negligence  of  one  of  the  work- 
men in  loading  the  bucket  or  from  some  other  cause.  There  was 
evidence  that  blocks  had  fallen  through  this  chute  before,  and  there 
was  evidence  offered,  which  was  excluded,  to  show  that  the  foreman 
had  been  informed  of  that  fact.  The  plaintiff  stood  some  distance 
away  from  the  bottom  of  the  chute,  and  it  was  because  of  the  block 
striking  the  rail  on  the  ground  and  rebounding  that  he  was  injured. 
It  certainly  was  not  an  unusual  thing  for  a  block  to  fall  down  a 
cliute  of  this  kind,  but  as  the  burden  of  proof  was  upon  the  plaintiff 
to  show  that  the  accident  was  caused  by  some  act  of  negligence  of 
the'defendant  or  its  superintendents,  in  the  absence  of  any  proof  as 
to  what  caused  the  block  to  fall,  as  between  employer  and  employee, 
I  do  not  see  how  it  can  be  said  that  there  was  satisfactory  evidence 
to  justify  a  finding  that  either  the  employer  or  his  superintendent 
was  responsible.  I  do  not  consider  that  the  question  as  to  whether 
or  not  the  defendant  furnished  the  plaintiff  a  safe  place  to  work  is 
involved,  as  he  was  to  place  these  blocks  in  the  bucket,  and  there 
was  no  other  place  tliat  he  could  work  and  no  protection  that  I 
know  of  could  have  prevented  the  block  from  falling  down  the 
chute,  as  the  chute  had  to  be  opened  to  admit  of  the  passage  of  the 
bucket. 

I  think  the  judgment  should  be  affirmed. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


Edward  J.  Dunphy,  as  Executor,  etc.,  of  Katharine  D.  Callahan, 
Deceased,  Appellant,  v.  Cornelius  Callahan,  Respondent. 

First  Department,  May  8,  1908. 

Costs  —  executor  —  conversion  subsequent  to  death. 

An  action  by  an  executor  for  a  conversion  which  occurred  after  the  death  of  his 
testatrix  is,  for  the  purpose  of  taxing  the  costs,  an  action  by  him  individually, 
whether  he  prosecutes  individually  or  in  his  representative  capacity,  and  if 
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unsuccessful  he  is  liable  for  costs  individually  and  they  may  be  taxed  against 

him  without  application  to  the  court. 
The  title  of  an  executor  to  personal  property  of  his  testatrix  relates  back,  by 

operation  of  law,  to  the  moment  of  her  death. 
Imoraham,  J.,  dissented,  with  opinion. 

.  Appeal  by  the  plaintiff,  Edward  J.  Dunphj,  as  executor,  etc., 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  20th  day  of  February,  1905,  denying  the  plain- 
tiffs motion  to  vacate  and  set  aside  a  judgment  tlicretofore  entered 
herein  or  to  modify  it  by  striking  tlierefrom  the  provision  which 
charges  him  personally  with  the  costs  of  the  action. 

James  Z.  PearsaUj  for  the  appellant. 

John  V.  Judgey  for  the  respondent. 

Lauohlin,  J. : 

This  is  an  action  by  plaintiff,  as  executor,  for  the  conversion  of 
property  of  his  testatrix.  The  property  was  not  taken  from  the 
possession  of  tlie  testatrix,  but  is  alleged  to  have  been  taken  and 
removed  by  the  defendant  immediately  after  her  death.  It  is 
further  alleged  that  defendant  wrongfully  refused  to  deliver  the 
same  to  the  plaintiff  upon  demand.  The  defendant  denied  the 
wrongful  taking,  and  interposed  a  separate  defense,  alleging  owner- 
ship in  him.  The  cause  was  tried  and  the  jury  rendered  a  verdict 
in  favor  of  the  defendant.  Upon  this  verdict  defendant  entered 
judgment  on  the  merits  in  his  favor  against  the  plaintiff  upon  tho 
issues  in  the  action,  and  for  the  taxable  costs,  with  a  provision  that 
they  be  recovered  of  the  plaintiff  personally,  and  that  he  have  exe- 
cution therefor.  The  record  does  not  show  that  any  application  was 
made  to  the  court  pursuant  to  the  provisions  of  section  3246  of  the 
Code  of  Civil  Procedure  to  have  the  costs  taxed  against  tite  plaintiff 
personally,  or  that  the  court  directed  tliat  they  should  be  payable  by 
the  plaintiff  personally.  If  the  cause  of  action  were  one  in  favor  of 
the  testatrix,  that  is  to  say,  if  the  conversion  occurred  during  her  life- 
time, then  it  is  clear  that  the  action  could  only  be  maintained  by  the 
executor  in  his  representative  capacity,  and  in  that  event  costs  could 
not  be  taxed  against  him  pei-sonally  without  the  direction  of  the 
court,  made  pursuant  to  the  provisions  of  said  section  3246  of  the 
Code  of  Civil  Procedure.     (H<ms  v.  De  Peyater,  106  N.  Y.  646.) 
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Tiie  cause  of  action,  according  to  the  allegations  of  tlie  complaint, 
however,  did  not  accrue  to  the  testatrix.  Tiie  alleged  wrongful 
taking  and  conversion  of  the  property  was  after  her  death.  The 
title  of  tlie  executor  to  the  personal  property  of  the  testatrix  related 
back,  by  operation  of  law,  upon  his  appointment,  to  the  moment  of 
her  death.  The  conversion,  therefore,  was  of  property,  the  legal  Jjtle 
to  which  was  in  the  executor.  The  letters  testamentary  did  not  con- 
fer title  upon  him  in  his  representative  cai)acity,  but  are  tlie  evidence 
showing  the  passing  of  title  from  the  testatrix  to  him.  Although  it 
has  been  held  that  an  executor  or  administrator  may  recover  either 
in  his  representative  capacity  or  individually  upon  a  cause  of 
action  upon  a  contract  made  by  him  in  his  representative  capacity 
{Bmgham  v.  Marine  Nat.  Ba/nh,  112  N.  Y.  661 ;  Van  Muren  v. 
First  Nat.  Bank,  53  App.  Div.  80,  83 ;  Sj>ie8  v.  MiGheUen,  2  id. 
226),  yet  the  rule  seems  to  be  well  settled  that  as  to  a  cause  of  action 
for  conversion,  and  probably  as  to  any  other  cause  of  action  which 
accrues  to  the  personal  representative  of  the  decedent,  as  distin- 
guished from  a  cause  of  action  which  accrued  to  the  decedent, 
whether  he  prosecute  it  in  his  name  individually  or  in  his  repre- 
sentative capacity,  is  to  be  deemed,  for  the  purpose  of  the  taxation 
of  costs,  an  action  by  him  individually,  and  if  the  action  be  brought 
in  his  representative  capacity,  and  he  be  unsuccessful,  costs  may 
be  taxed  against  him  individually,  without  an  application  to  the 
court.  {BttcJdand  v.  Oallvp^  105  N.  Y.  453 ;  Bingham  v.  Marine 
Nat.  Banh^  supra;  Mullen  v.  Guinn^  88  Hun,  128.  See,  also, 
Rooney  v.  Bodkin^  93  App.  Div.  431,  435,  and  Willia^naon  v. 
Stevens,  84  id.  519.) 

It  follows,  therefore,  that  the  motion  was  properly  denied,  and  the 
order  should  be  affirmed,  with  ten  dollars  costs  and  disbursements. 

Clarke  and  Scott,  JJ.,  concurred ;  McLaughlin,  J.,  concurred 
in  result;  Inobaham,  J.,  dissented. 

Inoraham,  J.  (dissenting) : 

The  action  was  commenced  by  the  plaintiflE  in  his  representative 
capacity  to  recover  possession  of  what  was  alleged  to  be  property  of 
the  plaintiff's  testator,  the  complaint  alleging  that  the  deceased  had 
possession  of  this  property  at  the  time  of  her  death,  but  that  imme- 
diately after  her  death  the  defendant  wrongfully  took  possession 
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of  it  and  has  refased  to  return  it  to  the  plaintiff,  although  duly 
demanded.  The  answer  alleged  that  the  defendant  was  the  owner 
of  the  property.  Tliis  action  came  on  for  trial  before  a  jury,  who 
rendered  a  verdict  for  the  defendant.  Nothing  was  said  upon 
the  trial  about  the  costs  upon  this  verdict,  but  the  judgment  was 
entered  by  the  clerk  awarding  judgment  against  the  plaintiff 
personally  for  the  costs. 

I  think  this  judgment  was  unauthorized.  As  before  stated,  the 
action  was  brought  by  the  plaintiff  in  his  representative  capacity. 
It  was  tried  as  an  action  by  the  estate  against  the  defendant,  and 
defendant  obtained  a  verdict  which  authorized  the  entry  of  a  judg- 
ment against  the  plaintiff  in  his  representative  capacity  for  costs. 
Upon  this  record  the  clerk  was  not  authorized  to  enter  a  judgment 
against  the  plaintiff  personally  without  some  special  order  of  the  court 

The  case  of  Mullen  v.  Guijirt  (88  Hun,  128)  is  not  in  point,  for 
that  was  an  appeal  from  an  order  granting  a  motion  that  the  plain- 
tiff should  be  personally  liable  for  the  costs.  No  such  motion  was 
made  in  this  case,  and  the  judgment  to  be  entered  must  depend 
npon  the  verdict  of  the  jury,  which  was  in  favor  of  the  defendant 
against  the  plaintiff  as  executor  of  the  estate  of  the  decedent.  Any 
judgment  entered  npon  such  a  verdict  without  some  further  direc- 
tion of  the  court  must,  it  seems  to  me,  be  against  the  plaintiff  in  his 
representative  capacity.  Section  3246  of  the  Code  of  Civil  Pro- 
cedure provides  tlist  in  an  action  brought  by  or  against  an  adminis- 
trator or  executor  in  his  representative  capacity,  costs  must  be 
awarded  as  in  an  action  by  or  against  a  person  prosecuting  or 
defending  in  his  own  right,  except  as  otherwise  prescribed  in  sec- 
tions 1835  and  183d;  but  the}'  are  exclusively  chargeable  upon  and 
collectible  from  the  estate,  fund  or  person  represented,  unless  the 
court  directs  them  to  be  paid  by  the  party  personally  for  misman- 
agement or  bad  faith  in  the  prosecution  or  defense  of  the  action. 
As  this  action  was  brought  by  an  executor  in  his  representative 
capacity,  and  as  the  verdict  was  against  him  as  such,  it  seems  to  me 
that  the  onlj'  judgment  tliat  Qi>uld  be  entered  was  one  against  the 
estate  represented. 

The  order  appealed  from  should,  therefore,  be  reversed  and  the 
motion  granted. 

Order  affirmed,  with  ten  dollars  costs  and  disbursementa. 
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Caistdee  &   Smith,  Appellant,  v.  Fordham    Stone  Renovating 
Company,  Respondent. 

First  Department,  May  8,  1908. 
Pleading  —  corporation. 

A  corporation  cannot  recover  money  due  to  a  copartnership  of  the  same  name 

when  there  is  no  allegation  or  proof  that  the  corporation  succeeded  to  the 

partnership  business,  or  that  the  claim  was  assigned  to  it. 
A  reversal  cannot  he  had  on  the  theory  that  plaintiff  adopted  the  contract  and 

that  the  parlies,  because  of  their  acts,  are  bound  thereby,  since  it  is  not  an 

issue  tendered  by  the  complaint. 
Scott  and  Houghton,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  Candee  &  Smith,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
tlie  clerk  of  the  county  of  New  York  on  the  30th  day  of  July,  1907, 
upon  the  decision  of  tlie  court  rendered  after  a  trial  at  tlie  New  York 
Trial  Term,  a  jury  having  been  waived,  dismissing  the  complaint. 

Albert  li.  ffager,  for  the  appellant. 

.Edward  C.  Moen^  for  the  respondent. 

Laugh  UN,  J. : 

The  action  is  brought  on  an  agreement  in  writing  alleged  and 
purporting  to  have  been  made  between  tl)e  parties  on  the  16th  day 
of  May,  1900,  to  recover  the  sum  of  $472.35,  a  balance  of  tlie  pur- 
chase price  of  lime,  cement,  sand  and  other  material  alleged  to  have 
been  sold  and  delivered  b}'  plaiutiflE  to  one  Brisack  between  the  Ist 
day  of  July,  1903,  and  the  6th  day  of  January,  1904,  in  reliance  upon 
and  in  consideration  of  the  promise  of  defendant,  contained  in  said 
agreement  of  May  16, 1900,  to  pay  therefor.  Plaintiff  is  a  domestic 
corporation.  It  was  incorporated  on  the  4th  day  of  August,  1900. 
Prior  to  its  incorporation  there  was  a  copartnership  by  tlie  satne 
name  engaged  in  the  same  line  of  business.  There  is  an  intimation 
in  the  evidence  that  the  corporation  succeeded  to  the  business  of  the 
copartnership ;  but  this  was  neither  alleged  nor  proved.  The  agree- 
ment upon  which  the  liability  of  defendant  is  predicated  was  made 
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not  with  the  plaintiff  nor  in  its  behalf  but  with  the  copartnership 
months  before  plaintiff  came  into  existence.  The  defendant  denied 
that  it  made  the  agreement  with  the  plaintiff.  The  theory  on 
which  plaintiff  evidently  relies  for  a  reversal  of  the  judgment  is 
that  it  adopted  the  contract  made  by  the  copartnership  and  that  the 
parties  have  dealt  with  each  other  on  the  assumption  that  both 
plaintiff  and  defendant  were  bound  thereby.  The  difficulty  with 
that  claim  is  that  it  was  not  an  issue  tendered  by  the  complaint 
which  was  neither  amended  nor  was  leave  to  amend  in  this  regard 
requested.  Upon  the  trial  plaintiff  asked  leave  to  amend  by  alleg- 
ing that  it  sold  the  property  to  the  defendant  and  delivered  it  to 
Brisack.  The  trial  court  properly  declined  to  grant  the  amendment 
on  the  ground  that  it  would  change  the  cause  of  action. 

The  defendant  also  set  up  as  a  separate  defense  that  prior  to  the 
commencement  of  the  action  it  paid  and  satisfied  the  claim  sued 
upon  by  delivering  to  plaintiff  the  negotiable  promissory  note  of  a 
third  party  wliich  was  accepted  and  retained  by  plaintiff  in  full  set- 
tlement of  the  alleged  indebtedness  upon  which  tlie  action  is 
founded.  Upon  the  trial  the  defendant  showed  by  the  testimony 
of  the  collector  of  the  plaintiff  that  he  received  from  the  president 
and  manager  of  the  defendant  prior  to  the  commencement  of  the 
action  the  personal  promissory  note  of  said  president  and  manager, 
for  the  balance  of  the  account  sued  upon,  payable  to  the  order  of 
plaintiff  in  settlement  of  the  account.  This  evidence  was  uncontro- 
verted  and  it  constituted  a  complete  defense.  We  are  of  opinion 
that  the  judgment  dismissing  the  complaint  was  properly  granted 
both  upon  tlie  theory  that  })lai!itiff  failed  to  establish  the  cause  ot 
action  alleged  and  also  upon  the  grouiid  that  the  indebtedness,  if 
any,  was  paid  and  satisfied  by  the  delivery  and  acceptance  of  the 
individual  note  of  the  president  and  manager  of  the  defendant  in 
settlement  thei'eof. 

It  follows  that  the  judgment  should  bo  affirmed,  with  costs. 

McLaughlin,  J.,  concurred  ;  Houghton  and  Soott,  JJ.,  dissented. 

Ingraham,  J.  (concurring) : 

I  agree  witli  Mr.  Justice  Laughlin  upon  the  ground  that  the 
evidence  did  not  sustain  the  allegation  that  on  the  16th  of  May, 
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1900,  the  defendant  executed  and  delivered  an  instrument,  a  copy 
of  which  was  annexed  to  the  complaint.  It  is  conceded  that  the 
plaintiflE  was  not  incorporated  until  August,  1900,  and  there  is  no 
allegation  that  this  contract  or  any  interest  in  it  was  transferred  to 
or  assumed  by  the  plaintiff.  The  defendant  agreed  that  it  would 
pay  Candee  &  Smith,  a  copartnership,  on  the  twentieth  of  each 
month,  for  the  lime,  cement,  sand,  etc.,  which  this  copartnership 
furnished  to  Brisack  during  the  previous  calendar  month.  I  think 
this  is  in  the  nature  of  a  suretyship  and  not  an  original  agreement, 
and  it  was  so  alleged  in  the  complaint.  There  was  no  sale  or  deliv- 
ery of  the  merchandise  to  the  defendant,  the  sole  obligation  of  the 
defendant  being  to  pay  the  firm  of  Candee  &  Smith  for  the  mer- 
chandise it  furnished  to  Brisack.  There  is  no  evidence  that  the 
firm  of  Candee  &  Smith  furnished  any  merchandise  to  Brisack 
which  had  not  been  paid  for,  and,  therefore,  there  is  no  amount  for 
which  the  defendant  was  liable. 

SooTT,  J.  (dissenting) : 

The  agreement  sued  upon  is  an  original  one,  to  pay  for  lime, 
cement,  etc.,  to  be  furnished  to  Brisack.  {Raahe  v.  Squier^  148 
N.  Y.  81.)  It  is  not  an  agreement  of  suretyship  nor  one  to  pay 
the  debt  of  another.  Tlie  fact  that  when  the  agreement  was  made 
Candee  &  Smith  were  a  copartnership,  and  that  plaintiff  shortly 
afterwards  became  a  corporation  is  unimportant,  because  the  promise 
was  to  those  who  carried  on  the  business,  and  by  their  course 
of  action,  long  continued,  the  defendant  recognized  its  liability 
to  the  plaintiff.  {Beakea  v.  DaCunha,  126  N.  Y.  293.)  The 
authority  of  defendant's  president  to  make  the  agreement  is  to  be 
inferred  from  defendant's  long  acquiescence  in  it  and  compliance 
with  its  terms.  The  accept&nce  of  the  note  of  Moen,  defendant's 
president,  did  not  discharge  defendant's  indebtedness.  To  say  that 
it  was  taken  in  "  settlement "  of  the  claim  does  not  necessarily  mean 
that  it  was  taken  in  payment,  but  may  equally  mean  that  it  was 
accepted  as  a  liquidation  and  acknowledgment  of  the  amount  due. 
{JFort  V.  Gooding^  9  Barb.  371.)  The  debt  was  past  due  when  the 
note  was  taken,  and  in  such  cases  the  rule  is  that  the  acceptance  of 
of  the  note  or  draft  of  a  third  person  will  not  be  presumed  to  have 
App.  Div.-Vol.  CXXVL        2 
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been  in  satisfaction  of  the  debt,  and  the  onus  of  establisliing  that  it 
was  so  received  rests  upon  the  debtor,  {^oel  v.  Mt^rray^  13  N.  Y. 
167 ;  Gibson  v.  Toiey,  46  id.  637 ;  Smith  v.  liyan,  66  id.  352.) 
The  judgment  should  be  reversed  and  a  new  trial  granted. 

Houghton,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


Astoria  Silk  Works,  Respondent,  v.  Plymouth  Bubber  Company, 

Appellant. 

First  Department,  May  8,  1908. 

Pleading  — separate  causes  of  actiozL 

A  complaint  wbicb  alleges  breach  of  contract  and  payment  of  money  for  work 
done  under  the  contract  and  which  seeks  to  recover  both  the  money  paid  and 
damages,  states  two  causes  of  action,  one  for  breach  of  contract,  the  other  for 
money  had  and  received. 

An  amended  complaint  in  which  the  causes  of  action  are  separately  stated  and 
numbered  will  be  required  on  motion. 

The  granting  of  such  motion  does  not  involve  the  sufficiency  of  the  allegations 
of  the  complaint. 

Appeal  by  the  defendant,  the  Plymouth  Rubber  Company,  from 
an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  10th  day  of  April,  1908,  denying  the  defendant's 
motion  to  require  tlie  plaintiff  to  serve  an  amended  complaint  in 
which  the  causes  of  action  shall  be  separately  stated  and  numbered. 

Edward  W.  Drucker^  for  the  appellant. 

J,  D.  Gordon^  for  the  respondent. 

Lauqhlin,  J. : 

The  decision  of  a  motion  to  require  the  plaintiff  to  separately 
state  and  number  causes  of  action  does  not  involve  the  sufficiency 
of  the  allegations  with  respect  to  any  cause  of  action  attempted  to 
be  set  forth.  The  question  presented  for  decision  is  whether  the 
pleader  has  attempted  to  set  forth  more  than  one  cause  of  action. 
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If  he  has,  then  the  express  provisions  of  section  483  of  the  Code  of 
Civil  Procedure  and  th^  decisions  of  tlie  courts  thereunder  require 
that  the  motion  slmll  be  granted.  {Powers  v,  Sherin^  89  App.  Div. 
37;  Stem  v.  Marcuse^  119  id.  478.) 

This  complaint  contains  allegations  tending  to  set  forth  two  causes 
of  action,  one  for  a  breach  of  contractand  the  other  for  money  had 
and  received.  It  is  alleged  that  plaintiff  delivered  to  the  defendant 
certain  silk  fabrics  to  be  coated  with  rubber,  upon  an  express  agree- 
ment upon  the  part  of  plaintiff  to  pay  the  defendant  a  consideration 
specified  therefor ;  that  defendant  entered  upon  the  performance  of 
the  work  but  failed  to  use  due  care  and  skill,  owing  to  which  many 
pieces  of  the  goods  were  returned  to  the  plaintiff  in  a  damaged  condi- 
tion to  plaintiff's  damage  in  the  sum  of  $25,000 ;  that  by  the  agree- 
ment the  defendant  undertook  to  coat  the  silk  fabrics  with  Para 
rubber,  but  that  it  failed  to  do  so  and  used  an  inferior  compound 
instead,  to  the  plaintiff's  damage  in  the  sum  of  $28,000 ;  that  many 
pieces  of  the  goods  delivered  by  plaintiff  todefetidant  were  returned 
short  in  length,  to  its  damage  in  the  sum  of  $1,000;  that  during 
the  performance  of  the  work,  plaintiff  notified  defendatit  to  refrain 
from  doing  any  further  work  and  that  defendant  agreed  thereto;  that 
thereafter  defendant  represented  to  plaintiff  that  it  had  done  work 
prior  to  said  notification  of  the  value,  under  the  contract,  of  $3,000, 
and  that  on  such  representation  plaintiff  paid  the  defendant  the 
sum  of  $3,000.  The  plaintiff  demands  judgment  for  $57,000,  the 
aggregate  amount  of  these  damages. 

It  may  be  that  a  sufficient  cause  of  action  to  recover  the  money 
paid  is  not  stated,  owing  to  the  faihire  of  plaintiff  to  allege  any 
consideration  for  defendant's  agreement  to  suspend  work,  or  any 
justification  for  its  notification  to  the  defendant  to  do  so,  but,  as 
already  observed,  that  is  immaterial  to  the  question  now  presented 
for  adjudication.  The  right  of  tlie  plaintiff  to  recover  damages  for 
the  breach  of  the  contract  depends  upon  the  facts  witli  respect  to 
the  work  done  and  material  used,  and  with  respect  to  whether 
defendant  is  responsible  for  the  shortening  in  length  of  the  goods. 
These  matter  all  relate  to  and  depend  upcm  the  bi-eMch  oi  the  con- 
tract. The  right  to  recover  the  money,  however,  presents  quite  a 
different  issue  and  docs  not,  as  the  complaint  stands,  depend  upon 
the  defendant's  breach  of  the  contract.     It  is  not  alleged  tiiat  the 


Digitized  by 


Google      — 


20  Adams  v.  Purser. 


First  Department,  3Iay,  1908.  [Vol.  126. 

contract  provided  for  the  repayment  to  plaintiflF  on  demand  of  any 
money  paid  by  it  to  defendant  after  notifying  tlie  latter  to  suspend 
or  terminate  work  and  on  a  representation  tliat  the  money  had  been 
earned  before  defendant  received  the  notice.  The  pleader  has 
attempted  to  set  forth  a  distinct  and  separate  cause  of  action  to 
recover  the  money  upon  the  ground  that  the  same  was  paid  either 
under  a  mistake  of  fact  or  that  its  payment  was  induced  by  false 
representations  on  tlie  part  of  the  defendant. 

It  follows,  therefore,  that  the  order  should  be  revereed,  with  ten 
dollars  costs  and  disbursements,  and  motion  granted,  with  ten 
dollars  costs. 

Inorahah,  McLaughlin,  Cijlrke  and  Scott,  J  J.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 


Bertha  H.  AnAJifs,  Appellant,  v.  George  H.  PuRSEit,  Respondent. 

First  DepartmeDt,  May  8,  1908. 

Pleading  —  defenses  —  trust  —  accounting — parties  —  demurrer. 

In  an  action  to  recover  part  of  the  proceeds  of  a  sale  of  the  real  estate  of  defend- 
ant's testatrix,  of  whom  plaintiff  is  a  devisee,  an  agreement  whereby  this  and 
other  property  was  to  be  held  in  trust  by  defendant  and  a  yearly  accounting 
and  division  of  the  surplus  made,  constitutes  a  defense  good  on  demurrer,  the 
sale  having  been  made  since  the  last  annual  accounting.  Plaintiff's  action 
should  be  for  an  accounting. 

Nor  will  demurrer  lie  to  a  defense  that  the  other  parties  to  the  trust  agreement 
are  necessary  parties  to  the  action. 

Where  the  will  shows  no  intention  to  charge  plaintiff  with  an  advancement  and 
it  does  not  appear  whether  an  agreement  that  certain  money  be  deemed  such 
was  made  before  or  after  the  will  a  defense  setting  up  an  advancement  is 
demurrable. 

It  seems,  that  the  trust  agreement  whereby  the  estate  was  to  be  equally  divided 
between  all  parties  would  be  a  waiver  of  any  claim  because  of  the  advancement. 

Appeal  by  the  plaintiff,  Bertha  II.  Adams,  from  tiie  interlocu- 
tory judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
6th  day  of  January,  1908,  upon  the  decision  of  the  court,  rendered 
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after  a  trial  at  the  New  York  Special  Term,  overruling  the  plaintiffs 
demurrer  to  three  separate  defenses  contained  in  the  amended 
answer. 

JSdrnund  J*".  Harding^  for  the  appellant. 

Ralph  Earl  PrimSy  Jr.^  for  the  respondent. 

Lauqhlin,  J. : 

This  action  is  brought  to  recover  $2,000,  moneys  alleged  to  have 
been  received  by  the  defendant  as  agent  for  the  plaintiff  or  for  her 
use.  There  are  allegations  in  the  coinplaint  which  would  be  mate- 
rial and  appropriate  only  to  an  action  for  conversion  of  tlie  fund, 
but  it  appears  that  the  moneys  were  lawfully  received  by  the 
defendant,  and  it  is  doubtful  whether  the  allegations  of  the  com- 
plaint sufficiently  show  a  demand  upon  the  defendant  therefor  to 
snstain  the  action  on  the  theory  of  conversion.  It  is  not  essential, 
however,  that  we  decide  whether  the  action  is  for  money  had 
and  received  or  for  conversion  of  the  fund.  The  demurrer  is  upon 
the  groand  that  each  of  the  separate  defenses  is  insufficient  at  law 
upon  the  face  thereof.  The  fund  in  question  is  part  of  the  pro- 
ceeds of  the  sale  of  real  estate  owned  by  Priscilla  S.  Purser,  who, 
by  her  last  will  and  testament,  devised  the  same  to  her  seven 
children,  of  whom  the  plaintiff  and  the  defendant  are  two.  The 
first  separate  defense  alleges  in  substance  that  defendant  and  his  six 
sisters  were  owners  in  fee  as  tenants  in  common  of  certain  lands  and 
premises  situate  in  the  city  of  New  York  and  in  the  city  of  Yon- 
kera,  part  of  which  came  to  them  under  the  will  of  their  father, 
and  part  under  the  will  of  their  mother;  that  defendant  was 
executor  of  each  of  the  wills ;  that  defendant  and  his  sisters  entered 
into  agreements  in  writing  set  forth  in  hose  verba,  providing  for  the 
settlement  of  the  account  of  the  defendant  as  executor  of  his 
father's  will,  and  for  the  distribution  of  the  funds  in  his  hands  as 
such  executor,  without  proceedings  in  the  Surrogate's  Court,  and 
for  the  execution  by  his  sisters  of  general  releases  to  him  and  con- 
sents to  his  discharge  as  such  executor,  and  authorizing  him,  as 
trustee  for  his  sisters  and  himself,  to  sell  certain  personal  property 
therein  described  and  thereby  assigned  and  transferred  to  him  as 
such  trustee,  which  was  owned  by  them  in  common,  for  the  purpose 
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of  creating  a  fund,  the  income  of  which  was  to  be  used  by  him  to 
keep  the  buildings  upon  tlie  premises  owned  by  tliem  as  tenants  in 
common  in  repair  and  to  pay  tlie  carrying  charges  thereon  until  the 
sale  tliereof,  and  to  pay  the  expenses  of  the  sale,  and  for  the  pay- 
ment of  an  annuity  of  $500  per  annum  to  their  aunt  during  her 
life,  and  on  the  death  of  their  aunt  to  convert  suflBcient  of  the 
securities  so  assigned  and  transferred  to  him  into  cash  to  realize  the 
sum  of  $14,000  and  divide  the  same  equally  between  them,  aud 
constituting  the  defendant  their  attorney  in  fact  to  sell  and  convey 
any  of  the  premises  owned  by  them  as  tenants  in  common,,  and  in 
the  meantime,  and  until  the  sale  of  the  real  estate,  to  collect  the 
rents,  issues  and  profits  thereof  and  use  the  same  with  the  income 
from  the  personal  property  in  the  same  manner  and  for  the  same 
purposes  as  he  was  authorized  to  expend  the  income  of  the  personal 
property,  and  providing  for  the  rendition  by  the  defendant  to  his 
sisters  of  an  annual  account  on  the  liret  day  of  January  in  each 
year,  and  for  the  division  of  the  surplus  income  in  his  hands  at  the 
same  time  of  each  accounting  equally  among  them,  and  for  the 
termination  of  the  trust  on  sixty  days'  notice  in  writing,  and  in  that 
event  for  the  rendition  by  the  defendant  of  a  further  account  of 

*  his  proceedings  from  the  date  of  the  last  annual  accounting,  and 
for  the  conversion  of  the  personal  property  then  on  hand  into  cash 
and  its  equal  division  between  them.  Agreements  set  forth  in  this 
part  of  the  answer  show  that  the  defendant  entered  upon  the  trust 
and  performed  the  duties  thereof,  and  that  his  accounts  were  ren- 
dered and  settled  in  accordance  with  the  agreements  between  the 
parties  down  to  tlie  Ist  day  of  January,  1906;  that  no  objection 
thereto  was  made  by  any  of  the  parties  in  interest,  and  that  no 
notice  of  the  election  of  any  of  the  parties  to  terminate  the  trust 
agreement  has  been  given,  and  that  prior  to  the  comniencemeut  of 
this  action  no  demand  was  made  upon  him  by  the  plaintiflE  for  a 
further  accounting  or  for  the  further  payment  of  monej's  to  her. 
According  to  the  allegations  of  the  complaint  the  premises,  out  of 
the  proceeds  of  the  sale  of  which  plaintiff  claims  to  be  entitled  to 
the  sum  of  $2,000,  were  sold  after  the  defendant's  annual  accounting 
on  the  Ist  day  of  January,  1906.  Assuming  the  facts  thus  set 
forth  in  the  first  defense  to  be  true,  as  must  be  assumed  on  the 

/  demurrer,  they  constitute  a  defense  to  this  action  at  law.     On  theee 
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facts  the  plaintiflPs  remedy  is  an  action  for  an  accounting.  She 
cannot  single  out  a  specific  amount  in  the  hands  of  the  defendant 
under  these  trust  agreements  and  say  that  it  belongs  to  her  and 
maintain  an  action  at  law  therefor. 

The  second  separate  defense  repeats  by  reference  the  material 
allegations  in  the  first  defense  and  alleges  that  the  defendant's  other 
five  sisters  are  necessary  parties.  Since  the  plaintiff's  remedy 
is  an  action  for  an  accounting  it  is  evident  that  this  defense  is  well 
founded. 

The  third  defense  realleges  by  reference  the  material  facts  set 
forth  in  the  first  defense,  and  further  alleges  that  at  the  time  of 
the  death  of  the  plaintiff's  mother  there  was  djie  and  owing  from 
the  plaintiff  to  her  the  sum  of  $6,000,  as  an  advancement  made  to 
her  by  her  mother,  which  the  plaintiff  by  a  formal  agreement  in 
writing  with  her  mother  agreed  was  an  advancement  and  that  the 
same  should  be  deducted  from  her  share  and  interest  in  the  estate 
of  her  mother,  and  that  plaintiff  has  never  repaid  any  part  of  said 
advancement,  and  that  said  advancement  is  alien  upon  and  a  charge 
against  the  interest  of  the  plaintiff  in  the  estate  of  her  mother.  The 
defendant  alleges  in  substance  that  for  this  reason  he  has  refrained 
from  paying  over  to  the  plaintiff  an  equal  share  of  the  proceeds* 
of  the  sale  of  the  land  so  devised  by  their  mother.  We  are  of  opin- 
ion that  this  defense  is  insufficient.  The  will  of  the  mother  is  set 
forth  therein,  and  it  shows  no  intention  to  charge  the  plaintiff  with 
any  advancement  or  to  have  any  amount  deducted  from  her  share 
on  account  thereof,  and  it  does  not  appear  whether  or  not  the  agree- 
ment between  the  plaintiff  and  her  motlier  that  the  $6,000  should 
be  deemed  an  advancement,  was  nuide  before  or  after  the  execution 
of  the  will.  Moreover,  it  appears  by  the  trust  agreements  that  the 
parties  expressly  contracted  for  the  equal  distribution  between  them 
of  the  surplus  proceeds  of  the  sale  of  their  mother's  real  estate.  Tt 
was  competent  for  the  parties  to  make  the  agreement,  and  its  effect 
would  seem  to  be  a  waiver  on  the  part  of  the  defendant  and  the 
plaintiff's  five  sisters  of  any  claim  that  there  should  be  any  charge 
against  or  deduction  from  her  share  on  account  of  an  advancement. 

It  follows,  therefore,  that  the  interlocutory  judgment  should  be 
affirmed,  in  so  far  as  it  overrules  the  demurrer  to  the  first  and 
second  separate  defenses,  without  costs  of  the  appeal,  but  reversed, 
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without  coBts  of  the  appeal,  in  so  far  as  it  overrules  the  demarrer 
to  the  third  separate  defense,  and  the  demurrer  to  the  third  separate 
defense  should  be  sustained,  with  costs,  with  leave  to  defendant  to 
amend  on  payment  of  the  costs  of  the  demurrer. 

Ingraham,  Clarke,  Houghton  and  Soott,  JJ.,  concurred. 

Judgment  affirmed,  in  so  far  as  it  overrules  demurrer  to  first  and 
second  separate  defenses,  without  costs,  and  reversed,  without  costs, 
in  so  far  as  it  overrules  demurrer  to  third  separate  defense,  and 
demurrer  to  that  defense  sustained,  with  costs,  with  leave  to  defend- 
ant to  amend  on  payment  of  costs  of  the  demurrer.  Settle  order 
on  notice. 


Samuel  E.  SicrrH,  Eespondent,  v.  Frank  E.  Anderson,  Appellant. 

First  Department,  May  8,  1908. 

Pleading  ^  bill  of  particulars — action  for  purchase  price  of  stock — paz^ 
ticulars  as  to  release  —  conspiracy. 

Where  in  an  action  brought  to  recover  the  price  of  certain  stock  purchased  by  the 
plaintiff  pursuant  to  an  agreement  whereby  the  defendant  was  to  take  over  the 
same,  the  defendant  alleges  want  of  consideration  for  the  agreement  between  the 
plaintiff,  defendant,  and  the  vendors  of  the  stock,  a  bill  of  particulars  specify- 
ing the  woi-ds,  acts  or  writings  on  which  the  defense  is  based  will  not  be 
granted,  since  the  allegation  is  in  effect  merely  a  denial  of  a  material  allegation 
of  the  complaint. 

Nor  will  a  bill  of  particulars  be  granted  specifying  the  words,  acts  and  writings 
which  constitute  an  alleged  release,  except  to  require  a  statement  as  to  whether 
the  release  were-express  or  implied,  and  a  copy  thereof,  if  the  former,  or  the 
nature  of  the  acts,  if  the  latter. 

Where,  for  a  third  defense,  a  conspiracy  of  plaintiff  and  others  to  depress  the 
price  of  the  stock  is  alleged,  a  bill  of  pai  ticulars  of  the  false  rumors  circulated 
for  this  purpose  and  of  the  parties  by  whom  and  to  whom  they  were  circulated 
and  communicated,  will  be  ordered. 

The  terms  of  an  agreement  to  combine  which  are  not  material  cannot  be  had  by 
a  bill  of  particulars,  and  the  said  bill  in  regard  to  an  agreement  for  control  of 
a  corporation  will  be  confined  to  a  statement  as  to  whether  the  agreement  was 
in  writing  and.  if  so,  requiring  a  copy  thereof. 

An  order  requiring  defendant  to  state  the  words,  acts,  or  writings,  or  any  facts 
or  circumstance.,  on  account  of  which  the  claim  in  regard  to  conspiracy  is 
made,  should  not  be  granted,  since  it  requires  the  defendant  to  disclose  his 
evidence. 
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A  bill  of  particulars  will  be  ordered  requiring  the  names  of  Iho^^e  who  refused  to 
lend  money  to  the  company  on  account  of  the  false  rumors  and  the  amounts 
so  refused,  where  it  is  alleged  that  such  rumors  depressed  the  price  of  the  stock. 

A  bill  of  particulars  will  be  ordered  as  to  when  and  to  whom  the  stock  was  sold  at 
the  price  named  in  the  answer. 

Appeal  by  the  defendant,  Frank  E.  Anderson,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  tlie  Slst  day 
of  December,  1907,  directing  the  defendant  to  make  and  serve  a  bill 
of  particulars  of  the  defenses  contained  in  his  amended  answer. 

Justus  P,  Sheffield^  for  the  appellant. 

Eugene D,  Hawkins  {^Alfred  Gregory  with  him  on  the  brief],  for 
the  respondent. 

Lauohlin,  J. : 

The  action  is  brought  to  recover  the  purchase  price  of  386  shares 
of  the  capital  stock  of  the  Manufacturers'  Commercial  Company, 
which,  it  is  alleged,  was  purchased  and  paid  for  by  the  plaintiff  pur- 
suant to  an  agreement  between  the  plaintiff  and  defendant,  whereby 
it  was  to  be  purchased  by  them  on  the  understanding  that  the 
defendant  was  to  save  the  plaintiff  harmless  and  to  reimburse  the 
plaintiff  the  amount  paid  for  the  stock  and  take  over  the  same. 
The  answer  of  the  defendant  put  in  issue  many  of  the  material  alle- 
gations of  the  complaint  and  interposed  throe  separate  defenses. 
The  first  is  that  the  agreement  between  plaintiff  and  defendant  and 
the  owners  for  the  purchase  of  the  stock  was  void  as  to  plaintiff 
for  want  of  consideration.  With  respect  to  this  defense  the  order 
requires  the  defendant  to  furnish  a  bill  of  particulars  of  the  specific 
words,  acts  or  writings  of  the  plaintiff  or  defendant  or  of  the 
vendors  of  the  stock  or  their  respective  agents  or  representatives,  or 
any  other  facts  or  circumstances  "  and  the  times  and  places  thereof 
by  or  on  account  of  which  defendant  claims  that  there  was  no  con- 
sideration or  a  want  of  consideration  for  the  plaintiff  entering  into  or 
executing  the  agreement."  The  order  in  this  regard  requires  the 
defendant  to  set  forth  not  the  nature  of  his  claim,  but  his  evidence. 
It  is  alleged  that  the  agreement  was  in  writing  and  signed  by  the 
parties.  The  defense  that  there  was  no  consideration  for  the  execu- 
tion of  the  agre<3ment  by  the  plaintiff  is  a  sufficient  specification  of 
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the  defendant's  claim.  The  plaintiff  does  not  require  to  enable  him 
to  prepare  for  trial  a  bill  of  particulars  of  the  defendant's  claim  that 
there  was  no  consideration.  That  would  be  requiring  defendant  to 
present  either  his  evidence  or  his  argument  thereon.  Plaintiff  must 
show  a  consideration  to  warrant  a  recovery,  and  if  he  does,  the 
defendant,  by  this  defense,  is  permitted  merely  to  impeach  the  evi- 
dence offered  by  the  plaintiff.  The  facts  bring  the  case  within 
the  rule  that  a  bill  of  particulars  of  allegations  in  an  answer  which 
are,  in  effect,  merely  denials  of  material  allegations  of  the  complaint 
will  not  be  ordered.  (  Wilks  v.  Greacen^  120  App.  Div.  311.)  The 
rule  still  obtains  that  where  the  pleading  specifies  the  nature  of  the 
claim,  that  is  sufficient,  and  the  party  will  not  be  required  to  dis- 
close his  evidence.  {TIamilton  v.  American  Vote  Machine  Co,y 
24  App.  Div.  544;  Hoherts  v.  Cullen,  40  N.  Y.  St.  Repr.  672; 
Hazard  v.  Birdsall,  61  Hun,  208  ;  Bennett  v.  WardeU,  43  id.  452  ; 
Brandt  v.  City  of  New  Yorky  99  App.  Div.  260 ;  Stanley  v. 
Block,  56  id.  549.) 

The  second  defense  is  that  the  vendors  released  the  plaintiff  from 
any  obligation  on  his  part  to  purchase  the  stock  before  the  purchase 
and  delivery  thereof.  He  is  required  to  give  a  bill  of  particulars 
of  the  specific  words,  acts  or  writings  upon  which  he  relies  as  con- 
stituting the  release.  The  observations  already  made  and  authori- 
ties cited  render  it  clear  that  this  part  of  the  order  should  not  have 
been  granted,  excepting  to  the  extent  of  requiring  defendant  to 
state  whether  or  not  the  release  was  express,  and  if  so  to  set  forth 
a  copy  thereof,  and  if  implied  from  acts  set  forth  in  general  terms, 
the  nature  of  such  acts. 

The  third  defense  alleges  in  eff<jct  that  acts  of  the  plaintiff  and  of 
others  whose  conduct  he  influenced  and  his  failure  to  carry  out  cer- 
tain agreements  made  with  the  defendant,  resulted  in  depressing 
the  market  value  of  the  stock  from  $110  to  $85  a  share  at  the  time 
the  plaintiff  and  defendant  were  obligated  to  consummate  the  pur- 
chase thereof.  The  material  facts  set  forth  in  the  defense,  upon 
which  the  claim  that  plaintiff  caused  the  depression  in  the  market 
value  of  the  stock  is  predicated,  are  in  substance  that  the  defendant 
was  president  and  owner  of  the  majority  of  the  stock  of  the  Manu- 
facturers' Commercial  Company ;  that  plaintiff  had  been  a  stock- 
holder and  president  of  the  Metropolitan  Finance  Company,  iu 
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which  one  Colgate  and  one  Macy  were  also  stockholders ;  that  plain- 
tiff was  also  president  of  the  Bank  of  Long  Island,  in  which  Colgate 
and  Macy  were  stockholders,  and  of  which  the  latter  was  a  director ; 
that  plaintiff  represented  and  promised  to  the  defendant  "  that  if  a 
combination  upon  certain  terms  specified  were  effected  between  the 
Commercial  Company  and  the  Metropolitan  Company,"  plaintiff, 
Colgate  and  Macy  would  be  able  to  and  would  effect  for  the  Com- 
mercial Company  loans  upon  its  securities  to  the  amount  of 
$5,000,000,  and  that  the  rate  of  interest  which  the  Commercial 
Company  was  paying  for  its  loans  would  be  so  reduced  as  to  save  it 
about  $50,000  a  year ;  that  upon  the  faith  of  such  representation 
and  such  promise  by  the  plaintiff  to  the  defendant,  and  relying 
thereon,  the  defendant  agreed  to  the  combination  between  the 
companies  upon  the  terms  specified  by  the  exchange  of  the 
entire  capital  stock  of  the  Metropolitan  Company  for  $200,000 
preferred  stock  and  $200,000  common  stock  of  the  Commercial 
Company,  and  the  sale  to  plaintiff,  Colgate  and  Macy  and  their 
associates  of  $100,000  preferred  stock  and  $50,000  common 
stock  of  the  Commercial  Company  for  $100,000;  that  defend- 
ant, also  upon  the  faith  of  said  representation  and  promise  and 
relying  thereon,  agreed  as  part  of  said  combination  to  give  to 
plaintiff,  Colgate  and  Macy  and  their  associates  joint  control  of  the 
Commercial  Company  witli  the  other  stocli holders,  including  the 
naming  of  half  of  the  members  of  the  board  of  directors  and  of  the 
executive  committee  and  the  appointment  of  plaintiff  as  chairman  of 
the  executive  committee,  notwithstanding  the  fact  that  plaintiff,  Col- 
gate, Macy  and  their  associates  controlled  less  than  one-third  of  the 
stock  of  the  Commercial  Company  issued  and  outstanding ;  that  plain- 
tiff thereafter  determined  and  planned  to  obtain  the  full  and  compjete 
control  of  the  Commercial  Company,  of  its  board  of  directors  and  its 
management,  and  to  depose  defendant  from  his  position  as  president 
thereof  and  thereby  to  obtain  the  control  and  management  of  the  assets 
of  said  company,  then  amounting  to  about  $4,900,000,  and  formed 
a  conspiracy  to  that  end  with  Colgate,  Macy  and  otliers ;  that  in 
carrying  out  this  plan  and  conspiracy,  the  plaintiff  and  others  of  the 
conspirators,  circulated  false  rumors  with  respect  to  the  manage- 
ment of  the  Commercial  Company  for  the  purpose  and  with  the 
effect  of  diminishing  its  power  to  borrow  money,  which  was  neces- 


Digitized  by 


Google      — 


28  Smith  v.  Anderson. 


First  Department,  May,  1908.  [VoL  126. 

sary  for  the  proper  prosecution  of  its  business ;  that  plaintiflF,  also 
in  carrying  out  said  plan  and  conspiracy,  utterly  failed  to  carry  out 
his  promise  to  obtain  said  loans  upon  the  security  of  the  Commercial 
Company,  with  tlie  result  that  the  loans  effected  for  said  company 
tlirongh  him,  Colgate,  Maey  and  their  associates  at  no  time  amounted 
to  $500,000  and  that  plaintiff  utterly  failed  to  eflFect  the  saving  of 
interest  to  the  Commercial  Company,  as  promised ;  that  in  further- 
ance of  said  plan  and  conspiracy,  Colgate  and  the  plaintiff  induced 
the  defendant  to  sell  to  Colgate  and  Macy  a  sufficient  number  of 
shares  of  the  common  stock  of  the  Commercial  Company  to  enable 
plaintiff,  Colgate,  Macy  and  their  associates,  with  other  stock 
obtained  for  them  by  the  defendant,  to  control  the  company,  upon 
the  express  representation,  promise  and  agreement  by  Colgate  and 
Macy  to  the  defendant  that  the  common  stock  so  sold  by  the  defend- 
ant to  the  company  and  the  common  stock  owned  by  the  defendant, 
Colgate  and  Macy,  which  together  amounted  to  $690,000  par  value, 
would  be  voted  as  a  unit ;  that  Colgate  and  Macy  repudiated  their 
said  promise  and  agreement  and  refused  to  vote  said  stock  as  a  unit 
and  voted  it  without  conference  with  or  the  consent  of  the  defend- 
ant and  used  their  control  thereof  to  force  the  withdrawal  of  the 
defendant  from  the  management  of  the  Commercial  Company  and 
to  place  it  under  the  full  control  of  the  plaintiff  and  his  associates; 
that  at  the  time  said  combination  was  effected  between  the  Metro- 
politan and  the  Commercial  Companies,  some  of  the  preferred  stock 
of  the  Commercial  Company'  sold  at  $110  a  share,  the  price  specified 
in  the  agreement  between  plaintiff  and  defendant  and  the  owners  of 
said  386  shares  of  the  stock  of  said  company  and  that  as  a  result  of 
the  circulation  of  said  rumors  by  plaintiff  and  of  said  other  acts 
of  the  plaintiff  and  the  other  conspirators  as  set  forth  in  the  answer, 
and- of  the  failure  of  plaintiff  to  fulfill  his  said  promise  therein  set 
forth,  the  preferred  stock  of  the  Commercial  Company  became 
depressed  in  price  to  $85  per  share  and  that  this  depression  in  price 
existed  at  the  date  upon  which  the  stock  was  to  be  purchased  by 
plaintiff  and  defendant  and  was  occasioned  solely  by  the  acts  of  the 
plaintiff  and  his  fellow-conspirators,  and  but  for  their  acts  set  forth 
in  the  answer,  the  stock  would  have  been  of  the  market  value  of  at 
least  $110  per  share. 

The  order  in  subdivisions  (f)  and  (g)  relating  to  the  third  defense 
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requires  the  defendant  to  furnish  a  bill  of  particulars  of  the  false 
rumors  with  respect  to  the  management  of  the  Manufacturers' 
Commercial  Company  alleged  to  have  been  circulated  by  the  plain- 
tiff and  others  alleged  to  have  been  conspirators,  and  of  the  parties 
by  whom  and  to  whom  they  were  circulated  and  communicated. 
In  this  respect  the  order  is  proper,  but  in  most  other  respects  we 
deem  it  erroneous  so  far  as  it  requires  a  bill  of  particulars  of  the 
third  defense.  With  respect  to  that  defense  it  requires  a  bill  of 
particulars  of  the  terms  of  the  agreement  for  a  combination 
between*  the  Manufacturera'  and  tRe  Metropolitan  Companies  speci- 
fied in  the  answer  as  having  been  made  upon  "certain  terms 
specified,"  but  not  therein  set  forth.  The  terms  of  the  agreement 
not  specified  are  not  material.  The  material  charge  is  that  in  con- 
sideration for  forming  the  combination  plaintiff  promised  and 
agreed  to  do  the  things  specifically  set  forth.  The  terms  of  the 
cambination  are  not  material.  It  is  suificient  that  the  combination 
was  consummated  as  contemplated.  It  also  requires  a  bill  of 
particulars  giving  in  detail  the  words,  acts  or  writings  constituting 
the  alleged  agreement  for  joint  control  of  the  Manufacturers'  Com- 
pany. The  effect  of  this  part  of  the  order  is  to  require  the  defend- 
ant to  set  forth  the  evidence  upon  which  he  will  claim  that  sucli 
an  agreement  was  made.  This  is  contained  in  subdivision  (d)  of 
tlie  order  relating  to  the  third  defense.  It  should  be  modified 
by  confining  the  bill  of  particulars  to  a  statement  as  to  whether 
the  agreement  for  joint  control  was  in  writing,  and  if  so,  requiring 
defendant  to  set  forth  a  copy  thereof.  If  the  agreement  rests  in 
parol,  the  evidence  thereof  may  not  be  had  by  a  bill  of  particulars, 
but  plaintiff  may,  on  proper  application,  obtain  it  by  an  examina- 
tion of  the  defendant  Subdivision  (e)  of  the  order  requires  the 
defendant  to  give  a  bill  of  particulars  of  the  words,  acts  or  writ- 
ings, "or  any  other  facts  or  circumstances,"  and  the  times  and  places 
thereof  by  and  on  account  of  which  defendant  claims  that  plaintiff 
determined  or  planned  to  obtain  control  of  the  Manufacturers' 
Company.  This  also  requires  the  defendant  to  give  a  bill  of  par- 
ticulars of  his  evidence,  and  as  his  claim  is  suiiiciently  set  forth, 
the  order  in  this  respect  is  erroneous.  By  subdivision  (h)  of 
the  same  part  of  the  order  the  defendant  is  required  to  give  a 
bill  of  particulars  of  the  effect  of  the  false  rumors  in  diminish- 
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ing  the  power  of  the  company  to  borrow  money,  and  the  names  of 
those  who  refused  to  loan  it  money  on  account  of  sucli  rumors, 
and  the  amount  so  refused.  The  effect  which  the  defendant  claims 
the  false  rumors  had  is  sufficiently  ket  forth  in  the  charge  that 
it  diminished  its  power  to  borrow  money.  The  materiality  of  this 
allegation  in  the  answer  is  not  apparent,  but  since  the  defendant 
has  seen  fit  to  allege  it,  he  was  properly  required  to  give  the 
names  of  those,  if  any,  who  refused  on  account  of  the  alleged 
false  rumors  to  lend  money  to  the  company,  and  of  the  amounts 
so  refused.  By  subdivisibn  (i)  of  the  order  the  defendant  is 
required  to  give  a  bill  of  particulars  of  the  words,  acts  or  writings, 
'^or  any  other  facts  or  circumstances,  and  the  times  and  places 
thereof,  by  or  on  account  of  which  defendant  claims  "  (1)  that  plaintiff 
failed  to  carry  out  his  promise  to  obtain  loans  on  the  securities  of 
the  Manufacturers'  Company;  (2)  that  the  loans  effected  by  or 
through  him  and  others  at  no  time  amounted  to  more  than  $500,000 ; 
(3)  that  he  failed  to  effect  a  saving  of  interest ;  (4)  that  he  induced 
defendant  to  sell  stock  to  enable  him  and  his  associates  to  control 
the  company;  (5)  that  the  express  representation,  promise  and 
agreement  by  Colgate  and  Macy  was  that  the  common  stock  owned  by 
them  and  defendant  would  be  voted  as  a  unit;  (6)  that  they  repu- 
diated their  promise  to  vote  the  stock  as  a  unit ;  (7)  that  they  voted 
the  stock  without  conference  with  or  the  consent  of  the  defendant 
and  forced  the  defendant  to  withdraw  from  the  management  of  the 
company ;  and  (8)  that  but  for  said  acts  the  stock  would  have  been  of 
the  market  value  of  $110  per  share.  The  claim  of  the  defendant 
with  respect  to  all  of  these  matters  is  sufficiently  set  forth,  and  the 
effect  of  the  order  is  to  require  him  to  present  his  evidence  in  the 
bill  of  particulars.  It  is,  therefore,  erroneous.  Subdivision  (j)  of 
the  order  requires  a  bill  of  particulars  as  to  when,  where  and  to  whom 
and  what  amount  of  the  shares  of  the  preferred  stock  of  the  company 
sold  at  $110  per  share.     In  this  respect  the  order  was  proper. 

It  follows  that  the  order  should  be  modified  as  herein  indicated, 
the  order  to  be  entered  to  be  settled  on  notice,  and  as  so  modified 
affirmed,  without  costs. 

Ingeaham,  Clarke,  Houghton  and  Scott,  JJ.,  concurred. 

Order  modified  as  directed  in  opinion,  and  as  so  modified  affirmed, 
without  costs.     Settle  order  on  notice. 
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Anna  M.  Gboge,  Eespondent,  v.  August    Buff    and  '  Albebt 
HooHSTEB,  Appellants. 

First  Department,  May  8, 1908. 

Practice— stay  of  judgment. 

On  the  enforcement  of  a  decree  requiring  certain  work  to  be  done  by  the  defend- 
ants on  the  premises  of  the  plaintiff,  where  the  plaintiff  refuses  to  let  the  defend- 
ants enter  her  premises  to  do  the  work,  the  court  has  inherent  power  to  stay  the 
operation  of  the  j  udgment  until  the  plaintiff  notifies  the  defendants  of  her  readi- 
ness to  afford  them  access  to  the  premises  at  all  reasonable  hours  for  the  pur- 
I>oee  of  performing  the  work. 

Appeal  by  the  defendants,  August  Ruff  and  another,  from  an 
order  of  the  Supreme  Court^  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  11th  day  of  December,  1907,  denying  their  motion  for  an  order 
to  be  entered  at  the  foot  of  the  judgment  herein  directing  the  plain- 
tiff to  permit  the  defendants,  their  agents  or  servants  to  enter  upon 
her  premises,  No.  157  East  Fifty-fifth  street,  borough  of  Manhattan, 
New  York  city,  in  order  to  do  the  work  directed  by  said  judgment 
to  be  done,  and  among  other  tilings  staying  all  proceedings  on  the 
part  of  plaintiflE. 

John  Frankenheimery  for  the  appellants. 

No  appearance  for  the  respondent. 

Laughlin,  J. : 

On  the  12th  day  of  November,  1907,  judgment  was  duly  entered 
herein  pursuant  to  a  decision  on  the  trial  of  the  issues  at  Special 
Term.  The  judgment  commands  the  defendants  to  cominence 
within  ten  days  after  service  of  a  copy  of  the  decision  and  judg- 
ment and  notice  of  entry  thereof  to  reduce  a  certain  chimney  to  its 
former  height  and  condition  ;  to  remove  the  pieces  or  fragments  of 
brick  and  mortar  in  the  flues  of  said  chimney  ;  to  repair  and  restore 
the  concrete  foundation  of  a  certain  party  wall  between  the  premises 
of  plaintiff  and  defendants ;  to  render  the  party  wall  stable  and 
safe  and  sufficiently  strong  to  bear  the  weight  imposed  on  it ;  to 
repair  the  cracks  in  the  walls  and  ceilings  of  all  the  rooms  of  plain- 
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tiff's  house  and  remedy  the  condition  of  the  doors,  windows  and 
floors  thereof  therein  described  and  to  continue  all  of  said  work  and 
to  fully  complete  the  same  within  ninety  days  after  commeuciug 
the  same. 

In  subdivision  "  Eighth  "  of  the  judgment  it  is  provided  that  in 
the  event  that  the  defendants  do  not  commence  and  complete  said 
work  withm  the  respective  times  within  which  they  are  directed  to 
commence  and  complete  it,  plaintiff  "  recover  from  the  defend- 
ants" the  sum  of  $4,000,  in  addition  to  the  sum  of  $374.90,  her 
costs  and  disbursements,  for  which  she  is  awarded  judgment  in  sub- 
division "  Seventh  "  of  the  judgment,  and  that  she  have  execution 
against  the  defendants  "  accordingly."  The  last  paragraph  of  the 
judgment  gave  defendants  twenty  days'  stay  of  execution  on  the 
judgment.  The  judgment  contains  no  express  provision  requiring 
a  further  application  to  the  court  by  plaintiff  showing  default  on 
the  part  of  the  defendants  to  render  the  judgment  for  the  $4,000 
effective  or  to  authorize  the  issuance  of  execution  thereon. 

The  motion  was  based  upon  proof  by  affidavit  showing  an  attempt 
in  good  faith  by  defendants  to  comply  with  the  judgment  within 
the  time  required  and  that,  as  is  manifest,  part  of  the  work  can 
only  be  performed  from  plaintiff's  premises  and  that  she  refused 
admission  thereto  on  due  demand  for  the  purpose  of  complying 
with  the  judgment.  It  is  unnecessary  to  decide  whether  the  court 
has  authority  by  order  to  compel  plaintiff  to  suffer  the  defendants, 
their  agents  or  servants  to  enter  upon  her  premises  to  perform  the 
work  which  the  defendants  by  the  judgment  —  presumably  at  the 
request  of  plaintiff  —  are  directed  to  perform  for  complete  protec- 
tion to  the  defendants  against  the  technical  default,  which  plaintiff's 
conduct  is  calculated  to  produce,  may  be  otherwise  afforded.  The 
point  now  presented  was  not  involved  in  tlie  decision.  It  arises  on 
the  enforcement  of  the  decree  and,  therefore,  the  court  has  inher- 
ent power  to  protect  the  defendants  either  by  adding  an  appropriate 
provision  at  the  foot  of  the  decree  or  by  staying  the  operation  of 
the  judgment  and  tlie  running  of  the  time  within  which  defend- 
ants are  required  to  commence  and  complete  the  work  until  such 
time  as  plaintiff  affords  tlie  defendants  reasonable  opportunity  to 
perform  the  work.  {Dnclos  v.  Beaner,  6  N.  Y.  Supp.  294;  King 
V.  Barnes,  51   Hun,  651 ;  affd.,  113  N.  T.  476 ;  Rauth  v.  N.  T. 
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Fl.  R.  Co,,  23  N.  Y.  Supp.  750 ;  CUrh  v.  HM,  7  Paige,  382.) 
The  decree  eliould  have  expressly  provided  for  the  contingency 
which  has  arisen,  but  evidently  it  was  not  foreseen  and  the  question 
now  arising  was  not  litigated.  We  are  of  opinion  that  it  is  not  neces- 
sary to  amend  or  add  to  the  decree,  ahlK)ngh  if  necessary  this  might 
be  done  with  respect  to  the  time  of  complying  therewith.  {Adams 
V.  Ashy  46  Hnn,  105 ;  Conklin  v.  JV.  Y,  El,  R,  Co.,  13  N.  T.  Supp. 
782.)  We  think  that  the  appropriate  order  to  afford  protection  to 
defendants  is  a  stay  of  the  operation  of  the  8t!i  clause  of  the  judg- 
ment and  of  the  time  prescribed  for  the  judgment  for  $4,000 
becoming  effective  and  enforcible  by  execution  and  of  tlie  issue  of 
execution  thereon  until  plaintiff  formally  notifies  defendants  of  her 
readiness  to  afford  them  access  to  her  premises  at  all  reasonable 
hours  for  the  purpose  of  performing  the  wort  requiring  such  access 
for  its  performance  and  until  ninety  days  after  she  remains  ready 
and  willing  to  afford  them  such  access  after  such  notice,  and  affords 
such  access  if  they  apply  therefor  after  such  notice  from  her. 

It  follows  that  the  order  should  be  reversed,  with  ten  dollars  costs 
and  disbursements,  and  motion  granted  as  herein  indicated,  with  ten 
dollars  costs. 

Ingbahak,  Clarke,  IIoughton  and  Soott,  J  J.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted  as  indicated  in  opinion,  with  ten  dollars  costs.  Settle 
order  on  notice. 


Julia  Greene,  Bespondent,  v.  Bobrrt  Johnson,  Appellant. 

First  Department,  May  8, 1908. 

Pleadins^  —  bill  of  particulars  —  personal  injuries. 

Where  a  complaint  alleges  that  the  plaintiff  suffered  an  injury  to  her  hack  and  was 
otherwise  injured,  bruised  and  wounded  and  will  for  a  long  time  be  prevented 
from  attending  to  her  business  and  has  expended  large  sums  of  money  in 
endeavoring  to  he  cured  of  her  injuries,  the  defendant  is  entitled  to  a  bill  of 
particulars  as  to  the  nature  and  extent  of  the  injuries,  the  amount  expended 
for  medicine,  medical  aid  and  nurses,  attendance  and  the  nature  of  her  bosi-' 
App.  Div.— Vol.  CXXVI.         3 
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ness,  but  not  as  to  the  name  of  her  employer  and  the  names  and  addresses  of 
her  physicians,  druggists  and  nurses. 
The  complaint  being  insufficient  to  warrant  a  recovery  for  permanent  injuries* 
the  plaintiff  will  not  be  compelled  to  state  which  of  her  injuries  are  permanent. 

Appeal  by  the  defendant,  Eobert  Johnson,  from  so  much  of  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  connty  of  New  York  on 
the  28th  day  of  February,  1908,  as  denies  in  part  the  defendant's 
motion  for  a  bill  of  particulars. 

Clifford  Seaaongoody  for  the  appellant. 

Charles  T,  Cowenhoveriy  Jr,^  for  the  respondent. 

Laughlin,  J. : 

This  is  an  action  for  personal  injuries.  The  court  granted  the 
motion  for  a  bill  of  particulars  as  to  two  items  and  denied  it  as  to 
three  others.  Plaintiff  alleges  that  she  "  suffered  a  fracture  of  three 
ribs  and  an  injury  to  her  back,  and,  was  otherwise  injured,  bruised 
and  wounded,  so  that  she  became  sick,  sore  and  disabled,  and  so 
remained,  and  has  ever  since  been,  and  will  for  a  long  time  to  come, 
be  prevented  from  attending  to  her  business,  and  has  expended  and 
will  continue  to  expend  large  sums  of  money  in  endeavoring  to  be 
cured  of  her  said  injuries,  to  her  damage  in  the  sum  of  $10,000." 

The  motion,  in  so  far  as  it  was  denied,  demanded  a  bill  of  par- 
ticulars of  (1)  the  nature,  location  and  extent  of  each  injury  and 
whether  claimed  to  be  permanent ;  (2)  the  amount  of  any  doctor's, 
druggist's  and  nurse's  bill  claimed  and  their  names  and  addresses, 
and  (3)  the  age  of  plaintiff,  the  nature  of  her  business,  the  number 
of  days  she  was  unable  to  walk  and  the  name  and  address  of  her 
employer. 

The  allegations  of  the  complaint  are  insufficient  to  warrant  a 
recovery  for  permanent  injuries  and  it  is,  therefore,  needless  to 
require  plaintiff  to  specify  whether  she  claims  that  any  of  them  are 
permanent.  The  allegation  concerning  tlie  injury  to  her  back  is 
not  specific,  as  the  nature  of  the  injury  and  the  allegation  that  she 
"  was  otherwise  injured,  bruised  and  wounded  "  will,  unless  limited 
by  a  bill  of  particulars,  admit  proof  of  most  any  injury  internal  or 
external.  The  courts  have  in  some  instances  declined  to  require 
bills  of  particulars  of  injuries  not  alleged  to  be  permanent.     (See 
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English  V.  Westchester  Electric  R.  Co.^  69  App.  Div.  576 ;  Ferris  v. 
Brooklyn  Heights  li.  H.  Co.,  116  id.  892.)  This  is  doubtless  upon 
the  theory  that  ordinarily  a  party  will  be  unable  to  define  with  pre- 
cision the  extent  and  duration  of  injuries  not  permanent  and  that 
the  defendant  should  be  left  to  his  remedy  by  application  for  a 
physical  examination.  We  are  of  opinion,  however,  that  even  as  to 
injuries  not  permanent,  where  they  are  alleged  in  such  general 
terms  as  here,  the  plaintiff  should  be  required  to  give  a  bill  of  par- 
ticulars thereof,  so  far  as  able,  so  that  there  may  be  some  limitation 
to  his  proof  as  to  injuries.  It  is  alleged  in  the  complaint  that 
plaintiff  has  expended  large  sums  of  money  in  endeavoring  to  be 
cared  which  are  included  in  the  damages  demanded.  She  should, 
therefore,  specify  how  much,  if  any,  she  has  expended  for  medi- 
cines and  for  medical  aid  and  treatment  and  for  the  attendance  of 
a  nurse ;  but  knowledge  of  the  names  and  addresses  of  the  physi- 
cians, druggists  and  nurses  is  not  essential  to  apprise  the  defend- 
ant of  plaintiff's  claim  for  such  expenditures.  The  defendant  has 
been  granted  a  bill  of  particulars  as  to  plaintiff's  loss  of  earnings  or 
income,  but  not  as  to  the  nature  of  her  business.  She  alleges  that 
she  has  been  unable  ever  since  the  accident  to  attend  to  her  business 
and,  therefore,  no  useful  purpose  will  be  served  in  requiring  her  to 
specify  what  that  length  of  time  is.  Down  to  the  commencement 
of  the  action  it  is  a  mere  mathematical  calculation.  Her  age  and 
the  name  of  her  employer  are  not  essential  to  enable  defendant  to 
properly  defend  the  case.  She  should,  however,  be  required  to 
specify  the  nature  of  her  business  so  that  defendant  may  know 
whether  she  claims  for  loss  of  wages,  salary  or  inability  to  carry  on 
business  for  herself. 

It  follows,  therefore,  that  the  order,  in  so  far  as  it  is  appealed 
from,  should  be  modified,  without  costs,  and  motion  granted,  with- 
out costs,  to  the  extent  of  requiring  a  bill  of  particulars  of  the 
nature,  location  and  extent  of  the  injuries,  so  far  as  now  known,  of 
the  amounts  expended  or  obligations  incurred  for  medical  aid, 
medicines  and  nurse  hire  and  the  nature  of  plaintiff's  business. 

Ingbaham,  Clabkb,  Houghton  and  Soott,  JJ.,  concurred. 

Order  modified  and  motion  granted,  without  costs,  to  the  extent 
stated  in  opinion.     Settle  order  on  notice. 
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The  City  of  New  Toek,  Appellant,  v.  New  York  City  Railway 
Company,  Respondent.     (Car  License  C  4.) 

First  Department,  May  15,  1906. 

Railroad  —  franchiM  conatrued  —  licenae  fees  —  estoppeL 

A  grant  of  a  street  railroad  franchise  providing  tliat  the  cars  shall  be  licensed  by 
the  mayor  and  that  the  grantees  shall  pay  an  annual  fee  per  car  for  such  license 
requires  the  holder  of  the  franchise  to  pay  for  each  car  run  over  the  line,  not 
merely  for  the  greatest  number  in  daily  use  during  the  year.  I 

A  claim  that  there  was  a  practical  construction  of  the  contract  by  reason  of  the 
city's  acceptance  of  license  fees  on  the  Utter  basis  in  former  years  is  unfounded, 
since  the  city  was  not  estopped  by  the  act  of  its  fiscal  officer  and,  moreover, 
the  contract  is  too  plain  for  the  application  of  the  rule  of  practical 
construction. 

8uch  grant  is  to  be  construed  most  favorably  to  the  public.  | 

i 

Appeal  by  the  plaintiff,  The  City  of  New  York,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  3d  day  of 
December,  1907,  upon  the  verdict  of  a  jury  rendered  by  direction 
of  the  court  after  a  trial  at  tlie  New  York  Trial  Term. 

Terence  Farley  [Theodore  Connoly  and  Frank  B.  Pierce  with 
him  on  the  brief],  for  the  appellant. 

Joseph  P.  Cotton^  Jr.  [Bohert  R.  NeiUon  with  him  on  the 
brief],  for  the  respondent. 

Lauohlin,  J. : 

This  is  an  action  to  recover  license  fees  for  the  cars  run  over  that 
part  of  its  line  formerly  owned  and  operated  by  the  Ninth  Avenae 
Railroad  Company  during  the  years  1902,  1903,  1904  and  1905. 

It  appears  by  the  record  that  on  the  20th  day  of  December,  1852, 
the  board  of  assistants  of  the  city  of  New  York,  by  resolution, 
granted  to.three  individuals  the  right  to  construct  railroad  tracks  in 
and  along  certain  streets  and  to  operate  cars  thereon  for  the  con- 
veyance of  passengers  for  hire,  upon  certain  conditions,  and,  among 
others,  one  as  follows,  to  wit :  ^^  Provided  that  the  said  cars  shall  be 
licensed  by  the  mayor,  and  the  grantees  shall  pay  the  annual  fee  of 
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twenty  dollars  per  car  for  sncli  license.^  This  action  of  the  board 
of  assistants  was  adopted  by  the  board  of  aldermen  on  the  5th  day 
of  January,  1863,  but  was  vetoed  by  the  mayor  on  the  twelfth  day 
of  the  same  month.  It  was,  however,  duly  passed  over  tlie  veto  of 
the  mayor  by  the  board  of  aldermen  on  the  14th  day  of  November, 
1853,  and  by  the  board  of  assistants  on  the  twenty-eighth  day  of 
December  thereafter.  The  road  was  constructed  in  part  and  the 
grant  was  thereafter  ratified  and  confirmed  by  section  3  of  chapter 
140  of  the  Laws  of  1854.  The  grant  was  assigned  to  the  Ninth 
Avenue  Eailroad  Company,  which  was  incorporated  on  the  29th 
day  of  July,  1859,  and  on  the  12th  day  of  Mardi,  1892,  it  leased 
tho  line  to  the  Houston,  West  Street  and  Pavonia  Ferry  Railroad 
Company  for  a  term  of  ninety-nine  years.  On  the  12th  day  of 
December,  1893,  tlie  lessee  with  other  companies  was  consolidated 
into  and  merged  with  the  Metropolitan  Street  Railway  Company, 
which,  on  the  14th  day  of  February,  1902,  leased  its  lines  to  the 
luterurban  Street  Railway  Company,  whose  corporate  name  was  duly 
changed  to  the  New  York  City  Railway  Company,  the  defendant,  on 
the  2d  day  of  January,  1904.  Since  February  14, 1902,  the  defendant 
has  managed  and  operated  this  line  of  railroad,  and  it  is  not  ques- 
tioned but  that  it  is  liable  for  the  license  fees  imposed  by  the  origi- 
nal grant.  The  question  presented  by  the  appeal  is  what  is  the 
proper  construction  of  the  clause  of  the  grant  herein  quoted.  It 
appears  that  defendant  paid  for  cars  operated  over  this  line  during 
the  year  ,1902  the  sum  of  $600  as  license  fees  which  T^as  for  thirty 
cars,  in  accordance  with  a  report  which  it  made  to  the  plaintiff 
upon  a  blank  furnished  by  the  city,  showing  thirty  cars  to  be  the 
"  greatest  number  of  cars  intended  to  be  run  or  operated  at  any 
one  time  "  during  the  year  1902  over  the  franchise  of  the  Ninth 
Avenue  Railroad  Company.  Upon  the  trial  the  parties  formally 
stipulated  facts  "  for  the  purposes  of  this  action,"  among  which  were 
that  the  defendant  ran  and  operated  over  this  line  seventy-five  cars 
in  the  year  1902,  one  hundred  and  twenty-five  cars  in  the  year 
1903,  one  hundred  and  twenty-five  cars  in  the  year  1904  and  one 
hundred  and  twenty-one  cars  in  the  year  1905,  and  that  the  greatest 
number  of  cars  in  daily  use  by  the  defendant  at  the  busiest  season  of 
the  year  1902  was  forty-three,  of  the  year  1903,  seventy,  of  the 
year  1904,  seventy-five,  and  of  the  year  1905,  seventy.     The  precise 
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question  presented  for  decision  is  whether  the  grant  requires  the 
defendant  to  pay  for  each  car  run  and  operated  over  the  line  or  only 
for  the  greatest  number  in  daily  use  during  the  busiest  season  of 
each  year.  The  defendant  showed  that  prior  to  the  year  1902  the 
basis  upon  which  license  fees  had  been  paid  for  cars  operated  over 
the  franchise  of  the  Ninth  Avenue  Kailroad  Company  was  the 
greatest  number  of  cars  in  daily  use  at  the  busiest  season  of  the 
various  years.  Upon  this  evidence  it  claims  that  there  was  a  prac- 
tical construction  of  the  contract  obligation  to  pay  license  fees  apon 
which  it  is  entitled  to  rely  and  which  estops  the  city  from  demand- 
ing the  construction  for  which  it  now  contends. 

The  grant  is  to  be  construed  most  favorably  to  the  public. 
{Mayor  v.  Dry  Bock,  K  B,  <&  B.  B.  B.  Co,,  47  Hun,  199 ;  afifd.,  112 
N.  Y.  137.)  The  rule  of  practical  construction  applied  in  some 
cases  to  determine  the  intent  of  the  Legislature  and  to  contracts 
should  not,  I  think,  be  applied  in  the  case  at  bar.  Here  the  con- 
tract was  not  construed  by  the  party  but  by  its  fiscal  officers  in 
accepting  from  a  corporation  less  than  the  amount  of  license  fees  to 
which  the  city  was  clearly  entitled  and  the  terms  of  the  contract 
were  not  ambiguous  or  open  to  the  construction  adopted.  The  city 
clearly  reserved  the  riglit  to  license  each  car  and  clearly  imposed 
upon  the  acceptors  of  the  grant  the  duty  of  paying  the  license  fee 
for  each  and  every  car  used  on  the  line.  The  taxpayers  of  the 
municipality  should  not  be  deemed  estopped  for  all  time  from  col- 
lecting the  license  fees  clearly  reserved  to  them  by  a  grant  of  this 
character,  merely  because  the  fiscal  officer  for  one  year  or  during 
successive  years  accepted  from  them  without  question  less  license 
fees  than  the  amount  reserved  in  unambiguous  terms  in  the  grant. 
As  we  view  the  contract,  it  is  too  plain  and  clear  for  the  application 
of  the  rule  of  practical  construction.  The  defendant  and  its  prede- 
cessor in  title  are  doubtless  protected  by  the  Statute  of  Limitations 
against  the  enforcement  of  any  liability  for  unpaid  license  fees  which 
became  payable  more  than  six  years  prior  to  the  commencement  of 
the  action.  Upon  each  successive  comptroller,  however,  devolves  the 
duty  of  collecting  the  license  fees  to  which  the  city  is  entitled  under 
this  grant.  The  conditional  grant  being  clear  and  unambiguous  the 
duty  of  the  comptroller  and  the  right  of  the  city  cannot  be  affected 
by  the  acceptance  by  former  comptrollers  of  a  smaller  amount 
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than  that  which  the  city  was  entitled  to  receive.  There  can  be  no 
accord  and  satisfaction  arising  upon  the  payment  by  tlie  defendant 
of  part  of  the  Hcense  fees  in  the  year  1902,  according  to  its  own 
estimate  of  the  number  of  cars  it  was  to  run  that  year.  It  was 
clearly  the  duty  of  the  defendant  to  pay  the  amount  which  it  did 
pay.  There  does  not  appear  to  have  been  any  dispute  or  contro- 
versy over  the  amount.  The  grant  expressly  requires  a  license  for 
ea<?A  car,  and  not  a  certain  number  of  licenses  to  be  issued  to  the 
defendant.  The  subject  of  the  license  is  tlie  car  to  be  run  over  the 
line.  By  the  terms  of  the  grant  the  defendant  had  no  right  to  run 
a  car  over  the  line  without  first  obtaining  for  that  car  a  license. 
-The  formality  of  obtaining  the  license  may  have  been  waived ;  but, 
if  so,  that  does  not  relieve  the  defendant  from  its  contract  obliga- 
tions to  pay  the  license  fees.  It  would  seem,  since  the  facts  are 
stipulated  for  the  purposes  of  this  (zction^  that  in  reversing  the 
judgment  we  might  direct  judgment  in  favor  of  the  plaintiflE,  but 
as  that  relief  is  not  asked  by  the  learned  counsel  for  the  plaintiff, 
it  is  possible  that  the  stipulation  may  be  modified  or  that  the  facts 
may  be  changed  upon  a  new  trial.  The  judgment  is,  therefore, 
reversed,  and  a  new  trial  granted,  with  costs  to  appellant  to  abide 
the  event. 

Inoraham,  McLaughlin,  Houghton  and  Soott,  JJ.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


The  City  of  New  York,  Respondent,  v.  New  York  City  Railway 
Company,  Appellant.     (Car  License  C-2.) 

First  Department,  May  15,  1906. 

Sailrosd  —  franchise  construed  —  license  fees. 

Where  a  grant  of  a  street  railroad  franchise  provides  that  each  car  to  be  used  on 
the  rood  shall  l)c  annually  licensed  by  the  mayor  and  that  the  common  council 
fix  the  amount  of  such  license,  which  is  done  by  an  ordinance  fixing  a  certain 
sum  for  each  and  every  car,  the  grant  and  ordinance  taken  together  require  a 
Moeose  for  each  car  operated. 
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Appeal  by  the  defendant,  the  New  York  City  Eailway  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  27th  day  of  November,  1907,  upon  the  verdict  of  a  jury 
rendered  by  direction  of  the  court  after  a  trial  at  the  New  Y'ork 
Trial  Term. 

'    Joseph  P.  Cottony  Jr,  [i?.  IT.  NeiUon  with  him  on  the  brief], 
for  the  appellant. 

Terence  Farley  [^Theodore  Gonnoly  and  Frwnik  B.  Pierce  with 
him  on  the  brief],  for  tlie  respondent. 

Lauohun,  J. : 

This  action  is  brought  to  recover  car  license  fees  for  the  years 
1902  to  1905  inclusive,  for  cars  run  and  operated  over  the  Sixth 
avenue  franchise  by  tlie  defendant  as  lessee.  The  Sixth  Avenue 
Bailroad  Company  was  incorporated  on  the  29th  day  of  December, 
1851,  pursuant  to  the  provisions  of  the  General  Railroad  Act, 
being  chapter  140  of  the  Laws  of  1850,  and  succeeded  to  the  owner- 
ship and  control  of  a  certaii\  grant  made  by  the  mayor,  aldermen 
and  commonalty  of  the  city  of  New  York  on  the  6th  day  of  Sep- 
tember, 1851,  which  conferred  the  right  to  construct  a  line  of  street 
railway  and  operate  thereon  passenger  cars  for  the  transportation  of 
passengers  for  hire,  upon  certain  terms  and  conditions,  among 
which  was  the  following  :  "  That  each  of  said  pas^nger  cars  to  be 
used  on  said  roads  shall  be  annually  licensed  by  the  Mayor,  and 
there  shall  be  paid  annually  for  such  license  such  sum  as  the  Com- 
mon Council  may  hereafter  determine."  The  railroad  was  con- 
structed in  part  prior  to  tlie  4th  day  of  April,  1854,  and  the  grant 
was  ratiiied  and  confirmed  by  the  provisions  of  section  3  of  chapter 
140  of  the  Laws  of  1854,  which  took  effect  on  that  day.  An  ordi- 
nance was  thereafter  adopted  by  the  common  council  of  the  city  of 
New  York,  and  approved  by  the  mayor  on  the  31st  day  of  Decem- 
ber, 1858,  section  1  of  which  provides  as  follows :  "  Each  and  every 
passenger  railroad  car  running  in  the  City  of  New  York  below  One 
Hundred  and  Twenty-fifth  Street  shall  pay  into  the  city  treasury 
the  sum  of  fifty  dollars  annually  for  a  license,  a  certificate  of  such 
payment  to  be  procured  from  the  Mayor,  except  the  small  one- 
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horse  passenger  cars,  which  shall  each  pay  the  sum  of  twenty-five 
dollars  annually  for  said  license  as  aforesaid."  * 

In  the  revision  of  the  ordinance  by  section  584  of  article  17  of 
chapter  7  of  the  Hevised  Ordinances  of  1897,t  this  ordinance,  so  far 
as  applicable  to  the  line  in  question,  was  re-enacted  without  material 
change.  The  two  following  sections  of  the  ordinance  required  that 
the  certificate  of  the  payment  of  the  license  fee  be  posted  in  each  car, 
and  imposed  a  penalty  for  operating  a  car  without  it.  This  grant 
and  ordinance,  taken  together,  clearly  required  a  license  fee  for  each 
car  operated  over  the  line,  and  showed  beyond  question  that  the  com- 
mon council  so  intended.  There  was  no  conflict  in  the  evidence,  and 
the  verdict  was  directed  for  the  amount  to  which  the  plaintiff  was  enti- 
tled on  the  theory  that  it  was  the  duty  of  the  defendant  to  pay  a  license 
fee  for  each  car  run  and  operated  over  the  line  during  the  respec- 
tive years  in  question.  The  opinion  in  the  action  between  the  same 
parties  with  respect  to  the  Ninth  avenue  franchise,  argued  and 
decided  herewith,  governs  the  questions  presented  by  this  appeal. 
(See  City  of  Jfew  York  v.  New  York  City  Ji,  Co.,  Car  License 
C-i^  126  App.  Div.  36.)  The  only  difference  in  the  material  facts 
not  already  stated  is  that  on  the  trial  of  this  case  the  court  excluded 
the  evidence  with  respect  to  the  basis  upon  which  payments  of  license 
fees  were  previously  made,  and  with  respect  to  the  partial  payment 
made  for  the  year  1902,  which  defendant  claims  constituted  an  accord 
and  satisfaction  for  that  year. 

It  follows  that  the  judgment  should  be  affirmed,  with  costs. 

IiroBAHAM,  McLauqhlin,  Houghton  and  Scott,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 

*See  Proc.  Bds.  Aldermen  &  Councilmen,  Vol  26,  p.  428.—  [Rep. 

t  See  Brown's  Greater  New  York  Gen.  Ord.  (Anno.  1905),  88,  §  584;  Revised 
Ordinances.  1897,  §  584;  City  Record,  Mar.  11,  1897,  vol.  25,  pt.  1,  p.  957,  §  584; 
Proc.  Bd.  Aldermen,  vol.  225,  p.  815,  §  684.  Sec,  also,  Revised  Ordinances,  1880, 
cliap.  8,  §  274;  Oiiy  Record,  Dec.  29,  1880,  vol.  8,  pt.  4.  p.  2285.  §  274;  Proc. 
Bd.  Aldermen,  vol.  160,  pp.  92M>85;  Ci^  Record,  Mar.  19,  1875,  vol.  8,  pt.  1, 
p.  499;  Revised  Ordinances,  1859,  p.  402,  chap.  41,  g  1.  For  present  ordinance  see 
Code  of  Ordinances,  pt.  2,  §  56;  Cosby *s  Code  Ord.  (Anno.  1907),  288,  §  56;  Ord., 
Res.,  etc.,.Bd.  Aldermen,  1906,  No.  682,  vol.  9,  p.  685,  §  56  —  [Rep. 
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The  City   of    New    York,   Respondent,   v.   New    York    City 
Railway  Company,  Appellant.     (Car  License  C-3.) 

First  Department,  May  15,  1908. 

Judgpoient — railroad — license  fees. 

A  judgment  in  a  prior  action  is  not  a  bar  to  an  action  by  a  city  to  recover 
license  fees  for  each  car  operated  on  a  street  railroad,  where  it  appears  that 
the  judgment  was  based  on  a  stipulation  as  to  the  greatest  number  of  cars 
used;  that  the  practice  was  to  pay  license  fees  on  that  basis,  and  the  right  of 
the  city  to  recover  for  each  car  o])erated  on  the  line  was  not  presented  for 
adjudication  or  decided. 

Appeal  by  tlie  defendant,  the  New  York  City  Railway  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  New  York  on  the 
27th  day  of  November,  1907,  upon  the  verdict  of  a  jury  rendered 
by  direction  of  the  court  after  a  trial  at  the  New  York  Trial  Term. 

Joseph  P.  Cotton,  Jr.  {It,  H,  Neilson  with  him  on  the  brief], 
for  the  appellant. 

Terence  Farley  {Theodore  Connoly  and  Frank  B.  Pierce  with 
him  on  the  brief],  for  the  respondent. 

Lauohlin,  J. : 

This  is  an  action  to  recover  license  fees  for  cars  run  and  operated 
by  the  defendant  over  the  Eighth  avenue  line,  s6  called,  during  the 
years  1902,  1903,  1904  and  1905.  The  duty  to  pay  the  license  fees 
arises  under  a  grant  containing  the  same  provision  as  that  with 
respect  to  the  Sixth  avenue  line  involved  in  the  action  between  the 
same  parties,  argued  and  decided  herewith,  and  under  the  same 
ordinance.  It  is  not  questioned  that  the  duty  of  paying  license  fees 
for  those  years  devolved  on  the  defendant.  The  plaintiff  has  recov- 
ered the  amount  of  the  license  fees  owing,  upon  the  basis  that  it 
was  incumbent  upon  the  defendant  to  pay  a  license  fee  for  each  car 
run  and  operated  over  the  line.  In  all  respects,  with  one  exception 
to  be  presently  considered,  the  opinions  in  the  actions  between  the 
same  parties,  argued  and  decided  herewith,  relating  to  license  fees 
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for  cars  run  over  the  Ninth  and  Sixth  avenue  lines  are  applicable  to 
the  questions  presented  by  this  appeal.  (See  City  of  New  York  v. 
New  York  City  Ji.  Co,y  Car  License  C-1^  126  App.  Div.  36 ;  City 
of  New  York  v.  N&w  York  City  li.  Co,^  Car  License  (7-^,  126  id. 
39.) 

In  this  case,  however,  the  defendant  pleaded  and  introduced  in 
evidence  a  judgment  between  the  mayor,  aldermen  and  commonalty 
and  the  Eighth  Avenue  Sailroad  Company,  recovered  in  the  year 
1886,  as  res  adjudicata  of  the  basis  upon  which  the  plaintiff  is 
entitled  to  recover  license  fees.  The  judgment  in  that  case  was 
based  upon  a  stipulation  made  upon  the  trial  showing  the  greatest 
number  of  cars  used  by  the  defendant  during  the  respective  years 
in  question  there,  and  testimony  that  the  uniform  practice  had  been 
to  pay  license  fees  on  that  basis.  A  perusal  of  the  record  of  that 
trial,  offered  in  evidence  upon  the  trial  of  this  action  and  of  the 
opinions  of  the  court  at  General  Term  and  in  the  Court  of  Appeals, 
fails  to  show  that  the  question  as  to  the  right  of  the  plaintiff  to 
recover  for  each  and  every  car  run  and  operated  over  the  line  was 
presented  by  the  evidence  for  adjudication  or  was  decided. 
{Mayor,  etc.,  ofN.  Y.  v.  Eighth  Ave.  B.  Ji.  Co.,  43  Hun,  614 ;  affd., 
118  N.  Y.  389.)  It  is  not  sufficient  to  render  a  judgment  res 
adjudicate  or  to  have  it  operate  as  an  estoppel  between  the  parties 
and  their  privies  that  a  question  might  have  been  litigated  in  the 
action  ;  it  must  appear  that  the  question  was  litigated  and  decided. 
{Stannard  v.  Hullell,  123  N.  Y.  520;  Springer  v.  Bien,  128  id. 
99 ;  Rouse  v.  Lockwood,  137  id.  259 ;  Stokes  v.  Stokes,  155  id.  591 ; 
Rudd  V.  C(ymell,  171  id.  114;  Stokes  v.  Foote,  172  id.  327.) 

It  follows  that  the  judgment  should  be  affirmed,  with  costs. 

Ikobaham,  McLaughlin,  Houghton  and  Soott,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 
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John  Coleman,  Respondent,  v.  James  N.  Brown  and  Others, 

Appellants. 

First  Department,  May  15,  1908. 

False  imprisonment  —  malicious  prosecution  —  order  of  arrest — errone- 
ous determination  —  evidence. 

An  action  for  false  imprisonment  cannot  be  based  on  an  order  of  arrest  which 
was  vacated  on  appeal,  where  the  court  had  Jurisdiction  to  grant  the  order 
and  it  was  neither  void  nor  irregular. 

A  decision  of  the  Appellate  Division  that  an  order  of  arrest  should  be  vacated 
does  not  necessarily  establish  that  the  order  was  void  or  irregular. 

Defendants  are  not  responsible  for  an  erroneous  judicial  determination,  unless 
they  failed  to  disclose  all  the  material  facts  known  to  them,  or  knew  that  some 
of  their  statements  were  untrue. 

A  verdict  for  the  plaintiff  in  an  action  for  malicious  prosecution  is  against  the 
weight  of  evidence  where  it  appears  that  plaintiff  obtained  credit  on  a  worth- 
less check  and  did  not  act  diligently  in  paying  the  Indebtedness  after  learning 
that  the  check  was  dishonored. 

Appeal  by  the  defendants,  James  N.  Brown  and  others,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  19th 
day  of  November,  1907,  upon  the  verdict  of  a  jury  for  $3,407.67, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  18th.  day 
of  November,  1907,  denying  the  defendants'  motion  for  a  new  trial 
made  upon  the  minutes. 

Horace  Comfort^  for  the  appellants. 

Charles  E.  KeUey^  for  the  respondent. 

Lauohlin,  J. : 

The  complaint  set^  forth  in  separate  counts  two  causes  of  action, 
one  for  false  arrest  and  imprisonment,  and  the  other  for  malicious 
prosecution.  Both  causes  of  action  are  based  on  an  order  of  arrest 
procured  by  the  defendants  in  an  action  against  the  plaintiff  herein 
brought  in  the  Supreme  Court  of  this  State  to  recover  the  principal, 
interest  and  protest  fees  aggregating  the  sum  of  $2,098.93,  as  payees 
of  a  check  drawn  by  him  to  their  order  on  the  People's  Bank  of  Dar- 
lington, 8.  C.    The  order  of  arrest  was  granted  by  a  justice  of  the 
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Sapreme  Court,  but  on  an  appeal  from  an  order  denying  the  motion 
made  by  the  defendant  therein  at  Special  Term  to  vacate  the  order 
on  the  original  papers,  this  court  reversed  the  order  and  granted 
the  motion.  {Brown  v.  Colemaai^  95  App.  Div.  645.)  That  decision 
of  tiiis  court  is  relied  upon  as  establishing  that  the  order  of  arrest 
was  void  or  irregular  and  that,  tlierefore,  the  arrest  and  imprison- 
ment were  false.  This  court  neither  held  that  the  papers  upon 
which  the  order  of  arrest  was  granted  did  not  give  the  court  juris- 
diction, nor  that  the  order  of  arrest  was  either  void  or  irregular. 
The  order  of  arrest  was  attacked  directly  in  the  action  and  not  col- 
laterally. We  held  that  it  should  not  have  been  granted  because 
the  papers  upon  which  it  was  issued  did  not  sufficiently  present  the 
evidentiary  facts,  and  in  material  respects  stated  conclusions  of  fact 
which,  although  sufficient  to  confer  jurisdiction  and  to  call  upon  the 
justice  to  decide  as  to  their  sufficiency,  were  not  sufficient,  accord- 
ing to  the  practice  of  the  courts,  to  sustain  the  order  when  directly 
attacked  in  the  action  ;  and,  therefore,  at  most  the  order  constituted 
erroneous  process  in  that  the  court  erred  in  granting  it,  but  it  did 
not  constitute  void  process  for  the  justice  had  jurisdiction  and  it 
was  his  duty  to  decide  whether  or  not  the  facts  justified  granting  the 
order  and  it  was  not  irregular  in  the  sense  in  which  that  term  is  used  as 
applied  to  process,  which  is  that  in  issuing  it  some  rule  or  statute  has 
not  been  observed  or  followed.  {Hall  v.  Munger^  5  Lans.  100 ;  Landt 
V.  Ililts^  19  Barb.  283 ;  Simpson  v.  Homheck^  3  Lans.  63 ;  Swa/rt 
V.  Rickard,  148  N.  Y.  264 ;  OiXbert  v.  Satterlee,  101  App.  Div.  313 ; 
Day  V.  Bach,  87  N.  Y.  56 ;  Marks  v.  Townsend,  97  id.  690 ; 
Fischer  v.  Langhein,  103  id.  84.  See,  also,  Bryan  v.  Congdon,  86 
Fed.  Rep.  221.)  The  learned  trial  justice  ruled  as  matter  of  law 
that  the  arrest  and  imprisonment  were  false.  We  are  of  opinion 
that  this  was  error.  It  should  have  been  held  as  matter  of  law 
that  defendants  were  protected  by  the  process  of  the  court  and 
not  liable  on  that  count.  The  plaintiffs  in  that  action  submitted  to 
the  justice  of  the  court  in  which  the  action  was  pending  affidavits 
tending  to  show  that  the  defendant  therein  had  procured  credit 
from  them  upon  the  faith  of  the  check,  knowing  that  his  bank 
account  was  insufficient  to  meet  the  same.  As  already  observed, 
the  papers  were  sufficient  to  give  the  court  jurisdiction.  The  court 
presumably  examined  them  and  approved  them  as  sufficiently  set- 
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ting  forth  the  essential  evidentiary  facts.  That  was  a  judicial 
determination  for  which  the  plaintiffs  in  the  action  should  not  be 
held  responsible,  unless  it  be  shown  that  they  failed  to  disclose  all 
of  the  material  facts  known  to  them  or  that  some  of  the  material 
statements  presented  to  the  judge  for  judicial  action  were  to  their 
knowledge  untrue. 

The  plaintiff  was  a  tobacco  broker  and  the  defendants  were  stock 
and  cotton  brokers  conducting  business  on  the  New  York  Cotton 
Exchange.  The  defendants  were  acting  as  brokers  for  the  plaintiff  in 
the  sale  of  cotton  and  the  check  was  given  as  margin  for  their  pro- 
tection. They  gave  plaintiff  credit  in  his  account  with  them  for  the 
amount  of  the  check  and  forwarded  it  for  collection.  It  was  returned 
protested  on  June  25,  1903,  by  the  Bank  of  Darlington,  S.  C,  upon 
which  it  was  drawn,  for  want  of  funds  and  has  never  been  paid. 
On  the  nineteenth  of  February  thereafter  the  order  of  arrest  was 
obtained.  The  facts  with  respect  to  the  prosecution  being  malicious 
and  without  probable  cause  are  uncontroverted,  as  defendants 
offered  no  evidence.  The  court  left  those  questions  to  the  jury. 
We  are  of  opinion  that  the  verdict  which  implies  that  the  jury 
found  want  of  probable  cause  is  against  the  weight  of  evidence, 
even  though  the  evidence  be  sufficient  to  take  the  case  to  the  jury 
on  that  point  which  is  doubtful.  (See  Burt  v.  Smithy  181  N.  T.  1.) 
The  evidence  adduced  by  the  plaintiff  shows  that  after  giving  the 
check,  he  checked  out  his  bank  account  upon  which  the  check  was 
drawn,  so  that  when  it  was  presented  there  were  insufficient  funds 
to  pay  it.  The  plaintiff  was  transacting  business  at  Darlington, 
S.  C,  where  he  had  this  bank  account,  and  he  claims  tliat  on  the 
eighteenth  day  of  June,  two  days  before  this  check  was  drawn,  he 
deposited  in  his  bank  a  draft  on  the  Mechanics  and  Farmers'  Bank 
of  Cheraw,  S.  C,  for  $2,500,  which  was  credited  to  his  account, 
and  that  he  had  every  reason  to  believe  that  his  account  would 
be  kept  good  by  the  deposit  of  that  draft  but  that  the  draft 
was  lost  in  the  mail  and  his  account  evidently  was  charged  with 
the  amount  thereof.  Other  evidence  was  given  in  behalf  of  the 
plaintiff  tending  to  show  that  at  about  the  same  time  the  bank 
lost  other  remittances  and  correspondence  in  the  mail.  A  state- 
ment was  introduced  in  evidence  purporting  to  have  been  made 
by  the  bank  showing  the  condition  of  plaintiff's  account  on  the  18th 
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day  qfJune,  1903.  This  statement  shows  that  plaintifPs  account 
was  credited  with  tlie  draft  for  $2,500  on  tlie^MdayofMay^  1903. 
The  plaintiff  claims  that  he  was  not  informed  of  the  loss  of  the  draft 
until  his  return  from  Europe,  which  was  several  weeks  after  the 
date  on  which  he  drew  the  check.  The  plaintiflE  drew  and  forwarded 
the  check  to  defendants  from  Darlington  on  the  20th  day  of  June, 
1903,  and  shortly  thereafter  left  that  place  on  his  way  to  New  York, 
from  which  he  sailed  for  Europe  on  the  1st  day  of  July,  1903.  The 
statement  of  the  bank  contradicts  the  testimony  of  the  plaintiff  with 
respect  to  the  time  the  draft  for  $2,500  was  deposited  to  the  credit 
of  his  account.  Assuming  the  statement  of  the  bank  to  be  true 
with  respect  to  the  date  of  that  transaction,  it  is  probable  that  the 
loss  of  the  draft  was  discovered  and  communicated  to  the  plaintiff 
before  he  drew  and  forwarded  the  check  to  the  defendants.  No 
one  connected  with  the  bank  was  called  as  a  witness  to  corroborate 
the  plaintiff  with  respect  to  the  time  he  was  informed  concerning 
the  loss  of  the  draft.  The  plaintiff  further  testified,  in  substance, 
that  prior  to  obtaining  the  order  of  arrest,  counsel  for  the  defend- 
ants was  at  Darlington,  S.  C,  investigating  the  question  and  was 
informed  of  the  facts  with  respect  to  the  deposit  and  loss  of  the 
draft ;  that  later  on  one  of  the  defendants  called  on  him  at  Winston 
Salem,  N.  C,  where  plaintiff  resided,  with  respect  to  a  settlement 
of  defendant's  claim  against  him  on  account  of  the  check,  and  at 
this  time  plaintiff  made  a  proposition  to  give  a  note  secured  by  col' 
lateral,  concerning  which  the  defendant  who  called  on  him  said  he 
would  have  to  consult  with  the  other  members  of  his  iirm  before 
deciding  thereon  ;  that  plaintiff  agreed  to  call  on  the  defendants  in 
New  York  within  a  week  or  ten  days  thereafter,'  and  after  his 
arrival  in  New  York  he  made  an  appointment  to  meet  them  at 
three  o'clock  on  a  Saturday  afternoon,  but  before  the  hour  of  the 
appointment  he  was  arrested.  The  explanation  of  the  plaintiff  is 
far  from  conclusive.  On  the  loss  of  the  draft  it  would  seem  that 
plaintiff  might  have  obtained  another,  and  it  does  not  appear  but 
that  he  could  have  obtained  the  money  for  the  payment  of  which 
the  draft  was  given.  He  had  obtained  tlie  benefit  of  the  credit  of 
this  check  with  the  defendants,  and  if  he  did  it  in  good  faith,  it 
would  be  reasonable  to  expect  that  he  would  act  promptly  and  dili- 
gently in  paying  the  indebtedness  after  learning  that  the  check  was 
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not  honored.  Obtaining  credit  on  a  check  which  is  not  good  is  a 
serious  matter  and  those  who  do  so  innocently  ordinarily  adjust  the 
matter  promptly  or  are  able  to  satisfy  the  creditor  of  their  inability 
so  to  do.  The  conduct  of  the  defendants  in  having  plain dfi  arrested 
before  meeting  him  to  consider  the  question  of  settlement  farther, 
seems  ill  advised  and  somewhat  arbitrary ;  but  the  fact  that  he  was 
a  non-resident  and  that  process  ooidd  not  be  issued  on  the  following 
day  justified  preliminary  steps  to  enforce  their  rights  and  the  coarse 
pursued  is  not  entirely  inexcusable  and  does  not  necessarily  indicate 
either  malice  or  want  of  probable  cause.  They  had  already  been  to 
considerable  expense  in  endeavoring  to  secure  a  settlement  and  a 
long  period  of  time  had  elapsed.  It  seems  probable  that  the  jnry 
rendered  the  verdict  on  account  of  the  circumstances  under  which 
the  arrest  was  made,  rather  than  upon  a  dispassionate  consideration 
of  the  evidence  bearing  upon  the  question  of  probable  cause. 

It  follows  that  the  jadgment  and  order  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event 

Ing&aham,  McLaughlin,  Clabkb  and  Scorr,  J  J.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event. 


Alice  Fischer  HAKoorKT  Kino,  Appellant,  v.  Will  J.  Block 
Amusbmsnt  Company,  Bespondent. 

First  Department,  May  15,  1908. 

Bankraptcy— warrant  of  attachment   isBuod   within  four   months  — 
effect  of  ac^udication  on  surety. 

A  warrant  of  attachment  issued  within  four  months  of  the  filing  of  a  petition  in 
bankruptcy  against  defendant  and  discharged  by  an  undertaking  for  which 
the  surety  takes  no  security  will  not  be  vacated  after  the  adjudication  in 
bankruptcy  so  as  to  discbarge  the  surety. 

Subdivision  f  of  section  67  of  the  Bankruptcy  Act  discharges  the  lien  of  an 
attachment,  but  does  not  vacate  the  writ. 

Appeal  by  the  plaintiff,  Alice  Fischer  Harcourt  King,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
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and  entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  23d  day  of  March,  1908,  vacating  a  warrant  of  attachment. 

Paul  iT.  Turner^  for  the  appellant. 
David  Gerber^  for  the  respondent. 

Ladghlin,  J. : 

The  order  recites  that  the  motion  was  granted  solely  upon  the 
ground  that  defendant  has  been  adjudicated  a  bankrupt  and  dis- 
charged in  bankruptcy  and  on  account  of  its  insolvency. 

The  action  is  to  recover  damages  for  breach  of  a  contract  and 
the  warrant  of  attachment  was  issued  on  account  of  tlie  non-resi- 
dence of  the  defendant.  The  warrant  of  attachment  was  issued  on 
the  5th  day  of  April,  1907,  and  under  it  the  sheriff  levied  on  two 
theatrical  productions  and  took  possession  of  the  scenery  and  of  the 
box  office  receipts.  On  obtaining  the  warrant  plaintiff  gave  the 
usual  undertaking  with  sureties  to  pay  damages  and  costs  if  the 
warrant  of  attachment  should  be  vacated,  or  defendant  should 
recover  judgment.  On  the  9th  day  of  April,  1907,  the  defendant, 
pursuant  to  the  provisions  of  section  688  of  the  Code  of  Civil  Pro- 
cedure, gave  an  undertaking  with  the  American  Surety  Company 
of  New  York  as  surety  for  the  full  amount  demanded  in  the  war- 
rant of  attachment,  and  obtained  an  order  discharging  the  attach- 
ment "as  to  the  whole  of  defendant's  property."  The  condition  of 
this  undertaking  is  that  defendant  will  pay  on  demand  the  amount 
of  any  judgment  recovered  against  it  in  the  action,  not  exceeding 
the  s  ira  of  $8,4:00,  and  interest  from  the  5th  day  of  April,  1907. 
The  defendant  then  received  back  the  property  attached,  and  con- 
tinued to  use  the  same  in  its  business  until  the  twenty-second  day 
of  July  thereafter,  wlien  it  was  duly  adjudged  a  bankrupt  on  an 
involuntary  petition  in  bankruptcy,  filed  on  the  1st  day  of  July, 
1907.  The  surety  company  neither  received  nor  now  holds  any 
property  of  the  defendant  as  collateral  to  its  undertaking.  Counsel 
for  respondent  relies  upon  subdivision  f  of  section  67  of  the  Bank- 
ruptcy Act  of  1898  (30  U.  S.  Stat,  at  Large,  565),  which  provides 
as  follows : 

^^  That  all  levies,  judgments,  attachments,  or  other  liens,  obtained 
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through  legal  proceedings  against  a  person  who  is  insolvent,  at  any 
time  within  four  months  prior  to  the  filing  of  a  petition  in  bank- 
ruptcj  against  him,  shall  be  deemed  null  and  void  in  case  he  is 
adjudged  a  bankrupt,  and  the  property  aflfected  by  the  levy,  judg- 
ment, attachment,  or  other  lien,  shall  be  deemed  wholly  discharged 
and  released  from  the  same,  and  shall  pass  to  the  trustee  as  a  part  of 
the  estate  of  the  bankrupt,  unless  the  court  shall,  on  due  notice, 
order  that  the  right  under  such  levy,  judgment,  attachment,  or 
other  lien,  shall  be  preserved  for  the  benefit  of  the  estate ;  and  there- 
upon the  same  may  pass  to  and  shall  be  preserved  by  the  trustee 
for  the  benefit  of  the  estate  as  aforesaid." 

Counsel  for  appellant  contends  that  the  effect  of  these  provisions 
is  merely  to  discharge  the  lien  of  the  attachment,  und  not  to  vacate 
the  writ.  He  concedes  that,  so  far  as  the  bankrupt  is  concerned,  the 
cause  of  action  has  been  discharged,  but  he  urges  that  his  client 
should  be  permitted  to  proceed  to  judgment  against  the  bankrupt 
with  a  perpetual  stay  against  the  enforcement  of  the  judgment 
against  the  bankrupt,  which  would  protect  the  latter  in  all  the 
rights  guaranteed  by  the  Bankruptcy  Act,  and  at  the  same  time  would 
enable  the  plaintiff  to  enforce  tlie  liability  of  the  surety  on  the 
undertaking.  Authority  for  that  course  is  found  in  many  cases 
where  the  warrant  of  attachment  was  procured  more  than  four 
months  prior  to  the  filing  of  the  petition  in  bankruptcy.  (TZtK  v. 
Harding,  130  U.  S.  699;  Holyoke  v.  Ada7n8,  59  N.  Y.  233;  Met- 
calf  V.  Barker,  187  U.  S.  165.  See,  also,  HiUyer  v.  Le  Boy,  179 
N.  Y.  369,  and  Pichert  v.  Eaton,  81  App.  Div.  423.)  In  all  of 
these  cases  it  is  to  be  borne  in  mind  that  unless  the  right  of  the 
plaintiff  to  continue  the  action  to  judgment  were  preserved  he 
would  lose  the  lien  duly  acquired  by  the  attachment  or  the  benefit 
of  the  security  of  the  undertaking  which  took  its  place.  The  effect 
of  the  contention  of  the  learned  counsel  for  appellant  would  be 
to  place  his  client  in  a  better  position  by  having  obtained  the 
undertaking,  than  if  the  levy  had  stood  upon  the  propert}*,  for  it 
is  clear  that  under  the  provisions  of  the  Federal  statute  herein 
quoted,  if  no  undertaking  had  been  given  to  discharge  the  levy,  tlie 
levy  would  be  discharged  by  the  decree  in  bankruptcy  and  the  trus- 
tee in  bankruptcy  would  be  entitled  to  the  property.  In  that  event 
the  plaintiff's  only  right  would  have  been  to  share  with  other  gen- 
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eral  creditan  in  hk  pToportioQ  of  the  proceeds  derived  from  the 
sale  of  the  property.  It  is  conceded  that  if  the  surety  had  taken 
secnrity,  it  would  be  the  duty  of  the  court  under  subdivision  f 
of  section  67  of  the  Bankruptcy  Act  to  vacate  tlie  warrant  of 
attachment  as  a  condition  of  requiring  the  surety  to  deliver  over  to 
the  trustee  in  bankruptcy  the  property  pledged.  It  is  argued  in 
behalf  of  respondent  that  since  the  attachment  was  issued  witliin 
four  months  of  filing  the  petition  in  bankruptcy,  aiid  the  lien 
thereof,  if  the  undertaking  had  not  been  given,  would  have  been 
discharged  by  the  bankruptcy  of  the  defendant,  the  plaintiff  has  not 
been  prejudiced  by  the  giving  of  the  undertaking,  and  a  construc- 
tion should  not  be  placed  upon  the  act  which  would  give  the  plain- 
tiff the  advantage  of  holding  the  surety  on  the  undertaking  when  he 
could  not  have  held  the  property  under  the  attachment  and  that 
the  proper  construction  of  these  provisions  of  the  Bankruptcy  Act 
is  that  where  the  lien  is  acquired  by  virtue  of  a  judgment  or  war- 
rant of  attachment  recovered  or  issued  within  four  months  of  filing 
the  petition  in  bankruptcy  both  the  lien  and  the  instrument  under 
which  it  was  acquired  should  be  deemed  null  and  void. 

This  is  the  view  taken  by  Collier  in  liis  work  on  Bankruptcy. 
(Collier  Bankr.  [5th  ed.]  199,  200.)  Brandenburg  says  in  effect  that 
in  such  case  the  surety  never  can  become  liable  because  the  entry 
of  judgment  against  the  principal  wliich  is  the  contingency  upon 
which  the  liability  of  the  surety  depends  is  forbidden  (Brandenbiirg 
Bankr.  §  415),  and  the  United  States  Circuit  Court  of  Appeals,  fifth 
circuit,  so  held,  in  effect,  in  Klipstein  cfe  Co,  v.  Allen-Miles  Co. 
(136  Fed.  Rep.  385).  Our  Court  of  Appeals,  however,  held  under 
the  Bankruptcy  Act  of  1867,*  which,  although  different  in  terms  on 
this  point,  is  not  sufficiently  different  in  subst^ance  to  warrant  us  in 
distinguishing  and  not  following  the  authority,  that  a  warrant  of 
attachment  which  had  been  issued  within  four  months  of  filing  the 
petition  in  bankruptcy  and  had  been  discharged  by  a  similar  under- 
taking but  not  vacated,  was  unaffected,  at  least  as  to  the  surety,  by 
the  subsequent  adjudication  in  bankruptcy  and  discharge  of  the 
bankrupt,  and  that  where  the  action  was  prosecuted  to  judgment 
the  liability  of  the  surety  became  thereby  fixed.     {McComhs  v. 

•See  U.  8.  R.  S.,  §  5044,  revising  14  U.  S.  Stat,  at  Large,  523,  §  14.— [Rep. 
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Alien,  82  N.  ¥.  114.)  In  the  case  mt  bar  ttik  ooart  following 
Holyoke  v.  Adams  {swpra)  recently  lidd  that  this  defendant  should 
not  be  permitted  to  amend  its  answer  by  setting  up  its  dischai^ 
in  bankruptcy  which  would  prevent  plaintiff  obtaining  judgment 
upon  which  the  liability  of  the  surety  might  be  enforced. 
(125  App.  Div.  922.)  It  would  seem  to  follow  that  the  defendant 
was  not  entitled  to  have  the  warrant  of  attachment  vacated.  We 
are  not  concerned  with  the  question  as  to  the  remedy  of  the  snrety 
over  against  the  estate  in  bankruptcy  or  against  the  bankrupt  per- 
sonally in  the  event  that  it  shall  be  obliged  to  pay  any  judgment 
that  may  be  recovered  herein  (See  HiU  v.  Harding^  supra,  and 
Klipstein  <&  Co.  v.  AUen-Miles  Co.,  supni),  and  no  opinion  is 
expressed  on  those  points. 

It  follows  that  the  order  should  be  reversed,  with  ten  dollars 
costs  and  disbursements^  and  the  motion  to  vacate  the  attachment 
denied,  with  ten  dollars  costs. 

Inoeaham,  McLaughlin,  Clarke  and  Soorr,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 


Gkbtohen  Eauoh,  Appellant,  t>.  Elizabeth  Donovan,  Eespondent. 
First  Department,  May  15,  1908. 

Statute  of  Frauds  —  contract — partnenhip  —  a^eement  to  buy  lands — 
parol  evidence  —  consideration. 

An  agreement  to  form  a  partnership  with  respect  to  a  specific  parcel  of  land, 
title  to  be  taken  by  one  of  the  parties  to  be  held  on  their  Joint  account  and  sold 
and  the  profits  divided,  is  not  within  the  Statute  of  Frauds  and  need  not  be  in 
writing. 

Where  defendant's  grantor  agreed  in  writing  to  bid  in  certain  lands  and  hold 
them  •'  upon  our  joint  account,"  but  the  writing  does  not  show  with  whom  it 
was  made,  the  plaintiff  may  show  by  parol  that  it  was  made  with  her. 

A  suflicient  consideration  will  be  presumed  where  it  can  be  reasonably  inferred 
from  the  alleged  agreement  that  plaintiff  was  to  refrain  from  bidding  at  the 
sale,  although  such  consideration  is  not  expressly  pleaded. 

An  action  for  an  accounting  is  maintainable  on  such  an  agreement,  and  it  is  error 
to  dismiss  the  complaint. 
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Appeal  by  the  plaintiff,  Gretchen  Kancli,  from  a  jodgmeDt  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  oflSce 
of  the  clerk  of  the  connty  of  New  York  on  the  9th  day  of  Novem- 
ber, 1906,  upon  the  decision  of  the  court,  rendered  after  a  trial  at 
the  New  York  Special  Term,  dismissing  the  complaint  upon  the 
merits. 

Alexander  U.  Zinke,  for  the  appellant. 

JSenja/min  N.  Cardozo  [Ilamilton  Oddl  with  him  on  the  brief], 
for  the  respondent. 

Lauohlin,  J. : 

This  is  a  suit  in  equity  for  an  accounting  concerning  the  premises 
Nos.  109  and  111  West  One  Hundred  and  Third  street  in  the  bor- 
ough of  Manhattan,  New  York,  and  for  a  sale  thereof  and  the  divi- 
sion of  tlie  snrpltts  profijts  between  the  parties.  The  theory  of  the 
action  is  that  Cornelius  J.  Donovan,  the  husband  of  the  defendant, 
took  title  to  the  premises  in  trust  nnder  a  copartnei-sliip  agreement, 
or  an  agreement  for  a  joint  venture  between  him  and  the  plaintiff, 
by  which  he  was  to  carry  and  "sell  the  premises  and  divide  the  sur- 
plus proceeds  equally  between  them.  Donovan  obtained  title  on 
the  4th  day  of  October,  1897,  by  a  referee's  deed  on  the  foreclosure 
by  him  of  a  mortgage  upon  the  premises.  On  the  eleventh  day  of 
November  thereafter  Donovan  and  the  defendant,  his  wife,  conveyed 
the  premises,  without  consideration,  to  one  Wolfe,  who  was  a  friend 
and  business  associate  of  Donovan,  and  on  the  sixteenth  day  of  the 
same  month  Wolfe  reconveyed  the  premises  to  the  defendant  with- 
out consideration.  Donovan  died  on  the  26th  day  of  May,  1898. 
No  evidence  was  offered  in  behalf  of  the  defendant,  and  the  facts 
are,  therefore,  uncontroverted. 

It  appears  that  on  the  27th  day  of  September,  1895,  the  promises 
were  owned  by  one  Eosendorf,  who  on  that  day  conveyed  them 
to  one  Jnnge,  plaintiff's  stepfatlier,  subject  to  a  mortgage  of 
$16,000  on  No.  109  and  of  $15,000  on  No.  Ill,  taking  back  a 
purchase-money  mortgage  on  No.  Ill  of  $2,000.  On  the  24tli 
day  of  February,  1895,  the  plain tiflPs  stepfather  executed  a  mort- 
gage on  both  parcels  to  said  Donovan  to  secure  the  payment  of 
$4,000.    On  the  24th  day  of  April,  1896,  Eosendorf  commenced  an 
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action  to  foreclose  his  purchase-moDey  mortgage  on  No.  111.  Plain- 
tiff thereupon,  with  a  view  to  protecting  lier  stepfather,  who  was  the 
owner  of  the  equity  of  redemption  and  who  was  liable  on  a  bond,  pur- 
chased and  took  an  assignment  of  the  mortgage  in  process  of  fore- 
closure. On  the  11th  day  of  September,  1896,  plaintiff  satisfied  this 
mortgage  and  took  a  new  mortgage  on  the  same  premises  and  a  bond 
from  her  stepfather  for  the  same  amount,  which  had  the  effect  of  sub- 
rogating her  loan  to  that  of  Donovan  under  liis  mortgage.  On  the 
19th  day  of  May,  1897,  Donovan  brought  an  action  to  foreclose  ]m 
mortgage,  joining  plaintiff  as  a  junior  mortgagee.  Counsel  for  the 
appellant  asserts  in  his  points  that  plaintiff  subrogated  the  lien  of 
her  mortgage  to  that  of  Donovan  "  on  the  express  promise  of  Dono- 
van that  she  would  be  protected  from  loss  thereafter  by  foreclosure 
on  his  mortgage,"  and  he  cites  a  folio  of  the  record  as  showing  that 
fact.  Neither  this  folio  nor  any  other  folio  in  the  record  shows 
such  fact  nor  was  evidence  thereof  offered.  Evidence  was  given  by 
plaintiff's  brother  showing  that  he  had  a  conversation  with  Donovan 
in  September,  1896,  concerning  the  assignment  of  the  mortgage  to 
plaintiff,  but  he  was  not  asked  to  state  the  conversation.  It  was 
shown,  however,  that  on  the  27th  day  of  May,  1897,  after  Donovan 
had  begun  the  foreclosure  of  his  mortgage,  Donovan  and  his  coun- 
sel and  plaintiff  and  her  brother  met  at  a  store,  No.  811  Columbus 
avenue,  conducted  by  plaintiff's  stepfather  and  wliere  plaintiff  was 
employed,  and  Donovan  said  to  plaintiff  that  he  wished  "  to  draw 
up  that  agreement  in  writing  now  that  you  asked  me  to,"  to  which 
plaintiff  replied,  "Yes,"  whereupon  Donovan  said  to  plaintiff, 
"  Well,  I  hope  everything  will  be  satisfactory,  that  you  are  satisfied. 
*  *  *  I  told  you  that  I  would  put  that  in  writing,  if  yon  wanted 
it,  so  that  you  would  be  protected  in  case  the  property  comes  to  a 
sale,  which  now  seems  to  be  the  fact.  I  told  you  that  I  would  divide 
the  property  with  you  if  I  had  to  buy  the  property  in,  so  I  will  ask 
Mr.  Marx  [his  counsel,  who  was  present]  to  draw  up  the  agreement." 
Marx  thereupon  wrote  on  the  letter-head  of  plaintiff's  brother  a 
paper  purporting  to  be  an  agreement  which  is  known  as  Exhibit  4. 
After  writing  it  Marx  passed  it  to  plaintiff  and  asked  her  to  read 
it  and  she  handed  it  to  her  brother,  saying :  ^  You  ought  to  know  if 
it  is  all  right ;  you  read  it  and  I  depend  upon  you."  PlaintiflPs 
brother,  after  looking  at  the  paper,  laid  it  down  upon  the  counter 
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and  Donovan  signed  it  and  plaintiff^s  brother  signed  as  a  witness. 
It  is  as  follows  : 

"  It  is  hereby  agreed  that  I  am  to  bid  on  the  premises  Nos.  109 
and  111  W.  103rd  St.,  N.  Y.  City,  if  sold  at  auction  under  fore- 
closure of  the  Donovan  mtge  up  to  the  amount  covering  the  1st 
mtges  of  $16,000  and  $15,000  and  the  2nd  mtge  of  $2,000.00  on 
111  W.  103rd  St.  and  the  blanket  mtge  of  $2,000.00  held  by  C.  J. 
Donovan,  together  with  interest  on  all  such  mtges  and  the  taxes, 
and  costs  of  foreclosure  of  the  Donovan  mtge,  and  if  I  bid  in  the 
same  upon  the  above  terms  I  agree  to  hold  said  premises  upon  our 
joint  account  and  agree  to  divide  any  amount  derived  from  the 
sale  of  said  premises  over  and  above  the  amount  so  paid  out,  but  it 
is  understood  tliat  upon  the  sale  of  such  premises,  if  purchased  by 
me,  said  C.  J.  Donovan,  I  shall  first  be  allowed  to  pay  myself  all 
Bums  paid  by  me  and  for  the  mortgage  I  hold  on  said  premises  and 
the  interest  on  the  same  and  the  costs  of  foreclosure. 
"Dated  N.  Y.  May  27th,  1897. 

"CORNELIUS  J.  DONOVAN  [seal] 

"ARTHUR  E.  HEMMEL." 
**  Witness : 

As  appears,  it  is  not  addressed  to  any  one,  and  plaintiff  did  not 
sign  it. 

Plaintiff's  brother  further  testified  that  Donovan  stopped  at  his 
fitore  on  the  morning  of,  but  before,  the  sale,  and  that  they  had  a 
conversation.  Counsel  for  plaintiff  then  asked  if  the  conversation 
was  about  the  sale.  This  question  was  excluded  upon  objection 
that  it  was  incompetent,  irrelevant  and  immaterial.  Plaintiff's 
brother  also  testified  that  in  the  afternoon  of  the  day  of  the  sale 
Donovan  stepped  in  and  baid :  "  Well,  I  got  that  property.  I  hope 
we  make  lots  of  money  out  of  it."  Counsel  for  plaintiff  then  asked 
plaintiff's  brother :  "  Was  there  at  any  time,  either  before  or  after 
the  27th  of  May,  1897,  anything  said  by  Mr.  Donovan  to  your 
sister  or  to  you  about  her  attending  at  the  sale  of  this  property  in 
that  Donovan  foreclosure  ? "  Counsel  for  the  defendant  objected  as 
incompetent,  irrelevant  and  immaterial,  whereupon  counsel  for 
plaintiff  added  to  his  question  "  Either  from  his  sister  to  Donovan 
or  from  the  witness  to  Donovan,  about  their  staying  away  from  the 
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sale."  Connfiel  for  defendant  further  objected  on  the  groands  that 
it  was  not  pleaded,  that  it  tended  to  vary  the  written  contract  and 
that  it  was  "  objectionable  under  section  829  of  the  Code."  The 
record  does  not  show  that  the  court  ruled  on  these  objections  and 
probably  they  were  deemed  well  founded  upon  the  ground  that 
the  evidence  was  inadmissible  under  the  allegations  of  the  com- 
plaint. The  .witness  was  not  disqualified  by  the  provisions  of  sec- 
tion 829  of  the  Code  of  Civil  Procedure  and  I  think  tliat  the  evi- 
dence was  admissible,  but  as  no  exception  was  taken  a  reversal 
should  not  be  predicated  upon  that  ground. 

It  is  alleged  in  the  complaint,  in  substance,  that  plaintiff  subro- 
gated the  lien  of  her  mortgage  to  that  of  Donovan  in  reliance  upon 
the  agreement,  which  evidently  was  subsequently  reduced  to 
writing.  The  agreement  referred  to  is  Exhibit  4,  but  it  is  not  set 
forth  in  the  complaint  or  annexed  thereto.  The  defendant  alleges 
that  it  was  between  Donovan  and  herself. 

Counsel  for  defendant  contends  that  the  action  is  based  upon  tlie 
agreement,  Exhibit  4,  and  that  it  is  void  as  being  within  the  Statute 
of  Frauds,  in  that  it  requires  parol  evidence  to  show  with  whom 
Donovan  intended  to  make  it.     If  it  is  to  be  construed  as  an  agree- 
ment to  convey  an  interest  in  real  estate,  that  contention  is  doubt- 
less sound.     {Mentz  v.  Newwitter^  122  N.   T.   491 ;  Grafton  v, 
CummingSy  99  U.  S.  100 ;  Carrick  v.  Mincke^  60  Mo.  App.  140 ; 
Marston  v.  French^  17  N.    Y,  Supp.  509;  Williams  v.  Jordan^ 
L.  R.  6  Ch.  Div.  517.)     The  agreement,  however,  is  not  for  the 
purchase  of  an  interest  in  real  estate.     It  does  not  contemplate  that 
plaintiff  is  to  receive  a  conveyance.     The  legal  title  was  to  remain 
in  Donovan  and  he  was  to  convey  to  some  third  party  purchaser 
and  deduct  the  charges  and  pay  off  the  heirs  and  divide  the  surplus 
with  plaintiff.     It  is  well  settled  that  a  parol  agreement  to  form  a 
partnership  or  for  a  joint  venture  with  respect  to  personal  property 
or  a  specific  parcel  or  parcels  of  land,  title  to  be  taken  in  one  of  the 
parties  to  be  held  on  their  joint  account,  and  sold  and  the  profits 
divided,  is  not  an  agreement  for  the  sale  of  property  or  for  the 
conveyance  of  an  interest  in  land  within  the  Statute  of  Frauds, 
and  need  not  be  in  writing,  although  if  not   in  writing  it  may 
be  terminable   at   will  as  constituting   an    agreement   not   to   be 
executed  within  one  year.     {Chester  v.  Dicker son^  54  N.  Y.  1  ; 
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BisseU  V.  Harrington^  18  Hun,  81 ;  King  v.  Barnes^  109  K  T. 
267;  Sarhger  v.  French^  157  id.  213;  HoUister  v.  Siinonson^ 
18  App.  Div.  73 ;  Wahl  v.  Barrhum,  116  N.  Y.  87 ;  Coleman  v. 
-£yr6,  45  id.  38 ;  BaiUy  v.  Weed^  36  App.  Div.  611 ;  TrwpJiar 
gen  v.  5i^r^,  67  N.  Y.  30.)  Upon  this  theory  it  was  perfectly  com- 
petent for  the  plaintiff  to  show  by  parol  as  she  did,  that  the  agree- 
ment, Exhibit  4,  was  made  with  her  and  tiiat  it  was  delivered  to  her 
by  Donovan  prior  to  the  sale  of  the  premises  under  the  judgment 
of  foreclosure.  The  question  of  consideration  is  not  free  from 
doubt.  If  plaintiff  agreed,  either  in  writing  or  by  parol,  to  subor- 
dinate her  mortgage  to  that  of  Donovan  or  to  refrain  from  bidding 
on  the  foreclosure  sale  in  consideration  that  he  should  take  title  as 
alleged,  unquestionably  that  would  be  a  good  consideration.  The 
difficulty  arises  over  the  fact  that  the  only  consideration  expressly 
pleaded  is  that  plaintiff  subrogated  the  lien  of  her  mortgage  to  that 
of  Donovan  on  the  faith  of  his  agreement  to  purchase  the  property 
for  their  joint  account  at  the  foreclosure  sale.  That  would  have 
been  a  sufficient  consideration,  but  there  is  no  evidence  tending  to 
establish  it.  We  are  of  opinion,  however,  that  it  may  reasonably 
be  inferred  from  the  agreement,  as  alleged,  that  plaintiff  was  to 
refrain  from  bidding  at  the  sale.  It  appears  that  she  did  refrain 
from  bidding  and,  according  to  the  evidence,  the  agreement,  Exhibit 
4,  was  given  to  protect  her  interest  under  her  mortgage  on  account  of 
the  foreclosure  of  the  Donovan  mortgage.  It  would  seem,  therefore, 
that  the  nature  of  the  agreement,  made  in  writing,  by  Donovan  and 
accepted  by  the  plaintiff,  was  such  that  plaintiff  could  not  consist- 
ently therewith  bid  at  the  foreclosure  and  was  left  to  rely  upon  the 
agreement  for  the  protection  of  her  interest  in  the  property.  We 
are,  therefore,  of  the  opinion,  that  this  presumptively  afforded  a 
sufficient  consideration. 

It  follows  that  the  judgment  and  order  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 

Ingbahaic,  McLaughlin,  Houghton  and  Soorr,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  costs  to  appellant  to 
abide  event. 
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In  the  Matter  of  the  Application  of  Thomas  H.  Murphy,  Respond- 
ent, to  Review  the  Decision  of  the  Board  op  Elections  of  the 
City  of  New  York,  in  the  Matter  of  the  Application  of  J. 
Carroll  Edwards  to  Correct  the  Statement  Filed  by  the  Chair- 
man of  the  General  Committee  of  the  Democratic-RepabKcaa 
Party  of  the  County  of  New  York,  in  so  Far  as  the  Same  Affects 
the  Thirty-ninth  Aldermanic  District  of  the  City  of  New  York. 

The  Board  of  Elections  of  the  City  of  New  York  and  J. 
Carroll  Edwards,  Appellants. 

First  Department,  May  15,  1908. 

Election  Law — primary  — qualiflcation  of  voters  —  unit  of 
representation. 

A  statement,  filed  pursuant  to  subdivision  4  of  section  4  of  the  Primary  Election 
Law,  providing  that  "where  an  assembly  district  shall  contain  more  than  one 
aldermanic  district  it  shall  elect  delegates  to  each  aldermanic  district  conven- 
tion." which  shows  that  in  one  Assembly  district  consisting  of  three  aldermanic 
districts  the  electors  of  the  entire  Assembly  district  were  to  participate  in  the 
election  of  all  the  delegates  to  the  aldermanic  conventions,  does  not  conform 
to  the  statute. 

It  violates  article  2  of  the  rules  and  regulations  of  the  Democratic  party,  for  the 
county  of  New  York,  providing  that  each  aldermanic  district  shall  be  deemed 
an  Assembly  district  for  the  purpose  of  representation,  and  also  section  53  of 
the  Election  Law,  providing  that  a  voter  at  a  primary  election  must  be  eligible 
to  vote  for  the  officers  to  be  nominated  at  the  general  election. 

The  practice  of  having  all  the  Democratic  electors  in  an  Assembly  district  par- 
ticipate in  the  selection  of  delegates  to  a  district  convention  to  nominate  ofBcers 
to  be  voted  for  in  only  part  of  the  Assembly  district  is  wrong. 

Appeal  by  the  Board  of  Elections  of  the  City  of  New  York  and 
another,  from  an  order  of  the  Supreme  Conrt,  made  at  the  New 
York  Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  7th  day  of  October,  1907,  directing  the 
said  board  of  elections  to  publish  the  call  for  the  Democratic  pri- 
mary election  to  be  held  on  the  24:tli  day  of  September,  1907,  as 
required  by  the  Primary  Election  Law,  and  in  accordance  with  the 
statement  certified  and  delivered  to  said  board  by  the  chairman  of 
the  general  committee  of  the  Democratic  organization  of  New  York 
county.    (See  Matter  of  Sheridan^  57  Misc.  Rep.  42.) 
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Terence  Farley^  for  the  appellant  Board  of  Elections. 

JFrcmcis  j.  Kuerzi^  for  the  appellant  Edwards, 

Hobert  L,  I/uce^  for  the  respondent. 

Latjghun,  J. : 

On  the  3d  day  of  September,  1907,  the  chairman  of  the  general 
committee  of  the  Democratic  party  organization  for  the  connty  of 
New  York  delivered  to  the  board  of  elections  of  the  city  of  New 
York,  pursuant  to  the  requirements  of  subdivision  4  of  section  4  of 
the  Primary  Election  Law  (Laws  of  1898,  chap.  179,  as  amd.  by 
Laws  of  1899,  chap.  473*),  a  statement  of  the  committees,  conven- 
tions and  offices  for  which  delegates  to  conventions  and  members  of 
committees  were  to  be  elected  at  the  primary  election  to  be  held  on 
the  24th  day  of  September,  1907.  This  statement  shows,  among 
other  things,  that  under  the  rules  and  regulations  adopted  by  the 
oi^nization  filing  the  statement  for  conducting  the  primary  elec- 
tion, the  unit  of  representation  to  be  observed  in  the  election  of  mem- 
bers of  the  county  general  committee  and  delegates  to  the  several 
nominating  conventions,  should  be  the  Assembly  district  "except 
that,  if  an  assembly  district  shall  contain  a  part  of  a  municipal  court 
district  or  districts,  it  shall  elect  delegates  to  the  municipal  court  con- 
vention or  conventions,  and,  e^^cept  tliat  where  an  assembly  district 
shall  contain  more  than  one  aldermanic  district,  it  shall  elect  dele- 
gates to  each  aldermanic  district  convention  as  herein  specified."  It 
appears  that  the  thirty-ninth,  fortieth  and  forty-first  aldermanic  dis- 
tricts are  wholly  embraced  in  the  thirty-fifth  Assembly  district.  The 
statement  so  filed,  under  the  heading  "  Aldermanic  District  Con- 
ventions.—  The  number  of  delegates  to  be  elected  in  each  Assem- 
bly District  to  the  Aldermanic  District  Conventions  shall  be  as 
follows : "  shows  that  in  the  thirty-fifth  Assembly  district  twenty- 
three  delegates  were  to  be  elected  for  the  thirty-ninth  aldermanic 
district  convention;  twenty-eight  delegates  for  the  fortieth  aldermanic 
district  convention,  and  twelve  delegates  for  the  forty-first  alder- 
manic district  convention  ;  and  that  the  Democratic  electors  of  the 

*  All  of  the  sections  of  this  statute  cited  in  the  opinion  were  amended  hj  the 
actof  1999.— fRKP, 
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entire  Assembly  district  were  to  participate  m  the  election  of  all  of 
these  delegates.  On  the  6th  day  of  September,  1907,  the  chairman  of 
the  board  of  elections  addressed  a  letter  to  the  ehainnan  of  the  general 
committee  of  the  Democratic  organization  asserting  the  claim  that  the 
statement  filed  was  incorrect,  among  other  things,  in  that  it  appeared 
that  some  of  the  aldermanic  conventions  are  made  up  of  delegates 
from  parts  of  Assembly  districts,  but  that  the  statement  does  not 
specify  the  election  districts  in  each  Assembly  district  which  are  to 
be  represented  in  the  respective  aldermanic  conventions.  The  com- 
mittee failed  to  file  a  corrected  statement.  On  or  about  the  9tb 
day  of  September,  1907,  the  appellant  Edwards  filed  with  the  board 
of  elections  objections  in  writing  to  said  statement,  duly  verified. 
The  objections  showed  that  he  was  a  duly  qualified  elector  and  duly 
enrolled  as  a  Democrat  in  the  first  election  district  of  the  thirty- 
fifth  Assembly  district ;  that  the  Assembly  district  embraced  said 
three  aldermanic  districts  and  that  he  resided  in  the  thirty-ninth 
aldermanic  district,  which  consisted  of  the  first,  second,  twelfth, 
thirteenth,  fourteenth,  fifteenth,  eighteenth,  nineteenth,  twenty- 
first  and  twenty-second  election  districts  of  said  Assembly  district ; 
that  in  the  statement  filed  the  thirty-fifth  Assembly  district  is  made 
the  unit  of  representation  for  the  purpose  of  electing  delegates  to 
the  aldermanic  conventions,  and  tliat  the  statement  contemplates 
and  provides  that  all  of  tlie  Democratic  electors  in  the  entire 
Assembly  district  8l)all  participate  in  the  election  of  the  delegates 
to  each  of  the  three  aldermanic  district  conventions,  thereby  ena- 
bling the  Democratic  electors  in  two  of  the  aldermanic  districts  to 
control  the  election  of  delegates  to  nominate  an  alderman  for  the 
other  aldermanic  districts ;  that  the  statement  does  not  conform  to 
the  statute  in  that  each  aldermanic  district  is  a  unit  of  representa- 
tion and  a  political  subdiviwon  ef  the  State  from  which  delates 
to  the  aldermanic  convention  should  be  chosen,  and  in  that  enrolled 
Democrats  of  the  fortieth  and  forty-first  aldermanic  districts  who 
constitute  a  majority  of  the  enrolled  Democrats  of  the  thirty-fifth 
Assembly  district  have  under  and  through  it  the  nomination  and 
election  of  delegates  to  the  aldermanic  convention  in  tlie  thirty - 
ninth  aldermanic  district  and  the  control  of  the  nomination  for  the 
alderman  to  be  elected  therein,  although  under  the  law  they  will 
not  be  permitted  to  vote  for  such  nominee  at  the  general  election. 
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Notice  of  a  hearing  on  the  objections  was  given  by  the  board  of 
elections  to  the  general  committee  of  the  Democratic  party  for  the 
county  of  New  York  for  the  10th  day  of  September,  1907.  At 
the  hearing  the  objeetor  and  the  general  committee  of  the  Demo- 
cratic party  were  represented  by  connsel.  The  affidavits  of  Thomas 
H.  Murphy  and  others  were  thereafter  tiled  in  behalf  of  tlie  gen- 
eral committee  of  the  Democratic  party,  showing,  among  other 
things,  that  since  1901  when  by  statute  *  the  nnmber  of  aldermanic 
districts  was  changed  so  tliat  two  or  more  districts  or  parts  of  dis- 
tricts fell  within  an  Assembly  district,  it  has  been  the  universal 
custom  for  the  electors  of  the  entire  Assembly  district  to  vote 
a  single  blanket  ballot  containing  the  names  of  delegates  to 
the  several  aldermanic  district  conventions,  tlie  whole  or  part  of 
which  aldermanic  district  was  within  the  boundaries  of  the  Assembly 
district,  without  their  right  to  do  so  being  questioned,  and  that  this 
has  been  tlie  practice  of  Democratic  electors  for  more  than  twenty 
years.  The  objections  were  thereafter  sustained  and  the  chairman 
of  the  committee  which  filed  the  statement  was  dnly  notified  of 
such  rejection  and  requested  to  certify  and  file  with  the  board  a 
corrected  statement  Thereupon  the  general  committee  of  the 
Democratic  party  applied  to  the  Special  Term  and  an  order  was 
granted  revei'sing  the  action  of  the  board  of  elections  and  sustain- 
ing said  objectioiis,  and  direeted  said  board  to  publish  the  call  for 
the  Democratic  primary  election  in  accordance  with  the  statement 
as  filed. 

SabdivisioQ  4  of  seotion  4  of  the  Primary  Election  Law  provides, 
among  other  things,  as  follows :  ^^  At  least  twenty  days  before  each 
ofiicial  primary  day,  the  chairman  of  tine  general  committee  of  each 
party  subject  to  the  jHrovisions  of  this  act,  sliall  certify  and  deliver 
to  the  custodian  of  primary  records  a  statement  of  the  conven- 
tions, committees  and  offices  for  which  delegates,  members  or 
candidates,  as  the  case  may  be,  are  to  be  elected  thereat,  and  the 
number  of  del^ates  to  conventions  and  members  of  committees  to 
be  elected  in  each  unit  of  representation  *  *  *."  The  section 
requires  the  custodian  of  primary  records  to  give  official  notice  of 

*See  Greater  New  York  charter  (Laws  of  1901,  chap.  466)»  §  19,  as  amd.  by 
Laws  of  1907,  chap.  768.—  [Rbp. 
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e  primary  election,  specifying  location  of  each  polling  place, 
id,  among  other  things,  the  conventions  to  which  they  are  to 
ect  delegates.  If  the  board  of  elections  accepted  said  statement 
ey  would  have  been  required  to  give  notice  that  in  every  elec- 
3n  district  in  the  Assembly  district  delegates  to  all  the  alder- 
anic  district  conventions  were  to  be  voted  for  by  the  Democratic 
ectors. 
Section  53  of  the  Election  Law  defines  the  qualifications  of  voters 

primary  elections  as  follows  :  "  No  person  shall  be  entitled  to 
)te  at  any  primary  unless  he  may  be  qualified  to  vote  for  the 
ficers  to  be  nominated  thereat  on  the  day  of  election.  They  shall 
)ssess  such  other  qualifications  as  shall  be  authorized  by  the  regu- 
tions  and  usages  of  the  political  party  or  independent  body  holding 
le  same." 

The  Election  Law  was  enacted  in  1896  (Laws  of  1896,  chap.  909) 
id  the  Primary  Election  Law  was  not  enacted  until  two  years 
ter ;  but  if  the  Legislature  in  enacting  the  Primary  Election  Law 
tended  that  it  should  be  complete  in  itself,  it  is  reasonable  to  pre- 
ime  that  it  would  have  repealed  section  63  of  the  Election  Law 
jreinbeforo  quoted,  or  would  have  in  express  terms  re-enacted  a 
rovision  defining  the  qualifications  of  voters  at  primary  elections, 
lasmuch  as  it  did  neither  it  must  be  assumed  that  it  was  intended 
►  let  section  53  of  the  Election  Law  remain  in  force. 

Subdivision  3  of  section  4  of  the  Primary  Election  Law  pro- 
ides,  among  other  things,  for  the  division,  thirty  days  before  a 
rimary  election,  of  every  ward  or  Assembly  district  in  the  city 
into  primary  districts,  each  of  which  shall  consist  of  two  contigu- 
iis  election  districts,  except  that  in  case  there  is  an  odd  number  of 
ection  districts  in  such  ward.  Assembly  district  or  village,  the  high- 
it  numbered  election  district  shall  be  a  primary  district  by  itself." 
his  provision  is  not  controlling  on  the  question  now  presented  for 
Bcision  and  has  no  natural  bearing  thereon.  If  delegates  to  a  ward 
>nvention  are  to  be  elected  I  do  not  understand  that  it  is  necessary 
)  join  an  odd  district  of  such  ward  to  another  election  district  in 
le  Assembly  district  to  constitute  a  primary  district  (Primary  Elec- 
on  Law,  §  4,  subd.  3),  and  even  if  any  are  required  to  be  so  joined 
le  ballots  of  the  respective  election  districts  are  expressly  required 
y  law  to  be  placed  in  separate  boxes  (Id.  §§  6,  7),  even  if  they 
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would  not  in  all  cases  be  distinguishable  by  having  the  election  dis- 
tricts printed  thereon.     (Id.  §  7,  eubd.  1.) 

The  statement  filed  by  the  Democratic  organization  is  in  conflict 
with  article  2  of  the  rnles  and  regulations  of  that  organization 
relating  to  ''Representation"  filed  witli  the  board  of  elections, 
which  provides  as  follows:  "The  unit  of  representation  to  be 
observed  in  the  election  of  delegates  to  the  County  General  Com- 
mittoe  and  to  the  several  nominating  conventions  shall  be  the 
Assembly  District  and  the  Annexed  District. 

"  Where  a  portion  of  an  Assembly  District  is  within  the  political 
division  for  which  the  committee  or  convention  is  elected,  such  por- 
tion shall  be  deemed  to  be  an  Assembly  District  for  the  purpose  of 
representation,  and  the  rules  and  regulations  applying  to  an  Assem- 
bly District,  shall  in  all  things  apply  to  such  portion  of  an  Assembly 
District." 

Subdivision  2  of  section  9  of  the  Primary  Election  Law  provides 
as  follows  :  "  The  rules  and  regulations  of  parties  and  of  the  con- 
ventions and  committees  thereof  shall  not  be  contrary  to  or  incon- 
sistent with  the  provisions  of  this  act  or  of  any  other  law,  and  shall 
not  be  amended  except  upon  reasonable  notice."  It  does  not  appear 
that  the  rnles  as  filed  have  been  amended. 

Section  10  of  the  Primary  Election  Law  provides  that  "  The  dele- 
gates to  every  party  convention  in  and  for  any  political  subdivision, 
chosen  in  any  city  or  village  to  which  this  act  is  applicable,  shall  be 
apportioned  among  the  units  of  representation  in  such  city  or  village 
as  nearly  as  possible  upon  the  basis  of  the  number  of  votes  cast  therein 
for  the  party  candidate  for  Governor  at  the  last  preceding  general 
election,  except  that  in  any  county  which  is  not  wholly  included 
within  the  boundaries  of  a  city  of  the  first  class,  the  general  com- 
mittee of  the  party  may,  by  its  rules  and  regulations,  continue  any 
existing  system  of  representation  in  conventions."  .  • 

The  practice  of  the  Democratic  party  which,  it  is  claimed,  has 
existed  for  more  than  100  years,  of  having  aW  the  Democratic  elect- 
ors in  an  Assembly  district  participate  in  the  selection  of  delegates 
to  a  district  convention  to  nominate  officers  to  bo  voted  for  the  ensu- 
ing election  in  only  part  of  the  AjssemLly  district,  is  manifestly 
wrong.  It  is  unnecessary  to  consider  the  statutory  law  as  it  existed 
prior  to  the  adoption  of  section  53  of  the  Election  Law  herein 
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quoted.  The  Legislatnre  has  prescribed  as  a  test  of  the  qualifica- 
tions of  a  voter  at  a  primary  election  that  lie  shall  be  eligible  to  vote 
for  the  officers  to  be  nominated  at  the  convention  to  which  dele- 
gates are  to  be  elected.  It  is  quite  clear  that  this  limits  the  right 
of  electors  to  participate  in  the  election  of  delegates  to  conventions 
representing  tlie  election  districts  in  wliicb  they  are  qualified  votere. 
The  construction  for  which  the  learned  counsel  for  the  respondent 
contends,  would,  as  stated  in  the  objections  filed  with  the  board  of 
elections,  permit  electors  of  the  Assembly  district  not  residing  in  the 
aldermanic  district  to  control  the  nomination  for  the  oflice  of  alder- 
man, although  they  could  not  vote  for  the  nominee  on  election  day. 
Such  a  construction  is  opposed  to  the  principles  of  our  government 
and  is  contrary  to  the  letter  and  spirit  of  the  statute.  It  would 
seem  that  article  2  of  the  rules  and  regulations  of  the  Democratic 
party  for  the  county  of  Xew  York,  tiled  with  the  bos^rd  of  elec- 
tions, whicli  does  not  appear  to  have  been  amended  in  accordance 
witii  subdivision  2  of  section  9  of  the  Primary  Election  Law  herein 
quoted,  conforms  to  tlie  statute  but  that  the  statement  filed  for  the 
primary  election  in  1907  does  not.  Article  2  of  the  rules  and  regnla- 
tions  of  the  Democratic  party,  as  applied  to  the  facts  presented  by  the 
record,  shows  that  each  ahlermanic district  in  the  thirty-fifth  Assem- 
bly district  should  l)e  deemed  an  AssemUy  district  for  the  purpose  of 
ropreaentation,  but  tlie  statement  filed  does  not  conform  to  this 
rale.  The  statement  is  erroneous  in  that  it  should  have  provided 
that  tlie  unit  of  repreeentation  for  the  aldermanic  conventions 
ahouM  be  the  aldermanic  districts  and  that  the  Democratic  electors 
in  tlie  respective  aldermanic  districts,  the  election  districts  comprising 
whidi  should  have  been  set  forth,  should  elect  the  del^ates  to  the 
respective  aldennanio  conventions.  The  notice  for  the  election  of 
dele^tes  would  then,  in  conformity  therewith,  call  upon  the  elect- 
ors of  tha  rc«}>ootive  aldennanic  districts  to  elect  delegates  to  the 
rwij^ective  aldonnanic  ci>nventions.  Tliis  constmction  of  the  law 
in  nowi«  iutorforos  with  the  management  and  control  of  tlie 
political  affairs  of  the  party,  but  secures  to  the  electors  thereof  tlie 
riglits  confernxl  by  tlie  statute, 

Althoujrh  the  primary  olcotion  for  which  this  statement  was  filed 
has  Kvn  hold,  no  ohitx^tiou  in  that  regard  is  presented,  but  on  tlie 
M>ntniry  we  are  asked  to  decide  tlie  question  as  one  of  public 
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importance  likely  to  frequently  arise,  and  we  do  so  for  tlie  guidance 
of  the  party  and  the  board  of  elections  in  the  future. 

It  follows  that  the  order  should  be  reversed  and  motion  denied, 
but  inasmuch  as  costs  are  not  demanded,  without  costs. 

Ingraham,  Clarke,  IIocghton  and  Scorr,  JJ.,  concurred. 

Order  reversed  and  motion  denied,  without  costs. 


The  People  of  tue  Static  of  Xkw  York,  Phiintiff,  v.  Cordelia 
Flah kktv,  Defendant. 

Fiist  Depjirlmc'ut,  May  15,  1908. 
Crime  —  appeal  —  suspension  of  sentence. 

No  appeal  lies  to  tlic  Supreme  Court  from  a  conviction  in  tlio  Court  of  Special 
Sessions  of  tlu^  city  of  New  York  on  wliich  sentence  is  suspended. 

Section  750  of  the  Code  of  Criminal  Proce.lure,  as  amended,  applies  only  to 
appeals  autliorized  to  be  taken  to  the  County  Court  and  to  tlic  Court  of 
Genei-al  Sessions. 

Motion  by  tlie  i)laintifl,  The  People  of  the  State  of  New  York, 
to  dismiss  an  appeal  by  the  defendant  from  a  judgment  of  the 
Court  of  Special  Sessions  of  the  city  of  New  York,  borough  of 
Manhattan,  adjudging  the  defendant  guilty  of  a  misdemeanor  for 
having  obtained  lodging,  food  and  acconunodation  at  a  boarding 
house  other  than  an  emigrant  lodging  house,  without  paying  there- 
for, with  intent  to  defraud  the  proprietor  thereof,  and  for  liaving 
surreptitiously  removed  her  baggage  from  the  boarding  house  after 
obtaining  credit  thereat,  without  paying  her  bill,  in  violation  of  the 
provisions  of  section  382  of  the  Penal  Code,  and  suspending 
sentence. 

Hohert  O.  Taylor  and  Robert  S.  Johnstone^  for  the  plaintiff. 

William  Tazemell  Fox^  for  the  defendant. 

Lauohijn,  J. : 

The  motion  is  made  upon  the  ground  that  the  determination  of 
the  court  convicting  the  defendant  and  suspendhig  sentence  without 
Arp.  J>iv.— Vol.  CXXVI.         5 
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judgment  is  not  appealable.  In  People  v.  Markham  (114  Apj>. 
Div.  887)  the  court  held,  in  July,  1906,  that  no  appeal  lies  from  a 
conviction  on  which  sentence  is  suspended,  because  the  right  of 
appeal  is  statutory,  and  that  appeals  from  the  Court  of  Special  Ses- 
sions in  Greater  New  York  were  only  authorized  by  section  1414 
of  the  Greater  JN"ew  York  charter  in  cases  where  an  appeal  lies 
from  a  judgment  in  an  action  prosecuted  by  indictment,  which  wag 
regulated  by  section  517  of  the  Code  of  Criminal  Procedure,  which 
limited  the  appeal  to  an  appeal  from  a  judgment  of  conmction 
after  indiotfnent.  At  that  time  section  750  of  the  Code  of  Crimi- 
nal* Procedure,  which  was  quoted  in  the  opinion  of  tliis  court  as  if 
applicable  to  appeals  from  the  Courts  of  Special  Sessions  in  Greater 
New  York,  provided  as  follows :  "  An  appeal  may  be  allowed  for 
an  erroneous  decision  or  determination  of  law  or  fact  upon  the 
triaL"  *  The  Legislature,  at  its  next  session  after  that  decision  was 
aunouncedi  amended  said  section  750  of  the  Code  of  Criminal  Pro- 
cedure by  chapter  685  of  the  Laws  of  1907,  by  adding  thereto  the 
following  clause,  to  wit :  ^^  and  for  the  purposes  of  an  appeal  in  all 
oases  now  pending  or  hereafter  brought,  a  conviction  for  a  criminal 
offense  shall  be  deemed  a  final  judgment,  altliongh  sentence  shall 
have  been  suspended  by  the  court  in  which  the  trial  was  had,  or 
otherwise  suspended  or  staved." 

It  is  now  urged  in  behalf  of  the  motion  that  this  amendment 
only  applies  to  appeals  from  Courts  of  Special  Sessions  and  other 
inferior  courts  of  criminal  jurisdiction  authorised  to  be  taken  to  the 
County  Couriy  and  does  not  apply  to  appeals  from  Courte  of 
Sj^eciiU  &MsioH^  in  Greater  New  York,  which  may  only  be  taken 
to  the  Supreme  Court,  (Greater  N.  Y.  Charter  [Laws  of  1901, 
chap.  466],  §  1414;  Code  Crinu  Proc.  §  517,) 

It  is  quite  probable  that  the  author  of  the  amendment  to  section 
T50  of  the  Code  of  Criminal  Procedure,  herein  quoted,  intended  to 
change  the  rule  as  stated  in  P^t^j^^  v.  Jfariharn  {s^jpra},  when  a 
defendant  convicted  of  a  crime  is  deprived  of  the  right  to  review 
the  conviction  because  the  c*.nirt,  perhaps  of  its  own  motion  or  on 
the  recommendation  of  the  prosecuting  officer  and  without  the  con- 
sent of  the  defendant,  saw  tic  to  suspend  sentence,  instead  of  pro- 
noQQcin^  judgment  ou  tl:e  oouvio:ion :  and  it  may  well  be  that  he  fell 
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into  error  in  deeming  that  this  would  be  effected  by  the  amendment 
to  said  section  750  owing  to  the  inadvertent  reference  to  that  section 
in  the  opinion  of  this  court  in  the  Markham  case  as  if  applicable 
to  such  appeals.  It  is  to  be  borne  in  mind,  however,  that  by  no 
reasonable  construction  could  the  amendment  be  made  applicable 
to  that  large  class  of  convictions  on  indictments  where  sentences  are 
suspended,  which  are  clearly  left,  as  before  the  amendment,  without 
the  right  to  the  defendant  of  an  appeal.  The  amendment,  there- 
fore, in  no  view  shows  a  legislative  intent  to  change  the  rule  in  all 
caseSj  and  it  must  be  construed  as  applicable  only  to  those  appeals 
authorized  by  title  3  of  part  5  of  the  Code  of  Criminal  Procedure, 
in  which  section  750  of  the  Code  of  Criminal  Procedure  is  found 
and  to  which  it  related  before  the  amendment.  That  title  still 
relates,  as  is  shown  by  section  751,  to  some  appeals  from  convictions 
in  inferior  courts  in  the  county  of  New  York.  It  is  clear,  however, 
that  it  only  relates  to  such  appeals  as  arc  authorized  to  be  taken  to 
the  County  Court  Of  course,  there  is  no  County  Court  in  the 
county  of  New  York ;  but  there  is  a  Court  of  General  Sessions,  and 
by  virtue  of  the  provisions  of  section  961  of  the  Code  of  Criminal 
Procedure,  that  is  deemed  the  County  Court  for  the  purposes  of  the 
provisions  of  that  Code.  Section  1404  of  the  Greater  New  York 
charter  preserves  and  continues  the  right  of  appeal  from  judgments 
and  other  determinations  of  city  magistrates  to  the  Court  of  Gen- 
eral Sessions  of  the  Peace.  It  is  thus  evident  that  said  title  3  of 
part  5  of  the  Code  of  Criminal  Procedure  applies  to  and  regu- 
lates appeals  to  the  Court  of  General  Sessions  from  determinations 
made  by  the  city  magistrates.  It  appears,  however,  that  section 
1414  of  the  Greater  New  York  charter  authorizes  appeals  from  the 
courts  of  Special  Sessions  to  the  Supreme  Court  only  in  the  same 
manner  that  appeals  to  this  court  are  taken  and  heard  from  judg- 
ments on  conviction  after  indictment,  which  are  regulated  by  sec- 
tion 617  of  the  Code  of  Criminal  Procedure.  There  is  no  apparent 
reason  why  there  should  be  a  right  of  appeal  to  this  court  from  a 
suspension  of  sentence  in  the  Court  of  Special  Sessions,  and  no  such 
right  where  sentence  is  suspended  in  the  Court  of  General  Sessions, 
which,  as  already  observed,  can  on  no  theory  be  covered  l)y  the 
amendment  under  consideration.  The  conclusion  is,  therefore, 
inevitable  that  the  amendment  confers  no  right  of  appeal  from  a 
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suspended  sentence  in  the  Court  of  Special  Sessions,  and  tlie  scope 
of  the  amendment  must  be  confined  to  appeals  authorized  to  be 
taken  to  the  County  Court  and  to  the  Court  of  Genei-al  Sessions. 
It  follows  that  the  motion  to  dismiss  tlie  appeal  should  be  granted. 

Patterson,   P.   J.,   Ingraham,   Clarke    and    Houghton,   JJ., 
concurred. 

Motion  granted.     Settle  order  on  notice. 


Terrenob    J.    McManus,    Respondent,    v.    American     Woolkn 
Company  of  New  York,  Appellant. 

First  Department,  May  15,  1908. 

Ck>ntract  —  damages  —  market  price  —  specific  sales. 

Where  In  an  action  to  recover  damages  for  breach  of  contract  to  deliver  goods 
it  appears  that  the  goods  have  a  market  price,  it  is  error  to  receive  evidence  of 
specific  sales  made  by  plaintiff  in  reliance  on  the  contract  and  of  damage 
sustained  by  loss  of  profits. 

It  is  also  error  to  permit  the  jury  to  consider  evidence  of  specific  sales  made  in 
January  and  February  as  bearing  on  the  market  price  from  April  to  October. 

Appeal  by  the  defendant,  the  American  Woolen  Company  of 
New  York,  from  a  judgment  of  the  Supreme  Court  in  part  in  favor 
of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  14th  day  of  June,  1906,  upon  the  verdict  of  a 
jury  rendered  by  direction  of  the  court  after  a  trial  at  the  New 
York  Trial  Term,  in  so  far  as  said  judgment  is  in  favor  of  the  plain- 
tiff, and  also  from  an  order  entered  in  said  clerk's  office  on  the  29th 
day  of  May,  1906,  denying  the  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 

Haljph  Wo7f  [Daniel  P.  Hays  and  Edwin  D.  Hays  with  him 
on  the  brief  J,  for  the  appellant. 

Frederick  Wiener^  for  the  respondent. 

Laughlik,  J. : 

This  is  an  action  by  a  vendee  of  merchandise  to  recover  damages 
of  his  vendor  for  its  failure  to  deliver  woolen  goods  known  as 
"  tans  "  and  "  castors  "  in  accordance  with  the  terms  of  two  orders 
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ia  writing,  constituting  the  contract.  Both  orders  were  given  on 
the  same  day.  One  of  the  orders  was  for  392  pieces  of  "  castors  " 
at  $1.35  per  yard  and  the  other  order  was  for  146  pieces  of  "  tans  " 
at  $1.55  per  yard,  sample  pieces  to  be  delivered  in  January,  Feb- 
ruary and  March,  and  the  balance  between  the  first  day  of  April 
and  the  first  of  October.  The  defendant  shipped  and  delivered  62 
pieces  of  "  castors  "  and  3  pieces  of  "  tans,"  but  failed  to  ship  or  deliver 
the  balance.  The  contract  provided  that  the  pieces  were  to  average 
40  yards,  but  those  delivered  averaged  about  50  yards.  The  plaintiff 
gave  evidence  tending  to  show  that  from  April  to  October  the  market 
price  of  both  classes  of  goods  steadily  advanced,  the  market  price 
of  "  castors  "  obtaining  a  maximum  of  from  $2.10  to  $2.25  peryard, 
and  $2.35  per  yard  for  "  tans,"  and  that  the  average  lowest  market 
price  for  "castors"  at  any  time  during  this  period  was  about  $1.62^ 
to  $1.70  per  yard,  and  the  lowest  market  price  for  "  tans  "  during 
the  same  period  was  $1.60  per  yard,  and  that  upon  the  basis  of  the 
lowest  market  price  he  sustained  a  loss  of  $5,739,  being  the  difference 
bet^veen  that  and  the  contract  price.  The  plaintiff,  in  addition  to 
showing  that  there  was  a  market  price  for  similar  goods  at  all  times 
during  the  period  for  delivery  specified  in  the  contract,  was  permit- 
ted to  show,  over  the  defendant's  objection  and  exception  duly  taken, 
that  the  evidence  was  immaterial  and  not  the  proper  measure  of 
damages ;  that,  in  reliance  upon  these  contracts,  he  placed  three 
orders  for  the  sale  of  part  of  the  goods,  one  with  Adams  &  Co.  for 
40  piecee  of  " castors "  at  $2.10  per  yard,  and  60  pieces  of  "  tans" 
at  $2.35  per  yard,  deliveries  to  be  made  during  the  months  of 
May,  Jane,  July  and  August,  another  with  Brady  &  Funt  for 
60  pieces  of  "castors"  at  $1.62^  per,  yard  and  50  pieces  of 
•^^tans"  at  $1.90  per  yard,  sample  pieces  to  be  delivered  in  Feb- 
ruary and  March,  and  the  goods  themselves  in  May,  June,  July 
and  August,  and  the  third  with  Edward  Bloch  for  15  pieces  of 
"castors"  at  $1.62^  per  yard,  and  15  pieces  of  "tans"  at  $1.80 
per  yard,  which  were  the  prevailing  market  prices  in  January  and 
February,  and  that  he  was  unable  to  make  any  deliveries  under 
these  orders,  and  sustained  damages  thereby  in  loss  of  profits  over 
and  above  the  lowest  market  price  aggregating  about  $2,200.  The 
.jury  awarded  a  verdict  in  favor  of  the  plaintiff  for  $5,658.62,  with 
interest  from  October  1,  1902,  which  was  computed  by  consent, 
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and  added  without  objection  before  the  jury  were  discharged,  mak- 
ing a  total  recovery  of  $6,875,22,  The  court,  in  submitting  the 
case  to  the  jury,  drew  attention  to  the  fact  that  plaintiff  claimed 
damages  in  the  sum  of  $7,939,  estimating  the  pieces  at  40  yards,  and 
$9,872.50,  estimating  the  pieces  at  50  yards.  These  figures  embraced 
the  profits  on  the  three  sales,  aggregating  $2,200  in  addition  to  the 
difference  between  the  contract  price  and  the  lowest  market  price 
at  which  plaintiff  could  have  gone  into  the  open  market  and  have 
purchased  similar  goods  to  fill  the  orders  placed  with  others.  The 
court,  in  the  main  charge,  said  to  the  jury :  ^^  The  general  rule,  as 
I  have  stated,  is  that  the  party  injured  by  a  breach  of  contract 
is  entitled  to  recover  all  his  damages,  and  that  includes  gains  pre- 
vented as  well  as  losses  sustained,  provided  they  are  certain,  and 
such  as  might  naturally  be  expected  to  follow  the  breach.  It  is 
only  uncertain  and  contingent  profits,  therefore,  which  the  law 
excludes,  not  such  as  are  the  immediate  and  necessary  result  of  the 
breach  of  contract.  They  may  be  fairly  supposed  to  have  entered 
into  the  contemplation  of  the  parties  when  they  made  their  con- 
tract, and  if  capable  of  being  definitely  ascertained  by  reference 
to  established  market  rates,  should  be  awarded  tlie  plaintiff." 
The  court  thereafter,  at  the  request  of  counsel  for  the  defend- 
ant, instructed  the  jury  that  if  they  found  that  the  goods  had  a 
market  price,  the  plaintiff  could  not  recover  both  general  damages, 
being  the  difference  between  the  contract  and  market  price  and 
profits  lost,  or  which  might  have  been  made  by  him,  or  which  were 
actually  made  by  him.  The  court  also  instructed  the  jury,  at  the 
request  of  counsel  for  tlie  defendant,  that,  in  determining  the 
question  of  market  value,  they  should  not  take  into  consideration 
"  prices  at  which  plaintiff  claims  he  may  have  sold  some  of  thes^ 
goods  to  customers."  Counsel  for  the  defendant  also  asked  the  court 
to  instruct  the  jury  that,  in  considering  the  question  of  market 
value,  they  should  not  consider  the  testimony  of  the  plaintiff  in 
regard  to  the  three  sales  hereinbefore  mentioned.  This  request  was 
declined,  and  an  exception  was  duly  taken.  The  court  also  declined 
to  charge  a  specific  request,  made  by  counsel  for  the  defendant,  that 
if  the  goods  had  a  market  value  at  the  time  and  place  of  delivery, 
then  the  only  damages  which  the  plaintiff  may  recover  is  the. 
difference  between  the  contract  price  and  the  market  value  of  the 
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goods  at  the  time  and  place  of  delivery,  and  they  must  eliminate 
in  the  computation  of  damages  any  and  all  testimony  as  to  profits 
which  plaintiff  might  have  made  in  the  event  that  the  goods  sold 
by  defendant  to  him  had  been  dehvered ;  also  in  that  event  they 
mnst  eliminate  and  disregard  the  testimony  as  to  the  resales 
claimed  to  have  been  made  by  the  plaintiff  of  the  goods  purchased 
from  the  defendant,  and  also  in  that  event  tliey  must  disregard  the 
testimony  in  regard  to  the  prices  realized  by  the  plaintiff  on  the 
resale  of  the  goods  actually  sold  and  delivered  by  defendant  to  him ; 
also  in  that  event  they  should  disregard  in  the  computation  of  plain- 
tiff's damages  the  profits  claimed  to  have  been  made  by  liim  on  the 
resales  of  the  goods  actually  sold  and  delivered  by  defendant  to 
him.  It  sufficiently  appears  that  the  goods  actually  delivered  by 
defendant  were  not  considered  in  estimating  the  damages. 

The  defendant  gave  evidence  tending  to  show  that  the  market 
price  of  the  goods  during  the  period  during  which  delivery  was  to 
be  made  was  much  lower  than  that  shown  by  the  evidence  intro- 
duced in  behalf  of  plaintiff.  Upon  the  record  and  charge  it  is 
impossible  to  determine  accurately  the  basis  upon  which  the  jury 
computed  the  plaintiff's  damages.  It  appearing  that  the  goods  had 
a  market  price,  it  was  error  to  receive  evidence  of  the  specific  sales, 
and  it  was  also  error  to  submit  that  evidence  to  the  jury.  More- 
over, it  appears  that  the  time  of  delivery,  pursuant  to  the  three 
orders  placed  by  the  plaintiff,  was  different  from  the  time  of  deliv- 
ery under  the  contracts  between  plaintiff  and  defendant.  Under 
the  contracts  the  defendant  was  at  liberty  to  deliver  the  goods  at 
any  time  between  the  first  day  of  April  and  the  first  day  of  Octo- 
ber. The  court  also  erred  in  permitting  the  jury  to  consider  the 
testimony  of  the  three  specific  sales  made  in  January  and  February 
as  bearing  upon  the  market  price  during  the  period  of  delivery 
specified  in  the  contract,  which  did  not  Commence  until  the  first  day 
of  April  thereafter. 

It  follows  that  the  judgment  and  order  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 

Inqbaham,\McLaughlin,  Clarke  and  Soott,  JJ.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event. 
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[n  the  Matter  of  the  Application  of  William  R.  Montgomery, 
Appellant,  for  an  Order  Directing  the  Stenographer  of  the  Grand 
Jury  Impaneled  in  the  Supreme  Court  for  the  January,  1908, 
Term,  and  the  District  Attorney  of  the  County  of  New  York,  to 
Furnish  to  Him  a  Copy  of  the  Evidence  Taken  Before  the  Said 
Grand  Jury  upon  Which  Certain  Indictments  Found  Against  tlie 
Said  William  R.  Montgomery  Were  Based. 

William  Travers  Jerome,  Respondent. 

First  Department,  May  15,  1908. 
Appeal  —  crixxiinal  action  —  inspection  of  grand  jury  minutes. 

^he  riglit  of  appealin  criminal  cases  is  purely  statutory  and  not  constitutional 

in  order  denying  a  motion,  made  by  a  defendant  under  indictment,  for  a  copy  of 
the  minutes  of  tbe  grand  jury  which  indicted  him  is  not  appealable,  for  the 
motion  is  one  in  a  criminal  action  and  no  right  of  appeal  is  given  by  statute. 

i  seems,  that  the  sole  purpose  for  which  an  inspection  of  the  minutes  of  the  grand 
jury  can  be  granted  is  to  enable  defendant  to  make  a  motion  to  set  aside  the 
indictment  for  reasons  stated  in  section  313  of  the  Code  of  Criminal  Procedure, 
and  where  his  constitutional  rights  have  been  invaded. 

t  seems,  that  such  inspection  can  never  be  had  as  a  matter  of  right  and  does  not 
depend  upon  whetlier  or  not  a  preliminary  examination  has  been  had. 

Appeal  by  the  petitioner,  William  R.  Montgomery,  from  an 
rder  of  the  Supreme  Court,  made  at  the  New  York  Trial  Term 
nd  entered  in  the  oflSco  of  the  clerk  of  tlie  county  of  New  York 
n  the  13th  day  of  February,  1908,  denying  tlie  petitioner's  appli- 
Htion  for  a  copy  of  certain  evidence  taken  before  the  grand  jury. 

Iloward  S,  Gans,  for  the  appellant. 

Robert  C,  Till/lor  of  cougsel  [  Will  tarn  Travers  Jerome^  District 
ittorney\  for  tlie  respondent. 

Clarke,  J. : 

At  the  January  term,  190S,  of  the  Criminal  Term,  Part  1,  of  the 
Supreme  Court,  the  grand  jury  therein  impaneled  found  two  indict- 
nents  against  William  R.  Montgomery,  charging  violations  of  sec- 
ion  600  of  the  Penal  Code  in  that  being  an  officer  of  a  bank  he 
lid  knowingly  overdraw  liis  accounc  in  said  bank  and    thereby 
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obtained  tlie  money  and  funds  thereof.  He  tliereaftur  and  during 
said  term  made  a  motion  before  said  court  for  an  order  directing 
the  stenographer  of  the  grand  jury  tlierein  impaneled  to  furnish 
to  him  a  copy  of  the  evidence  taken  before  tlie  said  grand  jury 
upon  whicli  said  indictments  were  found.  This  application  was 
denied  by  an  order  made  and  entered  on  the  13th  day  of  February, 
1908,  from  which  order  this  appeal  is  taken. 

The  iirst  question  to  be  considered  is  whetlier  the  order  is  appeal- 
able. The  Code  of  Criminal  Procedure  provides  in  section  250 
that  ''  the  grand  jury  must  appoint  one  of  their  number  as  clerk, 
who  is  to  preserve  minutes  of  iheir  proceedings  (except  of  the  votes 
of  the  individual  members  on  a  presentment  or  indictment)  and  of 
the  evidence  given  before  them,"  but  it  was  not  until  1885  that 
provision  was  made  for  the  attendance  of  a  stenographer  upon  the 
grand  jury.  By  chapter  348  of  the  laws  of  that  year,*  after  pro- 
viding for  such  stenographer,  the  actf  provided :  "  §  5.  It  shall 
be  lawful  for  any  stenographer  'duly  appointed  and  qualified  as 
hereinbefore  provided,  to  attend  and  be  present  at  the  session  of 
every  grand  jury  impaneled  in  the  county  in  which  he  is  appointed, 
and  it  shall  be  his  duty  to  take  in  shorthand  the  testimony  introduced 
before  such  grand  juries  and  to  furnish  to  the  district  attorney  of 
such  county  a  full  copy  of  all  such  testimony  as  such  district 
attorney  shall  require  ;  but  lie  shall  not  permit  any  other  person  to 
take  a  copy  of  the  same,  nor  of  any  portion  thereof,  nor  to  read  the 
sanae,  or  any  portion  thereof,  except  upon  the  written  order  of  the 
court  duly  made  after  hearing  tlio  said  district  attorney.  All  of 
tlie  said  original  minutes  shall  bo  kept  in  the  custody  of  said  dis- 
trict attorney,  and  neither  the  same  nor  a  copy  of  the  same  or  of 
any  portion  of  the  same  shall  be  taken  from  the  office  of  said 
district  attorney,  excepting  as  above  provided." 

The  Code  of  Criminal  Procedure  nowhere  makes  provision  for  an 
application  to  procure  the  inspection  of  or  a  copy  of  the  said  min- 

*Amd.  by  Laws  of  1886.  chap.  131;  Laws  of  1894,  chap.  82;  Laws  of  1895, 
chaps.  177,  661;  I^aws  of  1897,  chap.  25;  Laws  of  1899,  chaps.  45,  516;  Laws  of 
1900,  chap.  829;  Laws  of  1904,  chap.  354.  and  Laws  of  1907,  chaps.  222,  587.-^ 
[Rep. 

t  Section  5  of  the  act  has  been  amended  by  Laws  of  1899,  chap.  516,  and  Laws 
of  1907,  cha;).  587.—  [Rep. 
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B.  From  time  to  time,  however,  sncli  motions  have  been  made 
I  granted  or  refused  as  the  case  might  be.  There  is  no  case  to 
ich  our  attention  has  been  called,  or  which  we  have  been  able  to 
;over,  in  which  an  appeal  has  been  entertained  from  the  order 
ie  upon  such  application.  While  the  appellant  has  chosen  to 
itlehis  papers  "  In  the  Matter  of  the  Application  of  William  R. 
ntgomery  for  an  order  directing  the  stenographer  of  the  Grand 
y  *  *  *  j^fjj  |-ljg  District  Attorney  *  *  *  to  furnish 
iiim  a  copy  of  the  evidence  *  *  * "  this  is  none  the  less  a 
tion  in  a  "criminal  action  or  proceeding."  The  moving  papers 
r  that  the  appellant  has  been  indicted  by  the  grand  jury; 
t  said  indictments  have  been  found  upon  illegal  or  insufficient 
ience;  that  witnesses  were  heard  when  improper  persons  were 
sent  before  the  grand  jury  in  violation  of  law,  and  he  claims  as 
right  an  opportunity  to  examine  the  minutes  in  order  that  he 
Y  make  and  support  a  motion  to  set  aside  said  indictments  upon 
evidence  of  said  illegal  matters  which  he  expects  to  find  in  said 
lutes.  His  standing  in  court,  his  right  to  make  the  motion,  is 
sd  solely  upon  the  fact  that  he  has  been  indicted  and  that  he 
mds  to  move  to  set  tlie  indictments  aside. 

?he  indictment  is  in  a  criminal  action.  The  motion  to  set  aside 
indictment  must  be  made  in  said  action.  If  it  were  not  for  the 
stence  of  the  criminal  action  the  motion  would  be  of  precisely 
same  nature  as  that  considered  in  Matter  of  Jones  (181  N.  Y. 
•),  where  a  motion  to  quash  a  presentment  of  a  grand  jury  was 
ore  the  court,  which  said :  "  The  motion  in  question  was  not 
le  in  an  action  eitlier  civil  or  criminal,  for  none  was  pending.  It 
I  not  the  commencement  of  a  special  proceeding  of  a  civil  nature 
ause  it  was  not  a  prosecution  by  a  party  (Code  Civ.  Pro.  §§  3333, 
►4).  It  was  not  a  proceeding  or  special  proceeding  of  a  criminal 
ure  authorized  by  the  Code  of  Criminal  Procedure  (Code  Cr.  Pro. 
t  6,  titles  1-11,  §§  773-952)." 

^3  there  is  a  criminal  action  pending,  and  as  this  motion  is  made 
the  defendant  therein  in  relation  thereto,  it  must  be  held  to  be  a 
tion  in  such  action. 

There  is  no  constitutional  or  general  right  of  appeal  in  criminal 
Bs.  The  right  to  appeal  in  such  cases  is  purely  statutory.  The 
icy  of  the  law  is  to  forbid  intermediate  appeals,  for  if  sucli  were 
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permitted  every  motion  followed  by  an  order  conld  be  the  subject 
thereof,  and  the  delays  in  bringing  oflEenders  to  trial  would  be  inter- 
minable. Such  delays  are  serious  enough  as  it  is,  where  appeals  are 
allowed  from  judgments. 

Section  615  of  the  Code  of  Criminal  Procedure  provides  that 
**  Writs  of  error  and  of  certiorari  in  criminal  actions  and  proceed- 
ings and  special  proceedings  of  a  criminal  nature,  as  they  have 
heretofore  existed,  are  abolished  ;  and  hereafter  the  only  mode 
of  reviewing  a  judgment  or  order  in  a  criminal  action  or  proceeding, 
or  special  proceeding  of  a  criminal  nature,  is  by  appeal."  Section  517 
thereof  provides  that  "  An  appeal  to  the  Supreme  Court  may  be 
taken  by  the  defendant  from  the  judgment  on  a  conviction  after 
indictment,  except  that  when  the  judgment  is  of  death  the  appeal 
must  be  taken  direct  to  the  Court  of  Appeals,  and,  upon  the  appeal, 
any  actual  decision  of  the  court  in  an  intermediate  order  or  proceed- 
ing forming  a  part  of  the  judgment-roll,  as  prescribed  by  section 
four  hundred  and  eighty-five,  may  be  reviewed." 

In  People  v.  Dunn  (31  App.  Div.  139)  this  court  said :  "The 
only  other  point  made  by  the  defendants  is  that  the  act  deprives 
them  of  an  appeal  from  the  decision  of  the  trial  court  upon  their 
challenges.  There  is  nothing  in  this  point.  The  right  of  appeal  is 
not  guaranteed  by  the  Constitution.  That  is  a  matter  entirely  within 
the  legislative  judgment.  Even  the  general  right  to  an  appeal,  in 
the  absence  of  a  constitutional  provision  to  the  contrary,  is  but  a 
privilege  which  the  Legislature  may  take  away."  This  language 
was  expressly  approved  on  appeal  (157  N.  Y.  528). 

In  People  v.  Martin^  No.  1  (99  App.  Div.  372)  this  court  dis- 
missed an  appeal  from  an  order  denying  the  defendants'  motion  to 
dismiss  an  indictment  for  lack  of  prosecution,  saying :  "  It  is  the 
opinion  of  the  court  that  the  order  is  not  appealable.  *  *  * 
Appeals  in  criminal  cases  may  be  taken  .only  where  expressly  allowed 
by  statute,  and  the  only  appeal  allowed  by  the  Code  of  Criminal  Pro- 
cedure is  from  a  judgment  of  conviction,  on  which  appeal  an  inter- 
mediate order  or  proceeding  forming  part  of  the  judgment  roll  may 
be  reviewed." 

In  People  v.  Carroll  (105  App.  Div.  147)  the  Appellate  Division 
of  the  third  department  dismissed  an  appeal  from  an  order  denying 
a  motion  for  the  appointment  of  a  referee  to  take  a  deposition  to  be 
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npon  a  motion  to  set  aside  an  indictment,  saying :  "  It  is 
lairaed  that  there  is  any  statutory  provision  authorizing  the 
il,'*  and,  alluding  to  section  517  of  the  Code  of  Criminal  Pro- 
e,  "This  section  grants  no  authority  to  take  the  appeal  which 
een  here  attempted." 

People  Y.  Dundoii  (113  App.  Div.  369)  the  Appellate  Division 
e  third  department  dismissed  an  appeal  by  the  People  from 
der  dismissing  the  indictment.  It  was  stipulated  that  the 
ndents  waived  any  question  as  to  the  right  of  the  People  to 
il,  but  the  court  said  :  "Consent  cannot  give  jurisdiction  loan 
late  court.  *  *  *  We  think  the  order  in  question  is 
eons,  but  for  the  reasons  above  stated  we  are  not  at  liberty  to 
tain  the  appeal  therefrom." 

5 have  recently  had  occasion  to  consider  this  matter  in  Peoples, 
zham  (114  App.  Div.  387).  We  dismissed  an  appeal,  stating: 
>  right  to  appeal  being,  therefore,  a  mere  statutory  one,  and 
)peal  having  been  provided  for  in  cases  similar  to  the  one  at 
it  follows  that  the  motion  to  dismiss  the  appeal  must  be 
ed."     And  in  onr  opinion  handed  down  at  the  April   term, 

of  this  court  (Jlehherd  v.  Loeh^  125  App.  Div.  579,  citing 
le  V.  Trezza,  128  N.  Y.  529  ;  PeopU  v.  MayKew,  151  id.  607; 
le  V.  Priori^   103  id.   99),  we  dismissed  an  appeal  from  an 

denying  a  motion  for  a  new  trial  made  after  judgment  and 
lance  thereof  upon  appeal  as  not  appealable. 
Matter  of  Jones  (181  N.  Y.  389),  which  was  an  appeal  from 
der  denying  a  motioii  to  set  aside  and  quash  a  presentment  of 
nd  jury,  the  Court  of  Appeals  said  :  "  The  right  of  appeal  in 
actions  and  proceedings  is  governed  by  sections  190  and  101 
B  Code  of  Civil  Procedure,  and  in  criminal  actions  and  pro- 
ngs by  sections  515  to  533  of  the  Code  of  Criminal  Procediii*e. 
3  provisions  are  exclusive,  and  unless  they  authorize  an  ap|>oal 
is  court  we  have  no  jurisdiction.  *  *  *  As  there  is  no 
ent  right  of  appeal,  and  none  is  allowed  by  statute  from  such 
der  as  was  made  by  the  Appellate  Division,  we  are  compelled 
imiss  the  appeal." 

People  V.  Glen  (173  N.  Y.  395)  the  court  said :  "  That  the 
lature  has  the  undoubted  right  to  regulate  mere  matters  of 
(dure  in  all  actions  and  proceedings,  both  criminal  and  civil,  is 
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too  well  established  to  require  either  discussion  or  citation  of 
authority.  *  *  *  Such  matters  are  now  regulated  by  the  pro- 
visions of  the  Code  of  Criminal  Procedure,  and  however  inconven- 
ient, or  even  oppressive,  they  may  appear  to  be  in  specific  cases, 
the  courts  must  apply  them,  as  best  they  can,  for  they  embody  the 
commands  of  the  law-making  power  in  matters  wherein  its  fiat  is 
supreme  and  final." 

We  cited  this  language  in  Pedple  ex  reL  Jerome  v.  Court  of 
General  Sessions  (112  App.  Div.  424 ;  affd.,  185  N.  Y.  504),  where 
we  granted  an  absolute  writ  of  prohibition  prohibiting  the  Court  of 
General  Sessions  of  the  Peace  from  granting  a  new  trial  upon  the 
ground  that  the  motion  therefor  had  not  been  made  witliin  the  time 
and  for  the  reasons  prescribed  by  the  Code  of  Criminal  Procedure, 
and  that  as  an  appeal  would  not  lie  prohibition  was  proper. 

Conversely,  in  People  ex  reL  Hummel  v.  Trial  Term  (184  N.  Y. 
30)  the  Court  of  Appeals  affirmed  an  order  of  this  court  denying 
the  relator's  motion  for  an  absolute  writ  of  prohibition  to  restrain 
the  prosecution  of  certain  criminal  proceedings  against  him,  upon 
the  ground  that  he  had  been  compelled  to  testify  against  himself 
before  the  grand  jury,  the  court  holding  that  as  the  denial  of  that 
motion  was  appealable  as  an  intermediate  order  upon  the  appeal 
from  the  judgment,  the  writ  would  not  lie. 

The  appellant,  to  sustain  his  contention  that  the  order  is  appeal- 
able, relies  upon  cjrtain  cases  wherein  an  appeal  has  been  entertained 
from  an  order  denying  a  motion  for  a  change  of  place  of  trial  in  a 
criminal  action.  Section  346  of  the  Code  of  Criminal  Procedure 
provides  that :  "  The  application  for  the  order  of  removal  must  be 
made  to  the  Supreme  Court,  at  a  Special  Term  in  the  district,  upon 
notice  of  at  least  ten  days  to  the  district  attorney  of  the  county 
where  the  indictment  is  pending,  with  a  copy  of  the  affidavits  or 
other  papers  on  which  the  application  is  founded."  The  leading 
case  is  People  v.  McLaughlin^  No.  1  (2  App.  Div.  408).  In  that 
case  RcTMSET,  J.,  said  :  "  The  proceeding,  therefore,  to  change  the 
place  of  trial  was  not  a  proceeding  in  the  criminal  action,  but  it  was 
a  matter  outside  of  that  action  brought  to  obtain  relief  which  was 
no  necessary  part  of  the  criminal  action  itself.  *  *  *  The  pro- 
ceeding was  one  in  the  Supreme  Court.  It  was  a  proceeding  for  the 
enforcement  of  what  was  claimed  to  be  a  right,  and  it  was  not  a  civil 
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action,  because  a  civil  action  is  an  ordinary  proceeding  instituted 
by  a  summons.  *  *  *  This  one  was  within  the  definition  of 
the  Code  of  Civil  Procedure  a  special  proceeding.  (Code  Civ. 
Proc.  §§  3333,  3334.) "  The  court  reversed  the  order  denying  the 
motion  for  a  change  of  venue,  but  in  the  meanwhile  the  trial  bad 
been  had  in  New  York  county  and  the  defendant  had  been  convicted 
and  upon  appeal  the  judgment  of  conviction  was  affirmed,  the  report 
appearing  in  the  same  volume,  page  419.*  From  the  judgment  of 
conviction  the  defendant  appealed  to  the  Court  of  Appeals  (150  N.  Y. 
365)  and  upon  said  appeal  brought  up  for  review  the  order  of  the 
Appellate  Division  reversing  the  order  of  the  Special  Term.  The 
Court  of  Appeals  reversed  the  conviction  and  the  intermediate 
orders,  but  seems  not  to  have  adopted  the  conclusion  of  the  Appel- 
late Division  that  the  motion  for  change  of  place  of  trial  was  a 
special  proceeding  governed  by  the  provisions  of  the  Code  of  Civil 
Procedure,  by  saying,  "The  right  of  removal  of  criminal  actions 
before  trial,  and  the  procedure  to  be  adopted,  are  provided  for  and 
regulated  by  the  Code  of  Criminal  Procedure.  The  Code  of 
Criminal  Procedure  further  declares  that  '  the  only  mode  of  review- 
ing a  judgment  or  order  in  a  criminal  action  or  special  proceeding 
of  a  criminal  nature  is  by  appeal.'  (§  515.)  That  section  is 
applicable  to  judgments,  orders  and  special  proceedings  which  are 
provided  for  in  the  Code  of  Criminal  Procedure." 

Be  that  as  it  may  the  statute  expressly  provides  that  motions  for 
change  of  the  place  of  trial  shall  be  made  at  Special  Term  of  the 
Supreme  Court.  There  is  no  such  provision  in  regard  to  the 
motion  for  a  copy  of  the  minutes  of  the  grand  jury  and  so  the 
decisions  cited  upon  motions  for  change  of  venue  are  not  control- 
ling here.  The  only  provision  of  law  upon  that  subject  is  con- 
tained in  the  act  of  1885,  quoted  supra^  controlling  the  stenog- 
rapher: "He  shall  not  permit  any  other  person  to  take  # copy  of 
the  same  *  *  *  except  upon  the  written  order  of  the  court 
duly  made  after  hearing  the  said  district  attorney." 

It  seems  to  ns  that  such  an  application  as  that  at  bar,  addressed 
to  the  court  in  charge  of  the  grand  jury,  is  an  application  to  the 
discre.tion  of  that  court,  and  that  from  its  exercise  of  that  discretion 
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no  appeal  is  provided  by  statute,  and  that,  therefore,  no  appeal 
from  the  order  entered  thereon  will  lie. 

This  decision  is  limited  to  the  facts  presented.  That  is  an  appeal 
from  an  order  denying  a  motion  made  by  a  defendant  under 
indictment  for  a  copy  of  the  minutes  of  the  grand  jury  which 
indicted  him. 

As  the  provisions  of  law  in  respect  to  inspection  of  the  minutes 
of  th*e  grand  jury  are  general,  we  do  not  now  hold  that  under  no 
circumstances  would  an  order  of  the  trial  court  in  relation  thereto 
be  unappealable,  leaving  such  matters  to  be  disposed  of  when 
raised. 

We  might  well  stop  here,  but  it  has  been  strongly  urged  upon  us, 
both  by  the  learned  district  attorney  and  by  the  learned  counsel  for 
the  appellant,  that  these  motions  are  becoming  more  and  more  fre- 
quent, and  tliat  there  is  considerable  diversity  in  ruling  thereon  in 
the  diflEerent  courts  having  charge  of  grand  juries.  The  posi- 
tion of  the  appellant  goes  to  the  extent  of  claiming  that  an  inspec- 
tion of  the  minutes  is  an  absolute  right  of  the  defendant,  and  that 
it  should  be  granted  in  all  cases  upon  application.  The  learned 
district  attorney  admits  that  the  court  has  power  to  permit  such 
inspection,  but  urges  that  the  limits  of  its  discretion  should  be  fixed, 
and  that  a  rule  adopted  by  such  courts  that  the  mere  fact  that  a 
defendant  1ms  not  had  a  preliminary  examination  before  a  magis- 
trate before  indictment  is  in  and  of  itself  sufficient  ground  for 
grantin/v  the  application  is  unsound. 

The  grand  jury,  a&  an  institution  in  the  administration  of  the 
criminal  law,  is  of  ancient  origin  and  v/as  received  by  us  with 
the  rest  of  the  common  law  of  England.  Secrecy  in  its  proceed- 
ings has  always  been  regarded  as  essential.  Said  Blackstone  in  his 
Commentaries  written  in  1758  :  "And  anciently  it  was  held  that  if 
one  ef  the  grand  jury  disclosed  to  any  person  indicted  the  evidence 
that  appeared  against  him,  he  was  thereby  made  accessory  to  the 
offense,  if  felony,  and  in  treason  a  principal,  and  at  this  day  it  is 
agreed  that  he  is  guilty  of  a  high  misprision  and  liable  to  be  fined 
and  imprisoned."     (4  Bl.  Coram.  126.) 

There  was  no  statutory  provision  for  the  keeping  of  a  written 
record  of  the  proceedings  before  the  grand  jury  in  this  State 
until  the  passage  of  the  Revised  Statutes  in  1828,  where  it  was 
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oimctod  (2  It.  S.  [1st  ed.]  724,  §  30) :  "  Every  grand  jury  may 
appoint  ono  of  their  number  to  be  a  clerk  thereof,  to  presei-ve  min- 
utes of  tlieir  proceedings  and  of  tlie  evidence  given  before  them, 
which  minutes  shall  be  delivered  to  the  district  attorney  of  the 
county  when  so  directed  by  the  grand  jury." 

While  motions  were  made  prior  to  the  passage  of  the  act  of  1885, 
providing  for  the  stenographer  to  the  grand  jury,  supra^  for  a  copy 
of  the  niinutes,  I  have  found  no  case  where  the  motion  was  granted. 
People  v.  XaH(jhton  (38  How.  Pr.  430),  frequently  cited  as  a  lead- 
ing cjiso  in  support  of  the  motion,  was  decided  in  1870  in  the  Court 
of  Oyer  and  Terminer,  sitting  in  Kings  county.  In  that  case  there 
had  been  no  pi-eliminary  examination  before  a  magistrate.  Mr. 
•lustice  PKA'rr  denied  a  motion  for  a  copy  of  the  minutes,  saying: 
^*  That  the  motion  papers  do  not  state  facts  sufficient  to  warrant 
such  ail  onlor.  They  do  not  state  whei-ein  any  of  the  proceedings 
v»f  the  gmnd  jury  were  irregular,  so  the  court  can  judge  whether  it 
is  a  matter  eomjH.*tent  for  the  defendant  at  tliis  time  to  challenge 
or  invi\>tigjite,  or  wlierein  an  insjKH'tion  is  esc^ential  to  protect  any 
right  of  the  defendant,  or  wherein  the  ni)n-pn.»iinction  of  the  min- 
utes will  work  at!  iiiju>tioe,  or  that  he  eaniK^t  more  properly  derive 
all  the  iiifv»nuation  lie  seoks  fr».»iu  orhiT  >4airces.  *  *  *  It  may 
aWo  Iv  said  t!:al  it  iKvs  nt»t  ap|H';ir  fr\»Mi  siiid  iiiution  papers,  but 
tliHt  all  tluu  M;'[vai-^  i»n  s^ii^I  iiii:in:os  may  l^o  matters  re«jnired  by 
K^w  tv*  be  kof>i  s<vr\^t.  *  *  *  iLi,^  ouirt  ciinRot  permit  the 
Siud  tuimut^  to  Iv  u><*il  to  <.i: -<•!..;!<»  h..  w  :i:iy  jtir»»r  voted,  or  what 
\v;i>  >ai  1  !»y  .^mv  fi:r\.r  diiriii.:  tlit ir  Jcrii^ncivus  or  to  impeach  a 
n.-^u!\r  tin  r.-;^  of  a  ^r:i:.  I  j:iry.  \%  i>  ori'.y  wi:Iiia  certain 
r^^rru*  ::.>::>  r^.^r  :i'-y  i!;>;  tv::  -ri  '.'f  r!  e  r:^i:iar«L'>  can  l-e  aL-wed." 

\\  t^j^'   'J  V.  P'.'r    T^>  N.  V.  :4''  .  devM-d  in    I>n».  Millol, 


'  -     V.     ^j 


M- 


i\^-I  i!.':^'  cv:  i-'^^'e   b*^:  -re  the  grand 

•:^  •i:-4*:-'^. ::   -i  '^t    cLe  o  nr^  and  is  nut 

■V.  Tr.  "X.  S/  U* .  J»ri.-L«:eii  in  1S.>4. 
;  :  V  I  :  -c  •  :  «.»  .r  i.  •!  Terminer. 
•  '  .  <ii"  *  :  ~T'.»f  rz^f^.tf^^firy  z  c  ;i  <^-'py 
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In  People  v.  Richmond  (5  N,  Y.  Cr.  Kep.  97),  decided  in 
1887,  Smyth,  Recorder,  in  denying  a  motion  for  tlie  inspection  of 
the  minutes  of  the  grand  jury,  where  there  had  been  no  prelimi- 
nary examination  before  a  magistrate,  said :  '*  I  know  of  no  author- 
ity, statutory  or  otherwise,  nor  has  any  been  cited  by  the  defend- 
ant's counsel,  authorizing  the  court  to  compel  the  district  attorney 
to  exhibit  to  the  defendant  or  his  counsel  the  testimony  of  the 
People's  witnesses  or  the  minutes  of  the  grand  jury  for  any  pur- 
pose other  than  to  enable  him  to  move  to  set  aside  the  indictment 
for  the  reasons  pointed  out  by  the  statute  authorizing  the  granting 
of  such  relief,  and  before  he  is  entitled  to  such  relief  he  must  pre- 
sent facts  establishing  his  right  thereto,  and  this  he  has  failed  to  do 
upon  this  application." 

In  People  v.  Jaehne  (4  N.  Y.  Cr.  Rep.  161),  decided  in  1886, 
Smyth,  Recorder,  in  denying  a  motion  where  no  examination  had 
been  liad  before  a  magistrate,  said  :  "Assuming  tliat  the  court  has 
the  power  to  make  such  an  order  under  the  law  governing  the  practice 
in  criminal  courts,  at  the  present  time  a  question  which  is  not  entirely 
free  from  doubt,  it  is  sufficient  to  say  that  this  branch  of  the  motion 
must  be  denied.  *  *  *  No  case  has  been  cited  by  the  defend- 
ant's counsel  where  it  has  been  held  that  the  defendant,  as  a  matter 
of  right,  is  entitled  to  be  furnislied  with  tlie  evidence  taken  by  a 
grand  jury  in  support  of  an  indictment,  or  which,  except  for  some 
special  reason,  such  as  to  enable  him  to  move  to  quash  or  set  aside 
indictment,  as  it  is  now  termed,  he  will  be  permitted  to  inspect 
the  minutes.  Many  reasons  could  be  urged  against  the  propriety 
of  giving  him  such  permission." 

Since  the  passage  of  the  act  of  1885  such  motions  have  been 
uiade  and  granted  with  more  and  more  frequenc}^  and  a  practice 
seems  now  to  have  grown  up  in  the  Court  of  General  Sessions  to 
grant  such  motions  when  there  has  been  no  preliminary  exami- 
nation, which  practice  seems  to  be  based  upon  a  decision  made  in 
that  court  in  1899  in  People  v.  Molineux  (27  Misc.  Rep.  60). 
That  case  cites  People  v.  Naxighton  {supra)^  in  which,  although 
there  had  been  no  preliminary  examination,  the  motion  was  denied. 
This  question  was  carefully  considered  in  the  Supreme  Court, 
Criminal  Part,  by  Mr.  Justice  Kenkfick,  in  People  v.  Stei/nhardt 
App.  Div.—  Yol.  CXX VI.         6 
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(47  Misc,  Rep.  252)  where  the  eases  were  examined,  who  said: 
"So  wfe  are  confronted  with  the  proposition  whether  the  ignorance 
of  the  defendant  as  to  tlie  testimony  upon  which  the  grand  jury 
acted  and  his  belief,  or  to  put  it  more  exactly  his  surmise,  that  it  is 
insufficient  in  law,  furnish  a  basis  for  the  exercise  of  the  judicial 
discretion  to  permit  an  inspection  of  the  minutes.  This  position 
seems  to  me  utterly  indefensible,  yet  it  is  not  surprising  that  it 
should  be  seriously  maintained  here,  for  such  seems  to  be  the  rnle 
laid  down  in  the  Molineux  Case  (27  Misc.  Rep.  60).  If  that  propo- 
sition holds  true,  then  the  disclosure  of  the  testimony  becomes  sub- 
stantially a  matter  of  right,  because  there  is  no  case  in  which  the 
defendant  could  not  furnish  the  same  basis  for  the  court's  action. 
It  has  been  suggested  that  the  initiation  of  the  charge  before  the 
grand  jury  without  a  preliminary  hearing  before  a  magistrate  is  an 
important,  if  not  controlling,  circumstance  in  granting  motions  of 
this  character.     *     *     *     I  cannot  conceive  why  it  should  be." 

Examination  of  the  minutes  of  the  grand  jury  cannot  be  had  for 
the  purpose  of  putting  the  People's  testimony  in  the  hands  of  the 
defendant,  nor  for  the  purpose  of  assisting  him  in  preparation  for 
trial ;  nor  can  it  be  had  as  a  matter  of  right,  for  if  so,  such  inspec- 
tion must  be  granted  to  every  defendant  upon  the  mere  asking. 
The  sole  purpose  for  which  the  inspection  can  be  granted  is  to  ena- 
ble him  to  make  a  motion  to  set  aside  the  indictment  for  the  reasons 
specified  in  section  313  of  the  Code  of  Criminal  Procedure,  and,  as 
now  settled  by  the  Court  of  Appeals  in  People  v.  Olen  (173  N.  Y. 
395)  and  People  v.  Sexton  (187  id.  495) — both  of  which  cases 
being  on  appeal  from  final  judgment  —  where  his  constitutional 
rights  have  been  invaded.  As  said  in  the  Sexton  case :  "  Whenever 
it  clearly  appears,  therefore,  that  the  legal  evidence  received  by  a 
grand  jury  is  insufficient  to  support  an  indictment,  or  that  illegal 
evidence  is  the  sole  basis  for  an  indictment,  the  person  indicted  lias  a 
constitutional  right  to  make  a  motion  to  dismiss,  notwithstanding  the 
provisions  of  the  Code  to  the  contrary.  The  right  to  make  a  motion 
upon  these  substantial  grounds,  and  to  have  it  decided  in  the  first 
instance,  necessarily  implies  the  right  to  have  a  review  of  an  adverse 
decision,  at  least  in  the  absence  of  any  statutory  limitation,  and  so 
we  will  treat  this  as  one  of  the  questions  that  may  be  reviewed  by  this 
court  upon  appeal  from  a  judgment  of  convictioi\.in  a  capital  case.'' 
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So  that  it  seems  to  ns  that  the  granting  of  such  motions  does  not 
depend  upon  whether  a  preliminary  examination  has  been  had  or 
not ;  that  such  examination  is  not  a  matter  of  right,  but  depends  in 
each  case  upon  the  determination  by  the  court  to  which  the  applica- 
tion is  made  that  it  clearly  appears  from  the  papers  submitted  tliat 
stich  examination  is  necessary  to  the  defendant  to  enable  him  to  make 
and  sustain  a  motion  to  dismiss  the  indictment  upon  the  grounds 
provided  in  the  Code  of  Criminal  Procedure  and  established  by  the 
Court  of  Appeals,  and  when  it  so  appears  the  motion  should  be 
granted. 

As  we  do  not  think  the  order  appealable,  we  do  not  pass  upon  the 
facts  presented  to  the  court  in  the  first  instance.  In  the  exercise  of 
its  discretion  the  motion  was  denied.  We  have  no  power  under  the 
provisions  governing  appeals  to  review  that  discretion. 

The  appeal  here  taken  should  be  dismissed. 

Inoraham,  MgLaughlik,  Lauohlin  and  Soott,  JJ.,  concurred. 
Appeal  dismissed. 


Rudolph    Gebsman,   Respondent,    v.    David    Levy   and   Robert 
Friedman,  Appellants.     (2  cases.) 

First  Department,  Hay  8,  1008. 

Appeal  from  Appellate  Term  —jurisdiction  of  Appellate  BiviBion. 

The  Appellate  Division  has  no  jurisdiction  to  entertain  an  appeal  from  an  order 
upon  a  motion  originatinr;  at  the  Appellate  Term,  dismissing  an  appeal  from 
an  order  of  the  City  ('ourt  of  the  city  of  New  York. 

Ingraham,  J.,  dissented,  with  opinion. 

Appeal  in  each  case  by  the  defendants,  David  Levy  and  another, 
from  an  order  of  the  Appellate  Term  of  the  Supreme  Court  in  each 
case,  entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  5th  day  of  March,  1908,  one  of  which  orders  dismissed  an 
appeal  from  a  judgment  of  the  City  Court  of  the  city  of  New  York, 
entered  in  the  office  of  the  clerk  of  said  court  on  the  26th  day  of 
November,  1907,  and  the  other  dismissed  an  appeal  from  an  order 
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of  the  said  City  Court,  entered  on  the  27th  day  of  Novenaber,  1907, 
denying  the  defendants'  motion  for  a  new  trial. 

Arnold  Charles  Weil^  for  the  appellants. 

Maxwell  C.  Katz,  for  the  respondent. 

SooiT,  J. : 

The  defendants  appeal  from  orders  of  the  Appellate  Term  dis- 
missing their  separate  appeals  from  a  judgment  of  the  City  Court, 
and  from  an  order  denying  motion  for  a  new  trial.  The  motions 
to  dismiss,  of  course,  originated  at  the  Appellate  Term.  We  are 
without  jurisdiction  to  entertain  the  appeals.  Appeals  to  the 
Supreme  Court  from  the  City  Court  are  heard  in  this  department 
by  justices  designated  for  that  purpose  under  the  authority  of  sec- 
tion 6  of  article  6  of  the  Constitution,  the  term  at  which  such 
appeals  are  heard  being  known  as  the  Appellate  Term.  From  that 
term  there  is  no^appeal,  except  such  as  is  allowed  by  statute.  Sec- 
tion 3191  of  the  Code  of  Civil  Procedure  provides  that  "  An  appeal 
to  the  Appellate  Division  of  the  Supreme  Court  in  the  first  judicial 
department  may  be  taken  from  the  judgment  or  order  entei*ed  upon 
the  determination  of  an  appeal  taken  as  prescribed  in  section  thirty- 
one  hundred  and  eighty-eight  and  thirtj'-one  hundred  and  eighty- 
nine  of  this  act,"  provided  the  appeal  be  allowed  as  prescribed  in 
tlie  Code.  Section  3188  provides  that  an  appeal  may  be  taken  to 
the  Supreme  Court  from  a  judgment  of  the  City  Court,  and  section 
3189  provides  that  an  appeal  may  be  taken  to  the  Supreme  Court 
from  certain  interlocutory  judgments  and  orders  of  the  City  Court. 
It  follows  tliat  the  only  jurisdiction  of  this  court  to  entertain  an 
apjH>al  fn>m  a  determination  of  the  Appellate  Term  is  when  that 
determination  is  of  an  api>eal  from  a  judgment  or  order  of  the  City 
Court,  Thei*e  is  no  pn>vision  of  law  which  confers  upon  us  juris- 
iliction  to  entertain  an  ap|>eal  from  an  order  dismissing  an  appeal 
upon  H  motion  originating  at  the  Appellate  Term.  It  may  be  said 
that  the  motion  ap{>ears  to  have  l>een  properly  disposed  of  by  the 
Appellate  Term.  ApiH\ils  dismissed,  with  ten  dollars  costs  and 
disbunHMiuMtts  in  oaoh  ca^\ 

T.viininw  Ci.AKKK  and  Horoirmx,  JJ.,  concurred ;  Ingbahaji, 
Jm  di?s^mteii. 
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Ingraham,  J.  (dissenting): 

The  orders  of  the  Appellate  Term  were  orders  of  the  Supreme 
Court  made  upon  motions  in  that  court  which  dismissed  appeals 
from  the  City  Court,  thus  determining  those  appeals.  Section  3191 
of  the  Code  of  Civil  Procedure  provides :  "  An  appeal  to  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial  department 
may  be  taken  from  tlie  judgment  or  order  entered  upon  the  deter- 
mination of  an  appeal  taken  as  prescribed  in  section  thirty-one 
hundred  and  eighty-eight  and  tliirty-one  liundred  and  eighty-nine  of 
this  act,  provided  such  appeal  be  allowed."  There  was  here  an 
order  of  the  City  Court ;  an  appeal  from  that  order  to  the  Appel- 
late Term  ;  a  dismissal  of  the  appeal  which  determined  that  appeal ; 
and  the  allowance  of  an  appeal  to  this  court  by  the  Appellate  Term. 
I  think,  therefore,  these  orders  were  appealable  as  by  them  the 
Appellate  Term  refused  to  consider  tlie  appeals  upon  the  merits 
and  thereby  deprived  the  appellants  of  a  substantial  riglit.  If, 
however,  it  should  be  held  that  section  3191  did  not  apply  upon 
the  ground  that  the  motion  upon  which  the  orders  were  entered 
originated  in  the  Appellate  Term  and  the  orders  appealed  from 
were  these  original  orders  of  the  Supreme  Court  then  they  were 
appealable  under  section  1347  of  the  Code  of  Civil  Procedure, 
wliich  allows  an  appeal  (Subd.  3),  where  it  (the  order)  involves 
some  part  of  the  merits ;  (Subd.  4)  where  it  aflEects  a  substantial 
right;  or  (Subd.  5)  whore  in  effect  it  determines  the  action  and 
prevents  a  judgment  from  which  an  appeal  might  be  taken.  These 
orders  certainly  involve  a  substantial  right  as  they  refused  to  allow 
the  appellants  an  opportunity  of  presenting  their  appeal  to  the 
Appellate  Term  and  have  in  effect  determined  the  appeals  and  pre- 
vented either  an  affirmance  or  reversal  of  the  orders  appealed  from. 

I  am  also  inclined  to  think  that  the  order  of  the  City  Court 
affected  a  substantial  right  and  that  it  was  appealable  to  the 
Appellate  Term. 

I  think,  therefore,  that  the  orders  should  be  reversed  and  the  case 
remitted  to  the  Appellate  Term  to  hear  and  determine  it  upon  the 
merits. 

In  each  case  appeal  dismissed,  with  ten  dollars  costs  and 
disbursements. 
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The  People  of  the  State  of  New  York  ex  rel.  Norbert  Blank, 
Appellant,  v.  Supreme  Lodge  Knights  and  Ladies  of  Honor 
and  Others,  Respondents. 

First  Department,  May  8,  1908. 

Mandamus  —  dismissal  at  Trial  Term  —  jurisdiction  to  make  final  order 

—  appeaL 

On  the  trial  of  issues  of  fact  joined  on  an  alternative  writ  of  mandamus,  the 
Trial  Term  may  direct  a  verdict  as  in  other  cases,  but  is  without  power  to 
grant  a  final  order  thereon.  The  verdict  or  decision  *•  must  be  returned  to  and 
the  final  order  thereupon  must  be  made  by  the  Appellate  Division  or  Special 
Term  as  the  case  requires,"  and  these  tribunals  alone  have  power  to  make  the 
final  order. 

On  an  appeal  from  an  erroneous  dismissal  of  the  proceeding  by  the  trial  court, 
the  Appellate  Division  will  not  review  on  the  merits  where  the  writ  originated 
at  Special  Term. 

Appeal  by  the  relator,  Norbert  Blank,  from  an  order  of  tlie 
Supreme  Court,  made  at  the  New  York  Trial  Term  and  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  29th  day 
of  January,  1908,  dismissing  an  alternative  writ  of  mandamus  issued 
herein  after  a  trial  before  a  jury  of  the  issues  of  fact  raised  by  the 
return. 

Charles  Ooldzier^  for  the  appellant. 

Leonard  A,  Snitkin^  for  the  respondents. 

Laughlin,  J. : 

The  respondent,  the  Supreme  Lodge  Knights  and  Ladies  of 
Honor,  is  a  fraternal  mutual  benefit  order,  incorporated  under  the 
laws  of  the  State  of  Indiana;  the  respondent.  Grand  Lodge 
Knights  and  Ladies  of  Honor,  State  of  New  York,  is  a  subordinate 
branch  thereof,  and  the  respondent,  Germania  Lodge,  No.  70, 
Knights  and  Ladies  of  Honor,  is  a  duly  cliartered  subordinate  lodge 
under  the  immediate  control  and  supervision  of  the  Grand  Lodge 
of  the  State.  Tlie  relator  claims  to  have  been  a  member  in  good 
standing  of  Germania  Lodge,  No.  70,  and  tlie  holder  of  an  endow- 
ment policy  duly  issued  to  him  for  $2,000,  conditioned  for  the 
payment  of  that  amount  to  his  wife  on  his  death  while  a  mein- 
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ber  of  the  order  in  good  standing.  He  sets  forth  facts  tending 
to  show  that  lie  was  unlawfully  expelled  from  the  order.  This 
proceeding  was  brought  for  the  purpose  of  procuring  his  reinstate- 
ment. The  issues  of  fact  were  duly  brought  to  trial  and  tried  in 
Part  9  of  the  Trial  Term  before  the  court  and  a  jury.  At  the  close 
of  the  evidence  counsel  for  the  respondents  moved  to  dismiss  the 
proceeding  upon  the  ground  that  the  relator  failed  to  exhaust  his 
remedy  by  appeal  within  the  order.  The  court  denied  the  motion 
with  leave  to  renew  the  same  after  the  rendition  of  the  verdict. 
The  only  material  fact  deemed  by  the  trial  court  controverted  by 
the  evidence  was  whether  the  relator  at  the  trial  before  the  special 
tribunal  of  the  order  on  the  charges  made  against  him  expressly 
waived  all  objections  to  the  jurisdiction  of  the  special  tribunal 
which  heard  and  decided  tlie  charges.  The  verdict  of  the  jury  on 
that  issue  was  in  favor  of  the  relator.  Counsel  for  the  defendant 
then  moved  to  set  aside  the  verdict  upon  all  the  grounds  specified 
in  section  999  of  the  Code  of  Civil  Procedure.  The  motion  was 
denied  and  he  excepted.  He  then  moved  to  dii^miss  the  proceeding 
on  the  ground  that  the  relator  had  failed  to  make  out  a  case.  The 
motion  was  granted.  The  ground  assigned  for  the  ruling  was  that 
the  relator's  remedy  was  by  an  appeal  within  the  order,  which  he 
had  not  taken.  Counsel  for  the  relator  duly  excepted  to  the  dis- 
missal of  the  proceeding.  Thereupon  a  Jinal  order  was  granted 
and  entered  at  Trial  Term  denying  the  application  for  a  peremp- 
tory writ  of  mandamus  and  dismissing  the  proceeding.  We  are  of 
opinion  that  the  order  must  be  reversed  upon  the  ground  that  the 
Trial  Term  was  without  jurisdiction  to  make  it.  The  Trial  Term 
of  the  Supreme  Court  has  no  jurisdiction  to  issue  a  writ  of  man- 
damus. By  the  express  terms  of  the  Code  of  Civil  Procedure  that 
writ  may  only  be  issued  at  Special  Term  or  by  the  Appellate 
Division.  (Code  Civ.  Proc.  §§  2068,  2069.)  It  would  seem  to 
follow  that  since  the  Trial  Term  has  no  authority  to  issue  the 
writ,  it  is  without  authority  to  decide,  on  the  merits,  an  application 
for  the  writ.  We  are  nof,  however,  left  to  decide  the  question  on 
the  logic  of  the  situation.  Section  2083  of  the  Code  of  Civil  Pro- 
cedure provides  that  an  issue  of  fact  joined  upon  an  alternative  writ 
of  mandamus  must  be  tried  by  a  jury,  unless  a  jury  trial  is  waived 
or  a  reference  is  directed  by  consent  of  the  parties.     Section  2084 
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of  the  Code  of  Civil  Procedure  provides  that  the  verdict,  report  or 
decision  upon  the  trial  of  an  issue  of  fact  joined  upon  an  alterna- 
tive writ  of  mandamus  "  must  be  returned  to,  and  the  final  order 
thereupon  must  be  made  by,  the  Appellate  Division  or  the  Special 
Term,  as  the  case  requires."  If  issue  be  not  joined  on  a  material 
fact  by  the  return  to  the  alternative  writ  the  proceeding  should  be 
brought  on  for  a  final  order  at  the  Special  Term,  and  if  issue  be  joined 
on  a  material  fact  the  trial  court  has  the  same  authority,  if  the  facts 
be  undisputed,  to  direct  a  verdict  as  in  other  cases  (Code  Civ. 
Proc.  §  2082),  but  the  authority  of  the  trial  court  is  limited  to 
directing  or  receiving  a  verdict  of  the  jury  and  the  verdict  whether 
rendered  by  direction  of  the  court,  or  not,  must,  by  the  peremptor}" 
command  contained  in  section  2084  of  the  Code  of  Civil  Procedure, 
be  returned  to  the  Special  Term  or  to  the  Appellate  Division,  as 
the  case  may  be,  and  the  motion  for  the  final  order  must  be  there 
made  and  decided. 

The  record  does  not  disclose  that  the  relator  eicher  expressly  or 
impliedly  consented  that  the  trial  court  might  grant  the  final  order 
or  pass  upon  his  right  to  a  peremptory  writ  of  mandamus.  On  the 
contrary,  it  shows  that  he  protested  against  the  action  taken  and 
preserved  his  rights  by  excepting  thereto.  Since  the  order  was 
made  by  a  court  without  jurisdiction  and  the  matter  has  not  been 
presented  for  decision  by  a  court  authorized  to  pass  upon  the 
merits,  we  do  not  deem  it  proper  to  consider  the  merits  of  the 
relator's  application,  for  if  we  did  it  might  be  inferred  from  our 
action  that  the  Special  Term,  which  only  has  jurisdiction  to  make 
the  final  order,  and  has  not  yet  heard  the  motion,  would  not  decide 
it  right  and  that  on  an  appeal  which  does  not  give  us  jurisdiction 
to  make  the  final  order  we  would  be  volunteering  instructions  to  the 
Special  Term. 

It  follows,  therefore,  that  the  order  should  be  reversed,  with  ten 
dollars  costs  and  disbursements  to  the  appellant,  and  case  remitted 
to  Special  Term. 

Ingraham,  Clarke,  Houghton  and  Scott,  JJ.,  concurred. 

Order  reversed,  with  ten 'dollars  costs  and  disbursements,  and  case 
remitted  to  Special  Term. 
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The  People  of  the  State  of  New  York,  Appellant,  v,  George 
Fabian,  Respondent. 

First  Department.  May  15,  190a 

Crime  —  Election  Law  —  "  conviction  "  defined  —  voter  disqualified. 

l/nder  subdivision  10  of  section  84  of  the  Election  Law,  as  amended,  a  person 
convicted  of  a  felony  by  verdict  of  a  jury  hivs  no  riglit  to  vote,  although  sen- 
tence was  suspended  and  no  judgment  of  conviction  entered. 

"  Conviction,"  as  used  in  said  statute,  means  the  actual  finding  of  the  jury  that 
defendant  is  guilty. 

The  Legislature  has  power  under  section  2  of  article  2  of  the  Constitution  to 
make  this  disqualification,  and  one  so  disqualified  who  votes,  or  offers,  or 
attempts  to  vote,  is  guilty  of  a  felony  under  section  41-1  of  the  Penal  Code. 

Suspension  of  sentence  is  merely  a  postponement  of  the  entry  of  judgment  and 
the  commencement  of  imprisonment. 

Clarke  and  Houghton,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  The  People  of  the  State  of  New  York, 
from  an  order  of  the  Court  of  General  Sessions  of  the  Peace  in 
and  for  the  county  of  New  York,  entered  in  the  office  of  the  clerk 
of  said  court  on  tlie  23d  day  of  December,  1907,  sustaining  a 
demurrer  to  an  indictment. 

John  jPalmter%  for  the  appellant. 

Rohert  L.  Lxice^  for  the  respondent. 

Ingraham,  J. : 

The  defendant  was^  indicted  for  voting  at  an  election,  not  being 
qualified  to  vote.  The  indictment  alleged  that  the  defendant  with 
one  John  M.  Clark  was  indicted  for  burglary  in  the  third  degree; 
tliat  upon  the  trial  of  said  indictment  on  February  21, 1905,  the  jury 
rendered  a  verdict  finding  the  defendant  and  Clark  guilty  of  the 
crime  of  burglary  in  the  third  degree  ;  that  the  court  ordered  that 
the  judgment  against  the  defendant  for  the  felony  and  burglary  in 
the  third  degree  whereof  he  was  so  found  guilty  should  be  sus- 
pended and  afterwards,  to  wit,  on  Tuesday,  the  5th  of  November, 
1907,  there  being  held  a  general  election  throughout  the  State  of 
New  York,  the  said  Fabian,  the  defendant,  for  the  purpose  of  vot- 
ing at  said  election,  did  personally  present  himself  and  appear  before 
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the  inspectors  of  election  of  the  eighteenth  election  district  of  the 
thirteenth  Assembly  district  of  the  county  of  New  ITork  at  a 
meeting  of  the  said  inspectors  of  election  then  being  duly  held  for 
the  purpose  of  said  election  at  the  duly  appointed  and  desig- 
nated polling  place  of  the  said  election  district,  and  did  then  and 
there  knowingly  vote  at  said  election  in  the  said  election  district,  not 
being  then  and  there  qualified  therefor  and  not  having  the  right  then 
and  there  to  vote  thereat  in  this,  to  wit,  that  he,  the  said  George 
Fabian  had  theretofore  been  by  a  verdict  of  a  jury  so  as  aforesaid 
found  guilty  of  the  said  crime  and  felony  of  burglary  in  the  third 
degree  after  which  said  verdict  judgment  had  been  so  as  aforesaid 
suspended,  all  of  which  he,  the  said  George  Fabian,  then  and  there 
well  knew  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided. The  question,  therefore,  is  presented  of  whether  a  person 
convicted  of  a  felony  by  the  verdict  of  a  jury  where  the  judgment 
thereon  has  been  suspended  and  no  judgment  entered  upon  the  con- 
viction is  incapable  of  voting  in  the  State  of  New  York. 

The  Constitution  of  this  State  that  first  provided  for  a  disqualifi- 
cation to  vote  because  of  the  conviction  of  a  crime  is  article  2  of  the 
Constitution  of  1821.  After  prescribing  the  qualification  of  voters, 
that  article  provided  in  section  2  that  "  laws  may  be  passed  exclud- 
ing from  the  right  of  suffrage  persons  who  have  been  or  may  be  con- 
victed of  infamous  crimes."  Under  the  authority  thus  conferred 
the  Legislature  by  section  3  of  title  1  of  chapter  130  of  the  Laws  of 
1842*  provided  that  no  person  who  shall  have  been  convicted  of  an 
infamous  crime,  deemed  by  the  laws  of  this  State  a  felony,  at  any 
ti!ne  previous  to  an  election,  shall  be  pem^itted  to  vote  thereat 
unless  lie  shall  have  been  pardoned  before  or  after  his  term  of 
imprisonment  has  expired  and  restored  by  pardon  to  all  the  rights 
of  a  citizen.  Section  23  of  title  4  of  the  same  statute  provided  that 
if  any  person  so  convicted  (of  an  infamous  crime)  "shall  vote  at 
any  such  election,  unless  he  shall  have  been  pardoned  and  restored 
to  all  the  rights  of  a  citizen,  he  shall  be  deemed  guilty  of  a  misde- 
meanor." It  was  also  provided  by  section  13  of  title  7  that  any 
person  not  duly  qualified  to  vote  under  the  laws  of  this  State,  who 
shall  knowingly  vote  or  offer  to  vote  at  any  general  or  special  town 
or  charter  election  in  this  State,  shall  be  adjudged  guilty  of  a  mis- 

*Soe  Laws  of  1847,  chap.  240,  §  15.— [Rep. 
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demeanor.  This  statute  remained  in  force  until  the  adoption  of  the 
Constitution  of  1846.  Article  2  of  that  Constitution  provides  for 
the  qualification  of  voters,  and  section  2  of  that  article  provides 
that  "  Laws  maj  be  passed  excluding  from  the  right  of  suffrage  all 
persons  who  have  been  or  may  be  convicted  of  bribery,  of  larceny  or 
of  any  infamous  crime."  This  section  was  amended  in  1874,  so 
that  the  provision  was  continued  as  follows :  "  The  Legislature  at 
the  session  thereof  next  after  the  adoption  of  this  section  shall  and 
from  time  to  time  thereafter  may  enact  laws  excluding  from  the 
right  of  suffrage  all  persons  convicted  of  bribery  or  of  any  infamous 
crime."  In  compliance  with  this  mandate  the  Legislature  by  chap- 
ter 138  of  the  Laws  of  1875  amended  section  23  of  title  4  of  chap- 
ter 130  of  the  Laws  of  1842  so  as  to  provide:  "  Any  person  who, 
having  been  convicted  of  bribery  or  any  infamous  crime,  shall  vote 
at  any  election  unless  he  shall  have  been  pardoned  and  restored  to 
aU  the  rights  of  a  citizen,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction  thereof,  shall  be  imprisoned  in  the  county  jail  for 
the  term  of  six  months."  This  provision  of  the  act  of  1842,  as 
amended  by  the  act  of  1875,  was,  by  chapter  693  of  the  Laws  of 
1892,  re-enacted  as  section  41-1  of  the  Penal  Code  as  follows: 
"  Any  person  who  has  been  convicted  of  an  infamous  crime,  and 
has  been  sentenced  or  committed  therefor  to  a  State  prison  or  peni- 
tentiary, who  votes  at  any  election,  unless  he  shall  have  been  par- 
doned and  restored  to  all  the  rights  of  a  citizen,  is  guilty  of  a  mis- 
demeanor," and  section  13  of  title  ^7  of  the  act  of  1842,  which 
provided  that  any  person  who  knowingly  votes  or  offers  to  vote  at 
any  election  or  town  meeting,  when  not  qualified,  was  guilty  of  a  mis- 
demeanor, was  also,  by  chapter  693  of  the  Laws  of  1892,  continued 
as  section  41-m  of  the  Penal  Code;  and  by  chapters  77  and  282  of 
the  Laws  of  1894  the  section  was  amended  so  that  a  violation  of 
this  section  was  made  a  felony.*  Under  the  provisions  of  section 
41-1  of  the  Penal  Code  there  was  first  introduced  into  the  statute  a 
provision  qualifying  the  former  provision  making  it  a  misdemeanor 

*  For  city  and  county  of  New  York,  see  also,  Laws  of  1870,  chap.  138,  §§28, 
26,  28,  35,  36;  I^ws  of  1872,  chap.  675,  §§  65,  76,  92,  93;  Laws  of  1881,  chap. 
637  ;  Consol.  Act  (Laws  of  1882,  chap.  410),  §§  1904,  1915;  Id.  §  2143,  as  amd.  by 
Laws  of  1883,  chaps.  67,  276,  §  35;  Election  Law  (Laws  of  1896,  chap.  ! 
%  168,  and  Penal  Code,  §  726  ^  ^eq.—  [Rep. 
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for  a  pei"8on  convicted  of  an  infamous  crime  to  vote,  by  providing 
tliat  he  must  not  only  have  been  convicted  of  such  a  crime,  but  he 
must  also  have  been  "  sentenced  or  committed  therefor  tp  a  State 
prison  or  penitentiary ; "  and  althougli  a  person  who  was  disqualified 
from  voting  because  of  such  a  conviction  would  apparently  have  been 
within  the  terms  of  section  41-m  of  the  Penal  Code,  as  by  the 
express  provision  of  the  Election  Law  he  was  not  qualified  to  vote, 
there  being  both  under  the  act  of  1842  and  the  provisions  of  the 
Penal  Code,  a  special  provision  regulating  the  punishment  of  a  per- 
son voting  after  a  conviction  of  an  infamous  crime,  section  41-1  of 
the  Penal  Code  would  have  controlled  so  that  a  person  convicted 
of  an  infamous  crime  would  not  have  been  guilty  of  a  crime  by 
voting  unless  he  had  been  also  sentenced  or  committed  therefor  to  a 
State  prison  or  penitentiary.  By  the  Constitution  of  1894,  article  2 
provides  for  the  qualification  of  persons  who  may  be  entitled  to  vote 
at  an  election.  Section  1  provides  for  the  qualification  of  voters. 
Section  2  provides  for  the  persons  excluded  from  the  right  of  suf 
frage,  and  in  that  section  it  is  provided  that  *'  the  Legislature  shall 
enact  laws  excluding  from  the  right  of  suflErage  all  persons  convicted 
of  bribery  or  of  any  infamous  crime."  By  the  General  Election  Law 
of  1892  (Laws  of  1892,  chap.  680)  there  was  a  general  revision  of  the 
Election  Law  of  this  State,  and  by  section  30  it  was  provided  that  no 
person  convicted  of  bribery  or  of  an  infamous  crime  punishable  by 
imprisonment  in  a  State  prison  shall  vote  at  an  election  or  town  meet- 
ing unless  sentenced  upon  sudi  conviction  to  a  reformatory,  or  unless 
he  shall  have  been  pardoned  before  or  after  the  expiration  of  his 
tenn  of  imprisonment  and  restored  by  the  pardon  to  all  the  rights  of 
a  citizen.  After  the  adoption  of  the  Constitution  of  1894  the  Elec- 
tion Law  of  1896  was  passed  (Laws  of  1896,  chap.  909)  and  chap- 
ter 680  of  the  Laws  of  1892  was  repealed.  Subdivision  10  of 
section  34  of  that  act,  added  by  section  2  of  chapter  654  of  the 
Laws  of  1901  (the  Election  Law  now  in  force)  provides  that 
"  no  person  who  has  been  convicted  of  a  felony  shall  have  the  right 
to  register  for  or  vote  at  any  election,  unless  he  shall  have  been  par- 
doned and  restored  to  the  rights  of  citizenship,"  and  in  the  same 
year  section  41  et  seq,  of  the  Penal  Code  were  amended  by  chapter 
371  of  the  Laws  of  that  year.  That  act  was  entitled  "  An  act  to 
amend  the  provisions  of  title  five  of  the  Penal  Code  relatmg  to 
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crimes  against  the  elective  franchise."  By  section  4,  section  41-1 
of  said  title  of  the  Penal  Code  "  is  hereby  repealed,"  and  section  5 
provides  that  section  41-in  of  said  title,  as  amended,  was  thereby 
designated  as  section  41-1,  and  was  amended  so  as  to  read  as  follows : 
"Any  person  who:  1.  Knowingly  votes  or  offers  or  attempts  to 
vote  at  any  election,  primary  election  or  town  meeting,  when  not 
qualified ;  or  *  *  *  5.  Being  an  inhabitant  of  another  State  or 
county,  votes  or  offers  or  attempts  to  vote  at  an  election,  primary 
election  or  town  meeting  in  this  State,  or  permits,  aids,  assists,  abets, 
procures,  commands  or  advises  another  to  commit  or  attempt  any 
act  naiued  in  this  section  is  guilty  of  felony,  punishable  by  imprison- 
ment in  a  State  prison  not  less  than  one  nor  more  than  five  years." 
This  section  has  been  since  amended  by  section  10  of  chapter  625 
of  the  Laws  of  1905.  It  was  this  section  of  the  Penal  Code  as  thus 
amended  under  which  the  defendant  was  indicted.  There  are  two 
questions  presented:  Flrsty  whether  under  this  provision  of  the 
Constitution,  in  force  at  the  time  of  this  amendment  of  the  Penal 
Code,  the  Legislature  was  authorized  to  disqualify  a  person  against 
whom  there  had  been  a  verdict  of  a  jury  convicting  him  under  an 
indictment  for  a  felony,  but  where  no  judgment  had  been  entered  and 
who  had  not  been  actually  imprisoned ;  and,  second^  whether  the  Leg- 
islature, having  that  power,  had  exercised  it.  I  think  it  quite  clear  that 
the  Legislature  had  the  power  to  determine  that  a  conviction  without 
judgment  would  disqualify  a  person  from  voting.  The  Constitution 
expressly  preserves  to  all  persons  charged  with  a  felony  the  right  to 
a  trial  by  jury.  (Art.  1,  §  2.)  By  section  6  of  the  same  article  no 
person  can  be  held  to  answer  for  an  infamous  crime  unless  on  the 
presentment  or  indictment  of  a  grand  jury ;  thus,  no  person  can 
be  punished  for  a  felony  except  upon  conviction  by  a  jury,  and  when 
the  Legislature  was  directed  to  exclude  from  the  right  of  suffrage 
all  persons  convicted  of  bribery  or  of  an  infamous  crime,  no  one  could 
be  so  excluded  except  upon  a  conviction  of  the  offense  by  a  jury  ;  and 
when  the  Constitution  (Art.  2,  §  2)  said  that  "  the  Legislature  shall 
enact  laws  excluding  from  the  right  of  suffrage  all  persons  convicted 
of  bribery  or  of  any  infamous  criipe,"  there  was  for  the  first  time  a 
mandate  to  the  Legislature  which  required  it  to  exclude  from  tlie 
right  of  suffrage  all  persons  who  had  been  so  convicted.  The  object 
of  this  provision  was  not  to  impose  an  additional  penalty  for  the 
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line,  bat  to  protect  the  right  of  suffrage.     It  was  the  verdict  of 
le  jury  that  established  tlie  guilt  of  the  persou  charged  with  the 
'iine,  and  it  seems  to  me  that  it  was  intended  to  provide  that  when 
le  guilt  of  a  person  had  been  established  he  should  not  thereafter 
3  allowed  to  vote.     The  question  is  then  presented  as  to.  whether 
le  Legislature  has  excluded  from  the  right  of  suffrage  a  person 
ho  has  thus  been  convicted  hy  the  verdict  of  a  jury.     As  before 
ated,  by  section  41-1  of  the  Penal  Code,  in  force  when  the  Consti- 
ition  of  1894  was  adopted,  no  crime  was  committed  unless  a  person 
ho  had  been  convicted  of  an  infamous  crime  and  had  been  sen- 
meed  or  committed  therefor  to  a  State  prison  or  penitentiary  had 
jted  at  an  election.     After  the  adoption  of  the  Constitution  of 
^94,  where  the  direction  to  the  Legislature  was  mandatory,  tliis 
revision  of  the  Penal  Code  was  repealed  and  there  was  substituted 
»r  it  a  provision  that  any  person  wlio  knowingly  votes,  or  offers  or 
;tempts  to  vote,  at  an  election,  when  not  qualified,  is  guilty  of  a  felony, 
he  indication  of  the  legislative  intent  seems  to  me  to  be  clear.    It 
nposed  a  penalty  upon  every  person  who  knowingly  votes,  or  offers 
>  vote,  at  an  election,  when  not  qualified  to  vote  ;  and  at  the  same 
jssion  of  the  Legislature  there  was  passed  tlie  General  Election 
aw,  which,  by  subdivision  10  of  section  34  (Laws  of  1896,  chap.  909, 
Ided  by  Laws  of  1901,  chap.  654),  provided  that  no  person  who  has 
Dcn  convicted  of  a  felony  shall  have  the  right  to  register  for  or  vote 
b  any  election  unless  he  should  have  been  pardoned  and  restored  to 
le  rights  of  citizenship,  and  that  the  Legislature  intended  to  repeal 
le  provision  which  only  made  it  a  criine  for  a  person  who  had  been 
anvicted  and  imprisoned  to  vote  at  an  election  by  having  the  quali- 
cation  to  vote  to  be  determined  by  the  Greneral  Election  Law 
^hich  was  passed  at  the  same  session  of  the  Legislature,  and  then 
lat  every  one  who  was  not  qualified  under  the  Election  Law,  but 
r\\o  voted  or  attempted  to  vote,  should  be  guilty  of  a  felony ;  and 
ion  by  the  Election  Law  provided  that  no  person  who  had  been 
^nvicted  of  a  felony  should  have  the  right  to  vote,  or  attempt  to 
ote,  at  any  election  unless   he  shall  have  been  pardoned.    The 
uilt   or   innocence  of   a  person   charged    with   a  felony  depends 
pon  liis  conviction  by  a  jury,  and  the  verdict  of  the  jury  neces- 
irily  doterniines   his  guilt  or  innocence  of   the  crime  charged. 
Vhou  the  judgment  shall  be  entered  upon  that  conviction,  orwheiL 
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the  imprisonment  fihall  actually  commence,  is  largely  within  the 
discretion  of  the  court.  It  certainly  could  not  have  been  intended 
t  lat  where  an  election  should  occur  between  the  time  of  the  con- 
viction by  the  jury  and  the  entry  of  the  formal  judgment  upon 
such  conviction,  the  convicted  person  should  be  allowed  to  vote. 
The  suspension  of  a  sentence  is  nothing  more  than  the  postpone- 
ment by  the  judge  before  whom  the  case  was  tried  of  the  entry 
of  the  judgment  and  the  commencement  of  the  imprisonment  pre- 
scribed by  law.  There  can  be  no  doubt  but  that  the  defendant  can 
now  or  at  any  time  be  called  up  and  sentence  imposed  upon  him 
for  the  crime  for  which  he  has  been  convicted  by  the  jury.*  He 
has  not  been  pardoned  or  relieved  from  the  consequences  of  his 
violation  of  law.  The  fact  of  the  conviction  by  the  jury  remains. 
An  examination  of  the  provisions  of  the  Penal  Code  shows  that 
there  is  a  clear  distinction  between  a  conviction  by  a  jury  and  the 
judgment  or  punishment  which  follows.  By  section  9  of  the  Penal 
Code  it  is  provided  that :  "  The  punishments  prescribed  by  this 
Code  can  be  inflicted  only  upon  a  legal  conviction  in  a  court  having 
jurisdiction."  Section  688-a  of  the  Penal  Codef  provides  that  a  per- 
son who,  after  haying  been  three  times  convicted  within  this  State 
of  felonies  or  attempts  to  commit  felonies,  or  under  the  law  of  any 
other  State,  government  or  country  of  crimes  which  if  committed 
within  this  State  would  be  felonies,  commits  a  felony  within  this 
State,  shall  be  sentenced  upon  conviction  as  provided  for  in  the  sec- 
tion. Section  694  of  the  Penal  Code  provides  that  where  a  person 
is  convicted  of  two  or  more  offenses,  before  sentence  has  been  pro- 
nounced upon  him  for  either  offense,  the  imprisonment,  to  which 
he  is  sentenced  upon  the  second  or  other  subsequent  conviction, 
most  commence  at  the  termination  of  the  first  or  otlier  prior  term 
or  terms  of  imprisonment  to  which  he  is  sentenced.  In  those  cases 
it  seems  quite  evident  that  the  conviction  referred  to  is  the  convic- 
tion by  a  jury,  and  not  the  formal  sentence  or  judgment  pronounced 
upon  the  conviction.  Section  390  of  the  Code  of  Criminal  Proced- 
ure also  recognizes  the  same  distinction.  It  provides  that  if  the 
defendant  has  committed  a  crime  and  tliere  is  a  reasonable  ground 
of  doubt  in  which  of  two  or  more  degrees  he  is  guilty,  he  can  be 

•See  Code  Crim.  Proc.  §  470a.— [Rep. 

t  Added  by  Laws  of  1907,  chap.  645.— [Rkp. 
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convicted  of  the  lowest  of  those  degrees  only.  Section  395  pro- 
vides  that  a  confession  of  a  defendant  is  not  sufficient  to  warrant 
his  conviction  without  additional  proof  that  the  crime  charged  lias 
been  committed ;  sections  396  and  397  provide  that  upon  a  trial  for 
treason  the  defendant  cannot  be  convicted  except  upon  the  testi- 
mony as  prescribed  in  these  two  sections ;  section  399  provides  that 
a  person  cannot  be  convicted  on  the  testimony  of  an  accomplice 
unless  corroborated,  and  section  750*  provides  that  on  an  appeal 
from  the  Court  of  Special  Sessions  for  the  purposes  of  an  appeal  in 
all  cases  a  conviction  for  a  criminal  offense  shall  be  deemed  a  final 
judgment,  although  sentence  shall  have  been  suspended  by  the 
court  in  which  the  trial  was  had.  or  otherwise  suspended  or  stayed. 

It  seems  to  me  quite  evident  that  when  conviction  is  spoken  of 
there  is  intended  the  actual  finding  of  the  jury  that  the  defendant 
is  guilty,  and  that  since  the  amendment  of  the  Penal  Code  in  1901 
any  one  who  has  been  convicted  by  a  jury  of  a  felony  is  disqualified 
to  vote  unless  he  has  been  pardoned,  and  that  when  such  person 
knowingly  votes  or  offers  to  vote  at  an  election  he  is  guilty  of  a 
crime. 

It  follows  that  the  judgment  appealed  from  must  be  reversed 
and  the  demurrer  overruled,  and  the  case  remitted  to  the  Court  of 
Greneral  Sessions  to  be  proceeded  with  according  to  law. 

Patterson,  P.  J.,  and  Lauohlin,  J.,  concurred ;  Clarke  and 
Houghton,  JJ.,  dissented. 

Patterson,  P.  J.  (concurring) : 

I  concur  witli  Mr.  Justice  Ingraham  in  the  views  he  has  expressed 
concerning  the  meaning  to  be  attached  to  the  word  "  conviction," 
as  used  in  the  provision  of  the  Election  Law  (Laws  of  1901,  chap. 
654f )  relating  to  tiiQ  disqualification  of  votere.  I  concur  with  liis 
view  that  antecedent  provisions,  which  required  both  conviction 
and  sentence  for  crime  as  necessary  to  create  the  disqualification, 
were  repealed,  and  that  conviction  alone  of  crime  is  all  that  is  now 
required  by  law.  To  the  word  *' conviction,"  as  the  statute  now 
stands,  should  be  assigned  its  primary,  original  and  ordinary  unean- 

♦  Amd.  by  Laws  of  1907,  chap.  685.—  [Rep. 

t'See  Laws  of  1896,  chap.  909,  §  84,  subd.  10,  added  by  Laws  of  1901,  chap. 
651—  [Rep. 
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iiig,  which  is  the  finding  of  a  person  guilty  of  an  offense  \nt]i 
which  he  has  been  charged,  either  by  the  verdict  of  a  jury  or  on 
his  own  confession.  (4  Black.  Corn.  362.)  Bishop  on  Statutory 
Crimes  (§  .34:8)  says :  "  The  word  *  conviction '  ordinarily  signifies 
the  finding  of  the  jury,  by  verdict,  that  the  prisoner  is  guilty.  Wlien 
it  is  said  there  has  been  a  conviction,  or  one  is  convict,  the  mean- 
ing usually  is  not  that  sentence  has  been  pronounced,  but  only  that 
the  verdict  has  been  returned.  So  a  plea  of  guilty  by  the  defend- 
ant constitutes  a  conviction  of  him."  The  finding  of  the  jury  is  the 
establishment  of  guilt  in  due  course  of  law.  The  suspension  of 
sentence  in  no  way  disturbs  that  finding,  but  merely  postpones  the 
imposition  of  punishment. 

The  question  arising  under  the  Election  Law  is  not  one  affecting 
the  general  civil  status  or  rights  before  sentence  is  passed  of  a  per- 
son found  by  a  jury  to  have  been  guilty  of  crime,  and  so  the  cases 
in  which  it  has  been  held  that  a  person  found  guilty  by  the  verdict 
of  a  jury  but  not  sentenced  is  still  qualified  to  be  a  witness,  do  not 
apply  to  the  present  case.  The  condition  of  adjudged  infamy  fol- 
lowing a  conviction  of  crime  was  not  indelibly  stamped  upon  a 
person  until  sentence  had  been  passed  upon  him  pursuant  to  the 
verdict.  It  was  the  general  condition  of  infamy  which  disqualified 
a  person  from  being  a  witness.  Here,  however,  is  a  special  statute 
relating  to  a  particular  subject,  namely,  the  disqualification  of  voters 
and  designed  to  preserve  the  purity  of  election ;  and  as  to  that  par- 
ticnlar  subject  the  statute  has  prohibited  one  convicted  of  crime 
fronn  exercising  the  right  of  suffrage.  The  imposition  of  a  penalty 
is  to  render  the  purpose  of  the  legislation  effective. 

The  consideration  of  the  statutes  and  the  commentary  upon  them 
made  by  Mr.  Justice  Inobaham  in  his  opinion,  to  my  mind,  lead  to 
the  necessary  conclusion  that  in  the  provision  of  the  last  statute 
cited  by  him  the  Legislature,  in  the  use  of  the  word  "  conviction," 
intended  that  that  word  should  haver  its  primary  and  ordinary  mean- 
ing, namely,  an  establishment  of  guilt  either  by  confession  or  the 
verdict  of  a  jury. 

Inobahah  and  Laughlin,  JJ.,  concurred. 
App.  Div.— Vol.  CXXVI.        7 


Digitized  by 


Google 


People  v,  Fabiak. 


First  Department,  May,  1908. 


[Vol.  126. 


Olabke,  J.  (diBsenting) : 

I  dissent.  It  is  true  tliat  the  word  "  conviction  "  in  popular  par- 
lance, and  indeed  in  Code  and  statutory  provisions,  often  means  the 
verdict  of  a  jury  finding  the  defendant  guilty  of  that  whereof  he  is 
charged.  It  is  usually  applied  in  criminal  proceedings,  but  is  some- 
times made  use  of  in  civil,  as  hereinafter  pointed  out.  But  1  have 
roaohed  the  conclusion  that  the  weight  of  authority  sustains  the 
proi)osition  that  where  pains,  penalties,  fines,  forfeitures  and  dis- 
qualifications follow  upon  conviction,  then  "conviction"  means  the 
sontence  or  judgment  of  the  court  entered  upon  the  finding  of  the 
jury  and  proved  by  the  record. 

If  that  is  not  so  the  position  of  the  defendant  is  this  :  He  stands 
iudiotcd  for  a  felony  for  leaving  voted  at  a  general  election  in  1907, 
not  then  being  qualified  to  vote  because  on  the  21st  of  February, 
11H)5,  a  jury  ha^l  rendered  a  verdict  finding  him  guilty  of  the  crime 
of  burglary  in  the  third  degree.  Sentence  upon  that  verdict  was 
sus|>cndci)^  it  must  l>e  assume<l,  for  good  reason,  something  of  weight 
in  defendant's  favor.  He  had  no  way  in  which  he  could  review  the 
trial*  No  appeal  would  lie,  No  judgment  was  entered  from  which 
he  could  apj>cal.  (Coile  Crim.  Pi\k\  §  517;  People  v.  MarJcham^ 
114  Apjv  Div,  8S7,)  In  my  opinion  it  is  extremely  doubtful  whether 
he  could  be  {mrdoned.  Article  4,  section  5,  of  die  Constitution  pro- 
ThJes  tlwit  **The  Governor  sh.^11  have  the  pi>wer  to  grant  reprieves, 
eommuuuioiv^i  and  )>ardons  ^fur  conr^^ium^  for  all  offenses  except 
tJHMi^H)  and  casieis  of  imjxviohment,  *  *  »  He  sliall  aonuallj 
Ci^umunicate  to  the  Lcirisljitureejiolj  c:^^  of  reprieve,  commutatiou 
or  )^ai\)i\n  gnuitcvl.  stating  tLe  nanu^  of  tlie  <\>nvict,  the  crime  of 
wlnv^3i  he  w^fts  <\\nvicu\l  tlf  ^^/V^#iv  aui]  iU  da^'f^  and  the  date  of 
tW  <^MnmwtaT5v^n,  paivJon  or  repnove.'' 

Th^s  Ol^::1^^n:^ll5.^nA]  proviso  on  seor.>>  to  n^e  to  nwam  that  a  pardon 
w>*y  OT.lv  he  p^TiTod  after  5>e::nen(V  upvMi  a  verdSca  of  guilty,  that 
is  a  <vinTic*:Sv^Ti  in  ]c*^  pAriA:»ci\  Sv\  ^.pv^n  ^n  i:rif  lii^^Led  ksgal  pro- 
<yy^.:":r.^  V::K"i  c*,t.t-),^i  l%e  rexjtiroi  T.;-*.»n  :ji;'peal,  liCtr  the  daiioed 
o.NTij^C'Derjr^^s  TfCnvtxi  from  Vr  c\t>rzT:re  cjemency,  A  disabOity,  a 

'**!:  i>  rme  i.^tT  :rr»e  r^-^lT-in'tirc  ::  >r.rr&£r^  5s  conferred,  aijd  the 
ric'  *  T.-^  fx-jTC-.'^r^  ^T  i>  ri^?.^TTx>v*5,  'r  t  :  Nf  C:'"n>:r:rrT>  .t^."^  said  FoiiSiOE, 
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Article  1,  section  1,  of  the  Constitution  provides  that  "No  mem- 
ber of  this  State  shall  be  disfranchised,  or  deprived  of  any  of  the 
rights  of  privileges  secured  to  any  citizen  thereof ,  unless  by  the  law 
of  the  land,  or  the  judgment  of  his  peers."  Article  2,  section  2, 
"  Persons  excluded  from  the  right  of  suflErage,"  first  provides  that 
no  person  who  shall  promise  or  receive  any  money,  etc.,  as  compen- 
sation for  giving  or  withholding  a  vote  at  an  election  or  who  shall 
make  a  bet  upon  the  result  thereof  "  shall  vote  at  such  election," 
and  provides  for  a  challenge  for  such  cause  and  for  the  exaction  of 
an  oath  by  the  elector  that  he  has  not  done  the  things  prohibited. 
It  then  provides :  "  The  Legislature  shall  enact  laws  excluding  from 
the  right  of  suffrage  all  persons  convicted  of  bribery  or  of  any 
infamous  crime."  In  the  Constitution  of  1821  the  language  was : 
"  Laws  may  be  passed  excluding  from  the  right  of  suffrage  persons 
who  liave  been  or  may  be  convicted  of  infamous  crimes." 

In  the  Constitution  of  1846  the  language  was :  "  Laws  may  be 
passed  excluding  from  tlie  right  of  suffrage  all  persons  who  have 
been  or  may  be  convicted  of  bribery,  of  larceny  or  of  any  infamous 
crime."  This  provision  was  amended  in  1874  so  as  to  provide  as 
follows :  "  The  Legislature  at  the  session  thereof  next  after  tlie 
adoption  of  this  section  sliall  and  from  time  to  time  thereafter  may 
enact  laws  excluding  from  the  right  of  suffrage  all  persons  convicted 
of  bribery  or  of  any  infamous  crime."  As  the  phrase  "  convicted 
of  any  infamous  crime  "  appeared  in  all  of  these  constitutions  and 
so  is  to  be  taken  as  a  mere  continuance  of  the  provision  and  not  as  a 
new  enactment  in  the  present  Constitution,  we  are  to  inquire  what 
was  the  meaning  of  the  words  when  put  into  the  Constitution  in  1821. 
The  'meaning  of  said  word  under  the  common  law,  then  in  force, 
arose  upon  questions  involving  the  competency  of  witnesses. 

In  1816  {People  v.  Herrickj  13  Johns.  83)  Spencer,  J.,  said : 
"  It  is  laid  down  as  an  axiom  by  almost  all  the  writers  on  evidence, 
that  the  party  who  would  take  advantage  of  the  exception  that  a 
witness  has  been  convicted  of  the  crimen  falsi  must  have  a  copy  of 
the  record  of  conviction  ready  to  produce  in  court." 

In  People  v.  Whipple  (9  Cow.  707),  in  1827,  one  Strang  had 
just  been  convicted  by  a  verdict  of  a  jury  as  a  principal  in  the 
murder  of  which  Mrs.  Whipple,  the  prisoner  at  the  bar,  stood 
charged  as  an  accessory  before  the  fact.    The  district  attorney 
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moved  that  he  sliould  be  brought  up  and  examined  as  a  witness 
on  the  part  of  the  prosecution.  Duer,  J.,  said:  "The  objec- 
tions urged  against  the  motion  are,  1st,  that  Strang  having  been 
convicted  of  an  infamous  crime  is  an  incompetent  witness.  *  *  * 
The  disability  of  Strang  to  give  testimony  is  urged,  in  the  first 
place,  on  the  ground  of  the  legal  infamy  resulting  from  his  con- 
viction. This  infamy  was  formerly  held  to  arise  from  two  sources, 
a  conviction  of  certain  offenses,  and  the  infliction  of  certain  penal- 
ties. The  mere  conviction,  properly  evidenced,  of  some  crimes  was 
always  sufficient,  as  it  is  at  present,  to  render  the  offender  infamous; 
whilst  some  penalties  of  a  personally  degrading  character  had 
also  the  same  effect,  whatever  the  crimes  might  be  for  which  they 
were  inflicted.  But  it  is  now  settled,  on  better  principles,  that  it  is 
the  crime,  and  not  the  punishment,  which  creates  the  infamy  and 
destroys  the  competency  of  the  witness.  *  *  *  In  order,  how- 
ever, to  urge  the  disability  with  effect,  it  is  necessary  to  prove  the 
record  of  the  judgment  as  well  as  of  the  conviction.  The  sentence, 
says  Chitty,*  must  be  produced  as  well  as  the  conviction,  lest  any 
objection  should  have  defeated  it  on  arrest  of  this  judgment.  And 
the  admission  of  the  witness  himself  will  not  suffice,  without  a  copy 
both  of  the  judgment  and  the  conviction.  In  these  positions  the 
other  most  approved  modern  elementary  writers,  Phillips  and  Star- 
kie,  concur  with  Chitty,  and  they  are  abundantly  supported  by  the 
authorities  to  which  they  severally  refer.  (1  Phil.  Ev.  26 ;  2  Starkie, 
716 ;  1  Cowp.  8t ;  4  Bur.  2283^ ;  8  East,  77§ ;  11  East,  309.!)  So 
that  Strang's  competency  as  a  witness  is  not  affected  by  his  convic- 
tion merely ;  neither  will  it  be  destroyed  unless  that  conviction  be 
followed  up  by  judgment." 

The  word  "conviction"  has  been  used  in  the  statutes  of  this 
State  in  reference  to  civil  actions  In  2  Revised  Statutes,  146,  sec- 
tion 49,  "  Marriage  after  divorce  for  adultery,"  the  language  is, 
"  but  no  defendant  convicted  of  adultery  shall  marry  again  until 
the  death  of  the  complainant." 

2  Revised  Statutes,  146, section 48,  provides  that  "A  wife bemg  a 
defendant  in  a  suit  for  a  divorce  brought  by  her  husband,  and  con- 

*See  Chitty  on  Criminal  Law,  601.—  [Rep.  \LeeY.  Oansel,  at  p.  3.— [Rkp. 

t  Sutton  V.  Bishop,  at  p.  2286.—  [Rep. 

§  Sex  V.  InhabitanU  of  CaUeU  Careinion.—  [Rep.  |  Sex  v.  IVaZ.—  [Rkp. 
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yicted  of  adultery,  shall  not  be  entitled  to  dower  in  her  basband'e 
real  estate,  or  any  part  thereof  *  *  *."  Pitts  v.  Pitts  (52  N.  Y. 
593)  was  an  action  for  partition.  One  Eachel  Ann  Pitts  demanded 
her  inchoate  dower.  The  husband  resisted  upon  the  ground  that  he 
had  commenced  an  action  for  absolute  divorce  against  his  wife, 
which  had  been  referred  to  a  referee,  and  the  referee  had  found  tliat 
the  wife  had  been  guilty  of  an  act  of  adultery.  But  the  referee 
also  found  that  the  husband  had  condoned  the  offense,  and  with 
full  knowledge  cohabited  with  defendant,  and  directed  a  dismissal 
of  the  complaint.  Allen,  J.,  said :  "  A  wife  can  only  be  barred  of 
dower  by  a  conviction  of  adultery  in  an  action  for  a  divorce,  and  by 
the  judgment  of  the  court  in  such  action.  (2  K.  S.  146,  §  48 ;  1  id. 
p.  741,  §  8.)  The  loss  of  dower  is  a  part  of  the  penalty  for  the  offense 
and  follows  the  judgment.  A  forfeiture  of  dower  cannot  be  estab- 
lished by  proof  of  adultery,  or  by  a  verdict  or  judgment  in  any 
other  action.  The  proof  or  admission  upon  the  record  of  adultery 
in  an  action  to  recover  dower,  will  not  defeat  the  action  under  the 
statutes  of  this  State." 

Schiffer  v.  Pruden  (64  N.  Y.  47)  was  an  action  for  specific  per- 
formance of  a  contract  for  the  purchase  of  real  estate.  Title  was 
rejected  upon  the  ground  that  plaintiff^s  immediate  grantor  had  a 
wife  living  who  had  not  joined  in  the  conveyance.  In  answer 
plaintiff  insisted  that  in  an  action  for  absolute  divorce  it  had  been 
found  that  she  had  committed  adultery.  It  further  appeared, 
however,  that  in  the  same  action  the  referee  had  found  that  the 
husband  had  also  committed  adultery  and,  hence,  the  complaint 
had  been  dismissed.  Folger,  J.,  after  alluding  to  tlie  provisions  of 
the  Kevised  Statutes,  said:  ^^He  contends  that  the  finding  of 
fact  of  the  referee  above  mentioned,  is  a  conviction  of  her  of  adultery, 
and  that  she  is  thereby  barred  of  or  has  lost  her  right  to  be  endowed  in 
these  lands.  He  has  argued  as  though  any  conviction  in  any  action, 
that  is  (as  he  interprets  the  word  conviction),  any  finding  of  fact  or 
any  verdict  that  a  wife  has  been  guilty  of  adultery,  will  take  from 
her  her  title  to  dower.  *  *  *  We  cannot  agree  that  the  word 
conviction^  in  the  place  in  which  it  is  found,  means  only  the 
establishing  her  adultery  as  a  fact  by  proof.  We  think  that  it  is 
charged  with  the  fuller  meaning  that,  upon  the  proof  and  finding  or 
verdict  of  her  adultery,  the  court  has  given  judgment  of  divorce 
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against  her,  and  dissolved  the  marriage  between  her  and  the  hus- 
band. *  *  *  Doubtless  the  word  conviction  ordinarily  signifies 
the  finding  of  the  jury  by  a  verdict  that  the  accused  is  guilty.  Yet 
the  word   sometimes   denotes  the  final  judgment   of    the   court. 

*  *  *  Thus  the  case  of  a  witness  rendered  incompetent  to  tes- 
tify, by  conviction  for  an  infamous  crime,  has  an  analogy.  The 
language  of  the  law  is  that  he  is  rendered  incompetent  by  his  con- 
viction of  treason,  felony  or  crimen  falsi  ;  but  to  shut  him  from  the 
witness  box,  his  conviction  rai\st  be  shown  by  a  judgment.  {The 
People  V.  Herrick^  13  J.  R.  82 ;  The  People  v.  Whipple^  9  Cow. 
707.  See,  also,  10  Sm.  &  M.,  supra ;  *  1  Den.  Cr.  Cas.,  supra^\ 
where  Pollock,  B.,  says  :  *  A  verdict  of  a  jury  in  a  civil  cause  is 
not  evidence  without  judgment.')  " 

In  Blaufus  V.  People  (69  N.  Y.  107)  the  question  was  as  to  the 
competency  of  a  witness  who  had  been  indicted  for  perjury ;  the 
jury  had  found  him  guilty  and  he  was  then  in  custody  awaiting 
sentence  upon  that  verdict.  Folger,  J.,  said :  "  We  have  lately 
in  civil  cases  been  called  upon  to  construe  statutes  of  similar  import. 
We  have  held  in  them  that  there  was  no  conviction  merely  upon 
the  finding  of  the  question  of  fact,  and  that  there  must  also  be  a 
judgment  of  the  court.  These  cases  arose  under  the  acts  relating 
to  dower  and  the  forfeiture  of  it  by  adultery.  *  *  *  We  do 
not  think  that  it  is  different  under  the  criminal  statutes  involved  in 
this  case.  *  *  *  In  Lee  v.  Gansel  (Cowp.  3)  Ld.  Mansfield 
lays  it  down  that  '  a  conviction  upon  a  charge  of  perjury  is  not 
sufficient  unless  followed  by  a  judgment.  I  know  of  no  case,'  he 
says,  *  where  a  conviction  alone  has  been  an  objection  :  because  upon 
a  motion  in  arrest  of  judgment  it  may  have  been,  or  may  be  quashed.' 

*  *  *  A  kindred  rule  is,  that  a  plea  of  autre  fois  convict  can 
be  proven  only  by  the  record ;  and  the  indictment,  with  the  finding 
of  the  jury,  etc.,  indorsed  by  the  proper  oflicer  is  not  sufficient, 
although  it  appear  that  no  record  has  been  made  up  {Rex  v.  ^oi^- 
ma7i,6Car.&P.99t).  *  *  *  The  PeopUv,  Ilerrich  {IZ  3.  ^.% 
82)  is  always  considered  an  authority  to  this  point.  The  People  v. 
Whipple  (9  Cowen,  707)  is  express." 

*Kreit?iler  v.  State  of  Mississippi,  (18  Miss.  [10  Sm.  &  M.]  192).  —  [Rbp. 
t  See  Beg.  v.  Hinks,  p.  84.—  [Rkp.  X  See  page  101.—  [Rep. 

§  Johnson's  Reports.- [Rbp, 
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In  Peoj>le  v.  McGloin  (91  N.  Y.  241)  Rugeb,  Ch.  J.,  said :  "  It 
is  claimed  that  Banfield  was  rendered  incompetent  to  testify  as  a 
witness  in  the  case,  by  virtue  of  tlie  provisions  of  the  Revised 
Statutes  (vol.  3  [Banks'  6th  ed.],  994,  §  43,  tit.  7),  the  essential  por- 
tions of  which  read  as  follows:  'No  person  sentenced  upon  a  con- 
viction for  felony  shall  be  competent  to  testify  in  any  cause,  matter 
or  proceeding,  civil  or  criminal,  unless  he  be  pardoned  by  the  Gov- 
ernor or  by  the  Legislature,  except  in  the  cases  specially  provided 
by  law.'  It  is  claimed  that  section  832  of  the  Code  of  Civil  Pro- 
cedure which  was  in  force  at  the  time  of  the  commission  of  this 
crime,  and  which  reads  as  follows :  '  A  person  who  has  been  con- 
victed of  a  crime  or  misdemeanor,  is  notwithstanding  a  competent 
witness  in  a  civil  or  criminal  action,  or  special  profeeeding,  but  the 
conviction  may  be  proved  for  the  purpose  of  affecting  the  weight 
of  his  testimony,  either  by  the  record  or  by  his  cross-examination, 
upon  which  he  must  answer  any  question  relevant  to  that  inquiry, 
and  the  party  cross-examining  him  is  not  concluded  by  his  answer  to 
such  a  question,'  does  not  restore  the  competency  of  the  witness, 
because  the  disqualification  imposed  by  the  foregoing  section  of  the 
Revised  Statutes  follows  only  upon  a  *  sentence  based  upon  a  con- 
viction for  a  felony,'  whereas,  the  subsequent  enabling  statute, 
embodied  in  section  832  of  the  Code  of  Civil  Procedure,  relieves 
only  those  who  have  been  disqualified  by  a  conviction  of  a  crime  or 
misdemeanor,  leaving,  as  it  is  claimed,  those  who  have  been  tried, 
convicted  and  sentenced,  still  subject  to  the  exclusion  pronounced 
by  the  Revised  Statutes.  It  is  hardly  conceivable  that  this  construc- 
tion can  be  seriously  urged.  Both  at  common  law  and  by  statute 
a  witness  becomes  disqualified,  only  after  sentence  rendered  upon  a 
conviction  for  felony.  {People  v.  Whipple^  9  Cow.  707;  People  v. 
Herricky  13  Johns.  82.)  When  it  is  considered  that  a  mere  convic- 
tion, not  followed  by  a  sentence,  never  worked  a  disability,,  it  will 
be  seen  that  the  construction  contended  for  by  the  plaintiff  in  error 
would  deprive  section  832  of  the  Code  of  Civil  Procedure,  as  well 
as  section  714  of  the  Penal  Code,  of  any  meaning  or  effect  what- 
soever. *  *  *  The  language  used  in  section  832  to  describe 
the  object  intended  to  be  accomplished  is  that  which  has  obtained 
invariable  usage,  not  only  in  the  reports,  but  with  text  writers, 
and  is  there  used   according   to   the  signification  given   to   it   by 
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legal  writers.  It  was,  therefore,  an  accurate  legal  description  of 
such  a  disqualification  to  say  that  it  is  produced  by  a  conviction 
of  a  felony.  It  is  the  depravity  of  nature  evidenced  by  the 
conviction  that  creates  the  disability,  and  is  the  only  cause 
of  that  disability.  *  It  is  the  infamy  of  the  crime  and  not  the  nature 
of  the  punishment  which  destroys  competency.'  (1  Wharton's 
Criminal  Law,  §  760.*)  While  the  terms  *  disqualified  by  a  sentence 
for  crime,'  or  similar  words,  are  never  found  in  the  text  books  or 
reports,  the  language  used  in  section  832  is  invariably  employed  to 
describe  the  disability  referred  to.  {Jackson  v.  Oshom^  2  Wend. 
555 ;  13  Johns.  82, 8uj>ra  t;  Hilts  v.  Colvin,  14  id.  182.)  The  dis- 
qualification, though  entirely  based  upon  the  conviction,  yet,  in 
order  to  preclude' the  possibility  that  tlie  conviction  may  have  been 
nullified  by  a  motion  in  arrest  or  other  proceeding,  is  by  the 
Bevised  Statutes  required  to  be  followed  by  a  sentence  in  order  to 
become  effectual.  Tliere  is  not  one  disqualification  produced  by  a 
conviction,  and  another  by  a  sentence,  but  both  conviction  and  sen- 
tence together  produce  one  and  the  same  disqualification.  The 
removal  of  the  cause  of  disqualification  necessarily  restores  the  com- 
petency of  the  witness,  without  reference  to  the  fact  as  to  whether 
he  was  sentenced  or  not.  It  was  evidently  the  intention  of  the 
Legislature  to  remove  the  disqualification  in  question,  and  it  is  our 
duty  in  construing  this  statute  to  give  effect  to  that  intention. 
From  the  irreconcilable  repugnancy  which  exists  between  these 
acts,  the  inference  inevitably  follows  that  the  provisions  of  the 
Revised  Statutes  were  intended  to  be  repealed  by  the  enactment  of 
the  Code  of  Civil  Procedure."  (See,  2X^0^* People  v.  SuUivan^  34 
App.  Div.  544.)  / 

In  People  ex  rel,  Forsyth  v.  Court  of  Sessions  (141  N.  Y.  294) 
it  was  said  :  "  The  suspension  of  the  sentence  simply  postpones  the 
judgment  of  the  court  temporarily  or  indefinitely,  but  the  convic- 
tion and  liability  following  it  and  all  civil  disabilities  remain  and 
become  operative  when  judgment  is  rendered." 

From  the  foregoing  authorities  and  many  in  other  jurisdictions 
which  it  does  not  seem  necessary  to  cite,  it  seems  to  me  that  it  is  a 
fair  conclusion  that  where  disabilities,  disqualifications  and  forfeit- 
ures are  to  follow  upon  a  conviction,  that  in  the  eye  of  the  law  it  is 


^Seeoth  ed.— [Rkp. 


•  -f  People  V.  Herrick.—  [Rep. 
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that  conviction  which  is  evidenced  by  sentence  and  judgment,  and 
that  where  sentence  is  suspended  and  so  the  direct  consequences  of 
fine  and  imprisonment  are  suspended  or  postponed  temporarily 
or  indefinitely,  so  also  the  indirect  consequences  are  likewise 
postponed. 

It  seems  to  me  that  where  the  word  "  conviction  "  is  construed  to 
mean  "  verdict "  —  and  it  is  so  construed  at  times  —  that  construction 
has  been  in  the  interest  of  the  defendant,  but  when  that  interest 
requires  the  word  to  mean  sentence  or  judgment,  that  construction 
has  been  adopted.  For  these  reasons  I  conclude  that  the  judgment 
appealed  from  sustaining  the  demurrer  to  the  indictment  should  be 
affirmed. 

Houghton,  J.,  concurred. 

Judgment  reversed  and  demurrer  overruled  and  case  remitted  to 
the  Court  of  General  Sessions,  to  be  proceeded  with  according  to 
law. 


Orpha   Lenox,   Respondent,   v.   James   Lenox  and    Others, 

Appellants. 

Fourth  Department,  May  6,  1908. 

Real  property  —  facts  insufficient  to  establish  equitable  lien— husband 
and  wife  —  when  action  by  widow  on  her  husband's  contract  does  not 
lie. 

Action  to  establish  an  equitable  lien  on  lands.  It  appeared  that  the  plaintiff  and 
her  husband  had  lived  on  his  father's  farm,  at  first  working  the  same  on  shares 
and  afterwards  paying  a  money  rental.  There  was  evidence  that  the  father 
prior  to  the  death  of  the  plaintiff's  husband  had  promised  to  devise  the  farm 
to  him  provided  he  advanced  part  of  the  consideration  for  the  purchase 
of  another  farm,  and  at, the  father's  death  should  pay  certain  sums  to  other 
parties.  Although  such  will  wtis  actually  made  it  did  not  appear  that  the 
plaintiff's  husband  had  formally  accepted  his  father's  proposition  or  did  any- 
thing from  which  an  acceptance  could  be  implied,  except  remaining  on  the 
farm  as  before,  paying  rent  and  making  certain  improvements,  nor  did  he  by 
any  express  agreement  obligate  himself  to  make  the  payments  to  third  parties 
upon  the  death  of  his  father.  The  plaintiff's  husband  did,  however,  pay  to 
his  father  a  certain  sum  which  was  used  as  part  of  the  purchase  price  of  other 
property.    After  her  husband's  death  the  plaintiff  worked  for  her  father-in- 
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aw  and  gave  evidence  that  he  made  a  similar  agreement  to  devise  the  farm  to 
ler  and  executed  a  will  to  that  effect.  It  was  not  alleged  or  proved  that  the 
father  was  not  at  all  times  able  to  pay  any  judgment  which  might  bo  recovered 
igainst  him.     On  all  the  evidence, 

Id,  that  the  alleged  agreements  and  acts  done  pursuant  thereto  were  too 
ndefioite  and  uncertain  to  authorize  a  court  of  equity  to  impose  an  equitable 
lien  upon  the  lands  in  favor  of  either  the  plaintiff  or  her  husband,  and  that  the 
remedy,  if  any,  was  at  law; 

lat  the  plaintiff  coiild  not  sue  individually  at  law  on  the  alleged  contract  of 
iier  husband,  or  for  the  money  paid  by  him,  in  the  absence  of  an  assignment 
>f  the  claims,  for  the  reason  that  they  belonged  lo  his  estate  and  were  subject 
Lo  administration  for  the  payment  of  his  debts  and  distribution. 

Appeal  by  the  defendants,  James  Lenox  and  others,  from  a  judg- 
ent  of  the  Supreme  Court  in  favor  of  tlie  plaintiff,  entered  in  the 
lice  of  the  clerk  of  the  county  of  Erie  on  the  15th  day  of  Novem- 
r,  1907,  upon  the  decision  of  the  court  rendered  after  a  trial  at 
e  Erie  Special  Term  adjudging  the  defendant  James  Lenox  to  be 
debted  to  the  plaintiff  in  the  sum  of  $2,157,  and  directing  judg- 
ent  against  him  personally  for  that  amount,  with  costs,  and  also 
judging  the  plaintiff  to  have  an  interest  in  the  premises  described 

the  complaint  to  that  amount,  which  constitutes  a  lien  upon  the 
me.  The  judgment  also  directs  that  if  such  amount  is  not  paid 
r  the  defendant  James  Lenox  within  thirty  days  after  entry  of 
dgment  against  him  and  service  of  a  copy  thereof  upon  him,  the 
■omises  shall  be  sold  according  to  the  usual  practice  of  the  conrt 
id  that  out  of  the  proceeds  the  amount  adjudged  to  l)e  due  to  the 
aintiff  and  the  costs  awarded  shall  be  first  paid,  with  interest,  and 
lat  any  sums  remaining  shall  be  paid  to  the  defendants  Sarah  A. 
aylor  and  Frances  E.  I^nox,  share  and  share  alike,  and  that  in 
;8e  of  deficiency  the  plaintiff  sliall  have  judgment  agaiust  the 
afendant  James  Lenox  for  the  amount  thereof. 

The  action  was  commenced  on  the  13th  day  of  July,  1907, 
ractically  to  obtain  the  relief  awarded  by  tlie  judgment. 

J^yed  •/!  Blachmm  and  TT.  A,  Reipwlds  for  the  appellants. 

Kn\M  F,  Jvni{i<*y  for  the  respondent. 

IoLknnan,  r.  J. : 

Tho  (h^foudiiut  Jamos  Lenox,  who  at  the  time  of  the  trial  wag 
)vonty-four  ywirsof  a^i\  was  the  owner  of  the  premises  described 
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in  the  complaint,  consisting  of  a  farm  of  about  two  hundred  acres. 
The  plaintiff  is  the  widow  of  El  win  Lenox,  the  son  of  James  Lenox. 
Elwin  died  intestate  on  the  22d  day  of  April,  1891.  lie  left  him 
surviving  the  plaintiff  and  one  child,  Odessa  Lenox,  who  died  May 
23,  1902,  intestate  and  witliout  issue.  The  defendants  Sarah  A. 
Taylor  and  Frances  E.  Lenox  are  the  daughters  of  James  Lenox. 
In  March,  1883,  the  plaintiff  and  Elwin  Lenox  were  married  and  in 
October  following  they  moved  onto  his  father's  farm,  the  premises 
in  question.  The  father  and  his  family,  at  that  time  consisting  of 
himself,  wife  and  unmarried  daughter  Frances,  resided  upon  an 
adjoining  farnv  In  March  of  the  following  year  (1884)  James 
Lenox,  his  wife  and  daughter  Frances  moved  onto  the  farm  in 
question  and  lived  with  the  plaintiff,  her  husband  and  their  daughter 
Odessa  as  one  family  until  Elwin's  death  in  1891,  and  during  all  of 
that  time  the  plaintiff  did  the  work  of  the  household  for  her  hus- 
band. After  Elwin's  death  the  plaintiff  continued  to  work  as  before, 
the  family  then  consisting  of  herself  and  daughter  Odessa,  James 
Lenox  and  his  wife,  until  her  death,  which  occurred  in  1895,  his 
daughter  Fmnces  and  a  hired  man.  This  continued  until  Decem- 
ber 20,  1898,  when  the  plaintiff  and  her  daughter  left  the  farm. 
This  was  seven  days  before  the  marriage  of  James  Lenox  to  his 
second  wife,  one  Mary  Southwick,  and  it  is  apparent  that  the  plain- 
tiff left  because  of  such  approaching  marriage,  which  was  opposed 
by  her.  At  all  events  she  was  discharged  by  or  left  with  the  con- 
sent of  James  Lenox.  Soon  after  James  Lenox's  second  marriage 
his  wife  became  deranged  and  was  removed  to  a  hospital.  He  then 
engaged  the  plaintiff  to  return  to  the  farm  and  work  for  him,  agree- 
ing to  pay  her  two  dollars  and  fifty  cents  per  week  for  her  services, 
which  he  did  during  a  part  of  tlie  year  1899  and  mitil  she  finally 
quit  in  October  of  that  year. 

The  plaintiff  testifies  that  when  she  and  her  husband  moved  onto 
the  farm  in  1883  it  was  fully  stocked  with  cattle,  although  there 
were  no  horses  on  it  except  colts ;  that  the  buildings  were  in  good 
repair;  that  during  the  first  year  the  farm  was  worked  on  shares, 
each  party  having  one-half  of  the  proceeds ;  that  after  the  first  year 
and  nntil  Elwin  died  he  paid  all  expenses  and  paid  to  his  father 
$100  per  year. 

The  plaintiff  further  testifies  that  in  the  year  1888,  after  she 
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and  her  husband  bad  moved  onto  tbe  farm,  and  James  Lenox  with 
liis  wife  and  daughter  liad  become  members  of  the  household,  she 
heard  a  conversation  between  her  husband  and  the  defendant  James 
Lenox ;  that  James  Lenox  said  he  wanted  to  get  the  Washburn 
farm,  so  called,  back  into  the  family,  and  "  that  if  we  would  help 
pay  the  difference  between  the  two  farms,  the  Washburn  farm  and 
the  one  then  occupied  by  Sarah  Taylor,  he  would  buy  it  and  let  bis 
daughter,  Sarah  Taylor,  have  it ;  this  farm  that  they  live  on.  At 
first  it  was  talked  over  about  paying  $1,000,  and  then  he  thought  the 
buildings  needed  repairing,  and  then  he  said  we  were  to  pay  $1,500, 
and  he  would  call  that  paid  toward  our  interest  in  this  farm 
described  in  the  complaint."  That  in  the  same  conversation  James 
Lenox  further  said  :  "  He  would  will  the  premises  described  in  the 
complaint  to  Elwin  E.  Lenox,  providing  after  his  (James  Lenox) 
death  lie  (Elwin)  paid  Sarah  Taylor  $500  more,  and  Frances  E.  Lenox 
$2,000;  and  Ruth  Lenox  (the  wife  of  James)  was  to  have  the  life 
use  and  control  of  the  farm  as  long  as  she  lived,  and  his  daughter, 
Frances  E.  Lenox,  was  to  have  her  home  there  as  long  as  she  lived." 
The  plaintiff  further  testifies  that  about  two  months  after  such 
conversation  James  Lenox  made  and  executed  a  will  containing  the 
above  provisions,  which  he  showed  to  her.  From  the  time  such 
will  was  executed  in  1888  to  1891,  when  Elwin  died,  all  the  parties 
resided  upon  the  farm  as  one  family.  It  does  not  app^r  that 
Elwin  formally  accepted  the  proposition  so  claimed  to  have  been 
made  by  his  father,  nor  does  it  appear  that  he  did  anything  from 
which  an  acceptance  could  be  implied,  except  that  he  remained  on 
the  farm  as  before,  continuing  to  pay  $100  rent  for  the  same,  and 
made  some  permanent  improvements  thereon,  put  a  granary  in  the 
barn,  a  roof  on  the  pig  pen,  laid  flooring  in  the  barn,  put  a  pump 
in  the  well,  partly  built  a  sugar  house,  did  some  ditching,  built  some 
fences,  etc.  Elwin  did  not  by  any  express  agreement  obligate  him- 
self to  pay  Mrs.  Taylor  $500  and  Frances  $2,000  upon  the  death  of 
his  father,  and  to  give  the  use  and  control  of  the  farm  to  his  mother 
Ruth  during  her  life  and  to  furnish  a  home  thereon  for  his  sister 
Frances  while  she  lived.  According  to  plaintiff's  version  of  the 
transaction  the  situation  and  relation  of  all  the  parties  continued 
for  the  three  years  after  such  alleged  conversation  took  place  and 
until  Elwin's  death,  precisely  the  same  as  they  had  been  after 
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Elwia  and  his  family  had  moved  on  to  the  farm  and  before  the 

date  of  such  alleged  conversation.     The  plaintiff,  however,  testifies : 

"  We  afterwards  (after  such  conversation)  paid  Sarah  A.  Taylor 

$1,500  (being  the  amount  which  as  she  claims  they  were  required 

to  pay  by  James  Lenox).     "We  took  a  receipt    *     *     *     which 

reads  as  follows : 

"  *  North  Collins,  October  19^A,  1888. 

"  *  Received  of  Elwin  Lenox  $1,600  towards  my  share  out  of 

father's  estate. 

"  '  (Signed)  Mrs.  SARAH  A.  TAYLOR' " 

Notwithstanding  the  testimony  of  the  plaintiff  in  which  she  says 
"  We  afterwards  paid  Sarah  A.  Taylor  $1,600,"  it  appears  without 
contradiction  that  $1,000  of  that  sum  was  paid  to  the  owner  of  the 
Washburn  farm  by  the  defendant  James  Lenox  ;  that  no  more  than 
$500  of  it  was  paid  by  Elwin  and  that  what  he  did  pay  was  obtained  by 
him  from  the  avails  of  the  farm.  It  seems  to  me  that  the  language 
alleged  to  have  been  used  by  the  defendant  (it  does  not  appear  that 
either  Elwin  or  the  plaintiff  said  a  word  in  response),  and  the  acts 
of  the  parties  claimed  to  have  been  done  in  pursuance  thereof,  are 
altogether  too  uncertain  and  indefinite  to  base  a  determination  by  a 
court  of  equity  that  Elwin  thereby  acquired  an  interest  in  the  prem- 
ises in  question  and  such  as  to  constitute  a  lien  thereon,  even  assum- 
ing that  the  defendant  James  Lenox  conveyed  tlie  premises  as  he 
subsequently  did  and  thus  made  it  impossible  for  Elwin  to  acquire 
title  to  the  farm  under  the  will  which  his  father  had  made.  Elwin 
only  paid  $500  of  the  $1,500,  which  represented  the  difference  in 
value  between  the  Washburn  farm,  wliich  James  Lenox  wanted  in 
the  family,  and  the  farm  then  occupied  by  his  daughter  Sarah. 
Elwin  had  in  no  manner  either  by  word  Or  action  obligated  himself 
to  remain  upon  and  work  the  farm  until  his  father's  death,  to  pay 
the  sum  of  $2,500  to  his  two  sisters  upon  tiie  happening  of  that 
event,  and  to  furnish  a  home  upon  the  farm  for  and  support  his 
mother  and  sister  Frances  during  their  natural  lives ;  neither  does 
it  appear  that  he  was  able  to  perform  any  of  such  obligations. 

Construing  the  language  of  the  defendant  James  Lenox  and.  the 
acts  claimed  to  have  been  done  pursuant  thereto  most  favorably  to 
Elwin  had  he  been  living,  we  think  he  would  only  have  had  a  cause 
of  action  at  law  against  his  father  as  for  breach  of  contract    If  in 
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Mtiuli  ac!tion  a  contract  was  established,  as  claimed,  and  the  father 
had  repudiated  it  or  rendered  performance  on  his  part  impossible, 
KIwin  would  have  been  entitled  to  such  judgment  as  would  repre- 
ROiit  the  damages  sustained  by  him  because  of  its  breach  by  James 
Lonox,  provided  he  had  performed  or  was  ready  to  perform  the 
obligations  assumed  by  him.  The  $500  paid  by  him,  if  so  paid, 
would  not  necessarily  measure  his  damages,  but  could  be  considered 
in  dotornnning  the  value  of  the  contract.  There  is  no  suggestion 
in  tlu)  romplaint  or  proof  that  James  Lenox  has  not  been  at  all 
tiuios  perfectly  able  to  respond  in  damages  and  to  pay  any  judg- 
inont  which  might  l)e  recovered  against  him,  and,  therefore,  and  in 
viow  of  all  the  facts,  no  cause  of  action  in  equity  existed  in  Elwin's 
favor^  ovon  if  the  father  had  repudiated  the  contract  before  Elwin^s 
doHtlu 

Tho  plaintiff,  as  wo  have  seen,  brings  this  action  individually 
and  not  in  any  manner  as  representative  of  her  deceased  Iiusband. 
Sht^  olaims  to  have  sucoeeiled  to  the  rights  of  her  husband  and  to 
iXHWOr  tho  ;^%^lH>  jviid  by  him  by  virtue  of  a  conversation  had  with 
Jauu>(jt  Lonox  a  few  days  after  her  hnsband^s  death. 

Tho  pl^utuJtT  t\>5ititit\l :  **  After  Elwin  died  James  Lenox  asked 
ww>  if  1  \vv>u!d  $tay  with  them,  I  said  *yess  providing  you  want 
UH\*  llo  $iwd  thev  ntHxioii  me  wor?e  than  before.  Then  James 
Uouvvx  ^vi  if  I  wv^uld  jitiiy  and  s^?e  them  thn>ngb  he  would  do  the 
?ftiitw*  by  uto  thjit  W  wvMild  by  Elwin  Lenox,  said  he  would  make 
a  t^ow  wi*!  ju54  thT^  >5t:iK»  a>  th^^  tir^  wi:h  the  exception  it  would  go 
tv^  v^^t\  u?v^vt\  i:.>:x\Ad  x^:  Klwin  LenrXL**  T.ija  soon  after  such 
vwx\N:s*:vii  Jcjuix>5i  l.eix^x  nvio>  a  w:*!  t::i  iH  respects  like  the 
fVct-vr  >fc  ^^  o\vv:^  :I"^v*S  vljt:r::^>  r-js.:w  w-^a^  scttmtnted  for  that  of 

v.- 


ik^,X    iv,^ 


:vci:r  vsr  r:v\i»   t*;rdLrrk 


-,\ 


.■VVltV^-syiKi.VNX   J^^' 


:  >:i»:h  ifcjj  will  to  tite  plain- 

Pj4lr:i5  ie»df<ad  that  after 

^>i^r  :■  e  ex-ev'JiTZ'.tT  >:  Sii»:i  Ikst  will  <he  was 

N^  >oi>i  ,'.:  ;  «f   ?^*cJ5>^-^•   'i.     *  I  i  i   2«;.^ijeir:»?i  jLi>d  milkizig 

i.^    :>iCvO:    w/rS.    *>    ^>f^    ,\'r    ik   fkT^I^      Hf     7t^3>«^   L«X»l'>  kept 

"k»^^  ^^livN^-^-  n    v  ,"rkT^  ^.vi  .-y*.-^  ;£  "£»»?  **'.v'k:-fT:5;.  «i»£  5is  tie  bouse 

*   ::v^  ,   \-«^*  ->.  ':x.-  ^v^v  T^^.  ^v   '^^  -niCv  ^^.  Ti»f'T».^:itt.  **iMff^2iff  and 
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I  went  away  Deceml)er  20th,  1898.  I  stkid  continuonsly  up  to  that 
time.  Those  services  were  worth  $3.50  or  $4.00  per  week.  I  have 
never  had  any  pay  for  this  work  ;  during  all  that  time  James  Lenox 
had  no  hired  help,  except  a  hired  man,  except  four  weeks  when 
Knth  Lenox  (his  wife)  was  sick." 

Assuming  that  such  conversation  took  place,  that  the  new  will 
was  made  in  plaintiflPs  favor  precisely  as  stated  by  plaintiflE  and 
that  she  remained  and  worked  upon  the  farm  pursuant  tliereto,  we 
fail  to  see  how  individually  she  became  entitled  to  the  benefits  of 
the  contract  made  between  her  husband  and  his  father,  especially 
how  she  is  entitled  to  recover  the  $500  alleged  to  have  been  paid 
by  her  husband,  and  which,  with  interest,  constitutes  a  substantial 
part  of  the  judgment  appealed  from.  There  was  no  transfer  of 
Elwin's  interest  to  the  plaintiff,  and  whatever  its  amount  it  belonged 
to  his  estate,  to  be  first  devoted  to  the  payment  of  his  debts,  if  any, 
and  then  to  be  distributed  in  accordance  with  the  provisions  of  the 
Statute  of  Distributions. 

But  assuming  that  the  last  conversation  took  place  as  related  by 
the  plaintiff,  we  think  it  is  too  uncertain  and  indefinite  upon  which 
to  base  a  finding  that  she  thereby  became  entitled  to  an  interest  in 
the  real  estate  in  question.  She  did  not  in  any  manner  obligate 
herself  to  perforin  the  conditions  imposed  upon  her  by  the  second 
will  and  there  is  no  proof  which  indicates  that  she  was  in  any  sense 
able  to  perform  any  or  either  of  them.  Indeed,  she  after  her  hus- 
band's death  did  not  work  or  manage  the  farm,  did  not  assume  any 
responsibility  respecting  it,  did  not  provide  for  James  Lenox  or  his 
family  ;  she  simply  did  the  work  of  the  household.  But  it  appears 
that  the  plaintiff  did  not  remain  on  the  farm  and  continue  to  work 
for  James  Lenox  because  of  the  conversation  above  quoted.  She 
testifies  James  Lenox  subsequently  said,  ^'  If  I  would  stay  there 
he  would  give  me  one  of  those  deeds  and  Frances  E.  Lenox  the 
other,  and  so  1  staid  on  that  ground."  It  appears  that  when  the 
plaintiff  finally  left  the  farm  she  and  James  Lenox  exchanged  receipts, 
she  receipting  to  him  for  all  services  rendered  by  her  and  he  receipt- 
ing to  her  for  the  maintenance  and  support  of  herself  and  daughter. 
But  plaintiff  states,  in  substance,  that  the  receipt  so  given  by  her 
was  signed  under  duress,  although  she  admits  both  are  in  her  hand- 
writing.    But  independent  of  such  consideration  we  conclude  that 
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untiiTB  cause  of  action  against  the  defendant  was  one  at  law  and 
t  in  equity.  That  her  canse  of  action,  if  any,  arises  because  of  a 
each  of  contract  by  the  defendant  entered  into  between  him  and  her, 
d  it  not  appearing  that  tlie  defendant  is  not  responsible  and  able  to 
)pond  in  any  damages  sustained  because  of  such  breach,  no  case 
made  out  for  the  intervention  of  a  court  of  equity.  The  value  of 
liutiflPs  services  should  be  ascertained  in  a  court  of  law  before  a 
ry.  If,  in  addition,  she  has  sustained  damages  by  breach  of  con- 
ict  by  defendant,  such  damages  can  also  be  recovered  and  if  any 
ilgmout  rendereil  in  her  favor,  therefor  is  not  paid  and  execa- 
ilk  is  n>turned  unsatisfied,  an  action  in  equity  may  be  maintained 
set  aside  the  conveyance  made  by  James  Lenox  to  his  two 
nghterss  if  made  with  intent  to  hinder,  delay  and  defraud  the 
lintitr. 

Thojre  being  no  pit>of  tliat  James  Lenox  is  not  responsible  and 
lo  to  re«ix>nd  in  any  amount  which  may  be  awarded  against  him 
iNMisie  of  his  alle$i:ed  breacli  of  contract,  we  think  tliis  action  can- 
t  l>e  maintuued  and  that  defendants^  motion  for  a  nonsuit  should 
v^  K^n  gnuited. 

It  f<i>)low$  tliat  the  judgment  appealed  from  sboald  be  reversed 
d  a  new  trial  granttnl,  with  co^ts  to  appellants  to  abide  event 

All  <v>:u*urTv\l ;  Snaxi;,  J.,  on  tlie  gTv>nnd  that  the  judgment  is 
aiiv?!  tlse  wvHg^it  v^t  t'.o  evidence, 

Jixi^>«^t  reversied  and  new  trial  ordered,  wiih  co&tfr  to  appeUants 


ih-e  Vi:^^?  v>:  :>,'e  Ev^r/lr.i::.  n  of  E.^^ott  E.  J:xi&.  J:>i^Tnefit 
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and  in  the  presence  of  the  attorney  for  the  plaintiff  offered  to  .submit  to  an 
examination,  and  it  does  not  appear  that  his  default  was  willful  or  intended. 
Nor  can  he  be  punished  for  a  civil  contempt  in  the  absence  of  an  adjudication 
that  the  rights  of  the  Judgment  creditor  were  defeated,  impaired,  impeded  or 
prejudiced. 

Appeal  by  Robert  E.  Jones,  judgment  debtor,  from  an  order  of 
the  County  Court  of  Oneida  county,  made  at  a  Special  Term  of 
said  court  and  entered  in  the  oflBce  of  the  clerk  of  said  county  on 
the  2ist  day  of  January,  1908,  adjudging  the  said  judgment  debtor 
to  be  guilty  of  contempt  of  court  and  directing  "  that  Robert  E.  Jones, 
judgment  debtor  herein,  pay  into  this  court  the  sum  of  twenty-five 
dollars  or  stand  committed  to  the  Oneida  County  jail  ten  (10)  days 
on  failure  to  pay  said  fine,  as  punishment  for  contempt  of  court." 

On  the  3d  day  of  September,  1907,  a  judgment  was  duly  recov- 
ered and  perfected  in  the  Justice's  Court  of  the  city  of  Utica  in 
favor  of  John  L.  Maher  et  al.  against  the  defendant  in  tliat  action, 
Robert  E.  Jones,  for  fifty-three  dollars  and  fifty  cents  damages  and  two 
dollars  and  fifty  cents  costs.  A  transcript  of  said  judgment  was  filed 
and  said  judgment  duly  docketed  in  the  oflice  of  the  clerk  of  Oneida 
county  on  the  13th  day  of  November,  1907.  Thereafter  and  on  the 
thirteenth  day  of  November  an  execution  against  the  property 
of  the  judgment  debtor  was  duly  issued  out  of  said  County  Court 
and  delivered  to  the  sheriff  of  Oneida  county,  where  the  judgment 
debtor  resided,  and  thereafter  and  in  due  time  the  sheriff  returned 
such  execution  wholly  unsatisfied.  Thereupon  and  on  the  17th 
day  of  December,  1907,  an  order  in  proceedings  supplementary  to 
execution  was  made  by  the  county  judge,  directing  the 'judgment 
debtor  to  appear  before  a  referee  appointed  for  that  purpose  on  the 
23d  day  of  December,  1907,  at  two  o'clock,  p.  m.,  to  be  examined 
concerning  his  property.  The  judgment  debtor  did  not  appear 
pursnant  to  the  directions  contained  in  said  order.  Thereupon  and 
on  the  26th  day  of  December,  1907,  upon  motion  of  the  judgment 
creditors,  an  order  to  show  cause  was  made  by  the  county  judge 
requiring  the  judgment  debtor  to  show  cause  why  he  should  not  be 
punished  for  contempt  because  of  his  failure  to  appearand  be  exam- 
ined before  the  referee,  as  directed.  Upon  the  return  of  such  order 
to  show  cause  and  on  December  30,  1907,  the  proceeding  to  punish 
App.  Div.— Vol.  CXXVL        8 
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for  conterapt  was  dismissed.  Upon  what  ground  does  not  appear, 
but  as  a  part  of  such  order  of  dismissal  it  was  further  ordered 
that  the  judgment  debtor  appear  before  the  referee  theretofore 
appointed  on  the  2d  daj  of  January,  1908,  at  two  o'clock,  p.  il, 
and  there  be  examined  as  to  his  property.  Such  order  was 
duly  served  upon  the  defendant,  and  he  did  not  ap(»ear  at  the 
time  therein  designated.  His  excuse  for  not  appearing  is  that 
lie  understood  that  the  judge  orally  named  tlie  4th  day  of  Janu- 
ary, 1908,  as  the  day  upon  which  he  was  directed  to  appear, 
and  that  upon  such  last-mentioned  day  he  did  appear  before  the 
referee ;  that  the  plaintiffs  attorney  also  was  present,  and  that  he 
offered  to  submit  to  an  examination  as  to  his  property ;  that  plain- 
tiflPs  attorney  refused  to  proceed  with  or  take  such  examination,  but 
instead  obtained  an  order,  which  was  duly  served  upon  the  defend- 
ant, requiring  him  to  show  cause  why  he  should  not  be  punished  for 
contempt  in  having  failed  to  appear  before  the  referee  and  submit 
to  an  examination  as  to  his  property  on  the  2d  day  of  January, 
1908,  rather  than  on  tlie  4th  day  of  January,  1908.  On  tlie  return 
day  of  sucli  order  to  show  cause  the  defendant  appeared,  and  by  his 
affidavit  stated  that  the  oral  direction  given  to  him  by  the  county 
judge  was  that  he  should  appear  before  the  referee  on  the  4th  day 
of  January,  1908,  at  two  o'clock  p.  m.,  at  which  time  he  did  appear 
and  offered  to  submit  to  examination,  and  further,  that  he  has  at  all 
times  endeavored  to  obey  the  orders  of  the  court  and  to  be  amenable 
to  its  direction.  Notwithstanding,  the  order  appealed  from  was 
made  and  entered.  Such  order  does  not  recite,  and  no  determina- 
tion  is  made,  that  defendant's  disobedience  was  willful;  neither 
is  there  any  determination,  as  recited  in  the  order,  that  the  defend- 
ant's failure  to  appear  before  the  referee  on  tiic  2d  day  of  January, 
1908,  rather  than  on  the  fourth  day  of  said  month,  caused  or  resulted 
in  any  damages  to  the  judgment  creditors  in  this  case. 

liiihert  K  ./owfV'f,  ap[>ellant,  in  person. 

7/.  C.  Sholi?^^^  for  the  respondents. 

Mol-KNNAN,  P.  J.  : 

Fn>m  the  facts  which  have  been  fully  set  forth  in  the  preceding 
atatement^  wo  think  it  clear  Uiat  by  the  order  appealed  from  it  was 
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sought  to  punish  the  defendant  as  for  a  civil  contempt.  A  criminal 
contempt  is  defined  in  section  8  of  the  Code  of  Civil  Procedure. 
Its  provisions,  so  far  as  applicable  to  this  case,  are :  "  3.  Wilful  dis- 
obedience to  its  (the  court's)  lawful  mandate.  4.  Resistance  wilfully 
offered  to  its  lawful  mandate."  In  the  order  appealed  from  there 
is  no  adjudication  that  the  conduct  of  the  defendant  in  failing  to 
appear  before  the  referee  and  be  examined  on  the  2d  day  of  Janu- 
ary, 1908,  as  to  his  property,  rather  than  two  days  later,  when  he 
actually  did  appear  and  offer  to  submit  to  such  examination,  was 
willful  and  intended.  Nothing  appears  in  the  record  which  would 
have  supported  such  a  determination. 

What  constitutes  a  criminal  contempt  and  the  distinction  between 
it  and  a  civil  contempt  is  clearly  pointed  out  in  the  case  of  People 
ex  rd.  MunseU  v.  Court  of  Oyer  cfe  Terminer  (101  N.  Y.  245),  in 
which  Judge  Finch,  writing  the  opinion  for  the  court  (at  p.  248),  said  : 
"The  second  class  of  contempts  consists  of  those  whose  cause  and 
result  are  a  violation  of  the  rights  of  the  public  as  represented  by  their 
constituted  legal  tribunals,  and  a  pnnisliment  for  the  wrong  in  the 
interest  of  public  justice,  and  not  in  the  interest  of  an  individual 
litigant.  In  these  cases  if  a  fine  is  imposed  its  maximum  is  limited 
by  a  fixed  general  law,  and  not  at  all  by  the  needs  of  individuals ; 
and  its  proceeds  when  collected  go  into  the  public  treasury  and  not 
into  the  purse  of  an  individual  suitor.  The  fine  is  punishment 
rather  than  indemnity,  and  if  imprisonment  is  added  it  is  in  the 
interest  of  public  justice  and  purely  as  a  penalty,  and  not  at  all  as  a 
means  of  securing  indemnity  to  an  individual.  Necessarily  these 
contempts  in  their  origin  and  punishment  partake  of  the  nature  of 
crimes,  which  are  violations  of  the  public  law,  and  end  in  the  vindi- 
cation of  public  justice ;  and  hence  are  named  criminal  contempts. 
As  described  in  the  statute,  an  element  of  willfulness,  or  of  evil 
intention  enters  into  and  characterizes  them.  They  are  a  disturb- 
ance of  the  court  which  interferes  with  its  performance  of  duty  as 
a  judicial  tribunal;  willful  disobedience  to  its  lawful  mandate; 
resistance  to  such  mandate  willfully  offered;  contumacious  and 
unlawful  refusal  to  be  sworn  as  a  Vitness,  or  to  answer  a  proper 
question ;  and  publication  of  a  false  and  grossly  inaccurate  report  of 
its  proceedings." 

None  of  the  elements  recited  by  the  learned  judge  are  present  in 
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o.  -      w   iud,  as  we  have  seen,  no  adjudication  to  that  effect 

..^.      V    he  County  Court.     So  that  we  must  assume  that  if 

-i.^iac  was  guilty,  it  was  as  for  a  civil  contempt.     But  the 

.     ,^  .'^^Aed  from  must  fail  of  its  purpose  in  that  regard  because 

_v    >   »o  adjudication  that  because  of  the  defendant's  failure  to 

.  V..**  V  ii  the  3d  day  of  January,  1908,  as  directed  by  the  order,  the 

^   .^  v'i  tlie  judgment  creditors  were  defeated,  impaired,  impeded 

,     uiiudiced.     And,  as  said  by  Mr.  Justice  Daniels  in  Sand- 

■  ,U  V.  Siindford  (40  Hun,  540),  "that  fact  must  be  ascertained 

i..vi  id  judged  by  the  court  directing  the  punishment  which  is  to  be 

u4K»c.ed.     (Code  of  Civ.  Pro.  §§  2266,  2281 ;  Swena/rton  v. Shupe* 

kO  Uun,  41.)     The  order  from  which  the  appeal  has  been  taken 

cv>nuin8  no  such   adjudication  and   because   of  that  omission  it 

tuilt!t  to  comply  with  what  has  been  directed  by  these  sections  of 

tho  Htatute." 

In  the  case  of  Socialistic  Co-op.  Pvh.  Assn.  v.  Kuhn^  No.  ^ 
(5 1  App.  Div.  583)  the  head  note  in  part  is  as  follows :  "  An  order, 
punishing  a  person  for  contempt  of  court,  in  a  civil  action,  must 
(M)!itain  an  adjudication  that  he  is  guilty  of  the  contempt  and  that 
the  act  complained  of  not  only  has  a  tendency  to,  but  actually  does, 
defeat,  impair,  impede  or  prejudice  the  rights  or  remedies  of  the 
complaining  party ;  a  recital  that  the  punishment  is  inflicted  *  for 
the  wilful  and  contumacious  disobedience  of  the  defendants  of  the 
order  of  injunction  herein,  dated  September  1,  1899,  and  for  their 
contempt  of  this  court,'  is  insufficient." 

In  the  case  of  Boon  v.  McGttcken  (67  Hun,  251,  a  case  decided 
at  the  General  Term  of  this  department)  it  was  held  ''  That,  assum- 
ing the  proceeding  to  be  for  civil  contempt,  the  order  could  not  be 
sustained  for  the  reason  that  it  did  not  contain  the  adjudication  and 
determination  required  by  the  Code  of  Civil  Procedure  in  such  a 
proceeding,  viz., that  the  act  complained  of  is  one  'by  which  a  right 
or  remedy  of  a  party  to  a  civil  action  *  *  *  may  be  defeated, 
impaired,  impeded  or  prejudiced'  (§§  14,  2266)  'and  that  it  was  cal- 
culated to,  or  actually  did,  defeat,  unpair,  impede  or  prejudice  the 
rights  or  remedies  of  a  party  to  an  action '  etc.,  (sec.  2281.)  " 

Many  other  cases  to  the  same  effect  might  be  cited.     In  the  case 
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at  bar,  while  the  affidavit  upon  which  the  order  is  based  contains 
the  general  statement  by  the  attorney  for  the  judgment  creditors 
that  he  "  alleges  as  he  verily  believes  that  the  jdgt.  crs.  herein 
have  been  defeated  in  their  rights  and  their  remedy  impaired  by 
the  failure  of  Robert  E.  Jones  to  appear  as  directed  by  the  judge's 
order  dated  December  30th,  1907,"  tliere  are  no  facts  stated  in 
support  of  such  allegation  and,  as  we  have  seen,  there  is  no  adjudi- 
cation to  that  eflfect  by  tlie  court,  which,  under  the  authorities, 
we  consider  to  have  been  essential.  Indeed,  upon  the  facts  pre- 
sented, it  is  difficult  to  see  why  the  attorney  for  the  judgment  cred- 
itors did  not  proceed  with  the  examination  of  the  defendant  when 
he  appeared  before  the  referee  and  offered  to  submit  to  an  exami- 
nation on  the  4th  day  of  January,  1908,  the  referee  and  the  attor- 
ney for  the  judgment  creditors  both  being  then  present.  There  is 
no  suggestion  that  any  transfer  of  property  had  been  made  by  tlie 
judgment  debtor  in  the  meantime,  and,  so  far  as  appears,  all  the 
facts  might  have  been  ascertained  by  the  judgment  creditors  as  well 
on  the  fourth  day  of  January  as  on  the  second,  if  their  only  pur- 
pose had  been  to  procure  an  investigation  to  enable  them  to  deter- 
mine whether  the  judgment  debtor  had  property  subject  to  levy  and 
sale  under  execution  or  which  would  authorize  the  appointment  of 
a  receiver. 

We  think  that  the  order  appealed  from  should  be  reversed,  with 
costs  and  disbursements,  and  the  proceeding  to  punish  the  defend- 
ant as  for  a  contempt  should  be  dismissed,  with  ten  dollars  costs. 

All  concurred. 

Order  reversed,  with  costs,  and  proceeding  to  punish  the  defend- 
ant as  for  a  contempt  dismissed,  with  ten  dollars  costs. 
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iK  Orth,  as  Executor,  etc.,  of  Mary  BowknOrth,  Deceased, 
pondent,  v,  William  Bowen  Haggerty  and  Otiiers,  Appel- 
B,  Impleaded  with  John  J.  Haggerty  and  Others,  Defendants. 

Fourth  Department,  May  6,  1008. 

Will  construed  —  bequest  in  lieu  of  dower. 

be  real  estate  of  a  testator  is  devised  so  as  to  indicate  clearly  that  he  did 
itend  the  use  of  one-thiixi  thereof  to  belong  to  his  widow,  she  is  put  to 
lection  as  between  a  bequest  for  her  benefit  and  her  claim  for  dower. 
A  will  does  not  expressly  state  that  a  provision  for  the  wife  is  in  lieu  of 
r,  but  it  is  clearly  the  testator's  intention  that  his  entire  real  estate  be  held 
St  until  his  youngest  great-grandson  becomes  of  age;  that  his  executor 
manage,  repair  and  improve  it  as  a  whole,  and  that  the  whole  of  the  realty 
go  to  his  great  grandchildren  on  their  coming  of  age,  a  bequest  to  the 
will  be  deemed  in  lieu  of  dower,  and  if  she  elects  to  have  the  former  she 
»t  take  the  latter. 

•EAL  by  tlie  defendants,  William  Bowen  Haggerty  and  others, 

I  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
d  in  the  office  of  the  clerk  of  the  county  of  Livingston  on 
t  day  of  August,  1907,  upon  the  decision  of  the  court,  ren- 
after  a  trial  at  the  Livingston  Trial  Term,  a  jury  having  been 
1,  awarding  damages  against  the  defendant  Fitch  M.  Davis, 
linistrator,  etc.,  of  William  Bowen,  deceased,  for  withholding 
,  with  notice  of  an  intention  to  bring  up  for  review  upon 
|)peal  an  interlocutory  judgment  entered  in  said  clerk's  office 
0  15th  day  of  February,  1906,  which  adjudged  that  Mary 

II  Orth  was  at  the  time  of  the  death  of  William  Bowen,  and 
ifter  during  her  lifetime,  entitled  to  dower  in  the  lands 
bed  in  the  complaint,  and  designated  a  referee  to  determine 
images  which  plaintiff  was  entitled  to  recover  from  the  defend- 
>r  any  of  them,  for  withholding  such  dower. 

>  action  was  commenced  on  the  26th  day  of  June,  1902,  by 
Bowen  Orth  (vsinoe  deceased),  then  the  wife  of  plaintiff  and 
idow  of  William  Bowen,  who  died  on  the  25th  day  of  August, 
leaving  a  \mt  will  and  testament,  which  was  duly  admitted  to 
to,  to  n^oovor  dower  in  the  lands  which  he  owned  in  his  life- 
Tho  dofenscs  set  up  were :  Ftrst^  that  the  provision  for  the 
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said  Mary  Bowen  Orth  in  tlie  will  of  her  Imsband  was  intended  to 
be  and  was  in  lieu  of  all  dower  in  the  lands  owned  by  him ;  and, 
secondy  the  Statute  of  Limitations.  The  action  was  begun  against 
William  Bowen  Ilaggerty  and  John  J.  Haggerty,  Jr.,  the  great- 
grandsons  of  the  testator,  then  infants  under  the  age  of  fourteen 
years,  and  his  only  heii-s  at  law,  and  John  J.  Haggerty,  individually 
and  as  executor  and  trustee  under  the  will  of  the  testator,  William 
Bowen.  Edward  Haggerty,  George  Swingle  and  Cynthia  Burdoff 
were  also  named  as  defendants,  because,  as  alleged,  they  were  in 
the  possession  of  real  estate  described  in  the  complaint,  or  some 
portion  thereof,  and  were  occupying  the  same  as  tenants. 

On  the  25th  day  of  January,  1904,  an  interlocutory  judgment 
was  granted  and  duly  entered  against  said  defendants  by  default, 
which  was  practically  the  same  as  the  one  which  is  sought  to  be 
reviewed  upon  this  appeal. 

During  the  pendency  of  the  hearing  before  the  referee  desig- 
nated by  such  interlocutory  judgment,  so  entered  upon  default,  and 
on  the  27th  day  of  May,  1904,  said  Mary  Bowen  Orth  died,  leav- 
ing a  will  and  testament  by  which  this  plaintiff,  George  Orth,  was 
named  as  executor,  and  thereafter  letters  testamentary  were  duly 
issued  to  him  and  by  order  of  the  court  made  on  the  27th  day  of 
March,  1905,  he,  as  executor,  was  substituted  as  plaintiff  and 
authorized  to  continue  the  action  in  the  place  of  Mary  Bowen  Orth, 
deceased.  Thereafter  and  on  the  1st  day  of  April,  1905,  the  then 
defendant,  John  J.  Haggerty,  was  removed  by  the  surrogate  of 
Livingston  county  as  executor  and  trustee  and  the  defendant.  Fitch 
M.  Davis,  was  duly  appointed  administrator  with  the  will  annexed, 
and  by  order  of  the  court  made  on  the  17th  day  of  April,  190S, 
said  Davis,  as  such  administrator,  was  duly  substituted  as  defendant 
in  the  place  of  said  John  J.  Haggerty,  removed. 

On  the  3d  day  of  May,  1905,  on  motion  of  the  defendant  Fitch 
M.  Davis,  as  administrator,  the  default  taken  against  the  defendant, 
upon  which  the  interlocutory  judgment  had  been  entered,  was  opened, 
and  such  interlocutory  judgment  was  vacated  and  set  aside,  upon 
condition,  however,  that  the  right  of  the  plaintiff  to  recover  damages 
for  the  withholding  of  the  dower  of  his  testatrix  should  be  held 
not  to  be  affected  in  any  manner  by  the  death  of  said  testatrix,  but 
that  if  it  should  be  determined  that  she  was  entitled  to  dower  at 
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c    tie  commencement  of  the  action,  tlien  the  plaintiff 

-^v.^cr  ciie  damages  for  withliolding  the  eaine,  preciaelyas 

^.  .     .ccrtooutory  judgment  had  not  been  vacated,  and  upon  the 

.^<  vMiiditiou  that  said  Davis,  as  admhiistrator,  pay  certain  costs 

..      A[»\jiic>ets   which   conditions    were    accepted   by   defendants. 

♦t:.xt.u^K>a  the  plaintiff  served  the  amended  complaint  herein  upon 

.V  ..oioiidHnt  Davis,  as  administrator  with  the  will  annexed,  and 

..-vi   ipou  William  A.  Sutherland,  guardian  ad  litem  for  the  infant 

,^'xeuvlants  William   Bowen  Haggerty  and  John  J.  Haggerty,  Jr. 

Vl»<^wt^rs  were  served  for  and  on  behalf  of  said  infants  and  said 

dcuuiUaiit  Davis,  as  administrator,  setting  forth  practically  the  same 

aiJtV^ubes  that  were  interposed  to  the  original  complaint. 

The  estate  of  William  Bowen,  deceased,  consisted  of  $43,000  of 
pi^i^onal  property  and  real  estate  valued  at  $8,547.96.  The  chief 
^VitHition  presented  by  this  appeal  is  whether  plaintiff^s  testatrix,  the 
willow  of  William  Bowen,  deceased,  was  entitled  to  dower  in  the 
Uiula  of  which  he  died  seized,  she  having  concededly  accepted 
ihiring  her  lifetime  the  fruits  of  a  provision  contained  in  the  will  of 
William  Bowen,  made  for  her  benefit.  The  answer  to  the  question 
depends  solely  upon  the  interpretation  which  should  be  given  to 
tlio  language  of  the  will,  there  being  no  conflict  of  evidence  as  to 
the  facts. 

Edwin  A.  Ndsh^  W,  A,  Sutherland  and  George  W.  AtweU^  for 
the  appellants. 

William  De  Graffs  for  the  respondent. 

McLennan,  P.  J. : 

The  sole  provision  for  the  benefit  of  Mary  Bowen  Orth,  the  widow 
of  William  Bowen,  deceased,  expressed  in  his  will  was  a  gift  of  the 
income  during  her  life  of  a  fund  of  $10,000,  with  the  further 
direction  that  she  should  have  the  right  to  use  the  whole  or  any  part 
of  the  principal  of  such  fund  if  at  any  time  "  necessary  for  the  com- 
fortable support  and  maintenance  of  my  said  wife."  Between  the 
time  of  the  probate  of  the  will  and  the  death  of  plaintiff's  testatrix, 
there  had  been  paid  to  her  at  different  times  by  the  executor  and 
trustee,  as  income  of  said  $10,000  trust  fund,  the  sum  of  $1,875, 
and  the  same  was  accepted  by  her  as  such  income. 
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The  clause  of  the  will  which  disposes  of  the  real  estate  of  which 
William  Bowen  died  seized  is  as  follows : 

"  First.  After  the  payment  of  all  my  debts,  if  any  there  shall  be, 
my  funeral  expenses  and  the  costs  of  administering  my  estate,  I 
give,  devise  and  bequeath  unto  my  two  great-grandchildren  all  of 
the  real  estate  of  which  I  may  die  seized  and  possessed,  and  where- 
soever situate,  to  be  divided  equally  between  them  ;  the  two  great- 
grandchildren hereinbefore  referred  to,  and  to  whom  this  devise  is 
made,  being  William  Bowen  Haggerty  and  John  J.  Haggerty. 

"  Upon  my  decease  before  said  children  arrive  at  the  age  of 
twenty-one  years,  said  real  estate  shall  remain  in  the  hands  of  my 
executor  hereinafter  named  until  the  youngest  of  said  children  shall 
arrive  at  the  age  of  twenty-one  years,  said  executor  to  accumulate 
the  rents  and  profits  thereof  and  at  the  arrival  of  said  youngest 
child  to  the  age  of  twenty-one,  said  executor  shall  account  to  and 
pay  over  said  accumulation  to  said  great-grandchildren,  less  his 
expenses  for  necessary  repairs  and  improvements  which  he  is 
authorized  to  make,  and  also  a  liberal  allowance  for  his  services  in 
executing  such  trust.  Also  all  expenses  and  disbursements  of 
conducting  said  trust." 

It  is  the  appellants'  contention  that  from  the  language  employed 
by  the  testator  in  disposing  of  his  real  estate  and  providing  for  the 
support  and  maintenance  of  his  wife  during  her  life,  it  ought  to  be 
held  that  he  did  not  intend  that  the  widow  should  enjoy  the  fruits 
of  the  legacy  given  to  her  and  be  entitled  to  demand  in  addition 
dower  in  the  real  estate.  The  will  does  not,  in  express  terms,  state 
that  the  provision  for  the  support  and  maintenance  of  the  wife 
shall  be  in  lieu  of  dower  and  there  are  no  facts  disclosed  by  the 
record  which,  independent  of  the  will  itself,  throw  any  light  upon 
the  testator's  intention. 

The  language,  however,  we  think  is  not  ambiguous  and,  if  not,  it 
should  be  given  its  ordinary  meaning  in  ascertaining  the  testator's 
intention  which,  in  such  cases,  is  always  the  essential  thing  to  be 
determined.  The  only  legacy  given  by  the  testator  to  his  wife  was 
the  income  of  $10,000  during  her  life,  with  the  right  to  demand  the 
whole  or  any  part  of  the  principal  sum  if  necessary  for  her  com- 
fortable support  and  maintenance.  We  are  not  informed  and  it 
would  not  be  proper  to  inquire  whether  or  not  the  provision  thus 
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made  was  suitable  and  ample,  although  it  does  appear  that  lier 
necessities  did  not  require  her  to  use  the  entire  income  of  the  fund. 
Of  course,  if  there  was  no  otlier  provision  in  the  will  indicating  a 
contrary  intention,  the  widow  would  be  entitled  to  her  dower, 
wholly  irrespective  of  the  amount  of  the  bequest  to  her.  The  rule 
is  well  settled  that  to  bar  a  widow's  dower  the  testator  must  have 
intended  such  a  result  and  such  intention  must  clearly  appear.  To 
bar  a  claim  of  dower  because  of  the  acceptance  of  a  legacy,  such 
claim  must  be  inconsistent  with  and  repugnant  to  the  provisions  of 
the  will  respecting  the  disposition  of  the  real  estate.  {Adsit  v. 
Adsitj  2  Johns.  Ch.  450.)  And  if  there  is  a  reasonable  doubt  as 
to  the  testator's  intention  in  that  regard,  the  widow  takes  both 
dower  and  the  legacy.  {Matter  of  Garden,  172  N.  Y.  25,  28.)  But 
it  is  equally  *well  settled  that  where  the  real  estate  of  a  testator  is 
disposed  of  by  will  in  such  manner  as  to  clearly  indicate  that  he 
did  not  intend  that  the  use  of  one-third  of  it  should  belong  to  the 
widow,  she  is  put  to  her  election  as  between  a  bequest  for  her  benefit 
and  her  claim  for  dower,  and,  if  she  elects  to  take  the  former,  she 
cannot  have  the  latter. 

In  Aache  v.  Aaclie  (113  N.  Y.  232,  236)  the  court  said :  "  Although 
there  is  no  express  language  providing  that  the  bequest  to  the 
widow  shall  be  in  lieu  of  dower,  yet  where  there  is  a  manifest 
incompatibility  between  such  provision  and  dower,  it  is  held  that  she 
cannot  take  both,  and  is  put  to  her  election  between  them."  (Citing 
Yemon  v.  Yernon,  53  N.  Y.  351  ;  Konvalinka  v.  Schlegel,  104  id. 
125 ;  Matter  of  Zahrt,  94  id.  605.) 

The  provision  of  the  will  which  is  here  the  subject  of  contro- 
versy relating  to  the  flisposition  of  the  testator's  real  estate  should 
be  considered  as  a  whole,  and  if  so  considered  it  seems  to  me  that 
the  intention  of  the  testator  respecting  it  is  plain  and  absolutely 
free  from  doubt.  I  interpret  the  language  of  the  provision  to  be 
that  in  case  the  testator  survived  the  period  when  his  youngest 
great-grandson  should  reach  the  age  of  twenty-one  years,  then  upon 
the  testator's  death  all  his  real  estate  should  immediately  go  to  his 
two  great-grandsons,  share  and  share  alike.  But  in  case  he  died 
before  his  youngest  great-grandson  should  become  twenty-one  years 
of  age,  then  such  real  estate  went  to  the  executor  in  trust,  to  be 
held  by  him  until  such  time,  and  in  such  event  the  execqtor  was 
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directed  "  to  accumulate  the  rents  and  profits  thereof  and  at  the 
arrival  of  said  youngest  child  to  the  age  of  twenty-one,  said 
executor  shall  account  to  and  pay  over  said  accumulation  to  said 
great-grandchildren,  less  his  expenses  for  necessary  repairs  and 
improvements  which  he  is  authorized  to  make,  and  also  a  liberal 
allowance  for  his  services  in  executing  such  trust.  Also  all  expenses 
and  disbursements  of  conducting  said  trust." 

The  purpose  of  the  testator  which,  as  it  seems  to  me,  is  very 
clearly  expressed,  was  to  prevent  his  great-grandsons  from  coming 
into  the  possession  of  the  real  estate  until  the  youngest  of  them 
became  twenty-one  years  of  age.  In  case  he  survived  such  date  no 
trust  was  necessary ;  but  if  he  did  not,  then  he  considered  it  pru- 
dent to  create  a  trust  and  to  name  a  trustee,  who  should  be  charged 
with  the  duty  of  taking  possession  of  and  of  controlling,  managing 
and  improving  such  real  property,  collecting  the  rents  and  profits 
and  then  to  turn  it  all  over  to  such  great-grandsons  when  the 
youngest  should  reach  the  age  of  twenty-one  years. 

By  the  provision  in  question  the  trustee  was  directed  to  take  pos- 
session of,  control,  manage  and  improve  the  entire  real  estate  of 
which  the  testator  should  die  seized,  not  two-thirds  of  it,  or  any  less 
than  the  whole.  The  trustee  was  directed  to  take  possession  of  all 
of  the  real  estate,  to  manage,  keep  in  repair  and  improve  the  wliole 
of  it  and  to  accumulate  tlie  income  arising  from  it  all  during  the 
minority  of  the  youngest  great-grandson.  To  hold  that  the  widow  in 
such  case  was  entitled  to  the  possession  and  use  of  one-third  of  such 
real  estate  during  her  natural  life,  or,  in  case  it  could  not  be  divided, 
to  compel  a  sale  to  the  end  that  she  might  receive  the  value  of  her 
dower,  would  interfere  with  and  practically  nullify  the  scheme  of 
the  testator  respecting  the  disposition  of  his  real  property. 

In  Tobias  v.  Ketchum  (32  N.  Y.  319)  the  testator  empowered  his 
executors  to  rent,  lease,  repair  and  insure  his  real  estate  until  sold 
or  divided  and  out  of  the  rents  and  profits  to  pay  the  provision 
made  for  the  widow,  and  it  was  held  a  devise  to  them  of  the  legal 
estate,  in  trust,  and  inconsistent  with  the  claim  of  dower  therein. 
The  widow  was  accordingly  put  to  her  election. 

In  the  ZahfVt  Case(8upra)  the  obligation  imposed  by  the  testator, 
to  keep  the  buildings  insured,  pay  all  taxes  and  keep  the  estate  in 
good  repair,  was  held  inconsistent  with  the  assertion  of  a  dower  right. 
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As  was  said  in  Matter  of  Garden  {supra^  33) :  "  Furthermore  the 
direction  ^  to  keep  the  real  estate  in  repair  and  to  insure  agaiiiBt  Ion 
by  fire,'  manifestly  meant  the  entire  estate,  not  two-thirds  thereof, 
for  no  division  in  the  management,  possession  or  control  was  in 
contemplation." 

We  conclude  that  it  was  clearly  the  intention  of  the  t^tator  that 
his  entire  real  estate  should  be  held  in  trust  by  the  executor  until  his 
youngest  great-grandson  should  become  of  age ;  that  such  executor 
should  manage  and  control  it  all,  repair  and  improve  it  as  a  whole, 
and  when  such  youngest  child  reached  the  age  of  twenty-one  that  the 
whole  of  such  real  estate  should  be  turned  over  to  him  and  his 
brother,   share  and  share  alike,  together  with   the   accumulated 
income  tlieref rom,  after  deducting  the  amount  expended  for  repairs, 
improvements  and  expenses  and  a  '^  liberal  allowance  for  his  serv- 
ices in  executing  such  trust,"  and  that  such  intention  thus  clearly 
expressed  by  the  language  of  the  will  was  incompatible  with  and 
repugnant  to  the  idea  that  the  widow  should  be  entitled  to  the  pos- 
session of  one-third  of  such  real  estate  during  her  natural  life,  or 
the  value  of  such  use  in  case  it  could  not  be  divided. 

The  interpretation  of  the  will  contended  for  by  the  respondent 
would,  as  it  seems  to  me,  nullify  the  intent  and  scheme  of  the  tes- 
tator in  the  disposition  of  his  real  property  as  manifested  by  bis 
will,  and  we  conclude  that  plaintiff's  testatrix,  having  accepted  the 
legacy  bequeathed  to  her,  was  not  entitled  to  dower  in  the  premises 
of  which  her  husband  died  seized.  Having  thus  concluded,  we  deem 
it  unnecessary  to  consider  the  other  questions  raised  by  the  ap[>ellants 
upon  this  appeal. 

It  follows  that  the  final  and  interlocutory  judgments  should  be 
reversed  and  a  new  trial  granted,  with  costs  to  the  defendants  to 
abide  event. 

All  concurred,  except  Robson,  J.,  not  sitting. 

Final  and  interlocutory  judgments  reversed  and  new  trial  ordered, 
with  costs  to  appellants  to  abide  event. 
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v'r       Cmr  OF  Buffalo,  Respondent,  v.  The  Delaware,  Lackawanna 
^L-  AND  Western  Railroad  Company  and  The  New  York,  Lacka- 

ft:  wanna  and  Western  Railway  Company,  Appellants. 


Fourth  Department,  May  18,  1008. 
Bailroad  —  drawbridge  —  iigiuiction. 


£-  Where  a  plan  adopted  by  the  city  of  Buffalo  for  rendering  the  Buffalo  river 
navigable  provides  for  altering  its  course  so  that  the  channel  at  the  point  now 
crossed  by  defendant's  track  will  not  be  used,  but  abandoned,  the  defendant, 
about  to  erect  a  new  bridge  in  place  of  its  old  one,  will  not  be  compelled  to 
construct  a  drawbridge  at  a  largely  increased  expense,  for  a  fixed  bridge  will 

if-  be  no  obstruction,  and  an  injunction  restraining  the  erection  of  such  a  bridge 

will  be  dissolved. 

Appeal  by  the  defendants.  The  Delaware,  Lackawanna  and 
Western  Railroad  Company  and  another,  from  a  judgment  of  the 
Sopreme  Court  in  favor  of  the  plaintiff,  entered  in  tlie  office  of  the 
clerk  of  the  county  of  Erie  on  the  30th  day  of  December,  1907, 
upon  the  decision  of  the  court  rendered  after  a  trial  at  the  Erie 
Special  Term,  and  also  from  an  order  entered  in  said  clerk's  office  on 
the  16th  day  of  September,  1907,  denying  the  defendants'  motion  to 
vacate  a  temporary  injunction  theretofore  granted  herein. 

The  action  was  commenced  on  tlie  4th  day  of  September,  1907,  to 
procure  an  adjudication  that  a  certain  "  plate  girder  fixed  bridge," 
which  the  defendants  are  engaged  in  constructing  across  the  Buffalo 
river,  where  the  railroadof  the  defendants  crosses  said  river  north- 

^  easterly  of  Abbott  road  in  the  city  of  Buffalo  and  which  new  bridge 
is  to  take  the  place  of  and  be  substituted  for  the  bridge  now  cross- 

'       ing  said  river,  which  is  used,  owned  and  operated  by  the  defend- 

'       anta,  constitutes  an  unlawful  structure  and  is  a  nuisance ;  that  the  . 

,  defendants  be  directed  to  remove  any  and  all  parts  of  said  new 
bridge  already  in  place  and  be  perpetually  enjoined  from  building 
or  constructing  such  new  permanent  fixed  bridge  across  said  river, 
and  that  a  temporary  injunction  may  issue  restraining  the  defend- 
ants from  erecting  said  bridge  during  the  pendency  of  this  action. 
Such  temporary  injunction  was  granted.  A  motion  was  made  by 
the  defendants  to  vacate  the  same,  which  was  denied,  and  an  order 
entered  to  that  effect.     The  action  was  thereafter  tried  upon  the 
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leritsand  linal  judgment  was  entered,  which  awarded  to  the  plain- 
S.  practically  the  relief  demanded  in  the  complaint.  From  the 
nal  judgment  so  entered  this  appeal  is  taken.  The  defendants  also 
)ek  to  bring  up  for  review  the  order  heretofore  entered  denying 
leir  motion  to  vacate  the  temporary  injunction  and  ask  that  sach 
jmporary  injunction  be  now  vacated. 

Louis  Z.  Bahcocky  for  the  appellants. 

Samuel  F,  Moran  and  LmdaE,  Deshecksr^  for  the  respondent. 

[cLennan,  p.  J. : 

The  Buffalo  river,  in  an  irregular  course,  flows  in  and  through 
le  city  of  Buffalo,  emptying  into  Lake  Erie  near  the  source  of  the 
liagara  river.  The  defendants;  as  lessor  and  lessee,  own  and 
perate  a  railroad  entering  into  the  plaintiff  city.  In  the  year  1882 
le  plaintiff,  as  it  was  duly  authorized  to  do,  granted  a  franchise 
\  the  defendant,  The  New  York,  Lackawanna  and  Western  Eail- 
ay  Company,  to  construct  and  maintain  two  bridges  across  said 
ver  for  the  purposes  of  its  railroad.  Such  franchise  was  accepted 
j^  the  defendant  and  it  constructed  said  bridges,  complying  in  all 
^pects  with  the  terms  of  said  grant. 

The  trial  court  has  found  "  that  all  the  work  performed  by  said 
lilway  company  in  and  about  such  construction  was  performed  in 
le  manner  specified  in  such  resolution  and  pursuant  to  the  condi- 
ons  thereof  and  that  each  of  the  defendants  herein  have  in  all 
aspects  complied  with  all  the  terms  and  conditions  of  said  resolu- 
on  and  grant;"  and  also  the  court  found  tliat  "said  bridges  were 
instructed  in  all  respects  in  conformity  to  the  grant." 

Such  grant  contained  no  limitation  as  to  the  time  of  its  enjoy- 
lent.  One  of  the  bridges  so  constructed,  and  which  is  the  subject 
f  this  controversy,  constitutes  a  portion  of  defendants'  main  line 
brough  said  city  and  ever  since  it  was  built  it  has  been  used  and 
ccupied  by  said  railroad  company  as  such  and  in  all  respects  in 
ccordance  with  the  terms  of  such  grant 

After  the  construction  of  the  bridge  in  question,  the  New  York, 
iaeka wanna  and  Western  Railway  Company  leased  its  railroad  to  its 
odefendant,  which  latter  company  has  ever  since  operated  and  is 
iow  operating  the  same,  using  such  bridge  as  a  part  of  its  main  line. 
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It  appears  and  the  court  has  found,  "  that  by  reason  of  the  age 
of  said  bridges  and  by  reason  of  the  fact  that  the  defendant,  The 
Delaware,  Lackawanna  &  Western  Railroad  Company,  is  now 
engaged  in  operating  over  its  said  railroad  equipment  of  heavier 
tonnage  than  formerly,  and  that  the  volume  of  its  trafBc  has  from 
time  to  time  largely  increased,  it  has  become  necessary  for  the 
defendants  herein,  in  order  to  safeguard  its  said  traffic  and  to  pro- 
tect the  safety  of  the  persons  and  property  wliich  it  transports  as  a 
common  carrier,  to  replace  said  bridges  originally  constructed  with 
more  modern  and  heavier  bridge  structures." 

And  it  is  further  found  as  a  fact  that  the  State  of  New  York, 
through  its  proper  officers,  has  directed  the  defendants  to  replace 
the  bridge  in  question  with  a  more  modern  and  safer  structure. 
Because  of  such  direction  or  upon  its  own  initiative  and  before  the 
ommencement  of  this  action,  the  defendant  lessee  undertook  to 
c  )nstruct  in  the  place  of  the  bridge  originally  constructed  what  is 
known  as  a  "  plate  girder  fixed  bridge,"  being  much  heavier  and 
stronger  than  the  old  bridge  and  concededly  in  all  respects  suitable 
to  enable  the  defendant  to  carry  on  its  business  at  that  point  with 
safety  to  itself  and  to  the  public. 

It  is  proposed  by  the  defendants  to  place  such  new  bridge  on  the 
abutments  which  the  old  bridge  rests  npon  and  so  as  not  in  any 
manner  to  interfere  with  tlie  channel  of  the  river  further  than  it  is 
already  interfered  with  by  the  old  structure.  The  plaintiff  concedes 
the  defendants'  right  to  maintain  a  bridge  across  Buffalo  river  at  the 
place  in  question,  but  insists  that  any  new  bridge  wliich  may  be 
erected  should  be  provided  with  a  swing  or  draw,  irrespective  of  the 
necessity  for  such  kind  of  structure  either  at  the  present  time  or 
in  the  future,  and  that  such  new  structure  must  be  approved  by  the 
common  council  of  the  plaintiff.  It  is  over  that  contention  on  the 
part  of  the  plaintiff  that  this  controversy  arises. 

It  appears  that  the  plaintiff  adopted  a  plan,  which  we  will  assume 
it  was  authorized  to  do,  to  straighten,  deepen  and  make  navigable 
the  Buffalo  river  from  its  outlet  into  Lake  Erie  to  a  point  beyond 
the  bridge  in  question. 

Such  plan,  however,  provides  that  the  channel  of  the  river  shall 
be  changed  at  the  point  in  question  and  shall  be  located  five  hun- 
dred  feet   northeasterly  from   the  existing  channel,  where  it  is 
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crossed  bj  the  defendants'  railroad,  and  it  appears  that  such  plan 
has  been  approved  by  the  Secretary  of  War,  acting  under  the  pro- 
visions of  the  act  of  Congress  of  March  3,  1899.* 

If  snch  plan  is  carried  out  and  the  proposed  change  of  location 
of  such  channel  is  made,  it  is  apparent  that  an  additional  bridge  will 
be  required  to  be  constructed  across  such  new  or  changed  channel, 
in  order  to  enable  the  defendants  to  maintain  and  operate  the  main 
line  of  their  railroad  in  and  through  the  city  of  Buffalo.  Upon  the 
evidence  it  cannot  be  claimed  that  there  is  any  intention  on  the 
part  of  the  plaintiff  to  provide  a  channel  at  the  place  where  the 
present  bridge  of  the  defendant  is  located  so  as  to  require  a  draw 
or  swing  bridge  at  that  place.  There  is  nothing  in  the  evidence  to 
indicate  that  if  a  swing  or  draw  was  provided  it  would  ever  be  used. 
Indeed,  it  appears  conclusively  that  such  swing  or  draw  would  not 
be  used,  because,  as  we  have  seen,  tlie  plan,  and  the  only  plan,  pro- 
posed by  which  the  river  is  to  be  made  navigable  in  fact  involves  a 
change  in  its  channel  to  a  distance  of  five  hundred  feet  northeasterly 
from  where  the  bridge  in  question  is  located. 

It  is  ckimed  by  the  plaintiff  that  the  Buffalo  river  has  been 
declared  by  act  of  Congress  to  be  a  navigable  waterway  of  the 
United  States  and  a  highway  of  commerce  and  navigation  between 
ports  and  points  of  the  several  States  of  the  United  States,  as  well 
as  of  foreign  countries.  It  is  demonstrated  by  the  evidence  in  tliis 
case  that  as  matter  of  fact  such  river  is  not  now  a  navigable 
highway  of  commerce  at  the  point  where  it  is  proposed  by  the 
defendants  to  reconstruct  the  bridge  in  question.  It  may  become 
navigable  in  fact  if  the  channel  is  changed  and  greatly  deepened 
and  numerous  other  obstructions  removed,  some  of  which  have  been 
erected  and  are  maintained  by  the  plaintiff  itself. 

It  can  hardly  be  claimed  that  by  the  act  of  Congress  referred  to 
when  the  United  States  has  approved  the  plan  prepared  and  sub- 
mitted by  the  plaintiff,  which  involves  the  construction  of  a  new 
channel  for  the  Buffalo  river  for  a  considerable  distance  and  the 
abandonment  of  a  corresponding  portion  of  the  old  channel,  because 
not  suitable  to  be  made  navigable  in  fact  and  a  highway  of  com- 
merce, it  is  given  the  right  to  retain  jurisdiction  over  such  aban- 
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doned  portion  and  so  as  to  prescribe  the  kind  of  structures  which 
may  be  erected  and  maintained  across  the  same.  The  United  States 
is  only  interested  in  the  navigabiUty  of  the  river  and  is  not  con- 
cerned with  any" structures  not  involved  in  that  proposition. 

The  trial  court  has  found  "  that  if  said  plan  '  C '  (which  is  the 
plan  involving  the  change  of  the  channel)  is  ever  carried  out  izi 
accordance  therewith,  the  said  cliannel  of  Buffalo  river,  over  which 
defendants  heretofore  constructed  and  now  maintain  the  bridge 
above  referred  to,  will  be  separated  from,  the  navigable  channel  of 
Buffalo  river,  proposed  to  be  established  in  pursuance  thereof,  and 
that  the  portion  of  said  Buffalo  river  over  which  the  said  defendants' 
bridge  is  now  located  will  be  either  a  disused  channel  of  said  river 
or  will  be  left  in  such  condition  as  not  to  be  navigable." 

It  appears  that  the  Federal  authorities  have  expressly  refused  to 
interfere  with  the  bridges  already  existing  across  said  river.  In 
answer  to  a  petition  of  various  residents  of  the  city  of  Buffalo,  pre- 
sented to  the  Secretary  of  War  on  September  7,  1904,  the  acting 
secretary  replied  as  follows : 

"I  beg  to  inform  you  that  as  the  result  of  a  very  thorough 
investigation  of  this  subject  by  the  engineer  department  of  the 
army,  the  department  concurs  in  the  opinion  of  the  chief  of 
engineers  that  it  does  not  appear  justifiable  to  order  at  this  time 
alterations  in  these  bridges  in  order  to  permit  a  future  improve- 
ment of  this  waterway  by  the  city  in  the  interest  of  a  commerce 
which  cannot  exist  until  the  improvement  has  been  made.  While 
it  would  undoubtedly  be  a  great  public  improvement  for  the  City 
of  Buffalo  to  develop  the  upper  portion  of  this  river  for  the  use  of 
lake  vessels,  and  if  such  improvement  be  made  its  full  use  will 
require  that  all  bridges  be  provided  with  draws,  it  is  concluded  that 
no  action  by  the  war  department  is  necessary  or  advisable  at  the 
present  time  in  the  direction  of  this  petition." 

The  act  of  Congress  of  1899  points  out  a  procedure  whereby  tlie 
Federal  government,  if  it  elects  to  intervene,  can  compel  bridges  to 
be  remodeled  to  accommodate  navigation.  It  provides  for  a  hear- 
ing before  the  Secretary  of  War  and  the  matter  is  determined  in  a 
quasi-judicial  way  by  the  Secretary,  and  an  appeal  lies  from  his 
decision.  There  is  no  claim  in  this  case  that  the  Federal  authorities 
App.  Div.— Vol.  CXXVI.     .   9 
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have  assumed  in  any  manner  to  assert  tlie  powers  given  by  the  act 
of  Congress  referred  to,  whatever  they  may  be,  and  the  plaintiff  is 
in  no  manner  authorized  to  enforce  any  rights  given  by  such  act  for 
and  on  behalf  of  the  Federal  authorities. 

We  fail  to  discover  how  tlie  act  of  Congress  or  the  action  of  the 
Federal  authorities  in  the  premises  can  have  any  possible  bearing 
upon  the  issues  involved  in  tliis  action,  especially  in  view  of  the 
refusal  by  the  Secretary  of  AVar  to  interfere.  By  such  "act"  or 
action  no  right  accrued  to  the  plaintiff  which  it  is  authorized  to 
enforce  in  this  action.  If  it  shall  become  necessary  to  determine 
the  rights  of  all  parties  interested  upon  the  theory  that  the  river  in 
question  is  navigable  in  fact,  and  is  a  public  highway  involving 
interstate  commerce,  and  the  United  States  shall  seek  to  exercise 
its  powers  in  the  premises,  it  will  then  be  time  to  settle  and  deter- 
mine, in  the  proper  forum,  the  extent  of  such  powers  and  the  rights 
of  all  the  parties  interested  and  which  result  from  the  acts  of  Con- 
gress pertaining  to  the  subject-matter.  No  question  as  to  the  right 
of  the  United  States  to  regulate  and  control  the  manner  in  which 
the  defendants  shall  exercise  the  rights  acquired  under  their  fran- 
chise is  now  involved,  and  any  judgment  which  may  be  finally  ren- 
dered in  this  action  can  in  no  manner  affect  the  rights  of  the  United 
States  in  the  premises. 

The  only  remaining  question  which  need  be  considered  is,  what 
rights  did  the  defendant  lessor  acquire  under  the  franchise  granted 
to  it  in  1881,  which  it  accepted  in  accordance  with  the  terms  of  such 
grant?  Such  bridge  was  erected  at  a  large  cost;  the  defendants' 
railroad  was  necessarily  constructed  in  and  through  the  city  of 
Buffalo  with  reference  to  it  and  to  its  location.  It  is  practically 
conceded  that  the  erection  of  a  swing  or  draw  bridge  will  cost  much 
more  than  a  fixed  plate  girder  bridge,  such  as  the  defendants  are 
seeking  to  build,  and  that  the  latter  would  better  and  more  safely 
accommodate  its  business. 

That  the  franchise  in  question  became  a  contract  between  the 
city  of  Buffalo  and  the  defendants,  when  accepted,  is  well  settled 
by  authority. 

In  the  case  of  Mayor,  etc.^  of  City  of  Troy  v.  Troy  cfe  Lansing- 
hurgh  R.  /?.  Co,  (49  N".  Y.  657)  it  was  held  :  "  By  the  acceptance  bj  a 
railroad  corporation  of  a  license  from  a  municipal  corporation  to  lay 
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and  operate  its  tracks  in  the  streets  of  the  latter,  the  terms  and  con- 
ditions npon  which  the  Hcense  is  granted  become  a  contract  between 
the  parties."  It  is  equally  well  settled  that  such  a  contract  consti- 
tutes a  property  right  of  which  a  party  may  not  be  deprived  without 
due  process  of  law.     {People  v.  O^Brien^  111  N.  Y.  1.) 

The  above  propositions  are  elementary  and  are  not  controverted 
by  the  respondent,  but  it  contends  in  this  regard,  in  substance,  that 
the  defendant  company  did  not  acquire  a  f mnchise  to  perpetually 
maintain  a  bridge  of  the  character  which  it  was  originally  authorized 
to  construct.  No  right  to  revoke  was  expressly  reserved  by  the 
terms  of  the  grant  and  such  right  of  revocation  will  not  be  implied, 
unless  clearly  intended. 

We  think  it  would  be  unreasonable  to  hold  that  the  parties 
intended  that  the  franchise  should  terminate  when  the  bridge  orig- 
inally constructed  should  become  worn  out  or  unsuitable  for  the 
conduct  of  defendants'  business  because  of  changed  conditions,  or 
that  npon  the  happening  of  such  event  an  additional  and  unneces- 
sary burden  could  be  imposed  by  the  city  upon  the  defendants  by 
requiring  them  to  erect  a  bridge  with  a  swing  or  draw  entirely  dif- 
ferent in  character  and  largely  increasing  the  cost.  It  should  be 
borne  in  mind  that  the  bridge  which  the  defendants  are  seeking 
to  erect  is  for  all  practical  purposes  like  the  one  originally  con- 
structed. Its  purpose  and  general  character  are  the  same.  It  is 
proposed  to  build  it  upon  the  same  piers  or  abutments  and  so  as  not 
in  any  manner  to  further  interfere  with  the  channel  of  the  river  or 
the  flow  of  water  therein.  If  a  particular  part  or  portion  of  the 
original  bridge  had  become  broken  or  decayed,  it  would  hardly  be 
contended  that  the  defendants,  under  the  grant,  would  not  have  the 
right  to  replace  the  same.  I  can  see  no  difference  in  principle  when, 
as  found  by  the  court,  the  entire  superstructure,  by  reason  of  age 
and  decay,  has  become  unsuitable  and  unsafe  for  the  conduct  of  the 
business  for  which  it  was  intended.  If  a  week  after  the  old  bridge 
had  been  completed  and  the  defendant  had  constructed  its  railroad 
in  and  through  the  city  so  as  to  make  it  necessary  to  cross  the  river 
at  that  point,  it  had  been  destroyed  by  fire,  wind,  flood  or  otherwise, 
would  the  j)laintiff  have  had  the  right  under  the  grant  to  prevent 
the  erection  of  another  similar  structure  at  the  place  in  question,  or 
ooald  it  have  compelled  the  defendants  to  erect  a  swing  or  draw 
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bridge  to  take  the  place  of  the  one  destroyed,  at  perhaps  double  tlie 
cost  ?  If  not,  it  is  because  such  grant  given  by  the  plaintiff  and 
accepted  by  the  defendants  made  a  contract,  binding  upon  both  pa^ 
ties  and  irrevocable,  and  because  the  right  given  by  such  grant  to 
the  defendants  to  "  maintain  "  carried  with  it  the  right  to  renew 
and  to  rebuild. 

That  sucli  is  the  fair  meaning  and  proper  interpretation  of  such 
grant  is  amply  supported  by  authority.  In  the  case  of  State  of  Penn- 
sylvania V.  Wheeli7ig  ds  Belmont  Bridge  Co.  (18  How.  [U.  S.]  421) 
it  was  held,  in  substance,  that  the  defendant,  having  been  author- 
ized by  act  of  Congress  to  build  and  maintain  a  bridge  of  a  certain 
character  across  the  Ohio  river,  which  it  did,  and  which  was  blown 
down  and  destroyed,  it  had  the  right  to  build  in  its  place  another  of 
similar  character. 

In  the  case  of  United  States  v.  Parkershurg  Branch  R,  Co,  (134 
Fed.  Rep.  969)  it  was  held  "  The  right  of  a  railroad  company  to 
maintain  a  bridge  across  the  Ohio  Kiver,  lawfully  built  under  an  act 
of  Congress,  includes  the  right  to  repair  the  same,  when  necessary 
to  its  safe  use,  without  substantially  changing  the  structure ;  and  a 
court  will  not,  at  suit  of  the  United  States,  enjoin  the  replacing  of 
the  superstructure  by  a  new  one  resting  on  the  same  piers, 
where  such  rebuilding  in  no  manner  increases  the  obstruction  to 
navigation." 

In  the  case  of  United  States  v.  Cincinnati  <&  M.  V.  B.  Co.  (134 
Fed.  Rep.  353),  decided  by  the  Circuit  Court  of  Appeals  of  the 
Sixtli  Circuit,  the  syllabus  is  as  follows :  "  A  grant  by  a  State  to  a 
railroad  company  of  authority  to  build  and  maintain  a  bridge  across 
a  river  for  the  use  of  its  road,  without  restriction  as  to  time  or  the 
materials  of  which  it  should  be  constructed,  authorizes  the  company 
to  renew  parts  of  the  bridge  from  time  to  time  for  the  purpose  of 
maintaining  it,  or  better  adapting  it  to  the  exigencies  of  business, 
without  substantial  change  in  its  form,  whether  it  be  done  with  the 
same  or  some  other  suitable  material. 

"Defendant  railroad  company  built  a  bridge  for  its  road  across 
Muskingum  river  under  authority  given  by  the  State  of  Ohio,  which 
then  exercised  control  over  the  river.  Subsequently  the  State 
transferred  its  rights  in  the  river  to  the  United  States,  which 
accepted  the  same.    By  Act  April  2,  1888,  c.  53,  25   Stat  74^ 
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CongreBs  prescribed  regulations  to  govern  the  building  of  bridges 
across  the  river  between  certain  points;  requiring  any  bridge  there- 
after erected  to  have  at  least  one  channel  span  of  stated  width  and 
stated  height  above  the  water,  and  provided  that  any  person  or  cor- 
poration having  lawful  authority  *may  hereafter  erect  bridges 
across  said  river  for  railroad  or  other  uses  upon  compliance  with 
the  provisions  and  requirements  of  this  act,'  but  not  otherwise. 
Seldy  that  the  word  '  bridge,'  as  used  in  the  act,  comprehended  not 
only  the  span  or  roadway,  but  also  the  abutments  and  piers  upon 
which  it  was  supported,  and  that  the  replacing  by  defendant  of  the 
wooden  superstructui'e  of  its  bridge,  which  had  become  unsafe  from 
decay  and  long  use,  by  a  new  superstructure  of  iron,  did  not  con- 
stitute the  erection  of  a  new  bridge  so  as  to  bring  it  within  the  pro- 
visions of  the  act." 

In  the  case  of  United  States  v.  ParTceraburg  Branch  H.  Co,  (143 
Fed.  Rep.  224),  where  it  was  sought  to  restrain  the  defendant  from 
renewing  the  superstructure  of  a  bridge  across  the  Ohio  river,  it  was 
held :  "  The  right  of  a  railroad  company  which  constructed  a  bridge 
over  a  navigable  stream,  in  conformity  to  the  requirements  of  an  act 
of  Congress  authorizing  the  same  to  maintain  such  bridge  as  a  lawful 
structure,  includes  the  right  to  repair  or  to  renew  the  superstructure 
when  necessary  to  its  safe  use,  and,  where  it  i^  at  all  times,  both 
during  and  after  the  alteration,  kept  and  maintained  in  conformity  to 
the  act,  the  courts  have  no  pbwer  to  enjoin  tlie  work  or  to  abate  the 
structure  as  a  nuisance,  on  the  ground  that  it  is  an  unlawful 
obstruction  to  navigation. 

"  A  railroad  bridge  over  a  navigable  stream,  built  under  author- 
ity of  an  act  of  Congress  which  contained  no  reservation  as  to 
repeal,  modification,  or  alteration,  can  only  be  required  to  be  removed 
or  replaced  by  a  new  bridge  constructed,  in  accordance  with  Act 
March  3,  1899,  c.  425,  30  Stat.  1121,  by  an  act  of  Congress 
authorizing  the  same  and  providing  for  just  compensation." 

In  that  case  (at  p.  226)  the  court  said:  "The  superstructure  of 
this  bridge  which  was  made  lawful  by  the  act  of  1862,*  and  approved 
by  the  government  engineers  as  being  a  'lawful  structure,'  in  the 
conrso  of  time  became  worn  out  to  such  an  extent  as  to  render  its 
renewal  necessary  in  order  to  insure  the  safety  of  passengers  and  the 

♦See  12  U.  S,  Stat,  at  Large,  569,  chap.  167.— [Rep. 
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transportation  of  commerce.  From  the  time  of  the  erection  of  the 
bridge  under  the  act  of  1862,  until  the  tiling  of  the  bill  in  this  case, 
there  was  no  objection  made  as  to  the  manner  of  its  construction. 
It  is  therefore  necessary  that  we  should  determine  whether  the 
acts  complained  of  are  such  as  to  justify  the  contention  that  the 
appellees  are  constructing  a  new  bridge.  The  piers  as  originally 
constructed  remain  intact  and  occupy  the  same  relative  position 
as  when  originally  constructed  in  conformity  with  the  act  of  Con- 
gress and  approved  by  the  government  engineers  as  a  '  lawful  strnc- 
ture,'  and  the  only  change  that  has  been  made  is  the  renewal  of  the 
superstructure,  the  erection  of  which  affords  every  facility  for 
navigation  which  was  enjoyed  when  the  original  superstructure 
was  placed  on  the  piers.  If  the  building  of  the  superstructure  can 
be  held  to  be  the  erection  of  a  new  bridge,  then  the  removal  of 
cross-ties  and  the  substitution  of  new  rails  could  also  be  held  to  be 
prohibited  by  the  act  of  1899." 

No  case  has  been  called  to  our  attention  in  which  it  has  been  held 
or  intimated  that  where  a  franchise,  unlimited  as  to  time,  is  law- 
fully granted  by  a  municipality  to  a  railroad  company,  authorizing  it 
to  build  and  maintain  a  bridge  for  the  purpose  of  its  railroad, 
such  grant  does  not  confer  the  right  to  renew  such  structure  or, 
in  case  it  becomes  worn  out  or  is  destroyed,  to  rebuild  another  in 
its  place  of  like  character,  if  thereby  no  additional  burden  is  cast 
upon  such  municipality. 

We  conclude  that  by  the  terms  of  the  franchise  in  question,  its 
acceptance  by  the  defendant  and  the  acts  done  by  it  in  pursuance 
thereof,  a  binding  contract  was  made  between  such  defendant  and 
the  plaintiff,  which  constituted  a  valuable  property  right,  and  which 
not  only  authorized  the  defendant  to  construct  the  original  bridge, 
but  to  renew  it  whenever  necessary,  and  when  worn  out  to  construct 
another  of  the  same  character  in  its  place,  without,  however,  impos- 
ing any  additional  burden  upon  the  plaintiff  because  of  the 
construction  of  such  new  bridge. 

It  is  urged,  however,  on  behalf  of  the  respondent  that  the  Legis- 
lature, by  the  enactment  of  section  40-1:  of  the  revised  charter  of 
the  plaintiff,  being  chapter  105  of  the  Laws  of  1891,*  has  modified 
or  curtailed  the  rights  of  the  defendants  in  the  premises;  that  by 

♦  Amd.  by  Laws  of  1895,  chap.  805,  §  80.—  [Rep. 
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such  enactment  the  defendant  was  deprived  of  the  right  to  substi- 
tute, in  place  of  the  worn  out  superstructure  of  the  old  bridge,  a 
new  and  modern  superstructure,  and  which  would  be  suitable  and 
safe  for  the  conduct  of  its  business. 

The  section  of  the  charter  is  as  follows :  "  Buffalo  river,  within 
the  city,  is  a  public  highway,  but  any  bridge  heretofore  built  and 
now  existing  over  the  same  and  any  swing  or  draw  bridge  hereafter 
built  over  the  same,  within  the  city,  by  authority  of  the  common 
council,  is  a  lawful  structure."  It  is  urged  that  if  the  new  super- 
structure is  substituted  in  the  place  of  the  old,  the  bridge  would 
not  be  an  existing  bridge  within  the  meaning  of  the  statute. 

We  think  such  is  not  a  correct  interpretation  of  tlie  meanftig 
of  the  section,  but  if  so,  and  if  we  are  right  in  the  interpretation  of 
the  meaning  of  the  franchise,  of  its  acceptance  and  of  the  acts  done 
in  pursuance  thereof,  then  this  section  of  the  charter  is  clearly  void 
because  unconstitutional,  in  that  it  would  deprive  tlie  defendants  of 
valuable  property  rights  without  due  process  of  law.  By  the  sec- 
tion of  the  charter  the  Legislature  recognized  the  bridge  in  ques- 
tion as  a  lawful  structure.  Its  lawful  character  continued,  notwith- 
standing any  repairs  wliich  might  have  been  put  upon  it,  even  to 
the  extent  of  substituting  a  new  superstructure  for  the  old  one. 
The  Legislature  did  not  intend  to  interfere  with  existing  structures 
at  all.  The  bridge  in  question,  within  the  meaning  of  the  "act" 
and  of  the  authorities,  is  an  existing  structure  whether  it  remains 
precisely  as  originally  constructed  or  whether  a  new  superstructure 
shall  take  the  place  of  the  old.  Neither  did  it  intend  to  interfere 
with  valid  and  existing  grants.  The  Legislature  only  intended  to 
prevent  tlie  erection  of  additional  fixed  bridges.  As  suggested  by 
appellants'  counsel,  the  meaning  and  scope  of  the  franchise  given 
by  the  city  and  as  practically  construed  by  it,  are  in  direct  conflict 
with  its  present  contehtion.  After  the  charter  provision  was 
passed  in  1891,  the  city  authorized  the  construction  of  two  fixed 
bridges  across  the  river  in  the  vicinity  in  question  for  its  purposes 
and  the  accommodation  of  the  public,  and  no  action  has  been  taken 
by  the  plaintiff  looking  to  the  removal  of  such  structures  or  provid- 
ing them  with  draws,  which  would  he  quite  as  essential  to  the  navi- 
gability of  the  river  at  the  place  in  question  as  would  be  the  change 
which  the  plaintiff  is  seeking  to  compel  the  defendants  to  make  in 
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their  existing  bridge.  But,  in  addition,  we  conclude  that  the  claim 
of  the  plaintiff  is  wholly  without  merit ;  that  upon  the  undisputed 
facts  a  court  of  equity  ought  not  to  perpetually  enjoin  the  defend- 
ant from  prosecuting  to  completion  a  work  which  is  necessary  to 
"  safeguard  its  said  traffic  and  to  protect  the  safety  of  the  persons 
and  property  which  it  transports  as  a  common  carrier."  The  river 
at  the  place  iji  question  is  not  navigable  in  fact.  If  the  only  plan 
which  has  been  suggested  for  making  it  navigable  as  a  whole  is  car- 
ried out,  the  portion  involved  in  this  controversy  will  be  aban- 
doned. There  is  no  pretense  that  if  the  bridge  in  question  is  pro- 
vided with  a  draw  it  will  probably  ever  be  opened.  At  the  most, 
\«^iether  or  not,  if  a  draw  or  swing  is  put  in,  the  bridge  in  ques- 
tion would  ever  be  used,  is  the  merest  speculation.  Tlie  evidence 
is  not  sufficient  upon  which  to  base  a  judgment  depriving  the 
defendants  of  a  valuable  property  right,  to  wit,  the  right  to  put  a 
new  and  modern  superstructure,  suitable  for  the  proper  conduct  of 
its  business,  upon  its  existing  bridge. 

We  conclude  that  the  judgment  and  order  appealed  from  should 
be  reversed  and  a  new  trial  granted  upon  questions  of  law  and  fact, 
with  costs  to  appellants  to  abide  event,  and  that  the  tenipoi-ary 
injunction  granted  herein  should  be  vacated,  with  ten  dollai-s  costs. 

Spring,  J.,  concurred  in  memorandum,  in  which  Williams, 
Krusc  and  Eobson,  JJ.,  concurred. 

Spring,  J.  (concurring) : 

We  all  agree  that  the  judgment  appealed  from  should  be  reversed, 
but  are  at  variance  over  the  reasons  tlierefor. 

The  only  plan  presented  by  the  plaintiff  for  straightening  and 
enlarging  the  channel  of  the  river  provides  for  altering  its  course 
so  that  the  channel  at  the  point  now  crossed  by  the  defendant's 
track  will  not  be  used  at  all,  but  will  be  abandoned.  If  that  plan 
is  to  bo  developed  the  bridge  which  the  defendant  is  enjoined  from 
erecting  would  be  no  obstruction.  It  would,  therefore,  be  inequi- 
table to  require  defendant,  under  the  present  conditions,  to  incur  the 
largely  increased  expense  of  erecting  and  maintaining  at  this  point 
a  swing  or  draw  bridge.  The  injunction  should  be  vacated,  as  it  is 
important  to  the  defendant  that  the  bridge  should  be  speedily 
constructed. 
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We  do  not  determine  the  other  questions  discussed,  nor  do  we 
hold  that  the  defendant  may  not  be  required  to  remove  the  lixed 
bridge,  if  constructed,  in  case  it  becomes  an  obstacle  to  the  develop- 
pient  of  the  river.  None  of  these  questions  may  ever  arise  in  a 
practical  way,  and  there  is  no  necessity  of  deciding  them  now. 
The  ultimate  rights  of  the  parties  will  not  be  aflEected  by  the 
judgment  now  ordered. 

Williams,  Kruse  and  Robson,  JJ.,  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs 
to  appellants  to  abide  event  upon  questions  of  law  and  of  fact,  and 
temporary  injunction  vacated,  with  ten  dollars  costs. 


James  Dale,  Respondent,  v.  William  A.  Prentice,  Appellant. 

Fourth  Department,  May  6,  1908. 

Court — justice  of  the  peace —jurisdiction  — amount  in  controversy  — 
non-resident  defendants. 

A  justice  of  the  peace  has  no  authority  to  determine  that  the  total  amount  of  the 
accounts  of  the  plaintiff  and  defendant  exceeds  the  sum  of  $400  and  that, 
therefore,  he  has  no  jurisdiction  of  the  action  under  subdivision  4  of  section 
2863  of  the  Code  of  Civil  Procedure,  except  upon  satisfactory  proof  of  that 
fact. 

A  justice  of  the  peace  has  jurisdiction  of  an  action  brought  by  a  non- resident 
plaintiff  against  a  defendant  who  is  a  non-resident  of  the  county  in  which  the 
io-wQ  is  situate,  provideti  the  defendant  is  within  the  town  at  the  time  of  the 
commencement  of  the  action. 

Williams  and  Robson,  JJ.,  dissented. 

Appeal  by  the  defendant,  William  A.  Prentice,  from  a  judg- 
ment of  the  "Wyoming  County  Court,  entered  in  the  office  of  the 
clerk  of  said  county  on  the  11th  day  of  November,  1907,  which 
revei*sed  a  judgment  of  the  Justice's  Court  dismissing  the  plaintiflf's 
action. 

Tlie  action  was  commenced  before  a  justice  of  the  peace  of  the 
town  of  Genesee  Falls,  Wyoming  county,  on  the  4tli  day  of  Janu- 
ary, 1907,  by  service  of  a  summons  in  that  town  upon  the  defend- 
ant to  recover  for  work,  labor  and  services  and  for  goods  sold  and 
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delivered.  The  sum  total  of  the  accounts  of  both  parties  as 
appeared  by  the  allegations  of  the  complaint  and  answer  of  the 
respective  parties  and  the  demand  of  each  for  judgment  exceeded 
$400. 

It  also  appeared  that  both  parties  were  nonresidents  of  the 
county  of  Wyoming,  but  were  residents  of  and  were  actually  resid- 
ing in  the  town  of  Portage,  Livingston  county. 

On  the  return  day  the  defendant  appeared  specially  and  objected 
that  the  justice  did  not  haVe  jurisdiction  of  the  person  of  the 
defendant  under  section  2S69  of  the  Code  of  Civil  Procedure, 
both  parties  being  non-residents  of  the  county  of  Wyoming.  The 
defendant  also  objected  that  the  justice  did  not  have  jurisdiction  of 
the  subject-matter  of  the  action  under  subdivision  4  of  section 
28G3  of  the  Code  of  Civil  Procedure  because  the  sum  total  of  the 
accounts  exceeded  $400,  and  he  moved  to  dismiss  the  action  upon 
both  grounds. 

The  justice  held  that  he  had  jurisdiction  of  the  defendant  not- 
withstanding both  parties  were  non-residents  of  the  county  of 
AVyoming,  but  decided  without  taking  any  proof  and  solely  because 
of  the  allegations  contained  in  the  complaint  and  answer  that  the 
suin  total  of  the  accounts  of  both  parties  exceeded  the  sum  of 
$400  ;  that,  therefore,  he  did  not  have  jurisdiction  and  so  dismissed 
the  action,  with  $3  costs,  and  entered  judgment  accordingly. 

From  that  judgment  an  a|)peal  was  taken  by  the  plain tifiE  to  the 
County  Court  where  it  was  determined  that  the  justice  had  juris- 
diction both  of  the  person  of  the  defendant  and  of  the  subject- 
matter  of  the  action  and  the  judgment  of  the  justice  was  revei-sed, 
with  forty-three  dollars  and  sixty-five  cents  costs  against  the  defend- 
ant, and  the  judgment,  which  is  the  subject  of  this  appeal,  was 
entered. 

The  facts  are  not  in  dispute  and  the  only  question  presented  by 
this  appeal  is,  did  the  justice  of  the  peace  have  jurisdiction  of  the 
person  of  the  defendant,  and  if  so,  was  it  competent  for  him  to 
determine  that  he  did  not  have  jurisdiction  of  the  subject-matter  of 
the  action  solely  upon  the  allegations  contained  in  the  complaint 
and  answer  and  without  it  having  been  "  proved  to  his  satisfac- 
tion "  that  the  sum  total  of  the  accounts  of  both  parties  exceeded  the 
sum  of  $400? 
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Charles  D,  NewtOn^  for  the  appellant. 
E.  W.  Harding^  for  the  respondent. 

McLennan,  P.  J. : 

A  justice  of  the  peace  has  no  autlioritj  to  determine  that  the 
total  amount  of  the  accounts  of  a  plaintiff  and  defendant,  parties  to 
an  action  brouglit  before  him,  exceeds  the  sum  of  $4:00,  and  that, 
therefore,  he  has  no  jurisdiction  of  the  action  under  subdivision  4 
of  section  2863  of  the  Code  of  Civil  Procedure,  except  upon  proof 
to  Ills  satisfaction  of  that  fact.  Such  is  the  plain  language  of  the 
section. 

In  the  case  at  bar  the  plaintiff  alleged,  in  substance,  that  the 
defendant  was  indebted  to  him  upon  an  account  in  the  sum  of  $200, 
and  demanded  judgment  for  that  amount,  besides  costs.  The 
defendant  answered  that  he  was  not  indebted  to  the  plaintiff  in  any 
amount  because  of  the  matters  set  forth  in  the  complaint,  but,  on 
the  contrary,  alleged  that  the  plaintiff  wsis  owing  him  upon  account 
$366.25,  which  he  pleaded  as  a  counterclaim  and  demanded  judg- 
ment against  the  plaintiff  for  that  amount.  The  plaintiff  asserted 
before  the  justice,  in  substance,  that  not  a  single  item  of  defendant's 
alleged  counterclaim  constituted  a  valid  claim  against  him  and 
insisted  that  the  defendant  was  indebted  to  him  in  the  sum  of  $200, 
over  and  above  all  set-offs  and  counterclaims.  So  that  if  the  plain- 
tiff's contention  was  correct  the  sum  total  of  the  accounts  of  both 
parties  did  not  exceed  $40(^. 

In  like  manner  the  defendant  contended  that  the  sum  ix>tal  of  the 
accounts  was  represented  by  his  counterclaim  amounting  to  but 
$366.25.  As  we  have  seen,  without  taking  any  proof,  the  justice 
decided  that  the  amount  of  such  accounts  exceeded  $400.  When  no 
proof  was  offered  to  support  the  claim  or  to  ascertain  the  amount  of 
the  accounts  of  either  party  to  the  action,  we  think  it  cannot  be  said 
that  it  was  "  proved  to  the  satisfaction  of  the  justice  "  that  the  sum 
total  of  the  accounts  of  both  parties  exceeded  $400,  and  that  the 
justice  committed  error  in  dismissing  the  action  upon  that  ground. 
{Glackin  v.  Zeller,  52  Barb.  147,  149.) 

In  the  case  of  Barilett  v.  Mudgett  (75  Ilun,  292)  the  rule  is  stated 
in  the  head  note  as  follows:  "  A  justice  of  the  peace  has  no  author- 
ity to  dismiss  an  action  on  the  ground  that  the  amount  in  dispute 
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exceeds  $400,  until  it  is  made  to  appear  to  him  by  proof  that  the 
amount  in  dispute  exceeds  a  sum  of  which  he  has  jurisdiction.  He 
is  not  ousted  of  jurisdiction  because  the  amount  ckimed  in  the 
pleadings  may  exceed  that  amount." 

If,  however,  the  justice  of  the  peace  in  this  case  did  not  have  jur- 
isdiction of  tlie  person  of  the  defendant,  as  is  contended  by  counsel, 
the  action  was  properly  dismissed,  and  it  would  be  of  no  consequence 
if  sncli  dismissal  was  placed  upon  the  wrong  ground.  Whether  or 
not  the  justice  acquired  jurisdiction  of  the  person  of  the  defendant 
depends  upon  section  2869  of  the  Code  of  Civil  Procedure.  To 
ascertain  its  true  meaning  all  the  provisions  of  the  section  should  be 
read  together.     {Dodd  v.  Fcker,  24  App.  Div.  613,  616.) 

We  are  only  conce^rned  with  the  meaning  of  subdivision  3  of  the 
section  which  provides:  "Where  the  defendant  is  a  non-resident 
of  the  county  it  may  be  brought  before  a  justice  of  the  town  or 
city  in  which  he  is  at  the  time  of  the  commencement  of  the  action." 

In  the  case  at  bar,  as  we  have  seen,  the  defendant  was  a  non- 
resident of  the  county  of  Wyoming,  wherein  the  action  was  brought, 
but  at  the  time  of  the  commencement  of  the  action  he  was  in  said 
county  and  in  the  town  of  Genesee  Falls,  and  that  therein  the  sum- 
mons was  served  upon  him.  Appellant  insists  that  the  justice  did 
not  acquire  jurisdiction,  because  both  the  plaintiff  and  defendant 
were  residents  of  Livingston  county.  But  that  is  not  the  language 
of  the  statute.  Apparently,  the  only  requisite  necessary  to  give  a 
justice  of  any  town  jurisdiction  of  a  defendant  is  that  ho  should  be 
in  such  town  when  the  summons  is  served  upon  him,  and  should  be 
a  non-resident  of  the  county  in  which  such  town  is  located.  In 
such  case  it  is  of  no  consequence  in  which  county  the  actual  resi- 
dence of  the  defendant  may  be;  neither  is  the  residence  of  the 
plaintiff  of  any  importance. 

The  general  provision  of  the  section  declares  that  "an  action 
must  be  brought  before  a  justice  of  a  town  *  *  *  wherein  one 
of  the  parties  resides  *  *  *,*  except  in  one  of  the  following 
cases."     Then  four  exceptions  are  specified  : 

"1.  Wliere  the  defendant  has  absconded  from  his  residence  it 


may  be  brought  before  a  justice  of  the  town 


m 


which 


the  defendant     *     *     *     is  at  the  time  of  the  commencement  of 
the  action."     The  meaning  of  this  provision  is  not  ambiguous. 
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*'  2.  Wliere  tlie  plaintiff  is  not  a  resident  of  tlie  conntjr  *  *  * 
it  mnst  be  brought  in  tlie  town  where  the  defendant  resides,  or  in 
any  adjoining  town  thereto."  This  exception  adds  nothing  to  the 
first  provision  of  tlie  section,  as  there  it  is  provided  that  the  action 
mnst  be  brought  in  a  town  where  one  of  the  parties  resides.  So 
that  under  eitlier  provision  a  plaintiff  may  go  into  any  county  of 
the  State  and  sue  a  defendant  where  he  resides. 

Tlie  third  exception,  which  is  the  one  over  which  this  controversy 
arises,  has,  as  it  seems  to  me,  no  other  effect  tlian  to  permit  any 
plaintiff  to  bring  an  action  against  a  defendant  in  any  town  in 
which  such  defendant  may  be,  provided  he  is  a  non-resident  of  the 
county  in  which  the  town  is  located.  It  practically  puts  such  non- 
resident defendant  in  the  same  situation  as  a  defendant  who  has 
absconded  from  his  residence.  The  intention  of  the  Legislature  is 
not  very  clearly  expressed  by  the  section,  but,  considering  all  of 
its  provisions,  we  conclude  that  it  was  intended  to  give  a  justice  of 
any  town  jurisdiction  of  a  defendant  who  is  a  non-resident  of  the 
county  in  which  such  town  is  situate,  provided  such  defendant  is 
within  such  town  at  the  time  of  the  commencement  of  the  action. 

The  appellant  contends  that  great  hardship  would  result  from 
such  an  interpretation  of  the  section ;  that  it  would  enable  a  plain- 
tiff, a  resident  of  a  particular  county,  to  follow  a  defendant,  also  a 
resident  of  such  county,  into  another  county,  a  great  distance  from 
liis  residence,  and  bring  an  action  against  him  in  any  town  of  such 
distant  county  where  he  might  temporarily  be;  that  the  trial  of 
such  action  must  then  take  place  away  from  the  home  of  both 
parties,  where  it  would  be  impossible  to  compel  the  attendance  of 
witnesses  and  cause  great  and  unnecessary  expense  to  such  defendant. 

There  is  much  force  in  the  suggestion,  but  if  an  evil  exists  because 
of  the  provisions  of  the  statute,  the  Legislature  only  is  competent 
to  change  it.  The  court  may  only  interpret  and  declare  the  meaning 
of  the  language  employed. 

But,  on  the  other  hand,  suppose  appellant's  interpretation  of  the 
section  be  adopted  and  two  non-residents  of  a  county  should  meet  in 
one  of  the  towns  thereof,  and  one  should  purchase  of  the  other  ten 
dollars  worth  of  produce  to  be  delivered  on  board  cars  in  such  town, 
and  agree  to  pay  for  the  same  when  so  delivered.  The  goods  so 
purchased  were,  we  will  assume,  delivered  as  agreed  and  were  carzied 
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out  of  the  county,  and  the  purchaser  then  refuses  to  pay  for  the 
same  and  asserts  that  a  justice  of  such  town  has  no  jurisdiction  of 
an  action  brought  to  enforce  such  payment ;  that  the  vendor's  only 
remedy  in  such  case  is  to  follow  the  vendee  into  the  connty  of 
which  he  is  a  resident  and  into  the  town  where  he  resides,  and  bring 
his  action  before  a  justice  of  that  town. 

We  think  the  Legislature  intended  that  in  such  a  case  a  justice 
of  the  town  in  which  such  non-resident  defendant  "  is  at  the  time 
of  the  commencement  of  the  action  "  should  have  jurisdiction  of 
the  defendant,  and  so  notwitstanding  the  plaintiff  was  also  a  non- 
resident of  such  county  and  town. 

It  was  not  intended  that  redress  in  Justice's  Court  should  be 
denied  to  a  plaintiff  simply  because  he  and  the  defendant  are  botli 
non-residents  of  the  town  in  which  the  plaintiff  seeks  to  enforce  bis 
rights.  No  case  has  been  called  to  our  attention  in  which  the  pre- 
cise question  involved  has  been  decided.  But,  upon  the  language 
of  section  2869  of  the  Code  and  upon  reason  as  well,  we  conclude 
that  the  justice  in  this  case  had  jurisdiction  of  the  defendant,  as 
well  as  of  the  subject-matter  of  the  action. 

It  follows  that  the  judgment  of  the  County  Court  should  be 
affirmed,  with  costs. 

All  concurred,  except  Williams  and  Kobson,  JJ.,  who  dissented. 

Judgment  affirmed,  with  costs. 


H.  Remington  &  Son  Pulp  and  Paper  Compant,  Appellant,  r. 
Nelson  li.  Caswell  and  Aldrich  Paper  Company,  Respoiidents. 

Fourth  Department,  May  6,  1908. 

Oorpomtion  —  tinauthorized  acts  of  directors  —  ratification   by  stock- 
holders —  payment  of  another's  debt  without  consideration. 

The  stockholders  of  a  "corporal  ion  may  ratify  and  affirm  the  unauthorized  acts 
of  its  directors  ami  officers,  and  such  ratification  binds  the  corporation  unless 
the  acts  offend  airain^t  the  public,  or  the  rights  of  creilitors  be  impaired. 

A  sttx'kholder  cannot  discwow  the  act  of  his  corporation  upon  the  ground  that  it 
was  ultra  n  t*  after  he  has  affirmed  the  same,  or  where  the  spplication  of  the 
doctrine  will  work  injustice. 
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The  directors  of  the  plaintiff,  a  corporation,  having  a  claim  against  an  allied 
insolvent  corporation  in  which  they  were  also  directors,  officers  and  stock- 
holders, adopted  a  resolution  authorizing  the  plaintiff  to  borrow  money  on  its 
notes  and  issue  bonds  as  collateral  security.  The  money  was  borrowed  from 
the  treasurer  of  the  defendant,  a  corporation,  but,  instead  of  being  used  in  the 
business  of  the  borrower,  was  without  considcmtion  used  to  pay  the  obliga- 
tions of  the  insolvent  corporation.  Thereafter  one  T.  having  made  an  exami- 
nation of  the  books  of  the  plaintiff,  purchased  the  entire  stock  of  the  com- 
panj"-,  and  in  determining  the  purchase  price  deducted  the  obligations  of  the 
plaintiff  on  its  loan  from  the  amount  of  its  assets.  Thereafter  T.  as  treasurer 
of  the  plaintiff  filed  a  claim  against  the  insolvent  allied  company  which 
included  the  amount  of  the  loan.  In  an  action  by  the  plaintiff  corporation  to 
compel  the  defendants  to  surrender  the  notes  representing  the  loan  and  return 
the  security. 

Held,  that  the  original  stockholders  of  the  plaintiff  on  selling  their  stock  to  T. 
and  permitting  the  debt  to  be  treated  as  an  obligation  of  the  company, 
confirmed  the  same; 

That  T.,  their  transferee,  was  bound  by  such  confirmation,  and  that  the 
complaint  should  be  dismissed  upon  the  merits. 

Appeal  by  the  plaintiff,  tlie  H.  Remington  &  Son  Pulp  and 
Paper  Company,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  defendants,  entered  in  the  office  of  the  clerk  of  the  county  of 
Jefferson  on  the  28th  day  of  June,  1907,  upon  the  report  of  a  ref- 
eree dismissing  the  complaint  upon  the  merits,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  20th  day  of  May,  1907, 
granting  an  extra  allowance. 

Henry  Purcell  and  Elmi  li.  Brown^  for  the  appellant, 

Samuel  Child  and  John  Conhoy^  for  the  respondents. 

Spring,  J. : 

The  Watertown  Paper  Company,  a  domestic  corporation,  was 
organized  prior  to  1874  with  a  capital  stock  of  $20,000  equally 
divided  hetween  Hiram  Remington  and  his  son  Edward  W.  This 
ownership  continued  until  about  the  year  1886,  when  Iliram  Rem- 
ington distributed  eighty  shares  of  the  stock  owned  by  him  equally 
among  four  of  his  daughters,  and  no  further  change  occurred  until 
the  death  of  Hiram,  March  23,  1905. 

The  plaintiff  was  organized  as  an  allied  and  subsidiary  corpora- 
tion in  1887,  also  with  a  capital  stock  of  $20,000,  divided  into 
shares  of  $100  each,  of  which  said  Hiram  Remington  owned  100 
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shares,  his  son  Edward  W.  95  shares,  and  Nellie,  then  the  wife 
of  the  latter,  5  shares.  In  1902  the  capital  stock  of  tlie  plain- 
tiflE  was  increased  to  $150,000.  Of  this  $22,000  were  retained 
as  treasury  stock,  while  the  balance  or  $128,000  was  distributed 
pro  rata  among  the  three  stockholders,  except  that  no  new  stock 
was  issued  to  Nellie  Remington,  nor  were  her  original  5  shares 
surrendered.  On  May  15,  1902,  a  resolution  of  the  stockholders 
of  the  plaintiflE  was  adopted  authorizing  the  issue  of  $400,000  of 
bonds  in  sums  of  $500  each  bearing  interest  at  six  per  cent;  said 
bonds  were  to  be  secured  by  a  mortgage  upon  the  property  of  the 
company  and  tlie avails  were  "to  be  used  only  for  the  enlargement 
and  extension  of  the  paper  and  pulp  business  of  said  company."  In 
compliance  with  such  resolution  and  in  conformity  with  the  consent 
of  the  stockholdera  of  the  company  duly  made,  the  plaintiff  executed 
its  mortgage  to  trustees  on  May  15,  1902,  and  on  the  same  day  800 
of  its  bonds  of  $500  each  were  made  and  attested,  payable  to  bearer 
and  maturing  in  twenty  years  from  their  date  with  interest  coupons 
attached.  Only  $8,000  of  these  bonds  were  sold,  but  others  were 
used  frequently  for  collateral  security  for  debts  and  loans. 

By  the  will  of  Hiram  Remington  the  six  hundred  and  forty  shares 
of  stock  owned  by  him  were  divided  as  follows :  One  hundred  and 
twenty-eight  shares  each  to  three  daughters,  Sophia,  Mary  and  Clara ; 
a  like  number  of  shares  to  his  son  Frederick  and  his  family,  and  also 
a  similar  number  in  trust  to  his  daughter  Mrs.  Summerville  and  her 
children,  with  power  of  sale  in  the  trustees  in  each  instance.  Mary 
transferred  thirty-three  sliares  to  Edward,  who  transferred  one  of 
them  to  his  wife  Bertha.  The  remaining  thirty-two  shares,  in  place 
of  the  five  shares  held  by  Nellie  Remington,  the  former  wife  of 
Edward,  l>elonged  to  him  but  were  turned  over  to  Nellie,  who  was 
still  living,  as  ci>lljitenil  soeurity  for  a  note  of  $10,000  given  by 
Edwanl  to  her  in  Deeeinl>er,  1902.  In  addition  to  kis  interest  in 
the^e  thirty-two  shares,  Edward  owned  six  hundred  and  forty  shares 
of  the  stix^k. 

The  two  connecting  ei>rporations  occupied  the  same  office  and  the 
clerieal  busine?is  was  tranj^ieted  by  the  same  clerks.  The  plaintiff 
manufactured  woo<l  pulp,  and  nearly  all  of  it  was  sold  to  the  paper 
CiMnjX'Uiy.  Tlie  plaintiff  li:ul  no  baiik  account^  but  all  the  money 
received  bv  either  w:\s  dop^sireii  in  the  name  of  the  paper  company. 
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One  company  often  indorsed  for  the  other,  and  yet  their  business 
was  kept  distinct.  Two  sets  of  books  were  used.  The  price  of  the 
wood  pulp  sold  to  the  paper  company  was  fixed  at  the  market  price 
each  month  and  charged  on  the  books  of  one  company  and  credited 
on  those  of  the  other.  An  inspection  of  the  books  would  have  dis- 
closed the  precise  relation  wliich  they  held  toward  each  other,  and 
thei-e  was  no  confusion  in  their  accounts  or  in  their  dealings.  Their 
corporate  entities  and  their  property  rights  were  maintained  sepa- 
rately, notwithstanding  they  had  the  same  directors  and  substantially 
the  same  stockholders.  The  plaintiff  manufactured  only  one  kind 
of  raw  material  used  in  the  manufacture  of  paper  and  that  was 
practically  all  purchased  by  the  paper  company ;  so  there  was  no 
complexity  in  its  accounts  or  in  its  status  generally. 

The  business  for  a  long  time  was  profitable.  In  the  latter  part 
of  October  the  paper  company,  however,  became  insolvent.  It 
owned  the  plaintiff  over  $50,000,  the  defendant  the  Aid  rich  Paper 
Company  on  notes,  some  of  which  were  not  then  due,  over  $10,000, 
and  also  about  $1,000  on  open  account;  and  to  the  defendant  Cas- 
well, who  was  the  treasurer  of  the  Aldrich  Company,  $500  on  notes 
which  were  indorsed  by  the  plaintiff. 

The  directors  of  the  plaintiff  were  Edward  W.  Remington,  his 
wife  Bertha,  and  Sophia  Remington.  On  the  27th  day  of  October, 
1905,  these  directors  adopted  a  resolution  authorizing  the  company 
to  "  borrow  for  the  purposes  of  its  business  "  $11,500  on  its  notes, 
giving  uinety-two  of  its  bonds  as  collateral  security,  and  Mr.  Nims, 
the  secretary  of  the  company,  was  authorized  to  execute  and  deliver 
such  notes  and  pledge  the  bonds,  and  the  trustees  under  the  mort- 
gage were  directed  to  deliver  the  bonds  to  said  Nims.  Edward 
Remington  on  that  day  arranged  with  Caswell  in  the  presence  of 
Nims  that  the  notes  would  be  delivered  to  Caswell,  who  would 
furnish  the  money  which  was  to  be  used,  not  in  the  business  of  the 
plaintiff,  but  to  pay  the  Aldrich  Company  its  obligations  against 
the  paper  company,  and  also  the  indebtedness  of  Caswell  against 
that  company,  and  directed  Nims  to  consummate  this  arrangement, 
which  he  did  on  the  thirtieth  of  October.  Five  notes  of  the  plain- 
tiff aggregating  $11,500  were  delivered  over  to  Caswell,  and  the 
ninety-two  bonds  of  $500  each  as  collateral  thereto,  and  this  action 
App.  Div.—  Vol.  CXXVI.        10 
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is  to  compel  the  surrender  and  cancellation  of  tiie  notes  and  the 
transfer  and  delivery  over  of  the  hypothecated  bonds  to  the  plaintiff. 

Subsequently  the  Aldrich  Company  delivered  to  the  Watertown 
Paper  Company  the  notes  which  were  paid  from  the  Caswell  loan, 
and  they  are  now  in  the  possession  of  the  trustees  of  that  company, 
which  has  been  declared  a  bankrupt. 

The  entries  of  these  transactions  were  made  upon  the  books  of 
the  two  Remington  companies.  The  moneys  were  charged  to  i\\e 
Watertown  Paper  Company  on  the  books  of  the  plaintiff  and 
credited  to  the  plaintiff  on  the  books  of  the  paper  company. 
Edward  Remington  was  the  general  manager  and  principal  stock- 
holder of  these  two  Remington  companies.  On  the  twenty-seventh 
of  October,  he,  as  well  as  the  Aldrich  Company  and  Caswell,  knew 
that  the  Watertown  Paper  Company  was  unable  to  pay  its  debts. 
The  Aldrich  Company  had  persistently  and  fruitlessly  attempted  to 
collect  its  obligations  as  they  matured  from  time  to  time.  It  had 
no  indebtedness  against  the  plaintiff,  and  yet,  by  the  ti-ansaction 
which  was  consummated,  founded  upon  proper  and  innocent  resoln- 
tions,  the  plaintiff  became  liable  on  notes,  the  entire  avails  of  which 
were  used  in  paying  certain  debts  of  the  Watertown  Paper  Com- 
pany, a  hopelessly  insolvent  corporation.  No  consideration  moved 
to  the  plaintiff.  It  was  already  a  heavy  creditor  of  the  paper  com- 
pany. The  object  could  not  have  been  to  bolster  up  and  keep  from 
failing  the  paper  company.  It  received  no  cash  to  enable  it  to 
carry  on  or  to  impart  life  to  its  business.  The  only  beneficiary  of 
this  unauthorized  transaction  was  the  Aldrich  Company.  The 
plaintiff  concedes  that  it  cannot  recover  against  Caswell,  for  it  was 
contingently  liable  to  pay  the  obligations  which  he  surrendered, 
and  this  is  not  disputed. 

It  is  alleged  in  the  answer  that  the  stockholders  of  the  plaintiff 
knew  and  acquiesced  in  this  loan  and  the  payment  of  the  debts  of 
the  paper  company  to  the  Aldrich  Company  and  Caswell.  There 
is  no  evidence  to  support  this  allegation.  Sophia  and  Bertha  Rem- 
ington were  probably  present  at  the  meeting  when  the  resolutions 
referred  to  were  passed.  They,  however,  gave  no  inkling  of  the 
transaction  which  was  executed.  There  is  nothing  to  indicate  that 
the  other  stockholders,  whose  holdings  of  stock  were  considerable, 
had  any  intimation  at  that  time  of  the  scheme  intended.     Except 
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for  facts  hereafter  narrated,  there  would  be  no  doubt  of  the  right 
of  the  plaintiff  to  recover  in  this  action.  The  transaction  cannot 
bear  the  light.  A  large  creditor  of  an  insolvent  corporation  has 
obtained  an  unfair  preference,  and  the  plaintiff  has  become  liable 
on  notes  which  were  without  consideration,  and  Edward  Remington 
exceeded  his  authority  in  directing  the  accomplishment  of  the 
project. 

On  November  first  Edward  Remington  entered  into  an  option 
agreement  with  John  B.  Taylor  whereby  he  agreed  to  sell  at  par 
his  stock  in  the  plaintiff  company,  including  other  shares  specified 
therein  ;  and  in  connection  therewith  to  transfer  all  the  stock  owned 
by  him  in  the  Watertown  Paper  Company  without  further  pay- 
ment. Taylor  caused  the  books  of  the  company  to  be  examined 
and  an  itemized  statement  of  its  liabilities  made  by  an  expert 
accountant.  That  statement  disclosed  the  notes  of  the  defendant 
Caswell  and  the  bonds  pledged  for  their  security.  Taylor  declined 
to  exercise  his  option,  but  on  November  fourteenth  Remington 
arranged  to  sell  his  stock,  including  that  of  his  wife,  the  stock 
pledged  to  his  former  wife,  and  the  thirty-three  shares  from  his 
sister  Mary,  in  all  six  hundred  and  seventy-three  shares,  for  $38,300, 
of  which  $10,000  were  to  be  paid  to  the  former  wife  in  payment  of 
her  note  against  Edward,  and  which  was  secured  by  thirty-two 
shares  of  stock.  Later  Taylor  purchased  all  the  other  shares  of  the 
stock  at  fifty-one  cents  on  the  dollar,  and  the  shares  of  the  Water- 
town  Paper  Company  were  transferred  to  him  without  any  additional 
payment.  AH  of  these  shares  were  transferred  to  him,  except  four 
sliares,  which  were  turned  over  to  E.  R.  Brown,  and  a  like  number 
to  G.  H.  Babcock,  at  the  direction  and  for  the  benefit  of  Taylor  to 
enable  him  to  reorganize  the  directorate  of  the  two  companies, 
which  he  did.  Taylor  understood  fully  the  indebtedness  to  Caswell 
on  these  notes  and  the  transaction  whereby  the  Aldrich  Company 
had  been  paid  the  indebtedness  which  it  held  against  the  paper 
company.  In  the  new  agreement  which  he  made  whereby  he 
acquired  the  stock,  these  notes  were  taken  into  consideration  and 
in  estimating  the  liaWlities  of  the  company  lie  computed  tliese  obli- 
gations. The  property  all  through  the  negotiations  was  unvary- 
ingly estimated  to  be  worth  $150,000,  and  its  value  in  the  purchase 
by  Tajlor  was  ascertained  by  deducting  from  that  sum  tiie  amount 
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of  its  debts,  which  included  those  due  to  Caswell,  and  apparently 
the  claim  against  the  paper  company  was  not  appraised  at  all. 

On  the  16th  of  November,  1905,  at  the  instance  of  Taylor, a  pro- 
ceeding was  commenced  in  the  Supreme  Court  for  the  voluntary 
dissolution    of   the    paper    company.      The   petition,    verified  by 
Brown  and  Babcock,  who,  with  Taylor,  composed  the  directorate 
of  the  company,  contained  a  schedule  of  the  liabilities  of  the  com- 
pany  and   which   included    the   indebtedness   to   the   plaintift  of 
$11,500,  by  reason  of  the  payment  of  its  notes  to  the  defendants 
by   money   received   from   Caswell.     A   temporary   receiver  was 
appointed  in  that  proceeding  and  early  in  December  in  involuntary 
bankruptcy  proceedings  a  trustee  was  appointed.     In  recognition  of 
the  validity  of  these  notes  to  Caswell,  Taylor,  as  treasurer  of  the 
plaintiff,  presented  and  filed  with  the  referee  in  bankruptcy  a  veri- 
fied claim  of  its  indebtedness  against  that  company  which  included 
the  account  of  $11,500  by  reason  of  the  Caswell  notes.     This  was 
presented  to  enable  the  plaintiff  to  participate  in  the  distribution 
of  the  assets  of  the  paper  company.     The  notes  which  the  Aldrich 
Company  surrendered  to  the  paper  company  were  retained  by  it  and 
no   offer   to   return   them   was   ever   made  and  it  was,  therefore, 
deprived  of  the  opportunity  to  present  them  as  oWigations  against 
the  bankrupt  company.     The  referee's  fiftieth  finding  of  fact  is  as 
follows :  "  That  in  the  negotiations  leading  to  the  sales  to  Taylor 
as  finally  made,  the  notes  and  pledge  in  controversy  were  known 
to  all    the    parties  and    the   said    notes  were    treated    by  all    the 
parties  as  valid  obligations  against  the  plaintiff,  and  the  amount 
thereof  was  taken  into  consideration  and  deducted   from  the  value 
of  the  property  in  arriving  at  the  price  which  was  paid  by  Tay- 
lor for  the  stock."     I  think  this  finding  is  sustained  by  the  evi- 
dence.    As  already  noted,  several  of  the  stockholders  of  the  plaintiff 
did  not  know  of  the  transaction  with  Caswell  at  the  time  it  was 
completed,  but  they  must  have  been  apprised  of  it  pending  the 
negotiations  with  Taylor.     The  first    proposition  which  was  com- 
municated to  all  these  stockholders  was  to  pay  par  for  the  stock,  if 
the  inventory  justified  it.     The  statement  made  by  the  accountant 
for  Taylor  compelled  him  to  decline  to  exercise  the   privilege  of 
purchase.     In  the  subsequent  negotiations,  terminating  in  the  sale, 
this  statement  w^as  used  as  the  basis  of  the  estimates,  and  the  indebt- 
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edne&s  to  Caswell  was  contained  in  it.  Tlie  percentage  paid  was 
arrived  at  by  deducting  tliis  item,  among  otiiers,  from  tlie  conceded 
value  of  tlie  property,  and  all  the  parties  were  cognizant  of  the 
method  adopted  of  ascertaining  the  actual  value  of  the  stock 
transferred. 

We  have,  therefore,  a  suit  in  equity  by  the  plaintiff,  a  corporation 
whose  property  is  in  effect  all  owned  by  Taylor,  repudiating  a 
transaction  the  benefits  of  which  have  already  accrued  to  him  and 
the  nature  of  which  he  fully  comprehended  when  he  acquired  the 
stock.  I  assume  if  Edward  Remington  had  been  the  sole  stock- 
holder of  the  plaintiff  at  the  time  of  the  transaction  with  Caswell 
he  could  not  thereafter  use  the  corporate  name  in  an  action  for  its 
disaffirmance.  There  is  no  sanctity  hedged  about  a  corporation. 
If  it  resorts  to  a  court  of  equity  it  must  appear  that  justice  demands 
the  relief  which  it  seeks.  The  stockholders  of  a  corporation  may 
ratify  and  affirm  the  unauthorized  acts  of  its  directors  and  officers, 
and  when  they  do  so  their  adoption  of  these  acts  is  effective  to  bind 
the  corporation,  unless  they  offend  against  the  public  or  the  rights 
of  creditors  are  impaired.  {Kent  v.  Quicksilver  Mining  Co.^  78 
X.  Y.  159,  185  €t  seq.;  Skinner  v.  Smith,  134  id.  240,  249; 
Votbght  V.  E,  B.'db  Z.  Assn.,  172  id.  508,  517 ;  Eastern  Building 
cfe  Loan  Assn.  v.  Williamson,  189  U.  S.  122, 128 ;  Bath  Gas  Light 
Co.  v.  Claffy,  151  N.  Y.  24.) 

The  geneml  principle  is  well  stated  in  78  New  York  {supra),  at 
page  185 :  "  In  the  application  of  the  doctrine  of  ultra  vires,  it  is 
to  be  borne  in  mind  that  it  has  two  phases :  one  where  the  public 
is  concerned  ;  one  where  the  question  is  between  the  corporate ' 
body  and  the  stockliolders  in  it,  or  between  it  and  its  stockholders, 
and  third  parties  dealing  with  it  and  through  it  with  them.  When 
the  public  is  concerned  to  restrain  a  corporation  within  the  limit  of 
tlie  power  given  to  it  by  its  charter,  an  assent  by  the  stockholders 
to  the  use  of  unauthorized  power  by  the  corporate  body  will  be  of 
no  avail.  When  it  is  a  question  of  the  right  of  a  stockholder  to 
restrain  the  corporate  body  within  its  express  or  incidental  powers, 
the  stockholder  may  in  many  cases  be  denied,  on  the  ground  of  his 
express  assent  or  his  intelligent  though  tacit  consent  to  the  corporate 
action.  If  there  be  a  departure  from  statutory  direction,  which  is 
to  be  considered  merely  a  breach  of  trust  to  be  restrained  by  a  • 
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Stockholder,  it  is  pertinent  to  consider  what  has  been  his  conduct  in 
regard  thereto.  A  corporation  may  do  acts  wiiich  affect  the  public 
to  its  liarni,  inasmuch  as  tliey  are  2>^7*  *^  illegal  or  are  malum  pro- 
hibitum. Then  no  assent  of  stockholders  can  validate  tliem.  It 
may  do  acts  not  thus  illegal,  though  there  is  want  of  power  to  do 
them,  which  affect  only  tl>e  interest  of  the  stockholdere.  They  uiay 
be  made  good  by  the  assent  of  the  stockholders,  so  that  strangerc  to 
the  stockholders  dealing  in  good  faith  with  the  corporation  will  be 
protected  in  a  reliance  upon  those  acts." 

It  is  not,  therefore,  very  important  whether  the  original  trans- 
action with  Caswell  was  ultra  vires.  The  interposition  of  that 
doctrine  will  not  be  permitted  to  enable  a  stockholder  to  disavow 
a  transaction  which  he  has  affirmed,  or  when  it  will  operate  unjustly. 
(  Whitney  Arms  Co,  v.  Barloxo,  63  K  Y.  62,  69  et  seq.) 

When  Taylor  purchased  the  stock  of  these  two  corporations  the 
contract  had  been  fully  executed.  The  defendants  had  surrendered 
their  notes.  The  transactions  had  been  entered  upon  the  books  of  the 
various  companies.  If  any  benefit  is  to  inure  to  any  one  by  requir- 
ing the  surrender  of  these  bonds  and  the  cancellation  of  the  notes, 
Taylor  will  be  the  sole  beneficiary.  His  interest  cannot  be  obscured 
because  the  corporation  is  the  nominal  plaintiff.  lie  has  been  once 
benefited  by  this  transaction  and  ought  not  to  be  twice  paid.  The 
principle  which  should  obtain  is  akin  to  that  prevailing  which 
estops  a  grantee  to  impeach  the  validity  of  a  mortgage,  the  pay- 
ment of  which  he  has  assumed  as  part  of  the  purchase  price  of 
land.  (Jlartley  v.  Harrison^  24  N.  Y.  170;  Freeman  v.  Axild, 
44  id.  50  ;  Paryinson  v.  Sherman^  74  id.  88 ;  Cottle  v.  County  of 
Erie,  57  App.  Div.  443,  449 ;  affd.,  173  N.  Y.  591.) 

It  is  true  that  ordinarilv  whatever  ricjht  of  action  the  transferrer 
possesses  passes  to  the  transferee.  In  this  instance  the  corporate 
entity  remains  unchanged  and  Taylor,  as  already  stated,  ratified  the 
transaction  out  of  which  the  alleged  cause  of  action  arose. 

The  stockholders  who  transferred  their  stock  to  Taylor  could  dis- 
avow or  ratify  the  deal  with  Caswell.  If  they  confirmed  it  Taylor 
could  not  override  their  approval.  When  they  dealt  with  Taylor 
they  permitted  the  notes  of  Caswell  to  be  treated  as  obligations  of 
the  plaintiff  and  the  sale  to  Taylor  was  in  confirmation  of  this 
indebtedness.     This  acquiescence  on  their  part  with  the  knowledge 
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and  approval  of  Taylor  eliould  forever  set  at  rest  his  right  to 
inipeacli  tlie  transaction. 

After  all  tliese  stockholders  had  deliberately  ratified  the  trans- 
action, originally  unauthorized  thougli  it  was,  they  should  not  be 
permitted  to  use  the  corporate  name  to  repudiate  it.  Taylor  is  in 
no  better  situation-  than  they  were.  In  fact  his  equities  are  not  on 
a  parity  with  those  of  his  transferrers  for  he  has  been  allowed  by 
them  the  full  benefit  of  this  indebtedness  as  already  shown. 

The  judgment  should  be  affirmed,  with  costs. 

All  concurred. 

Judgment  affirmed,  with  costs. 

Order  granting  additional  allowance  reversed,  with  ten  dollars 
costs. 

All  concurred,  except  McLennan,  P.  J.,  who  voted  for  affirmance 
of  the  order. 


The  People  of  the  State  of  New  York,  Kespondent,  v,  Frank 
M.  Cornell,  Appellant. 

Fourth  Department,  May  6, 1908. 

Crime  —  libel  —  evidence  in  justification  —  specific  acts. 

Where  a  libel  upon  a  judge  is  in  its  terms  broad  enough  to  charge  him  with  a  lack 
of  conception  of  the  dignity  of  his  position  and  unfitness  for  that  position,  the 
defendant  in  justification  may  prove  specific  acts  of  the  judge  while  upon  the 
bench,  although  the  article  itself  only  gave  specific  instances  of  misconduct  at 
chambers. 

McLenitan,  p.  J.,  dissented. 

Appeal  by  the  defendant,  Frank  M.  Cornell,  from  a  judgment  of 
the  Supreme  Court,  rendered  on  the  27th  day  of  April,  1906,  after 
a  trial  at  the  Oswego  Trial  Term,  convicthig  the  defendant  of  the 
crime  of  libel.  • 

Ftederick  G,  Spencer  and  Udelle  Bartlett^  for  the  appellant. 

If.  B,  Baker^  District  Attorney^  for  the  respondent. 
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Spring,  J. : 

The  appellant  was  tlie  editor  and  proprietor  of  the  Fulton  Patriot^ 
a  newspaper  published  in  the  city  of  Fulton,  Oswego  county,  in  Jan- 
uary, 1906,  and  for  some  time  preceding.  Early  in  1906  it  was  cur- 
rently reported  that  Merrick  Stowell,  county  judge  and  a  prominent 
citizen  of  said  county,  was  an  applicant  for  the  important  position  of 
State  Commissioner  of  Excise,  which  was  soon  to  be  tilled  by  the 
Governor  of  the  State.  Judge  Stowell  had  long  been  active  in  the 
management  of  Republican  politics  in  the  county  and  quite  natu- 
rally had  engendered  considerable  bitter  opposition  among  partisans 
disagreeing  with  him.  A  political  organization  of  the  county  bear- 
ing the  name  of  the  Roosevelt  Republican  League  comprised  mem- 
bers opposed  to  Judge  Stowell,  and  they  held  a  meeting  in  the  city 
of  Oswego,  January  12,  1906,  at  which  the  candidacy  of  Judge 
Stowell  was  discussed  and  resolutions  adopted  animadverting  severely 
upon  his  political  activity,  and  especially  while  holding  the  office  of 
county  judge,  and  protesting  against  his  selection  for  the  State  office 
mentioned. 

The  defendant  \vas  present  at  this  meeting,  participated  in  the 
discussions  which  were  had,  and  at  the  request  of  some  of  the  mem- 
bers published  the  resolutions  in  his  newspaper,  and  the  papers  con- 
taining them  were  generally  circulated  among  the  citizens  of  the 
county,  and  he  has  been  indicted  and  convicted  of  libel  for  their 
publication. 

We  do  not  intend  to  discuss  the  facts  or  questions  involved, 
except  only  so  fur  as  deemed  essential  to  enable  us  to  pass  upon  cer- 
tain rulings  of  the  court,  which,  we  believe,  call  for  a  reversal  of 
the  judgment. 

The  article  published  is  lengthy  and  is  set  out  in  full  in  the  indict- 
ment. The  part  which  is  now  pertinent  reads  as  follows:  "He 
(Judge  Stowell)  has  been  County  Judge  of  our  county  for  thirteen 
years,  and  during  that  time  he  has  shown  a  pitiful  and  most  raiser- 
able  lack  of  conception  of  the  dignity  and  nobility  of  judicial  posi- 
tion. During  his  tenure  of  the  County  Judgeship  the  County 
Court  chambers  have  been  used  for  political  headquarters.  They 
have  been  the  gathering  place  for  the  ward  and  town  politicians 
from  all  sections  of  tlie  county.  In  them  has  been  erected  the 
political  throne  around  which  the  time-servers  and  political  vassals 
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have  knelt  and  worshipped,  and  there  they  have  either  been  blest 
or  damned  by  the  political  master  on  the  bench,  according  to  the 
quality  of  their  service.  From  this  throne,  erected  in  judicial  posi- 
tion, have  been  issued  the  orders  that  have  run  and  controlled  the 
political  machinery  of  the  county.  The  throng  that  has  elbowed 
its  way  back  and  forth,  to  and  from  this  throne,  on  and  shortly 
before  election  day,  has  not  added  dignity  to  tlie  bench,  because  it 
could  not  be  a  credit  nor  give  character  to  a  towpath  or  lumber 
camp." 

The  court  instructed  the  jury  that  the  first  sentence  quoted  was 
not,  to  use  his  language,  "a  general  charge  tliat  Judge  Stowell  has 
shown  a  lack  of  conception  of  the  dignity  and  nobility  of  his  judi- 
cial position.  It  is  a  charge  that  he  has  shown  that  lack  of  concep- 
tion of  the  dignity  of  that  position  because  of  what  follows ; 
because  of  his  use  of  the  County  Court  chambers ;  because  of  his 
relations  with  the  District  Attorney  ;  because  of  the  persons  that  he 
has  surrounded  himself  with,  and  that  is  all  that  it  means.'^ 

We  think  this  too  narrow  a  construction  of  the  general  language 
employed.  The  primary  accusfttion  is  contained  in  the  sweeping 
statement  of  the  lack  of  appreciation  of  the  judicial  position  which 
Judge  Stowell  held.  The  purpose  of  the  article,  as  already  noted, 
was  to  show  the  unfitness  of  Judge  Stowell  fur  the  position  of 
State  Commissioner  of  Excise.  It  was  charged  that  he  had  been 
persistent  in  seeking  office ;  was  arbitrary,  dictatorial  and  domineer- 
ing in  the  exercise  of  political  power.  Ilis  judicial  conduct  is  then 
impugned,  and  his  failure  to  comprehend  the  dignity  of  the  position 
he  occupied  is  alleged,  and  specific  instances  are  given  illustrating 
the  truth  of  the  accusation.  Upon  the  trial  the  defendant,  who 
was  endeavoring  to  prove  the  truthfulness  of  the  charges,  attempted 
to  show  acts  of  Judge  Stowell  while  on  the  bench  in  the  conrt 
room  which,  it  was  claimed,  would  substantiate  the  accusation  and 
tend  to  show  his  unfitness  for  the  office  for  which  he  was  an 
aspirant. 

For  instance.  Judge  Stowell  presided  at  a  term  of  the  County 
Court  at  the  court  house  of  Oswego  county  in  Decern l)er,  190i.  A 
lawj'cr  named  Mizen  was  in  attendance  and  testified  that  he  was 
called  to  the  bench  by  Judge  Stowell  during  a  lull  in  the  trial  of 
a  case  and  a  conversation  ensued  between  them.     The  defendant 
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attempted  to  sliow  that  Judge  Stowell  advised  the  witness  to  get 
a  retainer  from  a  prisoner  confined  in  the  jail,  and  wlio  had  been 
convicted  by  a  justice  of  the  peace  acting  in  *place  of  the  recorder 
of  the  city,  appeal  from  the  judgment  of  conviction,  and  tliat  he, 
the  county  judge,  would  release  the  prisoner  and  hold  the  convic- 
tion worthless  on  the  ground  that  the  magistrate  lacked  jurisdiction. 
The  court  excluded  this  proof  for  the  reason  that  the  act  was  not 
committed  at  the  judge's  chambers,  and  was  not  one  of  those  enu- 
merated in  the  article  published.  There  was  other  proof  offered  of 
acts  claimed  to  have  been  committed  by  Judge  Stowell  while  ou  the 
bench  in  the  court  house  which  may  have  tended  to  vindicate  the 
truthfulness  of  the  general  charge  already  adverted  to,  which  was 
excluded  for  the  reason  mentioned,  and  proper  exceptions  were 
taken  to  the  exclusion  of  all  this  evidence. 

We  think  proof  of  this  character  was  fairly  within  the  scope  of 
the  entire  article  and  of  the  general  charge  quoted,  and  may  have 
been  important  to  enable  the  defendant  to  establish  that  he  had 
accurately  gauged  the  official  conduct  of  Judge  StowelL  If  the 
defendant  was  able  to  show  derelictions  of  Judge*  Stowell  while 
on  the  bench  that  proof  supported  the  charge  made,  as  well  as  infrac- 
tions committed  at  chambers.  The  fact  that  defendant  had  stated 
one  or  two  instances  in  vindicAtion  of  the  correctness  of  the  accusa- 
tion did  not  debar  him,  when  its  truth  was  challenged,  from  making 
proof  of  other  delinquencies  of  the  judge  when  acting  in  his  judicial 
capacity. 

For  these  errors  in  excluding  the  testimony  referred  to  and  limit- 
ing the  article  in  the  manner  mentioned,  the  judgment  should  be 
reversed  and  a  new  trial  granted. 

All  concurred,  except  McLennan,  P.  J.,  who  dissented. 

Judgment  of  conviction  reversed  and  new  trial  granted. 
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In  the  Matter  of  the  Final  Judicial  Settlement  of  tlie  Accounts  of 
Luna  A.  McMillan,  as  Committee  of  tlie  Person  and  Estate  of 
Charles  E.  J.  McMillan,  an  Incompetent  Person,  now 
Deceased,  Respondent. 

Caroline  J.  Smith  and  Others,  Appellants ;  Kidder  M.  Scott,  as 
Administrator,  etc.,  of  James  McMillan,  Deceased,  Respondent. 

Fourth  Department,  May  6,  1908. 

Real  propel  ty  —  equitable  reconversion  —  proceeds  of  lands  of  incurable 
idiot  —  distribution  and  descent  to  maternal  and  paternal  collaterals. 

Section  23o9  of  the  Code  of  Civil  Procedure,  providing  tliat  upon  the  sale  of  real 
estate  of  an  infant  or  incompetent  person  the  proceeds  are  deemed  property  of 
the  same  nature  as  the  estate  or  interest  sold  until  the  infant  arrives  at  full 
age  or  the  incompetency  is  removed,  should  bo  construed  to  mean  that  such 
equitable  reconversion  continues  dunng  the  entire  lifetime  of  a  person  who  is 
an  incurable  idiot  and  does  not  end  at  his  majority. 

It  follows  that  upon  the  death  of  such  idiot  his  personal  property  goes  to  his 
next  of  kin,  but  the  proceeds  of  the  sale  of  lands  go  to  his  heirs,  although  his 
minority  had  expired. 

Where  an  intestate  died  at  the  time  when  chapter  819  of  the  Laws  of  1898  was 
in  effect,  allowing  representation  on  the  distribution  of  personal  estate  in  the 
same  manner  as  allowed  by  law  in  reference  to  real  estate,  and  the  only  sur- 
viving next  of  kin  were  an  aunt  and  the  descendants  of  deceased  uncles  and 
an  aunt,  the  living  aunt  takes  one  share,  while  the  descendants  of  deceased 
uncles  and  the  aunt  take  their  ancestor's  share  per  siting. 

When  on  the  death  of  an  intestate  there  are  no  brothers  and  sisters  or  their 
descendants  and  no  heirs  entitled  to  take  under  any  of  the  sections  preceding 
section  288  of  the  Roal  Property  Law,  but  only  tlie  descendants  of  a  brother 
and  sister  of  the  intestate's  mother  and  a  paternal  aunt  and  the  descendants  of 
a  paternal  uncle,  real  property  which  came  to  the  intestate  from  his  mother 
goes  to  the  cousins  on  the  maternal  side  to  the  exclusion  of  collaterals  on  the 
X>atemal  side. 

McLennan,  P.  J.,  dissented. 

Appeal  by  Caroline  J.  Smith  and  others  from  that  part  of  a 
judgment  of  the  County  Court  of  Livingston  connty,  entered  in 
the  office  of  the  clerk  of  the  county  of  Livingston  on  the  30th  day 
of  September,  1907,  directing  that  the  committee  of  Charles  E.  J. 
McMillan,  an  incompetent  person,  now  deceased,  is  entitled  to  a 
decree  declaring  her  account  settled  ;  also  directing  distribution  of 
the  assets  in  the  custody  of  said  committee  to  the  personal  repre- 
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sentatives  of  James  McMillan,  deceased,  and  to  Luna  A.  McMillan 
to  the  exclusion  of  the  appellants. 

George  B,  Adams  and  Lockwood  R,  Doty^  for  the  appellants. 

Edwin  A.  Ifaahy  Oeorge  W,  Atwell  and  Kidder  M.  Scoitj  for 
the  respondents. 

Spring,  J. :  . 

Cliarles  E.  J.  McMillan,  an  incompetent  person,  was  bom  April 
26,  1855.  He  owned  a  one-ninth  interest  in  certain  real  estate  in 
the  city  of  New  York,  which  wjis  sold  in  pursuance  of  judgments 
in  the  Supreme  Court  in  April,  1865,  for  the  suin  of  $62,430,  and 
the  leaseholds  for  $7,850.  The  incompetent  inherited  his  one- 
ninth  interest  in  said  premises  from  his  mother,  who  had  died 
intestate  in  1855. 

Cliarles  McMillan,  the  father  of  the  incompetent,  was  duly 
appointed  his  general  guardian,  and  on  the  24th  of  July,  1866,  an 
order  was  granted  directing  the  chamberlain  of  the  city  of  New 
York,  with  whom  the  avails  of  the  sale  belonging  to  said  infant  had 
been  deposited,  to  pay  the  same  to  said  general  guardian,  and  to 
assign  the  securities  in  his  hands  belonging  to  said  infant.  Obedient 
to  this  order,  on  the  23rd  of  March,  1867,  the  chamberlain  trans- 
ferred to  the  general  guardian  one  mortgage  for  $2,200,  one  for 
$1,550,  and  paid  him  in  cash  $1,211.71,  in  all  $4,961.71. 

Said  incompetent  became  of  age  April  26,  1876,  and  was  tbon 
an  imbecile,  and  continued  to  be  until  his  death.  After  his 
majority  no  proceedings  were  instituted  for  the  appointment  of  a 
committee  of  the  person  and  estate  until  September,  1886,  when 
by  the  inquisition  of  a  jury  he  was  found  to  be  "an  imbecile  and 
of  unsound  mind,  so  tluit  he  was  incapable  of  governing  himself  or 
the  management  of  his  lands  or  tenements,  goods  and  chattels,  and 
that  he  had  been  in  the  same  state  of  imbecility  and  unsoundness 
of  mind  since  his  birtli."  The  father  was  tiiereupon  appointed  the 
committee  of  the  person  and  estate  of  the  incompetent,  and  acted 
in  that  capacity  until  his  death  January  7,  1890.  On  February 
twenty-fourth  following  Luna  A.  McMillan  was  appointed  com- 
mittee, holding  the  position  at  the  time  of  the  death  of  the  incom- 
petent, December  29,  1904. 
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The  intestate  left  him  surviving  no  widow  or  lineal  descendants, 
and  no  brotliei-s  or  sisters  or  other  descendants,  but  a  paternal  uncle, 
James  McMillan,  who  died  intestate  during  the  pendency  of  this 
proceeding,  leaving/children,  and  of  whose  estate  an  administrator 
has  been  appointed  and  appears  on  this  appeal,  a  paternal  aunt,  Luna 
A.  McMillan,  four  maternal  cousins,  children  of  a  deceased  brother 
of  the  mother  of  the  incompetent,  and  other  collaterals  also  in  the 
maternal  line.  The  entire  principal  of  the  estate  of  the  incom- 
petent intestate  at  the  time  of  the  accounting  by  the  committee 
amounted  to  $8,950,  of  which  the  sum  of  $3,650  was  the  avails  of 
real  estate  sold  in  the  partition  action  above  mentioned,  and  $300 
derived  from  a  sale  of  other  lands  belonging  to  him,  and  $5,000 
a  legacy  by  the  will  of  his  maternal  grandfather,  and  which  was 
paid  over  to  the  committee  in  June,  1891.  After  the  costs  and 
expenses  allowed,  there  were  left  for  distribution  $8,192.38.  The 
court  below  held  that  all  this  property  was  personal  estate,  and  only 
the  uncle  and  aui  t  were  entitled  to  share  in  it,  basing  his  decision  in 
directing  distribution  upon  Matter  of  Davenport  (172  N.  Y.  454.) 

It  is  a  general  rule,  and  regulated  by  statute  in  this  State,  that . 
upon  a  sale  of  real  estate  of  an  infant  or  incompetent  person  the 
"  proceeds  are  deemed  property  of  tlie  same  nature  as  the  estate  or 
interest  sold,  until  the  infant  arrives  at  full  age,  or  the  incom- 
petency is  removed."  (Code  Civ.  Proc.  §  2359*.)  This  has  long 
been  a  statutory  provision.  (Laws  of  1814,  chap.  108,  §  1 ;  t  Laws 
of  1815,  chap.  106,  §  5  ;t  2  E.  S.  195,  §  180  ;  3  R.  S.  [Banks  &  Bros. 
6th  ed.]  202,  §  124;  Laws  of  1864,  chap.  417,  §  10;||  Ford  v. 
Livingston,  140  N.  Y.  162,  167 ;  Walrath  v.  Ahlott,  75  Ilun,  445, 
451.) 

The  learned  county  judge,  while  recognizing  this  principle,  held 
it  was  only  a  fiction  and  when  the  infant  reached  his  majority  the 
character  of  his  property  changed  to  personalty,  although  he  was 

*  See  Laws  of  1880,  chap.  178,  as  amd.  by  Laws  of  1892,  chap.  528,  and  Laws 
of  1907.  chap.  49.— [Rep. 

t  Repealed  by  Laws  of  1828  (2d  Meeting),  chap.  21,  §  1,  subd.  170.— [Rep. 

t  Repealed  by  Laws  of  1828  (2d  Meeting),  chap.  21,  §  1,  subd.  189.— IRep. 

I  Amd.  by  Laws  of  1869,  chap.  627  and  Laws  of  1870,  chap.  87.  See  Laws  of 
1874.  chap.  446,  tit.  2,  §  14;  Id.  tit.  11,  §  2;  Laws  of  1880,  chap.  245,  §  1,  subd.  Z, 
1 1;  Id.  §  1,  subds.  40,  45,  46,  50;  and  Id.  g§  2-5.— [Rep. 
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an  imbecile  and  remained  so  until  his  death.  The  philosophy  of 
the  rule  adverted  to  is  that  the  land  of  the  infant  or  incompetent 
has  been  sold  without  his  volition  or  intelligent  assent  and  the 
character  of  his  property  must  remain  unchanged  until  the  dis- 
ability has  been  removed.  In  a  note  to  Pomeroy's  Equity  Juris- 
prudence (Vol.  3,  §  1167),  cited  approvingly  in  Matter  of 
Department  of  Pxiblic  Parks  (89  Hun,  529,  530),  the  principle  is 
set  forth  in  this  way  :  "  Where  land  has  been  taken  not  by  volun- 
tary negotiation,  but  by  the  compulsory  proceedings  authorized  by 
statute  and  the  money  is  paid  into  court,  it  continues  to  l>e  real 
estate  until  it  is  taken  out  by  some  person  having  a  right  to  elect  to 
treat  it  a^  money,  that  is,  by  some  person  8ui  juris  who  is  an  unfet- 
tered owner.  If  the  owner  is  an  infant  or  a  lunatic,  or  if  the  land 
is  subject  to  a  settlement,  the  money  necessarily  retains  its  character 
as  real  estate." 

The  statute  fixes  the  expiration  of  infancy  arbitrarily  at  twenty- 
one  years  and  of  incompetency  when  intelligence  supervenes.  If 
infancy  and  incompetency  co-exist  during  minority  and  the  mental 
incapability  remains  after  infancy  has  passed,  the  reason  for  the 
retention  of  the  character  of  the  property  at  the  time  the  sale  is 
made  is  still  present.  Tiie  rule  is  primarily  for  the  benefit  of  the 
incompetent  or  infant,  and  yet,  as  there  has  long  been  a  difference 
in  the  laws  of  descent  and  of  distribution,  it  is  founded  to  some 
extent  upon  the  propriety  of  keeping  unchanged  the  right  of  suc- 
cession to  the  property  in  the  event  of  the  death  of  the  infant  or 
incompetent.  {Forman  v.  Marshy  11  N.  Y.  544;  Laws  of  1815, 
chap.  106,  §  5 ;  Ilorton  v.  McCoy,  47  N.  Y.  21 ;  Story  Eq.  Juris. 
§  1357  ;  Shumway  v.  Cooper,  16  Barb.  556.) 

Ordinarily  a  committee  of  the  person  and  estate  of  an  infant  is 
pot  appointed  for  the  general  guardian  can  exercise  all  the  functions 
of  a  committee.  There  is,  however,  no  legal  objection  to  the 
appointment  of  a  committee  of  the  person  and  estate  of  an  infant. 
{FrancUyn  v.  Sprague,  121  U.  S.  215,  229,  and  cases  cited  ;  Matter 
of  Cliaiiin,  16  N.  J.  Eq.  496.) 

If  a  committee  had  been  appointed  of  the  incompetent  McMillan 
just  before  he  attained  his  majority,  I  assume  the  infant,  even  by 
legal  fiction,  would  never  have  assumed  the  control  of  his  prop- 
erty, and  the  disability  would  have  been  a  continuous  one,  although 
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in  two  different  capacities.  Ten  years  elapsed  after  he  became 
twenty-one  before  a  committee  was  appointed.  During  all  that 
time  the  disability  continued.  The  proj^erty  remained  in  the  cus- 
tody of  the  general  guardian,  who  was  the  father  of  the  infant. 
Kg  settlement  was  ever  had  by  him  as  guardian,  and  when  he 
was  appointed  committee  he  held  the  property  and  there  was  no 
actual  change  in  his  management  or  control.  The  avails  of  the 
real  estate  were  in  his  hands  as  before.  Had  a  committee  of  the 
estate  of  the  incompetent  been  appointed  after  the  sale  in  the  par- 
tition action  and  the  proceeds  paid  over  to  him,  the  heirs  at  law 
would  be  entitled  to  the  estate  upon  his  death,  rather  than  his 
next  of  kin.  The  reason  of  this  is  because  the  disability,  his 
mental  unsoundness,  had  continued  to  the  time  of  his  death  and 
the  property  remained  in  effect  real  estate,  although  consisting  of 
money  or  its  equivalent  in  kind.  The  lunatic  was  not  capable  of 
committing  any  act  for  the  purpose  of  changing  the  nature  of  the 
property.  In  this  instance  a  committee  during  infancy  was  unnec- 
essary for  the  guardian  performed  all  the  duties  which  could  have 
been  required  of  a  committee.  The  imbecility,  however,  was  con- 
tinuous. The  imbecile  never  exercised  any  control  over  the  prop- 
erty. It  was  never  in  his  possession.  He  had  no  lucid  interval, 
lie  was  an  idiot  from  birth. 

If  a  proceeding  had  been  commenced  immediately  after  the 
infant  arrived  at  his  majority  to  have  him  judicially  declared 
incompetent  and  thirty  days  had  elapsed  before  the  appointment  of 
a  committee,  the  character  of  the  property  would  have  changed  to 
personalty  on  the  day  the  incompetent  attained  his  majority,  if  the 
learned  county  judge  is  correct  in  his  position. 

If,  however,  the  proceeding  had  been  earlier  set  in  motion  and 
terminated  at  any  time  during  the  infancy,  the  avails  of  the  sale 
would  have  remained  real  estate.  Where  an  interest  in  real  estate 
of  an  infant  upwards  of  twenty  years  of  age  is  sold  pursuant  to  a 
judgment  in  a  partition  action  and  the  complaint  alleges  and  the 
proof  shows  that  the  infant  was  an  imbecile,  as  well  as  an  infant,  and 
the  judgment  so  recites,  the  proceeds  of  the  sale  would  continue  to 
be  real  estate  until  each  disability  disappears. 

The  result  of  these  complications,  any  of  which  might  arise,  it 
seems  to  me,  makes  it  necessary  to  hold  where  a  person,  whose  land 
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is  sold  during  his  infancy;  is  an  incurable  incompetent  from  birth, 
that  the  nature  of  the  property  remains  unchanged  during  his 
lifetime. 

Much  is  made  of  the  proposition  that  it  is  a  mere  fiction  whereby 
the  property  retains  its  character  as  real  estate,  when  in  kind  per- 
sonalty, and  then  again  is  changed  when  the  infant  becomes  of  age. 
The  preference  given  to  real  projjerty  over  personal  property,  and 
many  of  the  legal  requirements  pertaining  to  its  conveyance  and 
management  are  fictions,  and  yet  they  are  retained  in  their  vigor 
and  must  be  observed. 

The  counsel  for  the  respondents  rely  upon  Forman  v.  Marsh  (11 
N.  Y.  54:4).  In  that  case  the  land  of  Forman,  the  infant,  was  sold 
and  a  bond  and  mortgage  executed  to  his  guardian  for  $3,000  to 
secure  the  purchase  money.  After  the  infant  became  of  age  he 
settled  with  his  guardian,  giving  him  a  receipt  in  full.  There  was 
due  him  some  money  which  was  not  in  fact  paid  over,  and  the  bond 
and  mortgage  were  not  assigned  to  him.  The  guardian  had  them 
at  the  settlement,  and  a  general  power  of  attorney  was  given  to  the 
guardian  as  an  individual  to  collect  these  moneys  and  reinvest  the 
principal  and  take  charge  of  the  same  for  Forman.  A  year  later 
Forman  died  and  a  contest  arose  over  the  character  of  the  property 
invested  in  this  bond  and  mortgage,  the  heirs  at  law  claiming  it  was 
real  estate.  The  Court  of  Appeals  held  otherwise  on  the  ground 
that  Forman  after  he  attained  his  majority  came  into  possession  of 
the  property  and  exercised  actual  dominion  over  it.  The  court 
used  this  language  (at  p.  548) :  "  It  will  be  remembered  that  in  this 
case  the  infant,  after  he  arrived  at  the  age  of  twenty-one  years, 
came  into  the  possession  of  the  bond  and  mortgage,  executed  an 
instrument  in  which  he  acknowledged  the  receipt  of  them  and  dis- 
charged his  guardian  from  all  claims  against  him  in  that  capacity. 
The  relation  of  guardian  and  ward  had  thus  become  terminated. 
All  the  ends  contemplated  by  the  statute  had  been  accomplished. 
The  course  of  descent  had  not  been  changed  by  any  act  of  the 
guardian,  and  the  infant  had  arrived  at  that  age  when  the  law 
regards  him  as  competent  to  assume  the  entire  control  of  his  prop- 
erty. At  this  time  the  bond  and  mortgage  wore  personal  property 
in  fact,  and  I  think  that  they  should  be  so  regarded  in  law." 

Inasmuch  as  the  real  estate  came  to  the  incompetent  through  his 
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mother,  it  passes,  by  the  statute  of  descent,  to  the  descendants  of  her 
deeeased  brother  and  sister,  who  are  the  appellants  in  this  case. 
(Real  Prop.  Law,  §  288.*    See,  also.  Id.,  §§  280,  286,  2S7.) 

The  conrt  below  has  held  that  all  the  personal  property  should  be 
distributed,  one  share  among  the  children  of  James  McMillan,  the 
paternal  nncle  of  the  incompetent,  and  the  other  share  to  his  pater- 
nal aunt,  Lnna  A.  McMillan,  excluding  the  consins  from  any  par- 
ticipation in  the  distribution  of  the  estate,  relying  upon  Matter  of 
Davenport  (172  N.  Y.  454). 

Section  2732  of  the  Code  of  Civil  Procedure  regulates  the  order 
of  distribution  of  an  intestate's  personal  estate.  Subdivision  5  f 
provides :  ^^  If  there  be  no  widow,  and  no  children,  and  no  repre- 
sentatives of  a  child,  the  whole  surplus  shall  be  distributed  ta  the 
next  of  kin,  in  equal  degree  to  the  deeeased,  and  their  legal  repre- 
sentatives.'' Subdivision  10:{:  provides  tliat  ^^  where  the  descendants 
or  next  of  kin  *  *  *  are  all  in  equal  degree  to  the  deceased, 
their  shares  shall  be  equal."  Subdivision  11,:]:  when  of  unequal 
degree,  "  according  to  their  respective  stocks ; "  thus  inheritiihg  in 
their  own  right,  in  equal  shares ;  if  by  repi^esentation,  the  sliare  of  the 
parent.  Subdivision  12,  as  it  was  in  force  at  the  time  of  the  death  of 
the  intestate  (Laws  of  1898,  chap.  319)  reads  as  follows :  "  Kepresenta- 
tion  shall  be  admitted  among  collaterals  in  the  same  manner  as 
allowed  by  law  in  reference  to  real  estate."  Before  chapter  319  of 
the  Laws  of  1898,  became  the  law,  representation  was  not  admitted 
after  brotliers'  and  sisters'  children ;:(  and  by  chapter  529  of  the  Laws 
of  1905,  this  limitation  was  restored  so  as  not  to  admit  representa^ 
tion  after  brothers'  and  sisters'  descendants,  but  chapter  319  of 
theLaiws  of  1898,  was  in  effect  when  the  intestate  died  in  December, 
1904. 

We  must,  therefore,  refer  to  the  Keal  Property  Law,  providing 
for  the  order  of  descent  to  enable  effect  to  be  given  to  this  sub- 
division. The  intestate  left  no  children,  or  brothers  or  sisters,  or 
descendants  of  them.  Six  of  the  appellants  are  the  next  of  kin  of  the 
intestate,  if  at  all,  as  the  descendants  of  Albert  Journeay,  a  deceased 

*  See  Laws  of  1890,  chap.  547,  §  288,  as  amd.  by  Laws  of  1904,  chap.  106.— [Rbp. 
fSee  liaws  of  1898,  chap.  686,  as  amd.  by  Laws  of  1908,  ohap.  867.— [Rbp. 
{See  Laws  of  1893,  chap.  686.— [Rbp. 
App.  Div.— Vol.  CXXVL        11 
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brother  of  the  decedent's  mother,  arid  Horace  C.  Hurlbutt  is  a  grand- 
son and  sole  descendant  of  Sarah  Acly,  a  deceased  sister  of  his  mother. 
By  representation,  therefore,  if  that  rule  is  to  prevail,  the  six  take 
from  the  brother  of  the  intestate's  mother,  and  one  from  the  sister. 
James  McMillan,  now  deceased,  was  a  brother  of  the  father  of  the 
intestate,  and  Luna  A.  McMillan  a  sister  of  his  father,  and  were, 
therefore,  one  degree  nearer  than  the  first  cousinS;  who  are  the 
children  of  Albert  Journeay. 

Section  288  of  the  Real  Property  Law  pertains  to  a  case  where 
there  is  no  heir  entitled  to  take  under  the  preceding  sections.  The 
first  subdivisions  are  applicable  where  the  property  came  from  the 
father.  Subdivision  4,  so  far  as  pertinent,  reads  as  follows :  "  JBut,  if 
the  inheritance  shall  have  come  to  the  intestate  on  the  part  of  his 
mother,  it  shall  descend  to  her  brothers  and  sisters  and  their  descend- 
ants ;  and  if  there  be  none,  to  the  brothers  and  sisters  of  .the  father 
and  their  descendants,  in  the  manner  aforesaid.  *  *  *  In  all 
cases  mentioned  in  this  section  the  inheritance  shall  descend  to  the 
brothers  and  sisters  of  the  intestate's  father  or  mother,  as  the  case 
may  be,  or  to  their  descendants  in  like  manner  as  if  they  had  been 
the  brothers  and  sisters  of  tlie  intestate." 

In  Matter  of  Davenport  {supra)  the  decedent  left  no  brother  or 
sister,  but  a  nephew  and  niece,  children  of  a  deceased  brother, 
uncles  and  aunts  of  the  same  degree  and  other  collateral  relatives 
more  remote.  The  Court  of  Appeals  held  that  the  children  of  the 
deceased  brother  inherited  by  virtue  of  section  287  of  the  Real  Prop- 
erty Law,  which  provides  that  children  of  a  deceased  brother  or  sis- 
ter shall  inherit.  Section  288  is  only  operative  where  there  is  no 
heir  entitled  to  take  under  the*  preceding  sections,  and  there  were 
heirs  entitled  to  take  by  section  287.  The  uncles  and  aunts  M^ere  in 
equal  degree  with  the  flephew  and  niece,  and,  consequently,  they  all 
took  by  subdivisions  5  and  10  of  section  2732  of  the  Code  of  Civil 
Procedure. 

In  concluding  its  opinion  the  cotirt  adds  significantly :  "  As 
already  pointed  out,  under  the  Real  Property  Law,  brothers  and 
sisters  and  their  descendants  inherit  in  the  first  instance,  and  if  there 
be  none  then  the  aunts  and  uncles  of  the  intestate  and  their 
descendants  take." 

The  distinction  in  the  present  case  is  that  there  are  no  descend- 
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ants  of  brothers  and  sisters,  and  there  was  no  heir  entitled  to  take 
under  any  of  the  sections  preceding  section  28S.  The  scope  of  this 
decision  has  beeil  frequently  considered  by  other  courts,  and  espe- 
cially in  opinions  of  surrogates.  {Matter  of  De  Voe^  107  App.  Div. 
245  ;  Matter  of  Dunning^  48  Misc.  Rep.  483 ;  Matter  of  EhbetSy 
43  id.  575;  Matter  of  Hadley,  Id.  579;  Matter  of  Fleming,  48 
id.  589.) 

In  Matter  of  Dunning  {supra)  the  next  of  kin  were  two  aunts 
and  five  cousins  who  were  descendants  of  deceased  uncles  and  aunts, 
and  the  cousins  were  held  to  participate  in  the  distribution  by 
representation. 

Therefore,  to  recapitulate,  in  the  Davenport  case  there  were  two 
children  of  a  deceased  brother  who  inherited  directly  and  not  by 
representation.  The  uncles  and  aunts  were  of  equal  degree  with  the 
descendants  of  the  brother  and  consequently  inherited  because  of  that 
fact.  (Code  Civ.  Proc.  §  2732,  subds.  5,  10.)  The  ancestors  of  the 
appellants  are  an  uncle  and  aunt,  so  of  the  same  degree  as  the 
respondents,  and,  consequently,  their  representatives  may  possibly 
take  by  virtue  of  subdivision  5  of  section  2732  of  the  Code  of 
Civil  Procedure,  and  in  any  event  in  pursuance  of  chapter  319  of 
the  Laws  of  1898,  already  adverted  to.  This  act  was  passed  for  the 
purpose  of  changing  the  existing  statute  and  placing  collateral  dis- 
tributees, who  took  by  representation,  on  a  parity  with  heirs  at  law 
of  a  like  degree.  The  act  was  not  passed  and  then  the  former 
limitation  restored  by  chapter  539  of  the  Laws  of  1905,  unless  a 
definite  change  had  been  made.  That  change  applies  to  the  present 
situation  or  no  effect  can  be  given  to  it  that  I  am  able  to  discover. 

The  judgment  should  be  reversed  and  the  matter  remitted  to  the 
County  Court  of  Livingston  county  directing  it  to  divide  the  avails 
of  the  real  estate,  except  said  $300,  among  the  appellants  in  accord- 
ance with  the  foregoing  opinion,  and  to  distribute  the  personal 
estate,  including  said  $300,  among  all  the  parties  pursuant  to  subdi- 
vision 11  of  section  2732  of  the  Code  of  Civil  Procedure,  as  follows : 
To  the  respondent  Luna  A.  McMillan  one  share ;  the  children  of 
James  McMillan,  one  share ;  the  next  of  kin  of  Albert  Journeay, 
one  share,  the  Hsleys  taking  the  share  of  their  mother ;  and  one 
share  to  Horace  C.  Hurlbutt,  the  descendant  of  Sarah  Acly,  a 
deceased  sister  of  the  mother  of  the  intestate. 


Digitized  by 


Google 


164 


Mahoney  v.  Cayuga  Lake  Cement  Co. 


Fourth  Department,  May,  1908. 


[Vol.  las. 


The  costs  of  all  parties  on  this  appeal  are  to  be  paid  from  that 
part  of  the  fund  in  the  hands  of  the  committee  which  is  held  to  be 
personal  estate. 

All  concurred,  except  McLennan,  P.  J.,  who  dissented. 
So  ordered. 


John  Mahoney,  Respondent,  v.  Cayuga  Lake  Cement  Company, 

Appellant. 

Fourth  Department.  May  6.  1908. 

TJfaitur  and  servant  —  negligence  —  ix^ury  by  blast  — fellow-eervant— 

detail  of  work. 

In  a  common-law  action  by  a  aenrant  who  was  injured  by  the  explosion  of  a 
dynamite  cartridge  which  he  was  directed  to  use  by  his  master's  foreman,  the 
master  must  be  deemed  to  have  performed  his  duty  by  furnishing  a  competent 
foreman  and  adequate  cartridges  and  fuses  for  use  in  blasting. 

As  under  the  common  law  the  foreman  and  the  plaintiff  are  fellow-servants,  the 
negligence  oi  the  former  in  directing  the  plaintiff  to  use  a  cartridge  to  which  he 
had  attached  a  fuse  of  inadequate  length  was  a  mere  detail  of  the  work,  and 
there  can  be  no  lecoyery. 

Appeal  by  the  defendant,  the  Cajnga  Lake  Cement  Company, 
from  a  judgment  of  the  Snpreme  Conrt  in  favor  of  the  plaintiff, 
entered  in  tlie  office  of  the  clerk  of  the -conn  ty  of  Tompkins  on  the 
Sth  day  of  January,  1907,  upon  the  verdict  of  a  jury  and  also  from 
an  onler  entered  in  said  elerk^s  office  denying  the  defendant's  motion 
for  a  new  trial  made  uj>on  the  minutes. 

The  ap[H>:U  in  this  oise  was  taken  to  the  Appellate  Division,  third 
department,  and  the  four  justices  qualified  to  hear  the  appeal  were 
exjually  diviJovl,  and  theneujx^n  that  court  directed  the  appeal  to  be 
sent  to  this  dejxartment  fv>r  hearing  and  determination  porsoaDt  to 
s^ection  2-31  of  the  Code  of  Civil  Pnicedure. 

/f.jvVy  ^.Tv7<^j^  for  the  appellant* 

J^yvwf     iK     Si^'ri^t'j    and    S^Kir^^tM     J\     3\>rrJrrM/>,    for    the 
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Spbinq,  J. : 

The  action  is  iu  negligence  by  a  servant  against  his  employer,  and 
is  not  brought  in  pursuance  of  the  Employers'  Liability  Act  (Laws 
of  1902,  chap.  600),  so  that  the  rights  of  the  parties  are  to  be 
measured  by  the  rules  of  tlie  common  law.  {Cwrran  v.  MamhcMam 
R.  Co.,  118  App.  Div.  847.) 

In  September,  1901,  the  defendant,  a  domestic  corporation,  was 
engaged  in  blasting  or  excavating  in  a  quarry  in  tlie  town  of  Lan- 
sing, in  the  county  of  Tompkins.  The  plaintiff  was  in  its  employ 
as  a  common  laborer.  Holes  were  drilled  in  the  rock  about  ten  feet 
in  depth  and  an  inch  and  a  half  in  diameter.  After  they  were 
cleaned  out  a  dynamite  cartridge,  to  which  was  attached  a  fuse,  was 
placed  in  each  hole.  The  fuse,  which  for  safety  should  be  from 
eighteen  to  twenty-one  inches  in  length,  was  lighted  as  the  cartridge 
was  dropped  in  the  hole  and  the  appliance  was  pnslied  down  with  a 
tamping  stick.  As  it  reached  the  bottom  the  cartridge  exploded, 
enlarging  the  hole,  and  thus  a  larger  charge  of  dynamite  could  be 
used  to  tear  up  the  rock. 

A  man  named  Maloney  was  in  charge  for  the  defendant.  He 
was  a  competent  man  of  many  years  experience  in  this  kind  of 
blasting.  He  was  furnished  with  suitable  dynamite  cartridges. 
The  fuses  he  received  in  coils  of  fifty  feet  each,  and  personally  cut 
them  into  squibs  adaptable  for  the  explosives  used,  to  which  he 
attached  them. 

On  the  day  of  the  accident  the  plaintiff  had  drilled  and  cleaned 
ont  a  hole  and^was  directed  by  Maloney  to  get  a  cartridge  and  fuse 
from  the  tool  shop,  near  at  hand,  where  they  were  stored,  which  he 
did.  The  fuse,  according  to  the  evidence  of  the  plaintiff,  and  which 
has  been  credited  by  the  jury,  was  only  six  or  seven  inches  in  length. 
When  the  plaintiff  brought  the  cartridge  with  the  fuse  attached 
Maloney  told  him  to  light  the  fuse  and  put  it  down  in  the  hole. 
The  plaintiff  knew  the  danger  of  handling  dynamite  and  had 
engaged  in  surface  quarry  blasting,  but  was  not  accustomed  to  the 
use  of  dynamite  in  the  manner  adopted  by  the  defendant,  and 
objected  to  performing  the  orders  of  the  foreman.  Maloney  showed 
him  how  to  light  the  fuse,  which  the  plaintiff  did,  put  it  down  in 
the  hole  and  attempted  to  tamp  it  down  when  the  cartridge  prema- 
turely exploded,  lacerating  his  hand  so  that  it  was  afterwards  ampu- 


Digitized  by 


Google 


166 


Mahonet  v.  Cayuga  Laeb  Cement  Co. 


Fourth  Department,  May,  1908. 


[VoLm 


tated.  The  cause  of  the  disaster  was  the  short  fuse.  The  quality 
of  the  dynamite  and  fuse  furnished  is  not  questioned,  and  tlie 
conapetency  of  Maloney,  the  foreman,  is  not  cliallenged. 

The  court  charged  the  jury  that  the  defendant  was  bound  to  fur- 
nish suitable  tools  and  appliances  for  the  plaintiff  to  carry  on  the 
work  he  was  performing;  that  the  cartridge  used  was  a  tool  or 
appliance,  and  permitted  the  jury  to  determine  whether  it  was  of 
sufficient  length  for  the  purpose  intended.  Also,  as  matter  of  law, 
that  Maloney  was  the  alter  ego  of  the  company,  and  was  not  a 
fellow-servant  of  the  plaintiflE. 

The  defendant  performed  its  duty  to  the  plaintiflE  and  its  colabor- 
ers  when  it  provided  this  foreman,  doubtless  better  qualified  than 
any  officer  of  the  defendant,  with  adequate  cartridges  and  fuses  for 
him  to  use  in  dynamiting.  The  cutting  of  the  fuses  and  affixing 
them  to  the  cartridges  was  a  mere  detail  of  the  work.  (  Vogel  v. 
American  Bridge  Co.y  180  N.  Y.  373 ;  Russell  v.  Lehigh  Valley 
a,  a.  Co.,  188  id.  344;  FaHon  v.  Mertz,  110  App.  Div.  755.) 

The  plaintiflE  relies  upon  O^Brien  v.  Buffalo  Furnace  Co,  (183 
N.  Y.  317).  In  that  case  the  plaintiflE's  intestate  was  engaged  in 
dynamiting  slag  which  had  collected  at  the  bottom  of  a  blasting  fur- 
nace. The  premature  explosion  of  the  dynamite,  which  killed  the 
plaintiflE's  intestate,  was  caused  by  tamping  with  a  steel  instead  of  a 
wooden  rod.  The  foreman  in  charge  was  competent,  but  was  negli- 
gent in  permitting  the  steel  rod  to  be  used.  It  is  obvious  from 
statements  contained  in  the  opinion  that  upon  the  facts  recited  the 
defendant  would  have  been  acquitted  of  liability.  •  The  court  dis- 
tinctly say  that  the  negligence  of  Minor,  the  foreman,  was  that  "of 
a  fellow-servant  in  the  performance  of  a  detail  of  the  work."  It 
appeared,  however,  that  the  general  manager  of  the  defendant,  who 
was  its' aZ^  ^^0,  was  present  just  before  the  explosion  occurred, 
and  observed  the  foreman  using  the  steel  rod  to  tamp  down  the 
dynamite.  He  knew  that  the  use  of  this  rod  was  improper,  but  did 
not  interfere.  The  defendant,  therefore,  consented  to  the  use  of 
an  improper  appliance,  and  the  question  of  a  competent  foreman, 
to  whom  had  been  intrusted  the  details  of  the  work,  was  eliminated 
from  the  case. 

In  the  Vogel  Case  {supra)  the  defendant,  engaged  in  erecting  a 
steel  frame  for  a  roof,  furnished  an  abundance  of  suitable  ropes  for 
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the  work.  The  foreman  selected  a  defective  one,  which  broke,  and 
the  plaintiff  was  injured.  The  court,  in  holding  that  the  defendant 
was  not  liable,  thus  succinctly'  restated  the  familiar  rule  (at  p.  380) : 
'^  If  the  master  does,  or  must,  employ  some  one  to  represent  him  in 
managing  the  performance  of  the  work,  and  he  neglects  no  precau- 
tion in  the  selection  of  a  competent  foreman,  and  in  making  all  rea- 
sonable provision  for  a  safe  and  proper  execution  of  the  work,  he 
has  aischarged  his  duty.  As  to  the  details,  in  the  execution  of  the 
work,  tlie  foreman  and  workmen  are  fellow-servants.  This  is  a 
logical  application  of  the  rule  of  law  and  it  is  a  just  one." 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event. 

All  concurred,  except  McLennan,  P.  J.,  not  sitting. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs 
to  appellant  to  abide  event. 


CoBNELins  Dtneen,  Respondent,  v.  The  General  Accident 
Insurance  Company  of  Philadelphia,  Appellant. 

Fourth  Department,  May  6,  1908. 

Inaiurance — policy   construed  —  warranties   as   to   other  insurance  — 
accord  and  satisfaction. 

Where  an  application  for  accident  insurance  requires  the  insured  to  report  to  the 
insurer  if  he  takes  out  any  ot|ier  accident  or  health  insurance,  and  he  fills  out 
the  application  in  the  following  form:  "  I  have  no  accident  or  health  insurance 
issued  hy  stock  companies,  assessment  or  fraternal  associations  except  as 
follows.  »  *  *  No  application  ever  made  by  me  for  insurance  has  ever 
been  declined  and  no  accident  or  health  policy  issued  to  me  has  been  canceled 
or  renewal  refused  except  as  herein  stated,"  there  is  no  breach  of  warranty, 
although  the  insured  did  not  state  the  fact  that  he  had  applied  for  life  insurance 
and  been  rejected. 

This,  because  the  application  should  not  be  construed  to  require  the  insured  to 
state  whether  he  had  applied  for  life  insurance,  but  only  whether  he  had 
applied  for  other  accident  or  health  insurance. 

Where  an  insurance  company  makes  every  statement  whether  material  or  other- 
wise a  warranty,  and  seeks  to  avoid  payment  on  its  contract  because  of  answers 
to  inquiries  or  declarations  which  it  has  framed,  ambiguities  will  be  construed 
most  favorably  to  the  insured. 
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Where,  prior  to  the  time  the  plaiatifTs  caiMe  of  action  under  the  policy  aocrues, 
the  insurer  aends  him  a  draft  for  the  amount  of  the  last  premium  paid,  and 
states  that  the  policy  is  void  by  reason  of  false  warranties,  the  insured  is  not 
held  to  an  accord  and  satisfaction  by  retainiog  the  draft  without  using  the 
same.  This,  because  the  act  of  the  insnrer  was  not  a  compromise  of  a  disputed 
claim,  none  having  yet  matured,  but  was  merdy  a  repudiation  of  Hs  oootact 

Appeal  by  the  defendant,  The  General  Accident  Insurance  Com- 
pany of  Philadelphia,  from  a  judgment  of  the  Supreme  Coiirt  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
of  Erie  on  tiie  5tli  day  of  December,  1907,  upon  the  decision  of  the 
court,  rendered  after  a  trial  at  the  Eiie  Special  Term,  affirming  a 
judgment  of  the  Municipal  Court  of  the  city  of  Buffalo,  rendered 
on  the  28th  day  of  August,  1907,  upon  the  verdict  of  a  jury,  with 
notice  of  an  intention  to  bring  up  for  review  an  order  of  tlie  Supreme 
Court,  entered  in  said  clerk's  office  on  the  5th  day  of  December, 
1907. 

Henry  W.  Pottle^  for  the  appellant. 

Philip  V.  FenneUyj  for  the  respondent. 

Spbing,  J. : 

In  June,  1905,  the  defendant  issued  to  the  plaintiff  an  accident 
and  health  insurance  policy  whereby  it  agreed  to  pay  the  plaintiff 
for  total  accident  disability  forty  dollars  per  month  and  a  less  sum 
for  partial  disability.  The  plaintiff  on  April  10,  1906,  fell  on  a 
defective  sidewalk,  fracturing  his  ankle  and  sustained  other  injuries, 
and  has  recovered  a  judgment  on  the  policy  by  reason  of  these 
injuries,  aild  their  extent  and  the  amount  of  the  liability  of  the 
defendant  are  not  involved  if  the  policy  was  in  force  at  the  time  of 
the  disability. 

In  his  application  the  plaintiff  agreed  that  the  statements  contained 
therein  were  warranties,  among  which  were  the  following  as  tUey 
are  embodied  in  the  policy  issued :  The  applicant  agreed  to  report 
to  the  defendant  if  he  took  any  other  accident  or  health  insurance. 
Then  appeared  these  provisions :  "  I  liave  no  Accident  or  Health 
Insurance  issued  by  Stock  Companies,  Assessment  or  Fraternal 
AssociAtions,  except  as  follows:  *  *  *  Xo  application  ever 
made  by  me  for  Insurance  has  ever  been  declined,  and  no  Accident 
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or  Health  Policy  issaed  to  me  has  been  cancelled,  or  renewal  refused, 
except  as  herein  stated." 

On  November  15, 1904,  the  plaintiff  had  applied  to  tlie  Pruden- 
tial losaranee  Company  of  America  for  a  policy  on  his  life,  which, 
as  defendant  claims,  was  rejected,  and  for  that  reason  contends  that 
the  policy  it  issued  to  the  plaintiff  never  had  any  vitality. 

There  is  no  question  in  the  application  which  specifically  calls 
upon  the  plaintiff  to  disclose  whether  ho  has  ever  been  rejected  by  a 
life  insurance  company.  The  general  statement  is  made  that  no  appli- 
cation for  insurance  has  been  declined.  This  statement  follows  the 
declaration  that  the  applicant  has  no  accident  insurance,  and  pre- 
cedes one  in  the  same  clause  tliat  no  sncli  policy  has  been  canceled 
or  renewal  refused,  and  the  plaintiff  might  well  have  inferred  that 
the  inquiries  were  directed  solely  to  aocident  or  health  insurance. 
To  analyze  a  little  further  the  scope  of  the  information  sought  to 
l)e  obtained  by  the  defendant  —  it  first  desired  to  kno^  if  the  appli- 
cant carried  any  other  accident  or  health  insurance.  It  also  wished 
to  be  informed  if  any  aocident  or  health  policy  had  been  canceled 
or  refused.  In  parity  with  these  inquiries  it  desired  to  know  if  any 
application  had  ever  been  declined.  No  one  would  be  expected  to 
single  out  the  last  inquiry  as  extending  to  an  application  for  a  life 
policy.  The  subject-matter  of  all  these  inquiries  to  gain  information 
was  only  accident  or  health  insurance. 

An  insurance  company  which  is  making  every  statement,  whether 
material  or  otherwise,  a  warranty  must  be  held  to  a  very  strict  rule 
when  it  is  endeavoring  to  avoid  payment  on  its  insurance  contract 
because  of  answers  to  inquiries  or  declarations  wliich  it  has  framed. 
They  must  be  so  plain  and  intelligible  that  any  applicant  can  read- 
ily comprehend  them.  If  any  ambiguity  exists  the  construction 
will  obtain  most  favorable  to  the  insured.  {Dilleber  v.  ffame  Life 
Ins.  Co,^  69  N.  Y.  256,  262  ei  seq, ;  Rohinson  v.  Suprmne  Com- 
mandery,  77  App.  Div.  215,  218 ;  affd.,  177  K  Y.  564.) 

The  defendant  might  easily  have  extended  its  statements  to 
include  the  rejection  by  a  life  insurance  company,  and  tiien  the 
warranty,  if  false,  might  have  avoided  the  policy.  It  cannot,  how- 
ever, by  an  uncertain  phrase  dependent  upon  an  interpretation 
favorable  to  itself  deprive  the  plaintiff  of  the  benefit  .of  a  policy  for 
which  he  lias  paid  and  honestly  believed  was  in  full  force.     Liter- 
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ally  construed,  if  the  plaintiff's  application  for  a  fire  insurance 
policy  had  been  declined  the  policy  in  suit  would  be  void  from  its 
inception. 

While  all  the  statements  of  the  plaintiff  are  made  warranties,  it 
may  not  be- out  of  place  to  refer  briefly  to  tlie  evidence  of  the 
alleged  misstatement  in  his  application.  One  Harris  was  the  solici- 
tor who  obtained  the  application  of  the  plaintiff  for  the  life  insur- 
ance policy.  The  application  for  the  present  policy  was  also 
procured  by  Harris.  The  Prudential  Company  rejected  the 
application  for  the  life  policy  on  the  ground  that  the  applicant  was 
afflicted  with  valvular  disease  of  the  heart,  and  notice  of  its  rejec- 
tion was  sent  to  Harris,  who  informed  the  wife  of  the  plaintiff  that 
tlie  application  Iiad  been  postponed,  and  in  tliree  months  he  would 
"  reopen  the  case."  The  plaintiff  never  knew  tliat  his  application 
had  been  declined.  Tliere  was  no  intended  falsity  in  the  statement 
that  he  made:  Harris,  who  supervised  these  answers,  never  sug- 
gested that  tlie  general  declaration  —  no  application  for  insurance 
had  been  declined  —  migiit  comprehend  the  application  for  life 
insurance.  It  is  fair  to  assume  that  even  the  agent  or  broker  never 
understood  that  it  is  so  sweeping  in  its  import  as  is  now  claimed.  • 

Within  t^n  days  after  he  was  injured,  the  plaintiff  notified  the 
defendant  of  his  accident  and  injuries.  By  the  terms  of  the  policy 
affirmative  proof  of  the  injury  must  be  furnished  the  company 
within  thirty  days  "  of  the  termination  of  disability."  The  plain- 
tiff was  "  totally  disabled  "  for  three  months,  and  for  some  time 
after  that  was  "partially  disabled."  July  17,  1906,  and  before 
the  plaintiff's  cause  of  action  had  accrued,  the  defendant  sent  a 
draft  to  him  for  seventeen  dollars,  the  amount  of  the  premiums 
which  he  had  paid,  and  advised  him  the  policy  was  void  by  reason 
of  the  falsity  of  the  alleged  warranty  already  adverted  to.  Later 
the  plaintiff  sent  a  check  for  one  dollar  in  payment  of  his  premium, 
which  the  defendant  also  returned.  The  plaintiff  retained  both  the 
draft  and  check,  and  tendered  them  to  the  defendant  on  the  trial. 
The  defendant  claims  that  the  sending  of  the  draft  and  its  retention 
by  the  plaintiff  were  a  satisfaction  and  settlement  of  the  claim. 

There  was  no  disputed  demand.  The  plaintiff's  claim  had  not 
yet  matured,  and  the  amount  to  which  he  would  be  entitled  eventu- 
ally was  not  then  ascertainable.     The  defendant  was  not  attempting 


Digitized  by 


Google 


TowK  OF  Grbbci:  v.  Viok.  171 


A.pp.  Diy.]  Fourth  Department,  May,  1908. 

to  compromise  a  disputed  claim,  but  was  repudiating  its  contract. 
The  draft  it  sent  was  not  to  pay  the  plaintiff's  claim  for  injuries. 
It  was  sent  to  emphasize  its  position  that  the  contract  was  void  and 
no  liability  existed.  The  draft  was  not  used  and  there  was  no 
accord  and  satisfaction.  {Laroe  v.  Sugar  Loaf  Dairy  Co.^  180 
N.  T.  367;  Eaima  Vacuum  Brake  Co.  v.  Prosser,  157  id.  289; 
Bowery  Bay  Building  Co.  v.  Rosaiter^  MacGovem  <&  Co.^  113 
App.  Div.  652.) 

The  judgment  should  be  affirmed,  with  costs. 

All  concurred. 

Jndgment  and  order  affirmed,  with  costs. 


Town  of  GREEJtJE,  Appellant,  v.  Henby  H.  Viok,  Respondent. 

Fourth  Department,  May  6,  1908. 

Higliwa3r8  —  penalty  for  failure  to  pay  tax  —  burden  of  prof <f . 

A  town  seeking  to  recover  the  penalty  imposed  by  section  65  of  the  Highway 
Law  on  persons  failing  to  pay  a  highway  tax  under  the  money  system,  must 
prove  that  the  town  has  changed  the  system  of  taxation  from  the  labor  to  the 
money  system,  for  the  statute  providing  the  penalty  is  not  operative  until  the 
latter  system  is  adopted. 

McLbnkan,  p.  J.,  dissented. 

Appeal  by  the  plaintiflF,  the  Town  of  Greece,  from  a  judgment  of 
the  County  Court  of  Monroe  county  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  said  county  on  the  28th  day  of 
March,  1907,  pursuant  to  an  order  of  said  County  Court  entered  on 
the  28th  day  of  March,  1907,  reversing  a  judgment  in  favor  of  the 
plaintiff  theretofore  rendered  by  a  justice  of  the  peace  of  the  town 
of  Greece  in  said  county,  and  also  from  the  said  order  upon  which 
the  judgment  ap^^aled  from  was  entered. 

This  action  was  commenced  in  Justice's  Court  of  the  town  of 
Greece,  Monroe  county,  in  the  name  of  the  town  and  at  the  instance 
of  John  Slater,  its  commissioner  of  highways,  to  recover  of  the 
defendant  the  penalty  allowed  by  law  on  the  non-payment  of  his 
poll  tax.  On  the  trial  had  in  Justice's  Court  a  judgment  in  favor 
of  the  plaintiff  was  rendered,  and  upon  appeal  therefrom  to  the 
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ounty  Court  said  judgment  was  reversed  on  the  ground  that  the 
istice  had  no  jurisdiction  of  the  subject-matter. 

Arthur  WarreUy  for  the  appellant. 

J.  P.  O^  Connor y  for  the  respondent. 

PBING,  J. : 

By  section  51  of  the  Highway  Law,*  as  amended  by  chapter  386 
E  the  Laws  of  1895  and  chapter  25  of  the  Laws  of  1900,t  the 
lectors  of  a  town  may  change  the  system  of  taxation  for  work- 
ig  the  highways  from  the  labor  plan,  long  in  vogue,  to  the  money 
rstem.  When  this  has  been  accomplished,  the  method  of  raising 
le  tax  is  prescribed  in  section  53  of  this  law,  and  the  assedbors  are 
squired  to  place  on  the  assessment  roll  the  names  of  all  persons 
able  to  poll  tax,  and  "  the  board  of  supervisors  are  directed  to  levy 

tax  of  one  dollar  on  each  person  liable  to  poll  tax  as  thus 
idicated."     (§534) 

By  section  65  of  this  law,  as  amended  by  chapter  242  of  the  Laws 
f  1902,  it  is  provided  :  "  In  those  towns  in  which  the  money  sys- 
$m  of  taxation  has  been  adopted,  any  person  who  is  taxed  a  poll 
IX  for  highway  purposes  as  provided  in  section  fifty-three  of  this 
liapter,  and  who  does  not  pay  such  tax  in  the  manner  and  at  the 
me  prescribed  by  law  shall  be  liable  to  a  penalty  of  five  dollars." 
'he  penalties  "  may  be  recovered  "  by  action  by  the  overseer  of 
le  highways,  or  in  towns  where  there  is  no  such  overseer  by  the 
>mmissioner  of  highways  of  the  town,  and  the  penalties  recovered 
re  to  be  expended  "  by  the  overseer  or  commissioner  in  the  same 
lanner  as  commutation  moneys,"  and  the  action  is  probably  also 
laintainable  in  the  name  of  the  town  in  pursuance  of  section  182 
f  the  Town  Law.§ 

It  will  be  observed,  that  before  the  defendant  can  be  made  liable  for 
le  penalty  in  failing  to  pay  the  poll  tax  assessed  against  him,  the 
)wn  must  have  first  changed  to  the  money  system.     The  record  on 

♦Laws  of  18d0,  chap.  568  —  [Rkp. 
t  See,  also,  Laws  of  1905,  chap.  108.—  [Rep. 

X  Amd.  by  Laws  of  1893,  chap.  412;  Laws  of  1898,  chap.  351;  Laws  of  1903, 
aap.  156;  Laws  of  1903,  chap.  228,  and  Laws  of  1904,  chaps.  183,  47a    Since 
md.  by  Laws  of  1907,  chaps.  270,  716.—  [Rep. 
§  Laws  of  1890,  chap.  569.-  [Rep. 
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the  present  appeal  does  not  show  that  any  proof  whatever  was  given 
upon  that  subject.  This  defect  in  the  proof  is  distinctly  raised  by 
the  defendant  in  the  tenth  ground  of  his  motion  for  nonsnit,  but 
the  plaintiff  even  then  omitted  to  supply  the  necessary  proof,  which 
it  is  fair  to  assume  may  have  existed.  I  think  this  defect  is  fatal  to 
the  plaintiff's  case.  {Thompson  v.  Smithy  2  Den.  177 ;  Baldwin  v. 
McArthuT,  17  Barb.  414.) 

The  action  is  to  recover  a  penalty  five  times  as  large  as  the  lia- 
bility, if  any  existed,  and  the  plaintiff  must  clearly  establish  a  viola- 
tion of  the  statute  by  the  defendant.  {People  v.  Braested^  30  App. 
Div.  401 ;  People  ex  rel.  Kane  v.  Sloane^  98  id.  450,  452.) 

The  statjite  is  not  operative  until  the  change  in  the  system  of 
taxation  referred  to  has  been  adopted,  and  that  fact  is  one  of  the 
essential  elements  in  the  cause  of  action.  No  presumptions  will  be 
indulged  to  enable  the  plaintiff  to  recover.  {Conly  v.  Clayj  90 
Hun,  20.) 

We  do  not  pass  upon  the  question  of  the  jurisdiction  of  the  jus- 
tice of  the  peace,  or  the  other  questions  discussed  by  the  respective 
counsel. 

The  judgment  should  be  affirmed,  with  costs. 

All  concurred,  except  McLennan,  P.  J.,  who  dissented  upon  the 
ground  that  the  justice  of  the  peace  had  jurisdiction  and  that  all 
facts  necessary  to  entitle  the  plaintiff  to  recover  were  proven. 

Judgment  affirmed,  with  costs. 


L.  J.  McDowell,  Appellant,  v.  The  City  of  Auburn,  Respondent. 

Fourth  Department,  May  6,  1908. 

Municipal  corporation  —  negligence  —  injury  by  defective  road  —  issues 
for  jury  — sufficiency  of  notice. 

Where  in  an  action  against  a  city  to  recover  for  injuries  received  by  the  driver 
of  a  vehicle  owing  to  the  alleged  defective  condition  of  a  highway,  there  is 
evidence  that  in  the  vicinity  of  the  accident  the  street  was  in  very  bad  condi- 
tion, filled  with  mounds,  stones,  holes,  depressions,  manhole  covers,  etc.,  and 
had  been  allowed  to  remain  In  that  condition  for  a  long  period,  the  negligence 
of  the  defendant  is  a  question  for  the  jury. 
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Although  the  plaintiff  had  driven  a  loaded  vehicle  over  the  street  continuouslj 
for  a  year  or  two,  and  knew  of  its  condition,  he  was  not,  as  a  matter  of  law, 
guilty  of  contributory  negligence  by  continuing  to  use  the  same.  HaviDg 
testified  that  he  was  driving  carefully  at  the  time  of  the  accident,  his  contribu- 
tory negligence  was  for  the  Jury. 

A  notice  giving  the  place  and  cause  of  injury  is  sufficiently  definite  where  it 
states  that  the  accident  occurred  in  a  specified  street  north  of  the  railroad 
crossing  and  between  that  and  another  specified  street  which  was  about  1,000 
feet  from  the  crossing,  and  that  the  accident  resulted  from  driving  over  the 
defective  roadbed  in  that  street  which  extended  from  a  point  several  rods 
north  of  the  crossing  for  about  ten  rods  northerly  along  said  street. 

McLennan,  P.  J.,  dissented. 

Appeal  bj  the  plaintiff,  L.  J.  McDowell,  from  a  judgment  of  the 
County  Court  of  Cayuga  county  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  said  county  on  the  25th  day  of  January, 
1907,  upon  the  dismissal  of  the  complaint  by  direction  of  the  court 
at  the  close  of  plaintiff's  case  upon  a  trial  at  a  Trial  Term  of  said 
County  Court,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  25th  day  of  January,  1907,  denying  the  plaintiff's  motion  for 
a  new  trial  made  upon  the  minutes. 

Charles  A.  Wright  and  Frank  C.  Gushing j  for  the  appellant. 

WiUiam  S,  Elder  and  J.  Henry  Kerr,  for  the  respondent 

Williams,  J. : 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  event. 

The  action  is  one  to  recover  damages  for  personal  injuries  alleged 
to  have  resulted  from  defendant's  negligence.  The  appellant  con- 
tends that  the  questions  of  negligence  and  contributory  negligence 
were  for  the  jury.  There  was  evidence  from  which  the  jury  might 
have  found  that  South  Division  street,  in  the  vicinity  where  the 
accident  occurred,  .was  in  a  very  bad  condition.  There  were  in  it 
mounds  of  eartli,  cinders,  stones,  holes  and  depressions,  manhole 
covers,  etc.,  and  it  was  fairly  a  question  fo;*  the  jury  whether  it  was 
in  a  reasonably  safe  condition  for  public  travel  with  teams  and 
vehicles.  It  had  been  allowed  by  the  defendant  to  remain  in  such 
condition  for  a  long  time  prior  to  the  accident. 

The  plaintiff  was  driving  a  team  hitched  to  a  wagon,  on  which  he 
had  a  cable  of  rope  coiled  up  and  weighing  4^100  pounds.    It  was 
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aboat  five  feet  high  and  four  feet  through.  There  were  stakes  on 
the  wagon,  between  which  the  rope  lay,  and  the  rope  was  also  tied 
and  blocked.  In  passing  along  the  street  the  wagon  rocked  back 
and  forth  as  it  went  over  the  mounds  and  stones  and  through  the 
holes  and  depressions  in  the  roadbed,  and  finally  the  wagon  was 
overturned  and  tlie  plaintiff  was  injured.  The  question  as  to  defend- 
ant'€  negligence,  as  the  cause  of  the  accident  and  injury,  was  clearly 
one  of  fact  for  the  jury.  If  a  city  will  allow  a  street  to  be  in  the 
condition  the  evidence  showed  this  one  to  be,  it  must  take  the 
consequences  so  far  as  its  negligence  is  concerned. 

The  plaintiff  had  driven  teams  with  loads  like  the  one  in  question 
over  this  street  continuously  for  a  year  or  two,  and  knew  the  condi- 
tion of  the  roadl)ed.  His  wagon  and  load  had  never  been  over- 
turned before.  He  had  a  right  to  use  the  street  and  could  not,  as 
matter  of  law,  be  held  guilty  of  contributory  negligence  merely 
because  he  knew  the  condition  of  the  roadbed,  and  yet  drove  over 
it.  He  testified  that  he  was  driving  carefully  at  the  time  the  acci- 
dent occurred.  Other  drivers  testified  that  in  going  over  this  road- 
bfed  their  wagons  rolled  back  and  forth  so  that  they  could  hardly 
keep  their  seats.  The  plaintiff's  freedom  from  contributory 
negligence  was  a  question  of  fact  for  the  determination  of  the  jury. 

The  complaint  sufficiently  alleged  that  the  negligence  of  the 
defendant  was  the  cause  of  the  accident  and  injuries.  All  the  evi- 
dence was  taken,  without  objection  by  reason  of  any  defect  in  the 
complaint,  and  this  question  was  first  suggested  at  the  close  of  the 
evidence  when  the  motion  for  a  nonsuit  was  made.  The  objection 
to  the  complaint  was  not  well  taken.  All  the  facts  were  alleged, 
from  which  the  conclusion  fairly  followed  that  the  defective 
condition  of  the  roadbed  caused  the  overturning  of  the  wagon. 

The  notice  served  upon  the  defendant's  attorney  of  the  time, 
place  and  cause  of  the  injury,  etc.,  under  section  124  of  the  defend- 
ant's charter  (Laws  of  1906,  chap.  185),  was  sufficiently  definite  in 
describing  the  place  where  the  accident  occurred.  The  notice 
stated  that  the  accident  occurred  in  South  Division  street,  north  of 
the  railroad  crossing,  and  between  that  and  Wright  avenue,  which 
was  about  1,000  feet  from  the  crossing.  The  notice  further  stated 
that  the  accident  resulted  from  driving  over  the  defective  roadbed 
in  that  street,  which  extended  from  a  point  several  rods  north  of 
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the  crossing  for  abont  ten  rods  northerly  along  the  street.  This  was 
safficientlj  definite  to  enable  the  defendant  to  prepare  for  trial  and 
to  remedy  the  defect,  and  this  is  the  i-eal  purpose  of  the  act  It 
would  be  too  narrow  a  rule  to  liold  that  the  precise  location  of  the 
mound  or  stone,  hole  or  depression  that  overturned  the  wagon  should 
be  pointed  out. 

The  roadbed  for  ten  rods  was  described  in  the  notice,  and  it  was 
said  that  the  accident  occurred  upon  this  roadbed,  and  by  reason  of 
the  defects  described  in  the  notice.  This  was  sufficient.  {Beyer 
V.  City  of  North  Toviawanda^  183  N.  Y.  338,  and  cases  therein 
referred  to.) 

In  the  Beyer  case  the  proof  on  the  trial  showed  the  accident 
occurred  on  a  sidewalk  80  to  100  feet  away  from  the  place  indicated 
in  the  notice,  and  the  notice  was  nevertheless  held  sufficient 

In  Werner  v.  City  of  Rochester  (77  Hun,  33 ;  aflfd.,  149  N.  T. 
563)  the  accident  was  for  an  injury  on  the  roadbed,  and  the  notice 
stated  the  placo  was  about  one-third  of  a  mile  east  of  a  railroad 
crossing,  and  was  held  to  be  sufficiently  definite. 

All  concurred,  except  McLennan,  P.  J.,  who  dissented  upon  the 
ground  that  the  plaintiff  was  not  shown  to  have  been  free  from 
contributory  negligence. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs 
to  appellant  to  abide  event  upon  questions  of  law  and  fact 


TTtioa  Teubt  and   Deposit  Company,  Plaintiff,  v.  Chablbs  C. 
Kellooo  &  Sons  Company,  Defendant. 

Fourth  Department,  May  6,  1908. 

CtorpoFation  —  dividends  on  preferred  stock. 

Where  a  corporation  having  outstanding  preferred  stock  bearing  interest  at  tax 
per  cent  "payable  serai-anaually,  cumnlative, '*  issues  on  October  1,1906. 
new  preferred  stock  with  a  similar  provision  as  to  interest,  a  dividend  nuule 
January  11, 1907,  property  makes  the  rate  at  three  percent  on  the  former  issue 

^  and  but  one  and  one-half  per  cent  on  the  new  issue. 

A  corporation  and  its  stockholders  may  agree  as  they  please  as  to  the  rights  and 
privileges  of  preferred  stockholders. 
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Submission  of  a  controversy  upon  an  agreed  statement  of  facts 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure, 

,  C,  A.  Miller^  for  the  plaintiff. 

Francis  K.  Kemcm^  for  the  defendant. 

Williams,  J. : 

Judgment  should  be  ordered  for  the  defendant. 

The  controversy  relates  to  the  amount  of  dividends  to  which  the 
plaintiff  was  entitled  upon  preferred  stock  held  by  it  in  the  defend- 
ant corporation.  The  parties  are  both  domestic,  the  plaintiff  having 
been  organized  under  the  Banking  Law,*  and  the  defendant  under 
the  Business  Corporations  Law.f  The  defendant's  stock  June  13, 
1901,  was  dnly  classified  as  common  and  preferred.  The  latter 
was  to  bear  six  per  cent  interest,  payable  semi-iiimually,  cumulative. 
October  1,  1906,  the  defendant  duly  issued  a  lot  of  new  preferred 
stock  with  the  same  provision  as  to  interest,  etc.,  as  the  old  pre- 
ferred. Under  an  agreement  with  defendant,  plaintiff  took  a  quan- 
tity of  this  new  stock,  receiving  it  about  the  date  of  its  issue. 
January  11,  1907,  the  defendant  declared  a  dividend  of  three  per 
cent  on  all  the  outstanding  preferred  stock  issued  prior  to  July  1, 
1906,  but  of  one  and  one-half  per  cent  only  on  that  issued  October 
1,  1906.  Plaintiff  then  hold  $37,600  of  the  preferred  stock,  and 
claims  it  was  entitled  to  three  per  cent  thereon.  It  received  the 
one  and  one-half  per  cent  under  protest,  and  seeks  now  to  recover 
the  additional  one  and  one-half  per  cent,  amounting  to  $564  and 
interest  from  the  15th  of  January,  1907,  when  the  dividend  was 
payable. 

This  statement  contains  in  brief  the  facts  necessary  to  be  considered 
in  determining  the  controversy. 

Defendant's  claim  is  that  it  was  permitted  to  pay  interest  by  way 
of  dividend  upon  the  stock  only  from  the  date  of  its  issue,  while 
plaintiff  claims  the  date  of  the  issue  of  the  stock  was  immaterial. 
Holding  the  stock  when  the  dividend  was  declared,  it  was  entitled 

»  See  Laws  of  1892,  chap.  689,  as  amd.—  [Rbp. 

f  See  Laws  of  1890,  chap.  567,  as  amd.  hy  Laws  of  1893,  chap.  691,  and 
subsequent  statutes. —  [Rbp. 

App.  Div.—  Vol.  CXXVI.         12 
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to  share  therein  with  the  other  stock  of  the  same  kind  whenever 
issued. 

The  parties  agree  that  a  corporation  may  make  such  an  agreement 

with  its  stockholders  as  thej  please  with  reference  to  the  rights  and 

privileges  of  preferred  stockholders,  and  that  in  this  case  a  specific 

1 1|  agreement  was  so  made,  but  they  disagree  as  to  what  that  agreement 

was. 

The  parties  agree  that  the  new  preferred  stock  was  to  have  the 
same  rights,  etc.,  as  the  old.  The  plaintiff  says  this  would  entitle  it 
to  the  same^^r  cent  of  dividend  in  January,  1907.  The  defendant 
says  it  would  entitle  it^  not  to  the  same^^r  ce7it  of  dividend^  but  to 
the  same  rate  of  interest^  and  the  old  was  thus  entitled  to  six  months' 
interest,  the  new  to  only  three  months.  To  give  the  new  stock  three 
per  cent  dividend  would  be  to  pay  them  twelve  per  cent  interest 
instead  of  six  per  cent  paid  on  the  old  stock.  Thus  we  have  the 
contentions  of  the  parties  clearly  stated. 

There  can  be  no  doubt  of  the  right  to  make  the  agreement,  whether 
its  construction  be  upon  plaintiff's  or  defendant's  theory.  {Roberts 
V.  Roberts'  Wicks  Co.^  184  N.  Y.  257,  and  cases  therein  referred  to.) 

In  stating  the  privileges  to  which  the  preferred  stock  was  entitled^ 
the  word  "  dividend  "is  not  used.  The  language  is,  ''  to  bear  inter- 
est at  the  rate  of  six  per  centum  per  annum,  payable  semi-annually, 
cumulative." 

From  this  language  it  would  seem  quite  clear  that  the  dividends 
when  declared  would  be  only  of  interest  earned,  and  in  order  to 
be  made  equal  with  the  old  stock  it  should  in  January,  1907,  have 
been  paid  interest  only  from  October  1,  and  not  from  July  1, 1906. 

It  is  difScult  to  make  any  extended  suggestions  upon  this  subject. 
It  is  a  question  what  the  parties  intended  by  their  contract.  They 
could  make  it  the  one  way  or  the  other.  There  was  no  legal  objection 
to  their  doing  so. 

I  am  of  the  opinion  the  defendant's  construction  of  the  agreement 
is  the  proper  one. 

All  concurred. 

Judgment  ordered  for  the  defendant  upon  the  submission,  without 
costs. 
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Maby  Powers,  Respondent,  v.  Alfred  M.  Burdiok  and  Delia 
Bdbdick,  as  Administrators,  etc.,  of  Nelson  Burdiok,  Deceased, 
and  Others,  Appellants. 

Fourth  Department,  May  6,  1908. 

Contract  —  transaction  constituting  conditional  sale  —  estoppel  of  ven- 
dor —  validity  of  assig^nment  by  vendee  —  conversiozL 

The  plaintilTs  husband  bought  horses  of  one  A.,  giving  back  a  note  for  a  bal- 
ance of  the  purchase  price  containing  a  provision  that  the  title  should  remain 
in  the  seller  until  the  note  was  paid.  When  the  note  became  due,  the  defend- 
ant B.  furnished  the  plaintiff's  husband  with  sufficient  money  to  pay  the  note, 
and  took  back  a  writing  stating  that  the  team  had  been  received  from  him, 
and  that  the  buyer  agreed  to  pay  the  loan,  with  interest,  in  six  months,  or  the 
property  to  remain  the  defendant's  until  payment  in  full.  Part  payments 
were  thereafter  made,  but  on  the  note  becoming  due,  the  purchaser  trans- 
ferred the  horses  to  his  wife,  and  thereafter  the  defendant  B.  took  possession 
and  advertised  them  for  sale  under  the  provisions  of  the  Lien  Law. 

Held,  that  the  transaction  as  a  whole  constituted  a  conditional  sale  rather  than  a 
chattel  mortgage,  and  that  the  defendant  by  his  act  in  advertising  the  property 
under  the  Lien  Law  was  estopped  from  asserting  that  the  transaction  was 
a  mortgage; 

That  a  provision  in  the  agreement  that  the  property  should  not  be  disposed  of 
without  the  consent  of  B.,  being  merely  for  his  protection  as  against  innocent 
third  parties,  did  not  render  the  transfer  by  the  vendee  to  his  wife  invalid,  as 
she  merely  took  the  property  subject  to  the  rights  of  the  lienor; 

That  the  assignee  of  the  vendee  on  tendering  the  balance  due  to  the  vendor, 
together  with  his  reasonable  expenses,  was  entitled  to  possession  of  the  prop- 
erty, and  on  the  vendor's  refusal  to  deliver,  could  maintain  an  action  for 
conversion. 

Appeal  by  the  defendants,  Alfred  M.  Burdiok  and  another,  as 
administrators,  etc.,  and  others  from  a  judgment  of  the  County 
Court  of  Jefferson  county  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  said  county  on  the  25th  day  of  June,  1907, 
upon  the  verdict  of  a  jury  and  also  from  two  orders  respectively 
denying  the  defendants'  motions  for  a  nonsuit  and  for  a  new  trial 
made  upon  the  minutes. 

Floyd  L,  Garlisley  for  the  appellants. 

DeLos  M,  CosgrovBy  for  the  respondent. 
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Williams,  J. : 

The  judgment  and  order  should  be  affirmed,  with  costs. 

The  action  was  brought  to  recover  for  the  conversion  of  a  team 
of  horses.  Plaintiffs  husband,  in  the  fall  of  1904,  bought  the  team 
of  one  Allison.  The  purchase  price  was  $300,  of  which  $30  was 
paid  down,  and  for  the  balance  of  $270  a  note  was  given  payable 
May  8,  1905,  containing  a  provision  that  the  team  should  remain 
the  property  of  Allison  until  the  note  was  fully  paid. 

When  the  note  became  due  $205  was  furnished  by  the  defendant 
Nelson  Burdick  to  pay  the  balance  remaining  unpaid  thereon,  and 
he  took  from  plaintiffs  husband  an  agreement  stating  that  he  had 
received  from  Burdick  a  team  and  a  wagon  and  harness,  for  which 
he  agreed  to  pay  $205,  with  interest,  in  six  months,  and  that  the 
property  should  remain  Burdick's  until  paid  for  in  full.  During 
the  six  months  there  was  paid  to  Burdick  in  one  way  and  another 
$179.59.  October  9, 1905,  the  day  the  note  became  due,  the  property 
was  sold  and  transferred  to  the  plaintiff  by  her  husband.  October  18, 
1905,  Burdick  took  possession  of  the  property  and  thereafter 
advertised  it  for  sale  December  5,  1905,  under  the  provisions  of 
the  Lien  Law  (Laws  of  1897,  chap.  418,  §  116  et  seq*).  On 
December  4,  1905,  the  plaintiff  tendered  to  Burdick  $47.38, 
which  (as  found  by  the  jury)  was  sufficient  to  cover  the  balance 
unpaid  on  the  agreement  and  Burdick's  reasonable  expenses,  and 
demanded  possession  of  the  property,  which  was  refused.  There- 
upon this  action  was  brought.  The  defendant's  contention  on  this 
appeal  seems  to  rest  mainly  upon  the  proposition  that  the  agree- 
ment given  by  plaintiffs  husband  to  Burdick  was  a  chattel  mort- 
gage and  not  a  contract  for  the  conditional  sale  of  the  property. 
Burdick  seems  at  the  time  to  have  treated  the  agreement  as  a 
conditional  sale.  After  taking  possession  of  the  property  he  retained 
it  for  thirty  days,  and  after  the  expiration  of  that  time  he  adver- 
tised it  for  sale  under  section  116  et  seq,  of  the  article  of  the 
Lien  Law  relating  to  conditional  sales.  Burdick  in  his  answer 
alleged  specifically  that  his  proceedings  in  taking,  retaining  and  sell- 
ing the  property  were  under  these  provisions  of  the  Lien  Law. 
The  real  trouble  seems  to  have  arisen  over  the  figures  as  to  how 
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mnch  Iiad  been  paid  on  the  agreement,  what  remained  unpaid  and 
what  Burdick's  reasonable  expenses  were  in  caring  for  the  property. 

There  can  be  no  doabt  but  that  this  agreement  w(i8  for  a  condi- 
tional sale  nnder  the  provbions  of  the  article  of  the  Lien  Law  in 
question*  and  not  a  chattel  mortgage.  It  was  competent  for  plain- 
tiffs husband  and  Burdick  to  agree  at  the  time  the  paper  was  given 
that  title  to  the  property  was  then  in  Burdick  and  should  remain  in 
him  until  the  $205  was  fully  paid,  and  the  transaction  amounted  to 
sach  an  agreement. 

Burdick  cannot  now  be  heard  to  allege  that  he  had  not  such  title 
when  the  conditional  sale  was  made.  The  parties  could  have  made 
the  transaction  the  giving  of  a  chattel  mortgage,  but  thej  chose  to 
make  it  a  conditional  sale,  and  to  subject  themselves  to  the  statutory 
restrictions  and  regulations  relating  to  such  contracts,  and  they  must 
abide  by  the  same. 

Under  the  provisions  of  the  Lien  Law  the  vendee  might  before  a 
sale  pay  up  the  balance  unpaid  and  reasonable  expenses  and  would 
then  be  entitled  to  the  possession  of  the  property.  The  vendor  is 
only  entitled  to  be  made  whole. 

The  provision  in  the  agreement  that  the  property  should  not  be 
disposed  of  without  the  consent  of  Burdick' was  for  his  protection,  so 
that  the  rights  of  innocent  third  parties  should  not  intervene.  It  did 
not  render  the  sale  and  transfer  to  plaintiflE  of  her  husband's  interest 
in  the  property  invalid.  She  took  the  property  subject  to  the  rights 
of  Burdick.  No  other  protection  to  Burdick  was  needed.  He  can- 
not daim  that  the  plaintiff  acquired  no  title  or  interest  in  the  property, 
but  can  only  insist  that  her  interest  is  subject  to  his. 

All  concurred. 

Judgment  and  order  affirmed,  with  cpsts. 

*  8ee  article  9,  as  amd. —  [Rbf. 
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TmoTHT  MoCarthv,    Respondent,   v.   International    Railway 
Company,  Appellant. 

Fourth  Department,  May  6,  1908. 

Sailroad  Law — penalty  —  section  39  —  excessive  fare. 

On  the  enforcement  of  a  statute  imposing  a  penalty,  the  party  from  whom  tbe 
penalty  is  claimed  has  the  benefit  of  any  reasonable  doubt 

Where  plaintiff  procured  a  transfer  which  was  improperly  punched  as  to  time, 
but  it  does  not  appear  that  this  was  done  intentionally  or  otherwise  than  by 
mistake,  and  the  conductor  on  the  second  car  refused  to  receive  the  transfer 
the  overcharge  was,  in  view  of  the  company's  large  business  and  the  other 
facts,  "  through  inadvertence  or  mistake  not  amounting  to  gross  negligence," 
and  a  penalty  under  section  89  of  the  Railroad  Law  cannot  be  recovered. 

Appeal  by  the  defendant,  the  International  Railway  Company, 
from  a  judgment  of  the  Municipal  Court  of  the  city  of  Buffalo  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  said  court 
on  the  9th  day  of  December,  1907,  upon  facts  stipulated  by  the 
parties. 

IfortoTiy  Penney  cfe  Sears  and  Dana  Z.  Spring^  for  the  appellant 
Charles  Newton,  for  the  respondent, 

Williams,  J. : 

The  judgment  should  be  reversed,  with  costs. 

The  action  is  to  recover  a  penalty  under  section  39  of  the  Rail- 
road Law  (Laws  of  1890,  chap.  565),  which  reads  as  follgws: 
"  §  39.  Penalty  for  excessive  fare. —  Any  railroad  corporation 
which  shall  ask  or  receive  more  than  the  lawful  rate  of  fare,  unless 
such  overcharge  was  made,  through  inadvertence  or  mistake^  not 
amounting  to  gross  negligence,  shall  forfeit  fifty  dollars,  to  be 
recovered,  with  the  excess  so  deceived,  by  the  party  paying  the 
same  "  (balance  unimportant  here). 

The  questions  here  involved  are  whether  the  overcharge  of  fare 
in  this  case  was  through  inadvertence  or  mistake,  or  whether  it 
amounted  to  grc^s  negligence.  The  plaintiff  entered  one  of  defend- 
ant's street  cars,  paid  his  fare,  and  asked  for  and  received  from  the 
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conductor  a  transfer  for  another  line.  He  left  this  car  at  the  trans- 
fer point,  and  entered  a  car  on  the  second  Hne.  Upon  offering  the 
transfer,  the  conductor  refused  to  receive  it,  and  compelled  plaintifiE 
to  pay  another  fare.  The  transfer  was  improperlj  punched  aa  to 
time.  It  was  punched  twelve-thirty  p.m.  It  should  have  been 
twoHthirty  p.  m.  Under  tlie  rules  of  the  company  the  second  con- 
ductor could  not  accept  the  transfer,  it  being  then  two-thirty  p.  m. 
The  plaintiff  was.  entitled  to  ride  upon  tlie  second  line  upon  a 
proper  transfer,  so  as  to  pay  but  one  fare  on  both  lines.  He  was 
overcharged  the  second  fare  by  reason  of  the  transfer  being  improp- 
erly punched  by  the  first  conductor.  The  defendant's  business 
during  the  year  1907  was  very  large.  It  had  145  transfer  points 
and  employed  754  conductors.  During  the  eleven  months  from 
January  1  to  December  1,  1907,  it  issued  32,475,091  transfers  and 
carried  96,587,325  passengers.  The  cars  ran  at  intervals  of  ten 
minutes.  The  overcharge  in  question  was  on  September  24,  1907, 
and  on  that  trip,  by  the  conductor  of  the  first  car,  he  issued  22 
transfers  and  carried  44  passengers. 

Neither  the  plaintiff  nor  the  conductor  who  issued  the  transfer 
was  sworn,  nor  was  there  any  stipulation  as  to  the  act  of  the  con- 
ductor,  how  he  came  to  improperly  punch  the  transfer,  and  whether 
it  was  done  intentionally  or  by  mistake.  It  was  stipulated  merely 
that  he  did  it.  Tliere  seems  to  be  no  claim  that  the  conductor 
intended  to  punch  the  transfer  improperly.  He  had  no  interest  or 
motive  to  do  so.  He  gained  nothing  by  it  himself,  and  it  does  not 
appear  that  he  knew  the  plaintiff,  or  had  any  desire  to  injure  him. 
It  was  a  mistake  pure  and  simple  —  one  liable  to  occur  if  the  con- 
ductor was  ordinarily  the  most  careful  of  men.  Men  are  imperfect, 
and  will  sometimes  make  mistakes  in  spite  of  their  best  efforts  to 
be  careful.  This  conductor  was  almost  continually  issuing  these 
transfers.  He  issued  22  and  carried  44  passengers  on  this  one  trip. 
There  were  32,500,000  of  transfers  issued  on  defendant's  road  in 
eleven  months  of  1907,  and  96,500,000  of  passengers  carried  during 
that  time.  This  conductor  had  to  collect  fares,  look  after  the  pas- 
sengers as  they  entered  and  left  the  car  at  different  points,  direct 
the  stopping  and  starting  of  the  car,  to  perform  all  the  duties  of 
conductor  besides  issuing  transfers. 

It  does  not  appear  that  he  frequently,  or  ever  before,  made  such 
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a  mistake  as  the  one  he  is  cliarged  with  here.  Under  the  facts 
stipulated,  and  those  alone,  he  should  not  have  been  found  to  be 
guilty  of  gross  negligence  in  improperly  punching  this  transfer. 
This  penal  statute  was  never  designed  to  cover  such  a  case  as 
this.  It  was  designed  only  to  cover  intentional  wrong  or  reckless 
carelessness,  in  these  particulars,  in  the  transaction  of  the  business 
of  a  railway  company.  It  was  designed  for  the  correction  of  real 
evils,  and  not  to  enable  individuals  to  recover  penalties  in  cases  of 
occasional  mistakes  liable  to  occur  in  case  of  the  most  careful 
conductors. 

The  trial  court  erred  in  finding  this  to  be  a  case  of  gross  careless 
ness  and  awarding  judgment  for  plaintiff  for  this  penalty. 

"  In  the  enforcement  of  a  statute  giving  a  penalty,  if  there  be  a 
reasonable  doubt,  the  party  of  whom  the  penalty  is  claimed  is  to 
have  the  benefit  of  it."  {Ooodspeed  v.  Ithaea  Street  Ji.  Co.y  184 
N.  Y.  351 ;  Chase  v.  ]V.  T.  O.  R.  B.  Co,,  26  id.  525.) 

All  concurred,  except  Kbuse,  J.,  who  voted  for  a  new  trial  upon 
the  ground  that  the  judgment  is  against  the  weight  of  the  evidence. 


Judgment  reversed,  with  costs. 


Jbssb  L.  INiOHOLs,  Eespondent,  v.  New  York  and  Pennsylvania 
Telephone  and  Telegraph  Company,  Appellant. 

Fourth  Department,  May  13,  190S. 

Byidenee — supplementing  contract  by  parol  —  real  property — trimming 

trees  —  damages. 

An  instrument  whereby  a  telephone  company  claims  the  right  to  trim  trees  along 
certain  premises  to  keep  the  wires  cleared  at  least  eighteen  inches,  which  is 
silent  as  to  the  precise  location  of  the  poles,  their  height  and  the  manner  and 
place  of  crossing  plaintiff's  premises,  may  be  supplemented  by  oral  proof  as 
to  these  matters  and  as  to  the  reasonable  use  of  the  right  given. 

Evidence  that  but  one  cross-arm  was  to  be  put  up,  when  under  the  writing  there 
was  no  such  restriction,  is  harmless,  it  being  shown  that  in  fact  only  one  was 
used. 

Evidence  of  a  statement  made  by  an  agent  without  authority  as  to  the  amoont 
of  damage  is  harmless  where  the  proof  of  damages  is  undisputed. 
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Where  in  violation  of  the  agreement  as  proved  orally,  defendant  riiotteoed  Ha 
poles  ten  feet  and  put  them  four  feet  lower  down  a  bank  and  trimmed  the 
trees  from  ten  to  sixteen  feet  from  the  wires,  an  action  will  lie  for  damages 
for  the  difference  between  the  value  of  the  property  before  and  after  the  trees 
were  mutilated. 

McLennan,  P.  J.,  dissented,  with  opinion. 

Appbal  by  the  defendant,  New  York  and  Pennsylvania  Tele- 
phone and  Telegraph  Company,  from  a  judgment  of  the  County 
Court  of  Steuben  county,  in  favor  of  the  plaintiff  entered  in  the 
office  of  the  clerk  of  said  county  on  the  24th  day  of  October,  1907, 
upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in  said 
clerk's  office  on  tlie  30th  day  of  October,  1907,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Thd  action  is  brought  to  recover  damages  for  the  cutting  of 
p^intifPs  shade  trees.  The  defendant  claims  tliat  right  under  an 
instrument  in  writing  executed  by  the  plaintiff,  which  is  as  follows : 

"  December  28^,  1905. 

**  HOBNELLSTILLE  ToWN,  StEUBBN  CoUNTY,  NbW  ToEK  StATB. 

$10.00. 

"Eeceived  of  New  York  &  Pennsylvania  Telephone  &  Tele- 
graph Company 

Ten Dollars, 

in  consideration  of  which  I  hereby  grant  unto  said  Company,  its 
successors  and  assigns,  the  right  to  erect  and  maintain  its  poles  and 
lines  over  and  along  my  property,  including  the  necessary  poles, 
fixtures,  guys  and  braces,  and  in  full  satisfaction  for  the  trimming 
of  any  trees  along  necessary  to  keep  the  wires  cleared  at  least 
eighteen  inches. 

"  Witness  my  hand  this  28th  day  of  December,  1905,  at  Hornells- 
ville,  N.  Y.     (Post  Office  Address.) 

«  Witness  —  R.  T.  Freeman.  J.  L.  NICHOLS,     [l.  s.] 

"(Land  Owner.) 
"Endorsed: 

**  Right  of  Way  Department,  approved,  Chas.  D.  M.  Cole.  By 
F.  J.  Perkins." 

Plaintiff  recovered  a  verdict  in  the  sum  of  $140,  and  the  defend 
ant  appeals  from  the  judgment  entered  thereon  and  from  tlie  order 
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denying  its  motion  for  a  new  trial,  made  npon  the  minutes  of  the 
presiding  judge. 

James  A.  Paf'sanSy  for  the  appellant 

Floyd  E.  Whitemariy  for  tlie  respondent. 

Kbuse,  J. : 

The  defendant  gave  no  evidence  upon  the  trial,  but  rested  npon 
the  case  made  by  the  plaintiff.  It  challenges  the  sufficiency  of  the 
evidence  to  award  any  verdict  against  it,  and  also  contends  that  evi- 
dence was  admitted  against  its  objection  and  exception,  which  con- 
stitutes error  so  prejudicial  to  it  as  to  require  the  reversal  of  the 
judgment  entered  upon  the  verdict.  We  are  of  the  opinion  that 
the  evidence  sustains  the  verdict,  and  that  even  if  some  of  the  evi- 
dence was  incompetent,  it  may  be  disregarded  as  harmless,  and  the 
judgment  upheld.  i 

As  appears  by  the  answer  of  the  defendant,  it  claims  the  right 
under  the  contract  of  December,  1905,  to  enter  upon  the  premises 
mentioned  in  the  complaint  for  the  purpose  of  erecting  and  main 
taining  poles,  wires  and  necessary  fixtures,  and  trimming  and  cut- 
ting trees  necessary  to  clear  the  wires.  It  further  alleges  in  its 
answer  that  in  consideration  of  the  sum  of  ten  dollars,  paid  by  it 
to  the  plaintiff  for  said  right,  the  plaintiff  fully  discharged  and 
released  it  from  any  and  all  liability  for  the  erection  of  poles,  wires 
and  fixtures  and  trimming  and  cutting  said  trees.  Plaintiff  admits 
the  making  and  execution  of  the  writing  of  December,  1905. 

The  undisputed  evidence  shows  that  in  December,  1905,  one 
Freeman,  assuming  to  act  for  the  defendant,  entered  into  negotia- 
tions with  the  plaintiff  to  permit  the  defendant's  telephone  line  to 
cross  his  premises.  The  plaintiff's  premises  consisted  of  a  dwelling 
house  and  lot  in  the  city  of  Hornell,  with  a  row  of  shade  trees  in 
front  of  the  house,  near  the  margin  of  the  street.  At  the  time  of 
the  negotiations  and  the  execution  of  the  paper  there  were  poles 
near  the  plaintiff's  premises,  but  not  set  up.  The  poles  were  at 
least  seventy  feet  long.  Freeman  called  plaintiff's  attention  to 
the  poles,  saying  that  they  had  brought  exceptionally  long  poles  to 
bring  the  wires  above  the  trees,  where  there  would  be  no  damage  to 
the  trees ;  no  trimming,  only  small  limbs  on  the  top,  to  be  done 
with  pruning  shears.     The  defendant's  counsel  specifically  objected 
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to  the  statement  of  Freeman  as  to  what  length  of  poles  would  be 
set  and  what  soft  of  trimming  woald  be  done  by  the  defendant, 
npon  all  the  grounds  which  he  had  tlieretofore  stated,  and  upon  the 
farther  ground  that  the  statement  tends  to  limit,  modify  and  vary 
the  rights  granted  under  the  agreement,  and  limits  it  to  a  certain 
kind  of  pole,  certain  kind  of  trimming,  etc.,  and  moved  to  strike 
out  the  statement.     The  motion  was  denied  and  an  exception  taken. 
The  plaintiff  further  testified  that  he  was  told  there  would  be 
but  one  cross-piece  put  on  the  poles ;  that  it  might  be  necessary  to 
put  on  an  extra  one,  and  that  the  pole  would  be  set  up  the  hill  far 
enough  so  that  he  (Freeman)  would  have  to  trim  only  one  tree ;  that  he 
told  Freeman  that  rather  than  have  any  trouble  or  fight  about  it,  or  to 
go  to  law,  lie  would  let  them  go  through ;  that  Freeman  said  they 
would  give  him  ten  dollars,  which  he  accepted,  and  signed  the  paper. 
Ten  feet  were  cut  oflE  the  small  end  of  the  poles  which  were  lying 
near  the  premises.     The  plaintiff  asked  Freeman  what  they  meant 
by  cutting  the  pole  off,  and  he  replied  that  it  was  necessary  because 
the  pole  was  higher  than  the  other  poles ;  he  could  not  hold  it  up ; 
that  if  he  set  the  pole  higher  up  the  bank  it  would  practically 
bring  the  wire  above  the  tree  and  would  necessitate  no  more  trim- 
ming than  if  set  lower  down  the  bank.     "When  the  poles  were  put 
in  position  they  were  placed  four  feet  lower  down  the  bank  than  the 
plaintiff  was  told  they  would  be  placed.     Here  is  what  was  done  in 
trimming  the  trees.    I  quote  from  the  plaintiff's  testimony :  "  These 
men  came  there  and  climbed  up  the  tree  where  they  could  get  at  it 
handy   and  sawed  off  the  limbs  on  the  largest  tree;  the  biggest 
branch  was  cut  off  16  foot  and  four  inches  from  the  wires;  the 
other  branch  cut  off  15  foot,  and  the   next  tree  they  cut  off  12 
foot  and  ten  foot  from  the  wires ;  on  the  smallest  tree  up  in  the  yard 
near  the  house  they  trimmed  cleared  the  wires  13  feet."     Plaintiff 
further  testifies  that  the  limbs  were  from  four  inches  and  a  half  to 
five  inches  in  diameter ;  that  the  limbs  were  cut  where  they  branched 
off  the  tree,  and  that  when  they  took  off  one  limb  they  took  off 
about  twenty. 

The  trees  were  so  mutilated  as  to  lessen  the  value  of  the  premises 
from  $150  to  $200.  That  is  shown  by  the  undisputed  testimony. 
The  jnry  found  a  verdict  for  the  sum  of  $140.  While  there  is  no 
evidence  showing  that  Freeman  was  specifically  authorized  by  the 
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defendant  to  make  the  agreement,  yet  the  circumstances  are  snclias 
to  show  that  the  defendant  ratified  the  same.  The  plaintiff  was 
entitled  to  recover  all  the  damages  sustained  by  the  cutting  of  his 
trees,  except  to  the  extent  that  the  defendant  iiad  the  right  to  cnt 
them,  and  it  was  incumbent  upon  the  defendant  to  establish  that 
right  and  to  exercise  it  in  a  reasonable  manner.  lam  unable  to  see 
why  it  was  necessary  to  cut  the  branches  as  was  done.  The  wires 
were  to  be  cleared  but  eighteen  inches.  If  it  was  necessary  the 
defendant  should  have  made  that  fact  to  appear.  The  instrument 
under  which  the  defendant  claimed  this  right  is  entirely  silent  as  to 
the  precise  location  of  the  poles,  their  heigljt,  or  the  manner  or 
particular  place  of  crossing  the  plaintiff's  premises.  As  bearing 
upon  the  matters  respecting  which  the  writing  is  silent,  and  also 
upon  the  question  of  the  reasonable  use  of  the  right  given  to  the 
defendant,  I  think  it  was  competent  to  supply  and  supplement  the 
writing  by  oral  proof  of  the  surrounding  circumstances.  {Dexter 
V.  Beardj  130  N.  Y.  649,  556.)  While  it  is  possible  that  some  of 
the  oral  testimony  docs  not  fall  within  the  rule  permitting  parol 
evidence  to  be  given  to  supply  an  obviously  incomplete  agreement, 
still,  in  view  of  the  uncontradicted  facts,  no  prejudicial  error  wa8 
committed  in  receiving  the  same. 

It  is  contended  that  the  defendant  had  the  right  under  the  written 
contract  to  put  up  as  many  cross-arms  as  were  necessary,  and  that 
the  statement  of  Freeman  that  but  one,  or  at  most  two,  would  be 
put  up  was  at  variance  therewith.  Assuming  that  to  be  trae,  I 
fail  to  see  how  the  evidence  could  do  any  harm  since  there  was  but 
one  cross-arm  put  up.  While  it  is  true,  as  is  suggested,  that  there 
is  no  dispute  that  the  poles  were  erected  and  the  line  run  throogh 
the  plaintiff's  front  yard,  as  was  talked  between  the  plaintiff  and 
the  defendant,  it  is  also  true  that  they  were  not  erected  in  the  pre- 
cise place  where  it  was  agreed  they  should  be  placed,  but  about  four 
feet  lower  down  the  bank,  thus  lowering  the  wires  beyond  what  it 
was  contemplated  they  should  be.  It  is  also  contended  that  Dixon, 
the  defendant's  district  superintendent,  had  no  authority  to  make 
the  statement  that  the  plaintiff  was  entitled  to  more  than  ten  dollars 
damages  for  cutting  the  trees.  Assuming  that  to  be  true,  how  could 
it  do  any  harm,  in  view  of  the  undisputed  evidence  showing  that 
the  plaintiff  actually  sustained  damages  to  the  extent  of  $150  to  $200 ! 
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There  are  other  bits  of  evidence  v^hich  might  be  singled  out  as 
incompetent,  but  none  wlxich  we  think  would  justify  reversing  the 
judgment.  Not  only  were  the  poles  shortened  ten  feet,  but  they 
were  put  four  feet  lower  down  the  bank,  and  the  trees  were  trimmed 
from  ten  to  sixteen  feet  from  the  wires.  Tliese  circumstances  were 
permitted  to  go  unchallenged  and  unexplained  by  the  defendant, 
and  no  proof  was  given  to  contradict  the  evidence  showing  that  the 
value  of  the  premises  had  been  injured  by  the  cutting  of  the  trees 
to  the  extent  of  $150  to  $200. 

The  case  of  Barber  v.  Sudaon  River  Telephone  Co.  (105 
App.  Div.  154),  relied  upon  by  the  appellant,  we  think  is  not  -at 
variance  with  the  views  which  we  have  expressed.  The  question 
here  urged,  that  the  oral  testimony  contravenes  the  writing,  was 
not  presented  in  that  case.  Tiiere  was  no  question  as  to  the  loca- 
tion of  the  poles,  their  height,  nor  the  manner  or  place  of  crossing 
the  premises,  as  in  this  case.  What  was  complained  of  there  was 
the  adding  of  additional  cross-arms;  and  upon  the  bare  writing 
itself  it  was  held  that  the  telephone  company  had  the  right  to  add 
additional  cross-arms  if  it  was  necessary  for  the  purpose  of  con- 
ducting its  business,  and  the  action  was  tried  upon  the  theory  that 
the  defendant  was  a  trespasser  ab  initio^  and  had  no  right  whatever 
to  cut  the  trees.  Such  is  not  the  claim  here.  The  plaintiff  con- 
tends that  it  was  not  necessary  to  cut  these  trees  so  as  to  harm 
them,  and  the  evidence  supports  that  claim.  In  view  of  the  nomi- 
nal sum  paid  and  the  other  circumstances  in  this  case,  it  is  quite 
apparent  that  under  the  terms  of  the  contract  it  was  contemplated 
that  the  defendant  would  do  no  substantial  injury  to  the -trees.  In 
that  view  the  proper  measure  of  damages  was  adopted,  namely,  the 
difference  between  the  value  of  the  property  before  and  after  the 
treea  were  cut  and  mutilated.  {Evans  v.  Keystone  Oas  Co.^  72  Hun, 
503;  affd.,  148  N.  Y.  112.) 

We  tliink,  upon  the  undisputed  facts,. the  plaintiff  was  entitled 
to  recover. 
The  judgment  should  be  aflSrmed,  with  costt?. 

All  concurred,  except  McLennan,  P.  J.,  who  dissented  in  an 
opinion. 
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MoLennan,  p.  J.  (dissenting) : 

The  action  was  brought  to  recover  damages  alleged  to  have  been 
sustained  by  the  plaintiff,  which  resulted  from  cutting  or  trimming 
certain  shade  trees  belonging  to  him  by  tlie  defendant,  as  is  claimed, 
without  right  or  authority.  Judgment  was  awarded  in  Justice's 
Court  in  plaintiff's  favor  for  $200  damages  and  $10  costs.  From 
such  judgment  an  appeal  was  taken  to  the  County  Court,  where  a 
new  trial  was  had,  resulting  in  a  judgment  in  favor  of  the  plaintiff 
for  $140  damages  and  $70.80  costs,  and  from  that  judgment  this 
appeal  is  taken. 

On  the  28th  day  of  December,  1905,  one  Freeman,  defendant's 
riglit  of  way  agent,  called  upon  the  plaintiff  and  entered  into  n^o- 
tiations  for  procuring  a  right  of  way  for  the  defendant's  telephone 
line  over  and  along  the  promises  in  question,  which  at  the  time  were 
owned  by  one  Bridget  Kelly,  but  occupied  by  the  plaintiff  under  a 
contract  of  purchase.  Such  negotiations  resulted  in  the  execation 
by  the  plaintiff  on  tliat  day  of  a  grant  to  the  defendant  of  the  right 
to  construct  its  line  across  said  premises.  Such  grant  is  in  the 
following  words  and  figures : 

'' December  28^A,  1905. 

"  Hornellsville  Town,  Steuben  County,  New  York  State. 
"  $10.00. 

"  Received  of  New  York  &  Pennsylvania  Telephone  &  Telegrapu 
Company 

Ten Dollars, 

in  consideration  of  which  I  hereby  grant  unto  said  Company,  its 
successors  and  assigns,  the  right  to  erect  and  maintain  its  poles  and 
lines  over  and  along  my  property,  including  the  necessary  poles, 
fixtures,  guys  and  braces,  and  in  full  satisfaction  for  the  trimming 
of  any  trees  along  necessary  to  keep  the  wires  cleared  at  least 
eighteen  inches. 

"  Witness  my  hand  this  88th  day  of  December,  1905,  at  Hornells- 
ville, N.  Y.     (Post  Office  Address.) 

«  Witness  —  R.  T.  Fbeeman.  J.  L.  NICHOLS,    [i.  s.] 

"(Land  Owner.) 
"  Endorsed  : 

"  Eight  of  Way  Department,  approved,  Chas.  D.  M.  Cole.  By 
F.  J.  Perkins." 
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Subsequently,  and  on  the  Slst  day  of  January,  1906,  but  before 
the  commencement  of  this  action,  Bridget  Kelly,  by  an  instrument 
in  writing,  duly  executed  by  her,  conveyed  to  the  plaintiff  all  her 
right,  title  and  interest  in  and  to  any  cause  of  action  which  she 
had  against  the  defendant  because  of  any  act  done  by  it  in  the 
premises. 

The  language  of  the  grant  or  agreement  executed  by  the  plaintiff 
and  delivered  to  the  defendant  is  not  ambiguous,  and  if  given  its 
ordinary  meaning  there  can  be  no  doubt  as  to  the  rights  of  the 
respective  parties  thereunder. 

An  agreement  almost  identical  in  its  language  was  construed  in 
the  case  of  Barber  v.  Hudson  River  Telephone  Co.  (105  App.  Div. 
154).  The  court  in  that  case  held,  in  substance,  that  such  instru- 
ment conveyed  an  easement  unlimited  in  time ;  that  the  defendant 
acquired  the  right  to  trim  the  trees  for  as  many  wires  as  necessary 
to  enable  it  to  properly  conduct  its  business ;  that  damages  could 
only  be  recovered  for  trimming  the  trees  beyond  what  was  so  neces- 
sary and  that  the  measure  of  damages  was  not  the  difference  in  the 
value  of  the  premises  before  and  after  any  cutting.  The  court  said : 
"  It  is  for  the  excessive  cutting  only  that  he  (the  plaintiff)  has  any 
right  of  action,  and  there  is  no  attempted  proof  as  to  the  damage 
caused  to  the  premises  by  the  excessive  cutting  alone." 

The  defendant  in  this  case  acquired  the  right  by  the  terms  of  the 
grant  to  use  as  many  cross-arms  and  string  as  many  wires  as  was 
reasonably  necessary  to  enable  it  properly  to  conduct  its  business  and 
also  acquired  the  right  to  trim  plaintiff's  trees  to  such  an  extent  as 
was  necessary  to  clear,  under  ordinary  conditions,  the  wire  for  a 
distance  of  at  least  eighteen  inches.  It  would  be  unreasonable  to 
hold  that  the  line  to  which  the  defendant  is  entitled  to  trim  the 
trees  in  question  must  be  determined  by  measuring  from  the  upper 
and  outside  wire  a  distance  of  eighteen  inches  when  the  branches  of 
tl^e  trees  were  perfectly  still.  If  only  trimmed  to  tliat  extent,  it  is 
apparent  that  when  the  trees  were  swayed  by  the  wind,  or  loaded 
with  ice,  the  branches  would  come  in  direct  contact  with  the  wires 
and  prevent  defendant  from  properly  conducting  its  business. 
Besides,  that  is  not  the  language  of  the  grant.  It  provides  "  for  the 
trimming  of  any  trees  along  necessary  to  keep  the  wires  cleared  at 
least  eighteen  inches." 
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The  plaintiff  in  this  case  has  not  reeoyered  because  the  defendant 
violated  the  terms  of  the  agreement  above  quoted,  but  he  was  per- 
mitted to  prove  an  entirely  different  contract  made,  as  he  alleges,  by 
parol  at  the  time  or  before  the  written  contract  was  executed,  and 
it  is  because  the  defendant,  as  it  is  claimed,  violated  tlie  terms  of 
such  parol  agreement  that  the  recovery  was  had. 

In  submitting  the  case  to  the  jury  the  court  said :  "  You  have 
heard  the  verbal  conversation  leading  up  to  the  giving  of  this  receipt 
or  contract,  or  whatever  it  is  (the  writing  above  quoted)  *  ♦  * 
Now,  it  is  for  you  to  say  whether  this  (the  writing)  contains  an 
agreement,  and  whether  after  receiving  this  $10  mentioned  in  this 
paper,  whether  he  (the  plaintiff)  is  now  precluded  from  recovering 
any  damage  caused  by  any  acts  of  the  defendant  by  any  of  its  agents 
growing  out  of  matters  mentioned  in  this  paper,  it  is  for  you  to  bear 
the  conversation  which  led  up  to  the  making  of  this  contract  or  paper 
which  was  signed  by  this  plaintiff." 

The  oral  agreement,  which  the  plaintiff  was  permitted  to  prove 
over  defendant's  objection  and  to  all  of  which  exception  was  taken, 
was  in  many  of  its  essential  parts  in  conflict  with  and  varied  the 
terms  of  the  written  instrument,  as  construed  in  the  case  of  barber 
V.  Hudson  River  Telephone  Go,  {suproi)^  and  so  without  reference 
to  any  adjudicated  case  and  as  matter  of  common  sense. 

The  plaintiff  testified :  "  He  (Mr.  Freeman,  who  was  obtaining 
the  right  of  way  for  the  defendant)  told  me  that  he  was  the  repre- 
sentative of  the  N.  Y.  and  Pa.  Telephone  and  Telegraph  Co.  He 
was  there  to  get  the  riglit  to  go  through  my  property.  I  asked 
him  where  he  wanted  to  go  through,  he  told  me,  he  showed  me 
where  they  were  going  through  the  front  yard,  cutting  off  my  shade 
trees,  I  asked  him  to  go  through  back  of  the  house;  he  says  they 
couldn't  change  their  line  as  the  survey  was  made  there,  they  had  a 
perfect  right  to  go  there  with  or  without  my  consent.  He  further 
showed  me  the  poles  they  had  brought  there,  long  poles,  *  *  * 
exceptionally  long  poles,  the  words  he  used,  to  bring  the  wires  above 
the  trees  where  there  would  be  no  damage  to  my  trees,  and  wouldn't 
call  for  no  trimming  only  the  small  limbs  on  the  top  to  be  done  with 
pruning  shears.  *  *  *  I  asked  him  how  many  cross-pieces  was 
going  to  be  put  on  the  poles,  he  told  me  only  one ;  *  *  *  said 
in  the  future  some  time  it  might  be  necessary  to  put  on  one  more 
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cross-piece  but  never  would  be  more  than  one  put  on.  *  *  * 
Tiien  spoke  to  him  about  putting  tlie  poles  a  little  higher  up  the 
bill  where  they  wouldn't  aflEect  only  otie  tree.  *  *  *  He  told 
me  would  set  the  pole  up  the  hill  far  enough  so  he  wouldn't  have  to 
trim  only  one  tree,  wouldn't  hurt  the  other  two  trees.  Further  told 
me  he  would  be  there  in  person  and  see  that  the  trimming  of  those 
trees  was  done  by  experienced  tree  trimmers,  both  sides  of  the  trees 
wonld  be  trimmed  all  even  so  it  wouldn't  spoil  the  looks  of  the 
trees.  *  *  *  He  said  they  would  give  me  $10,  that  is  all  they 
would  give  me,  so  I  accepted  it.     *     *     *     I  signed  a  paper." 

It  appears  that  before  the  ten  dollars  was  paid  and  the  final  writ- 
ing signed,  defendant  had  cut  off  ten  feet  from  the  small  end  or 
top  of  the  poles  and  these  were  lying  there  on  the  ground  after 
being  so  cut,  and  the  plaintiff  was  allowed  to  testify  that  after  the 
paper  in  question  was  signed  he  had  a  conversation  wich  Mr.  Free- 
man, all  of  which  was  objected  to,  as  follows:  "Q.  After  this 
paper  was  signed  wasn't  there  some  conversation  had  between  yon 
and  Mr.  Freeman  in  the  presence  of  your  wife  ?  A.  Yes,  sir,  when 
he  came  back  to  pay  me  the  $9,  they  cut  the  pole  off  at  that  time ; 
of  course  when  I  asked  him  what  they  meant  by  cutting  that  pole 
off,  he  said  it  was  necessary  to  cut  the  pole  off  because  the  pole  was 
higher  than  the  other  poles  there,  couldn't  hold  up,  the  pole  such  a 
long  pole  there  where  they  were  going  to  set  the  pole.  *  *  * 
He  said  if  he  set  the  pole  higher  up  the  bank  practically  bring  the 
wire  above  the  tree  and  wouldn't  necessitate  any  more  trimming 
than  if  they  set  it  down  the  bank  lower.     *     *     *  " 

Then  plaintiff  was  permitted  to  tell  what  his  wife  said.  His 
wife  said  that  it  was  mentioned  in  the  contract  that  they  had  the 
right  to  trim  the  trees  eighteen  inches  from  the  wires ;  that  they 
might  string  the  wires  clear  to  the  bottom  of  the  poles,  "  might 
put  cross-pieces  clear  to  the  bottom  of  the  poles  and  destroy  our 
trees  and  Mr.  Freeman  said,  *  No,  sir,  I  will  guarantee  you  m'c  will 
never  put  one  on,  at  present  never  but  one  more  cross-piece ; '  *  *  * 
at  tliat  time  *  *  *  he  gave  me  the  $9,  he  had  previously  *  *  * 
given  me  $1.00." 

It  is  apparent,  as  it  seems  to  me,  that  this  conversation  varies  and 
materially  changes  the  agreement  expressed  in  the  writing.  By  the 
App.  Div.—  Vol.  CXXVI.        13 
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terms  of  the  written  agreement  the  defendant  obtahied  the  right  to 
erect  and  maintain  its  poles  and  lines  over  plaintiff's  property, 
including  the  necessary  poles,  fixtures,  guys  and  braces,  and  in  full 
satisfaction  for  the  trimming  of  any  trees  along  necessary  to  keep 
the  wires  clear  at  least  eighteen  inches.  According  to  the  oral  agree- 
ment he  agreed  to  erect  "  exceptionally  long  poles  ♦  *  *  to 
bring  the  wires  above  the  trees,  where  there  would  be  no  damage  to 
my  trees  and  wouldn't  call  for  no  trimming ;  only  the  small  limbs  on 
the  top  to  be  done  with  pruning  shears."  Nothing  of  that  kind 
appears  in  tlie  writing.  That  conversation  materially  restricts  the 
defendant's  rights  acquired  by  the  written  contract.  According  to  the 
conversation  the  defendant  agreed  that  for  the  present  there  should 
only  be  one  cross-arm  and  never  to  exceed  two.  The  written  con- 
tract provides  that  there  may  be  such  poles,  fixtures,  guys  and 
braces  as  are  necessary.  According  to  the  conversation  the  defend- 
ant's representative  agreed  that  he  would  set  the  poles  higher  up 
the  hill,  so  as  to  clear  practically  the  plaintiff's  trees,  or,  at  least, 
so  as  to  only  require  one  tree  to  be  trimmed,  and  "  wouldn't  hurt 
the  other  two  trees  "  at  all.  The  defendant  also  agreed,  according 
to  the  conversation,  that  Freeman  would  be  there  personally,  and 
that  whatever  trimming  was  done  would  be  done  by  experienced 
tree  trimmers,  and  so  as  not  to  spoil  the  looks  of  the  trees.  Nothing 
of  that  kind  appears  in  the  written  agreement. 

I  think  under  tlie  authorities  that  this  conversation  was  all  incom- 
petent, because  it  tended  to  vary  and  change  the  terms  of  a  contract 
which  was  in  writing.  It  is  possible  that  the  contract  being  silert 
as  to  the  precise  location  of  the  line,  if  a  conflict  had  arisen  between 
the  parties  as  to  where  the  line  should  be  located,  what  was  said 
previous  to  the  execution  of  the  writing  might  be  given  as  bearing 
upon  what  was  a  reasonable  exercise  of  the  rights  conferred  by  the 
writing,  but  there  is  no  dispute  that  the  line  of  poles  was  erected 
exactly  where  it  was  agreed,  through  the  plaintiff's  yard  and  past 
the  trees  in  question.  But  the  written  contract  does  speak  with 
reference  to  the  other  matters  mentioned  in  the  oral  agreement. 
The  defendant  had  acquired  the  right  to  string  such  wires,  put  up 
Buch  cross-arms  and  use  such  poles  as  were  reasonably  necessary  for 
the  proper  conduct  of  its  business ;  had  a  right  to  trim  the  trees  in 
such  manner  as  was  reasonably  necessary,  and  it  was  utterly  inoom- 
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peteut  to  modify  sach  right  bj  a  conversation  bad  at  the  time  of  its 
execution  or  previous  thereto. 

It  seems  to  me  to  be  perfectly  clear  that  it  constituted  reversible 
error  to  permit  the  jnry  to  determine  the  rights  of  the  parties  upon 
the  alleged  oral  agreement,  which  was  practically  substituted  in  the 
place  of  the  written  contract ;  that  this  cannot  be  done,  with  all  due 
respect  to  the  majority  of  the  court,  is,  as  it  seems  to  me,  axiomatic. 
There  should  bo  no  controversy  in  this  case  as  to  the  facts,  because 
the  defendant  offered  no  evidence  and  stands  squarely  upon  its 
exceptions  to  the  evidence  offered  by  the  plaintiff.  The  written 
agreement  grants  to  the  defendant  the  ^^  right  to  erect  and  maintain 
its  poles  and  lines  over  and  along  my  (the  plaintiff's)  property,  includ- 
ing the  necessary  poles,  fixtures,  guys  and  braces."  The  oral  agree- 
ment is  to  the  effect  that  poles  of  a  certain  length  must  be  erected 
and  set  so  as  not  to  cause  damage  to  plaintiff's  trees ;  the  trimming 
of  such  trees,  if  any,  must  be  done  in  a  particular  manner,  by  expe- 
rienced tree  trimmers,  and  in  the  presence  and  under  the  super- 
vision of  defendant's  right  of  way  agent.  It  is  only  necessary  to 
read  the  oral  conversation  and  the  written  agreement  contained  in 
the  record  to  discover  that  they  make  out  and  constitute  entirely 
different  conti*acts;  that  the  duties  imposed  by  the  former  upon 
the  defendant  are  much  more  onerous  and  restricted  its  rights  more 
than  anything  that  could  be  regarded  as  within  the  scope  or  meaning 
of  the  written  contract. 

In  the  case  of  Corse  v.  Peck  (102  N.  Y.  513)  Judge  Andbews, 
writing  the  opinion  for  the  court,  said  (p.  515) :  "  The  rule  tliat 
parol  evidence  i^  inadmissible  to  add  to  or  vary  the  terms  of  a  writ- 
ten contract,  precludes  evidence  of  the  negotiation  which  preceded 
or  conversations  which  accompanied  the  making  of  it  in  relation  to 
the  subject-matter  thereof,  unless  necessary  to  explain  ambiguous 
provisions,  the  meaning  of  which  cannot  be  ascertained  with  cer- 
tainty by  an  inspection  of  the  written  instrument." 

In  Mott  V.  Richtmyer  (57  N.  Y.  49)  the  court  said  (p.  59) :  "  The 
role  which  excludes  such  evidence  applies  not  only  to  prior  and 
cotemporaneous  oral  declarations,  but  with  equal  force  to  subsequent 
declarations.  The  object  of  putting  agreements  into  writing  is  to 
exclude,  as  said  by  Lord  Coke,  a  resort  to  ^  the  uncertain  testimony 
of  slippery  memory.'    A  writing  would  be  of  little  consequence 
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unless  iu  construing  it  judges  are  to  be  confined  to  the  language 
used.  They  may  resort  to  surrounding  circumstances  so  as  to  stand 
in  the  very  light,  as  near  as  possible,  which  the  parties  stood  in. 
But  this  they  may  do,  not  to  import  anything  into  the  writing  which 
is  not  expressed  by  the  language  used,  but  that  they  may  understand 
the  language,  and  whatever  the  language  is  found  clearly  to  import, 
must  be  held  to  have  been  intended  by  the  parties,  no  matter  how 
strongly  facts  not  contained  in  the  writing  point  to  a  contrary 
intention.  The  intention,  after  a  resort  to  such  helps  as  the  law 
allows,  must  be  sought  for  in  the  writing  alone." 

In  the  case  of  Herinam,  v.  RoberU  (119  N".  T.  37)  the  court  said : 
"  In  considering  the  extent  of  the  rights  of  the  respective  parties  in 
the  grant  of  a  right  of  way  it  is  not  proper  to  refer  to  the  parol 
negotiations  which  preceded  its  execution  or  the  colloquium  accom- 
panying it  {Bayard  v.  Malcolm^  1  Johns.  467  ;  Renard  v.  Sampson^ 
12  K  Y.  561 ;  Loiig  v.  N,  Y,  a  R,  R,  Co.,  50  N.  Y.  76) ;  but  we 
are  to  regard  the  language  of  the  grant  and,  when  that  is  uncertain 
or  ambiguous,  the  circumstances  surrounding  it,  and  the  situation 
of  the  parties,  with  a  view  of  arriving  at  the  true  intent  of  the 
parties." 

It  is  not  alleged  or  claimed  on  the  part  of  the  plaintiff  that  there 
is  any  evidence  in  this  case  tending  to  show  that  any  fraud  was 
practiced  upon  the  plaintiflE,  or  that  he  was  induced  to  execute  the 
grant  because  of  any  false  statements  made  by  the  defendant ;  nor 
was  he  in  any  manner  prevented  from  knowing  the  contents  of  the 
writing  signed  by  him  ;  while  he  does  say  that  he  signed  the  paper 
in  blank,  he  does  not  pretend  that  he  gave  any  iTistructions  as  to 
what  matter  should  be  inserted  in  such  blank  agreement,  or  that  it 
was  stated  to  him  that  anything  else  would  be  stated  other  than 
appears  in  the  contract. 

I  think  reversible  error  was  also  committed  by  the  learned  trial 
court  in  admitting  over  defendant's  objection  the  evidence  as  to 
what  the  defendant's  alleged  superintendent  said  in  regard  to  the 
plaintiff's  claim  or  cause  of  action.  The  plaintiff  says  that  a  Mr. 
John  Dixon  was  manager  of  this  district  (the  Hornellsville  district 
of  the  defendant) ;  that  he  (said  Dixon)  told  the  plaintiff  that  he 
was  such  manager ;  that  he  (the  plaintiff)  had  a  conversation  with 
Dixon  in  January,  1906,  with  regard  to  what  took  place,  and  sach 
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conversation,  as  testified  to  by  the  plaintiff,  is  as  follows :  ^'  I  asked 
him  if  he  (Dixon)  was  manager  of  the  Bell  Telephone  Co.  He 
said  he  was.  I  told  him  I  had  jost  started  np  to  look  for  Freeman 
(who  obtained  the  right  of  way  for  the  defendant) ;  asked  him  if  he 
conld  tell  me  where  he  was ;  he  said  he  was  in  Buffalo  at  that  time, 
he  wasn't  working  for  the  company  then,  he  didn't  think.  I  asked 
him  what  he  thought  of  the  way  they  had  trimmed  those  trees 
down  there;  he  thought  it  looked  in  pretty  bad  shape,  he  said. 
*  *  *  He  said  I  was  entitled  to  more  than  $10.  Q.  He  said 
you  was  entitled,  didn't  he  ?  A.  Yes,  sir,  he  said  *  you  would  be 
entitled  to  more  than  that  but  I  haven't  any  authority  to  make  any 
agreement  with  you ;  Mr.  Freeman  was  the  man  that  bought  the 
right  of  way  through  there.'  He  (Dixon)  didn't  have  anything 
to  do  with  buying  right  of  way;  all  he  had  to  do  was  putting 
up  the  poles  and  wires ;  he  had  charge  of  it  at  that  time  for  buying 
right  of  way  and  he  didn't  have  anything  to  do  with  it.  *  *  * 
Mr.  Dixon  said  Mr.  Freeman  had  no  right  to  agree  to  come  down, 
to  say  he  would  be  there  in  person  for  trimming  those  trees ;  Mr. 
Freeman  had  nothing  to  do  with  the  trimming  of  trees ;  it  was 
his  (Dixon's)  men  that  trimmed  the  trees ;  he  (Dixon)  had  charge 
of  that  part  of  it ;  his  men  that  done  the  trimming,  not  Freeman's." 
This  evidence  was  all  objected  to  and  an  exception  tak^n  by  the 
defendant,  and  after  it  was  given  a  motion  was  made  to  strike  it 
ont,  and  upon  the  denial  of  such  motion  another  exception  was 
taken.  It  hardly  seems  necessary  to  cite  authorities  to  support  the 
proposition  that  the  admission  of  the  evidence  constituted  reversi- 
ble error.  It  can  hardly  be  claimed  that  it  was  competent  for 
Dixon,  even  assuming  that  he  was  defendant's  superintendent,  to 
admit  defendant's  liability,  when  it  is  not  claimed  that  his  admis- 
sion was  in  any  way  a  part  of  the  res  gestce,  and  still,  by  this  evi- 
dence, the  fact  was  before  the  jury  that  the  defendant's  superin- 
tendent admitted  that  the  ten  dollars  paid  to  the  plaintiff  did  not 
measure  the  damages  sustained  by  him,  and  that  the  agent  of  the 
defendant,  who  was  engaged  in  securing  the  right  of  way.^  should 
not  have  represented  as  he  did  the  conditions  which  would  prevail 
after  the  line  was  inaugurated.  The  admission  of  such  evidence 
constituted  error,  and  it  cannot  be  said  that  it  was  not  harmful  to 
the  defendant  upon  the  question  of  damages.     If  the  jury  believed 
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plaintiff's  statement  that  the  superintendent  of  the  defendant  had 
said  that  ten  dollars  did  not  represent  the  damages  sustained  bj  the 
plaintiff,  it  cannot  be  said  that  such  statement  did  not  influence  the 
jury  in  rendering  the  verdict  which  they  did. 

Error  which  requires  the  reversal  of  the  judgment  was  also  com- 
mitted in  receiving  the  evidence  offered  over  defendant's  objection, 
offered  to  prove  the  plaintiff's  damages.  Plaintiff  stated  that  he 
was  familiar  with  the  value  of  real  property  in  the  vicinity  ;  that 
he  had  bought  and  sold  it  and  had  known  of  it  being  bought  and 
sold.  Then  the  question  was  asked :  "  Q.  Now,  before  these  shade 
trees  were  trimmed  and  in  the  condition  in  which  the  property  was 
on  the  28th  day  of  December,  1905,  what  would  you  say  it  was 
reasonably  worth  ? "  This  was  objected  to  as  immaterial,  irrele- 
vant, incompetent  and  not  the  proper  measure  or  basis  of  damages. 
The  objection  was  overruled  and  an  exception  taken,  and  the  answer 
was  $1,000.  He  was  then  asked  :  "  Q.  What,  in  your  opinion,  is  it 
worth  now  ? "  The  same  objection  was  made,  the  same  luling  and 
exception,  And  the  answer  was  $800,  and  he  further  stated  that  after 
the  trees  were  trimmed  and  at  the  time  of  the  commencement  of  the 
action  he  did  not  consider  the  property  worth  to  exceed  $800. 

It  seems  to  me  clear  that  such  evidence  in  no  way  measured  the 
damages  which  the  plaintiff  sustained,  but  that,  as  stated  in  Barber 
\! Hudson  River  Telephone  Co.  {suprd)^  the  rule  is  that  the  only 
damages  which  the  plaintiff  was  entitled  to  recover  is  for  the  exces- 
sive cutting  and  that  for  such  excessive  cutting  only  has  he  any 
right  of  action.  No  proof  was  given  tending  to  show  the  damages 
resulting  from  excessive  cutting  and,  tlierefore,  no  proper  evidence 
was  submitted  upon  which  the  jury  were  authorized  to  base  a  ver- 
dict. In  this  case,  as  was  said  in  that  case,  '^  This  action  was  appar- 
ently tried  at  the  Trial  Term  upon  the  theory  that  the  defendant 
was  a  trespasser  ah  initio  and  had  no  right  whatever  to  cut  the 
trees."  Such  conclusion  is  not  justifiable,  even  under  the  oral  con- 
tract which  was  testified  to.  Under  that  the  defendant  was  entitled 
to  cut  the  trees  some ;  still,  the  verdict  of  the  jury  is  based  npon 
the  proposition  that  the  defendant  was  not  entitled  to  trim  the  trees 
at  all.  , 

I  conclude  that  the  proof  given  as  to  the  oral  conversations  and 
negotiations  had  between  the  parties  at  the  time  of  or  prior  to  the 
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execution  of  the  written  instrument  was  incompetent,  and  that  the 
reception  of  such  evidence  was  harmful  to  tlie  defendant  is  appar- 
ent ;  also  that  it  was  incompetent  for  the  plaintiff  to  show  what  the 
defendant's  superintendent,  or  a  man  in  its  employ,  said  about  the 
plaintifiPs  claim,  or  the  merits  of  his  action  after  the  execution  of 
the  contract,  and  also  that  evidence  was  erroneously  admitted  tending 
to  establish  plaintiff's  damages. 

The  plaintiff  is  not  without  remedy  in  this  case.  If  the  defendant 
has  not  properly  exercised  its  rights  under  the  written  agreement, 
has  unnecessarily  injured  his  trees,  he  is  entitled  to  recover  for 
such  damages  so  unnecessarily  inflicted.  It  seems  to  me  that  the 
ordinary  rules  of  law  which  have  been  recognized  from  the  earliest 
period  in  our  jurisprudence  should  be  adhered  to,  even  if  it  results 
in  a  new  trial,  where  plaintiff  will  be  at  liberty  to  prove  his  cause  of 
action,  if  any,  in  accordance  with  the  law  of  evidence  and  the 
principles  established  by  the  courts  of  this  State  from  time 
immemorial. 

I  think  that  the  jndgment  and  order  appealed  from  should  be 
reversed  and  a  new  trial  granted,  with  costs  to  the  appellant  to 
abide  event. 


Judgment  and  order  aflSrmed,  with  costs. 


In  the  Matter  of  Proving  the  Last  Will  and  Testament  of  Jambs 

EcKLER,  Deceased. 

Chakles   Young,   Appellant;    Daniel    A.   Young    and    Others, 

Respondents. 

Fourth  Department,  May  6,  1908. 

Will — execution  —  undue  influence  —  evidence  —  confldential  communi- 
cation—  appeal  by  executor. 

A  will  which  provided  for  testator's  only  sister  and  gave  the  residue  of  the 
estate  to  a  cousin's  husband  who  drew  the  will  and  was  on  terms  of  intimate 
friendship  with  the  testator,  which  was  properly  executed,  read  aloud  to  the 
testator  and  declared  by  him  to  be  as  he  desired,  should  not  be  denied  probate 
at  the  instance  of  nephews  and  nieces  where  there  is  proof  that  the  testator 
was  competent  to  make  a  will. 
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The  controverted  questions  of  fact  should  be  tried  by  a  jury. 

A  communication  between  attorney  and  client  is  not  confidential  so  as  to  be 

privileged  when  it  takes  place  in  the  presence  of  a  third  party. 
An  executor  nominated  in  a  will  has  a  right  of  appeal  from  a  decree  denying 

probate. 
Williams,  J.,  and McLbnnajt,  P.  J.,  dissented,  with  opinion. 

Appeal  by  the  proponent,  Charles  Young,  from  parts  of  a  decree 
of  the  Surrogate's  Court  of  the  county  of  Herkimer,  entered  in  said 
Surrogate's  Court  on  the  17th  day  of  July,  1905,  denying  probate 
to  a  paper  in  writing  purporting  to  be  the  last  will  and  testament 
of  James  Eckler,  deceased,  in  which  said  proponent  is  named  as 
executor,  with  notice  of  an  intention  to  bring  np  for  review  an 
intermediate  order  entered  in  said  Surrogate's  Court  on  the  6th  day 
of  August,  1900. 

James  A.  Conkling^  M.  6.  Bronner  and  A.  M.  Mills,  for  the 
appellant. 

Charles  Belly  A,  B,  Steele  and  Arthur  Beebe^  for  the  respondents. 

Kruse,  J. : 

James  Eckler,  over  whose  will  this  controversy  arises,  died  on 
the  17th  day  of  April,  1900.  He  left  no  descendants,  and  no 
brothers  or  sisters,  save  one,  a  sister,  Eva  M.  Eckler,  who  has  been 
incompetent  since  childhood.  He  also  left  several  nephews  and 
nieces,  children  of  deceased  sisters.  He  was  eighty-seven  years  of 
age  at  the  time  of  his  death. 

The  alleged  will  was  made  on  June  12,  1895,  about  five  years 
before  his  death.  By  its  terms  all  his  property  was  given  in  trust 
to  George  H.  Cristman,  the  husband  of  a  cousin  of  the  deceased,  for 
the  support,  care,  clothing  and  funeral  expenses  of  the  incompetent 
sister,  and  upon  her  death  the  residue  was  given  absolutely  to  Crist- 
man,  naming  Charles  Young  as  the  executor  of  the  instrument. 
The  property  consisted  of  an  undivided  seven-eighths  of  a  farm, 
worth  about  $2,000,  and  personal  property  worth  about  $25,000. 

The  will  was  drawn  by  Cristman,  and  were  it  not  for  this  fact  I 
think  there  would  not  be  even  a  suspicion  that  the  will  was  not 
precisely  as  the  deceased  wanted  it,  and  its  validity  could  not  be 
reasonably  questioned.  At  the  time  the  will  was  drawn  and  exe- 
cuted the  deceased  lived  with  his  two   sisters   in  the  village  of 
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Moliawk,  Herkimer  conntj.  He  had  no  brothers  and  his  other 
sisters  had  died.  One  of  tlie  sisters  was  Eva,  the  incompetent,  and 
the  other  was  Angeline  Eckler,  a  widow,  whose  husband's  name 
seems  also  to  have  been  Eckler.  The  sister  Angeline  was  ill  with 
a  mortal  disease  —  cancer  of  the  stomach  —  from  which  she  died 
within  a  month  after  the  will  was  made.  She  evidently  realized 
that  she  had  not  long  to  live,  and  was  very  anxious  that  her  sister 
Eva,  the  incompetent,  should  be  cared  for,  and  it  had  evidently 
been  a  matter  of  conversation  between  her  and  her  brother. 

Cristman  and  his  wife  seem  to  have  been  on  good  terms  with  this 
family.  They  lived  about  ten  miles  away  on  a  farm.  On  June  11, 
1895,  they  attended  the  funeral  of  Daniel  Crim  at  Jordanville,about 
eight  miles  from  Mohawk,  and  having  learned  of  the  serious  illness 
of  Angeline  they  drove  over  to  see  her  after  the  funeral.  They 
Stayed  over  night,  and  the  next  day,  June  twelfth,  the  will  was 
made. 

Angeline  had  theretofore  made  her  will,  and  I  think  the  inference 
is  permissible  from  the  testimony  that  she  had  willed  at  least  some 
of  her  property  to  her  brother  James,  and  she  was  very  insistent  that 
he  should  make  a  will  providing  for  their  incompetent  sister.  She 
told  him  that  if  he  did  not  do  so  she  would  change  or  destroy  her 
will,  to  which  James  replied  that  he  did  not  want  her  to  do  so ;  that 
he  was  going  to  provide  for  the  sister  and  make  provision  for  her 
support  as  long  as  she  lived.  Angeline  told  him  that  she  wanted 
him  to  make  his  will  that  day ;  that  she  did  not  know  how  long  she 
would  be  there,  and  he  said  he  was  willing  to  provide  for  her  and 
had  thought  of  making  his  will  for  a  long  time ;  that  he  had  intended 
to  and  was  ready  to  do  it.  He  and  Cristman  went  out  and  returned 
with  a  blank  will,  which  was  filled  out  by  Cristman,  subscribed  by 
Ekskler,  and  witnessed  by  Mrs.  Cristman  and  a  Mrs.  Shoemaker, 
who  was  also  a  cousin  of  the  Ecklers.  The  will  was  taken  by 
Cristman  and  put  in  his  safe. 

I  think  the  proof  fairly  shows,  not  only  that  the  will  was  properly 
executed,  but  that  the  disposition  of  the  testator's  property  was 
made  as  he  desired.  The  will  was  read  aloud  to  him  in  his  pres- 
ence, and  before  it  was  drawn,  in  reply  to  inquiries  made  by  the 
draftsman,  he  stated  that  he  wanted  his  property  left  for  the  sup- 
port of  Eva  as  long  as  she  lived,  and  upon  further  inquiry  as  to 
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what  he  desired  done  with  the  rest  of  it,  he  stated  that  he  wanted 
Mr.  Oristman  to  have  it,  aud  I  think  the  evidence  farther  shows 
that  he  was  entirely  competent  to  make  a  will. 

Immediately  after  the  death  of  Angeline,  which  occurred  July  2, 
1895,  he  went  to  Gristman's  and  lived  there  nntil  October,  1899, 
when  he  went  over  to  his  farm  and  lived  with  Charles  Ostrander 
until  his  death,  which  occurred  the  following  April. 

It  is  true  that  after  the  making  of  this  will  there  is  evidence  of 
declarations  made  by  the  testator,  to  the  effect  that  he  had  not 
made  a  will,  and  that  he  was  not  going  to  make  a  will ;  but 
there  ia  also  evidence  showing  that  he  knew  he  had  made  a  will, 
and  recognized  that  it  was  in  force.  It  is  not  very  strange  that 
he  should  be  reluctant  to  inform  the  inquirera  of  the  fact  that 
he  had  made  a  will,  or  of  its  contents.  Some  of  them  had  no 
interest  in  the  matter  other  than  mere  curiosity ;  others  seem  to 
have  been  interested  in  his  making  a  will,  hoping  to  get  some  of 
his  property,  but  he  had  repeatedly  declared  that  his  nephews  and 
nieces  should  not  receive  any  of  his  property.  Some  of  them  he 
seems  to  have  distrusted ;  toward  others  he  had  a  violent  dislike, 
owing  to  the  fact  that  he  believed  they  were  intemperate  and  indo- 
lent. To  one  of  them  he  had  loaned  money,  which  had  not  been 
paid  back.  The  mere  fact  that  they  were  blood  relatives  did  not 
obligate  him  to  leave  to  them  his  property.  The  evidence  does  not 
show  that,  either  through  friendship  or  otherwise,  he  would  natn- 
rally  be  prompted  to  leave  his  property  to  them,  but  quite  the 
reverse.  His  friendships  were  with  others.  It  is  true  that  Crist- 
man  was  not  a  blood  relative,  but  his  wife  was,  although  more 
remote  than  his  nephews  and  nieces,  she  being  his  iirst  cousin. 
Had  the  contestants  been  his  children,  or  either  of  his  two  sisters, 
there  would  be  much  more  force  in  the  suggestion  that  the  will  was 
unnatural  and  unjust.  It  is  not  difficult  to  understand,  in  the  light 
of  the  evidence  and  surrounding  circumstances,  that  the  contesting 
nephews  and  nieces  did  not  have  the  hold  upon  his  affections  as  the 
family  with  whom  he  afterward  made  his  home,  and  with  whom  he 
had  been  on  terms  of  intimate  friendship  for  years. 

I  do  not  think  the  severe  criticism  made  upon  the  testimony  of 
Mrs.  Shoemaker  is  deserved.  She  was  a  lady  sixty-six  years  of  age, 
and  was  subjected  to  a  most  searching  cross-examination.    She  was 
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exainined  and  re-examined  time  and  again  until,  as  she  states,  she 
was  tired  and  weary,  and  her  suggestion  that  counsel  were  asking 
the  questions  over  and  over  again  I  think  is  borne  out  by  the  record. 
I  do  not  think  we  are  justified  in  brushing  aside  and  disregarding 
her  testimony. 

Much  is  made  of  the  fact  that  the  sister  Angeline,  at  the  time  the 
will  was  executed,  delivered  up  to  Mrs.  Shoemaker  a  note  held  by 
Angeline  and  made  by  Mrs.  Shoemaker  for  $600.  There  is  no 
evidence  to  show  that  it  was  an  unnatural  thing  for  Angeline  to  do. 
Mrs.  Shoemaker  had  taken  care  of  her,  and  the  evidence  shows  that 
she  (Angeline)  had  said  she  would  give  her  the  note,  and  wanted 
Mr.  Cristman  to  give  it  to  lier  after  her  death,  and  all  Cristman 
had  to  do  with  it  was  to  tell  Angeline  that  to  make  it  lawful  it 
would  be  necessary  for  her  to  deliver  the  note  to  Mrs.  Shoemaker. 
It  is  true,  as  is  suggested  by  Mr.  Justice  Williams,  that  the 
expense  of  tlie  litigation  is  seemingly  large ;  whether  it  is  more  than 
it  should  be  we  do  not  know.  All  we  know  about  the  matter  is 
what  appears  in  the  record,  and  that  has  not  been  made  up  to  pre- 
sent the  question  of  the  allowances  made.  In  any  event,  the  ques- 
tion is  not  before  us,  and  even  if  it  be  subject  to  criticism,  that 
affords  no  good  reason  for  turning  over  the  balance  of  the  estate  to 
the  contestants,  unless  they  are  entitled  to  it. 

I  think  the  circumstances  of  this  case  are  such  as  to  require  a 
jury  trial  under  the  rule  adopted  by  this  court.  {Matter  of  BwHisj 
107  App.  Div.  61.)  We  have  recently  made  similar  decisions  in 
cases  where  I  think  the  circumstances  were  no  more  favorable  to 
that  disposition  than  in  this  case.  {Matter  of  GateSy  121  App.  Div. 
893;  Matter  of  Didama,  125  id.  902.) 

2.  Furthermore,  I  think  the  objection  to  James  Conkling  stating 
what  occurred  in  the  interview  between  himself  and  Cristman  and 
the  deceased,  regarding  this  will,  was  improperly  sustained.  It  was 
excluded  upon  the  ground  that  it  was  incompetent  under  section  835 
of  the  Code  of  Civil  Procedure,  which  forbids  an  attorney  disclosing 
a  communication  made  by  his  client  to  him,  or  his  advice  given 
thereon  in  the  course  of  his  professional  employment.  The  testi- 
mony tends  to  show  that  if  there  was  the  relation  of  attorney  and 
client,  it  existed  between  the  witness  and  Cristman,  and  not  Eckler, 
the  deceased,  and  the  witness.    But  assuming  that  the  relation  of 
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attorney  and  client  did  exist  between  Eckler  arid  the  witness,  it  was 
not  a  confidential  comniunication.  Whatever  was  said  and  done 
took  place  in  the  presence  of  and  with  Cristnian.  The  object  of 
the  statute  is  to  prevent  an  attorney  disclosing  a  comniunication 
made  by  the  client  whicli  is  confidential.  {JDoheny  v.  Lacy^  168 
N.  Y.  213;  People  v.  Bloom^  124  App.  Div.  TGTf)  As  Jndge 
Gray  says  in  the  Dolieny  case  (at  p.  224) :  "  The  rule  of  imninnitj 
as  to  communications  between  persons  sustaining  the  relation  of 
attorney  and  client  was  not  intended,  in  my  opinion,  to  operate 
where  two  or  more  persons  are  present,  or  are  cognizant  of  the 
attorney's  professional  work.     They  are  not  then  confidential." 

It  may  be  said  in  passing  that  there  is  more  reason  for  ordering  a 
new  trial  before  a  jury  in  a  case  like  this  than  where  a  will  has  been 
admitted  to  probate.  In  the  latter  case  any  pereon  interested,  as 
devisee,  legatee  or  otherwise,  in  the  will  which  has  been  admitted 
to  probate,  or  any  heir  at  law  or  next  of  kin  of  the  testator,  may 
bring  an  action  to  determine  the  validity  or  invalidity  thereof,  and 
have  a  jury  trial  thereon,  while  no  such  remedy  exists  when  the  wiU 
has  been  rejected.     (Code  Civ.  Proc.  §  2653a.) 

The  respondents  contend  that  the  executor  has  no  right  to  appeal. 
That  question,  however,  seems  to  have  been  decided  adversely  to 
them  in  Matter  of  StapUton  (71  App.  Div.  1),  which  decision  was 
followed  by  this  court  in  Matter  of  Rayner  (93  id.  114). 

The  decree  of  the  Surrogate's  Court  should  be  reversed,  with 
costs  to  tlie  appellant  to  abide  the  event,  and  a  trial  by  jury  of  the 
issues  of  fact  directed,  as  is  provided  by  section  2588  of  the  Code 
of  Civil  Procedure. 

All  concurred,  except  McLennan,  P.  J.,  and  Williams,  J-,  the 
former  dissenting  also  on  the  ground  that  under  the  facts  in  this 
case  the  appellant  is  not  a  party  aggrieved  under  the  provisions  of 
tlie  Code  of  Civil  Procedure. 

Williams,  J.  (dissenting) : 

The  decree  should  be  affirmed,  with  costs  to  all  parties  payable 
from  the  estate. 

The  ground  upon  which  the  surrogate  denied  the  will  probate 
was,  in  brief,  that  he  was  not  satisfied  that  the  deceased  knew  or 
understood  that  the  will  gave  Cristman  all  his  property,  subject  only 
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to  the  provision  for  tlie  care,  support  and  maintenance  of  his  sister 
Eva. 

This  conclusion  was  a  very  proper  one,  considering  all  the  facts 
and  circumstances  surrounding  the  making  of  the  will.  I  think  it 
would  be  most  unfortunate  to  reverse  the  decree  and  send  the  mat- 
ter to  be  tried  before  a  jury.  The  litigation  over  the  will  has 
already  cost  the  estate,  aside  from  the  ordinary  expenses  of  admin- 
istration, $7,405.03.  The  attorneys,  as  appears  by  the  decree, 
agreed  to  allowances  which  aggregate  this  large  amount.  They 
were  made  by  the  surrogate.  No  appeal  has  been  taken  from  such 
allowances,  or  the  direction  to  the  administrator  to  pay  them,  and 
we  may  assume  the  money  has  found  its  way  into  the  lawyers' 
pockets  and  is  lost  to  the  estate,  whatever  may  be  the  future  course 
of  the  litigation.  The  deceased  left,  at  his  death,  a  farm  worth 
$2,000,  and  personal  property  worth  $25,000,  as  found  by  tlie  surro- 
gate. The  practical  eifect  of  a  continuance  of  the  litigation  by 
another  trial  before  a  jury  would  be  to  enable  the  lawyers  to  absorb 
substantially  tlie  balance  of  the  estate.  The  parties  have  had  one 
full,  fair,  impartial  trial  of  the  issue  of  fact  involved,  and  the 
decision  made  by  the  surrogate  is  quite  as  likely  to  be  just  and  right 
as  the  verdict  of  any  jury  would  be.  The  appeal  here  is  by  the 
executor  named  in  the  will  and  by  him  alone.  Cristman,  the  only 
person  now  living  who  is  interested  in  the  property  under  the  will, 
does  not  appeal.  It  must  be  assumed,  therefore,  he  has  acquiesced 
in  the  decree  of  the  surrogate. 

In  Matter  of  Richmond  (63  App.  Div.  491),  where  an  adminis- 
trator appealed,  this  court  by  Presiding  Justice  Adams  said :  "  The 
only  persons  having  any  direct  interest  in  the  determination  of 
these  questions  are  the  legatees  and  beneficiaries  named  in  the  will. 
All  these  persons  are  of  full  age ;  they  were  made  parties  to  and 
appeared  upon  tlie  accounting,  and  as  none  of  them  has  joined 
in  the  appeal  it  must  be  assumed  that  they  acquiesce  in  the  decree 
of  the  Surrogate's  Court,  which  in  effect  settles  and  determines  their 
rights  and  interests  as  between  themselves." 

In  Isham  v.  N.  Y,  Asm.  for  Poor  (177  N.  Y.  222)  Judge  G«ay 

said :  "  In  my  oi)inion  the  executors  were  not  authorized  to  take 

this  appeal  and  to  continue  the  controversy ;  when  those  directly 

*  ooncerned  in  the  determination  of   the  question  had  acquiesced 
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therein.  I  do  not  think  tliey  have  any  standing  in  court  to  complain 
further  as  to  a  result  which  did  not  affect  them." 

While  this  appellant,  by  reason  of  being  named  as  executor,  may 
have  the  strict  legal  right  to  appeal,  yet  the  fact  of  the  acquiescence 
of  the  sole  legatee  in  the  decision  of  the  Surrogate's  Court  should 
have  a  bearing  upon  the  decision  by  this  court. 

The  executor  is  interested  only  to  tlie  extent  of  the  fee  he  would 
receive  from  administering  the  estate  if  the  will  should  be  finally 
admitted  to  probate.  He  has  been  appointed  temporary  adminis- 
trator pending  the  contest  over  the  will,  and  his  fee  as  such  will  be 
as  much  as  his  fee  as  executor,  so  that  he  really  has  no  interest  at 
all.  Would  it  not  be  a  scandal  to  reverse  the  decree  and  order  a 
trial  before  a  jury  in  view  of  the  suggestions  already  made  ? 

But  to  go  into  the  merits  a  little :  The  deceased  was  never 
married.  Ho  was  eighty-two  years  old  when  the  will  was  made  in 
1895,  and  was  eighty-seven  years  old  when  he  died  in  1900.  He 
had  seven  sisters  originally,  four  of  whom  had  died  before  the  will 
was  made,  leaving  children.  Two  sisters  were  living,  one  Angeline 
and  the  other  Eva.  Angeline  had  been  married,  but  liad  had  no 
children.  Her  husband  had  died  and  she  had  some  property.  She 
was  afflicted  with  cancer  of  the  stomach,  could  live  but  a  short 
time,  and  did  die  July  2,  1895,  within  a  month  after  the  will  was 
made.  Eva  was  weak-minded,  and  had  been  since  her  birth,  and 
had  no  property  at  all;  was  dependent  on  her  living  sister  and 
brother  for  care,  maintenance  and  support.  Angeline  had  made 
her  will  without  providing  for  the  support  of  her  sister,  it  appar- 
ently being  considered  the  duty  of  the  brother  to  care  for  her 
during  her  life.  On  the  occasion  the  will  in  question  was  made 
Angeline  was  persistently  urging  her  brother  to  make  his  will  so  as 
to  provide  for  the  sister's  care  during  the  remainder  of  her  life,  and 
threatened  to  destroy  her  own  will  unless  tlie  brother  at  once  made 
hi's  will  and  provided  for  Eva.  The  brother  had  been  quite  indis- 
posed to  make  a  will,  and  only  consented  to  make  one  on  this  occa- 
sion by  reason  of  the  insistence  of  his  sister  Angeline,  and  she  was 
urging  it  solely  for  the  purpose  of  providing  for  Eva's  support. 
But  for  this  consideration  it  is  apparent  from  all  the  evidence  no 
will  would  have  been  made,  and  the  property  left  by  him  would 
have  descended  to  and  been  distributed  among  his  relatives  as  pro-' 
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vided  by  law  in  cases  of  intestacy.  I  think  it  very  reasonable  to 
suppose  that  the  only  object  he  had  in  malcing  a  will,  the  only  thing 
that  was  brought  to  his  special  attention  and  understanding,  was  the 
care  of  his  unfortunate  sister,  Cristrnan^  the  sole  residuary  legatee 
under  the  will,  turned  up  just  at  this  time.  His  wife  was  a  cousin  of 
deceased.  They  lived  some  distance  away,  and  had  no  particularly 
intimate  relations  with  him.  Mrs.  Cristman  came  with  him  on  this 
occasion.  They  had  been  to  the  funeral  of  a  relative  in  the  locality, 
and  after  the  funeral  came  to  the  house  where  deceased  and  his  two  sis- 
ters lived  to  see  Angeline,  who  was  very  sick  and  was  not  expected  to 
live  longer  than  a  few  days  or  weeks.  The  Cristmans  knew  of 
Angeline's  desire  to  have  deceased  make  a  will.  There  was  a  good 
deal  of  talk  about  it  that  day.  A  Mrs.  Shoemaker,  cousin  to  Mrs. 
Cristman,  was  sent  for,  she  living  near  by.  She  came  over  to  the 
deceased's  house  and  remained  there  and  helped  about  the  house 
during  tlie  day,  and  became  a  witness  to  the  will.  Angeline  held  a 
note  against  her  of  $600.  There  was  talk  about  her  making  Mrs. 
Shoemaker  a  present  of  this  note  and  Cristman  interested  himself 
in  the  matter  and  procured  Angeline  to  produce  the  note  and 
deliver  it  up  to  Mrs.  Shoemaker.  Then  he  undertook  to,  and  did, 
draw  the  will  in  question,  and  attended  to  the  execution  of  it. 
There  is  more  or  less  doubt  as  to  the  formal  execution  of  the  will, 
the  evidence  being  very  unsatisfactory  upon  this  subject.  But  we 
are  not  particularly  interested  in  this  aspect  of  the  case.  Assum- 
ing that  there  was  a  formal  legal  execution  of  the  will,  and  that  the 
deceased  had  sufficient  mental  capacity  to  make  a  valid  will,  the  ques- 
tion we  are  interested  in  still  remains,  whether  deceased  understood 
and  appreciated  that  the  will  gave  all  his  property  to  Cristman,  sub- 
ject only  to  a  provision  for  the  care,  maintenance  and  support  of 
his  unfortunate  sister  during  the  remainder  of  her  life.  Mrs. 
Cristman  was  a  witness  to  the  execution  of  the  will,  but  her  evi- 
dence in  no  way  aijls  us  in  determining  the  question  suggested  here. 
The  onZy  witness  who  gives  evidence  directly  upon  this  particular 
question  is  Mrs.  Shoemaker.  She  testifies  to  a  few  words  of  con- 
versation between  Cristman  and  deceased,  in  substance,  as  follows : 
That  deceased  wanted  his  property  left  for  Et^cCs  care  and  support 
while  she  lived,  and  then  to  go  to  Cristman.  I  do  not  pretend  to  give 
the  precise  language  witness  used.     She  stated  it  differently  at  dif- 
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ferent  times  during  her  examination  as  a  witness.  Her  evidence 
was  given  in  September,  1900,  more  than  five  years  after  the  will 
was  executed  in  June,  1895.  It  is  not  at  all  likely  tliis  woman  could 
recollect  the  language  used,  so  as  to  be  at  all  certain  what  it  was, 
after  so  many  years  had  elapsed,  and  it  is  no  wonder,  therefore,  that 
she  used  the  different  language  she  did  in  her  evidence.  And  then 
she  testified  in  substance  that  the  will  was  read  over  to  deceased  and 
he  said  it  was  as  he  wanted  it.  She  at  most  heard  the  will  read  over 
once  and  I  have  no  idea  she  could  be  certain,  after  five  years,  that 
what  slie  heard  come  from  the  lips  of  Cristman  as  he  read  or  pretended 
to  read  to  deceased  what  he  had  written  down  in  the  will  was  in  fact 
the  same  language  that  the  will  contained  when  it  was  produced 
before  the  surrogate.  I  carmot  undertake  to  quote  the  language  of 
the  witness,  or  the  questions  asked  by  counsel.  I  have  read  them 
all  over,  and  it  strikes  me  as  entirely  unreliable  for  the  purpose  of 
establishing  the  fact  songht  to  be  proved,  that  deceased  understood 
and  appreciated  that  he  was,  by  the  will,  giving  Cristman  all  his 
property,  subject  only  to  the  provision  for  his  sister  Eva's  care,  sup- 
port and  maintenance.  Cristman,  the  only  person  benefited  by  the 
residuary  clause,  drew  the  will.  Jndging  from  the  language 
employed  by  him,  and  from  the  evidence  in  the  case,  he  was  a 
keen,  intelligent  man.  He  was  dealing  with  an  old,  infirm  man. 
No  one  else  shared  in  their  talk  with  reference  to  the  contents  of 
the  will.  The  deceased  did  not  read  the  will  himself,  and  we  can 
appreciate  how  easy  it  would  have  been  for  Cristman  to  prevent 
deceased  from  knowing  or  appreciating  the  real  effect  of  the  lan- 
guage used.  There  was  a  confidential  relation  existing  between 
the  parties,  and  under  the  circumstances  it  is  incumbent  upon  the 
interested  party  to  show  that  this  confidence  was  not  abused,  and 
that  the  will  was  the  voluntary  expression  of  the  wishes  of  the 
deceased,  and  that  there  was  no  improper  influence  or  deceit  jM-ao- 
ticed  in  procuring  the  will  to  be  made.  The  relation  of  the  parties 
and  the  circumstances  here  create  a  suspicion  of  wrong  on  the  part 
of  Cristman,  which  he  is  under  legal  obligation  to  overcome  and  to 
show  good  faith  and  honest  dealing.  The  surrogate  and  this  court 
must  be  satisfied  that  the  will  was  the  voluntary  act  of  the  deceased, 
uninfluenced  and  without  deceit.  How  can  it  be  said,  in  view  of 
all  the  evidence  of  the  statements  of  the  deceased,  and  all  the  cir- 
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cuiustances  surrounding  the  case,  and  the  wohhling,  uncertain  evi- 
dence of  Mrs.  Shoemaker,  lier  relations  to  Cristinan  growing  out  of 
the  $600  note  transacition,  and  the  interest  Cristman  had  to  procure  a 
will  in  his  own  favor,  that  the  suspicion,  the  presumption  of  wrong 
and  deceit,  has  been  overcome  ?  How  can  it  be  said  any  jury  would 
come  to  a  diflEerent  conclusion  than  that  arrived  at  by  the  surrogate  ? 

It  seems  to  me  under  all  the  circumstances  that  the  decree 
should  be  afiirmed,  the  litigation  stopped,  and  what  property  there 
is  left  be  distributed  in  accordance  with  the  statutes  to  the  heirs  and 
next  of  kin.  We  ouglit  not,  on  the  appeal  merely  of  the  person 
named  as  executor  in  the  will,  when  the  two  sisters  are  dead  and 
Cristman  has  acquiesced  in  the  decree  by  failing  himself  to  appeal 
tlierefrom,  to  order  a  retrial  of  the  case  before  a  jury. 

I  suggest  that  the  decree  be  affirmed,  with  costs  to  all  parties 
payable  from  the  estate.  The  executor  will  then  get  his  fees  as 
administrator,  etc.,  and  will  not  suffer  pecuniarily,  and  he  is  the 
only  person  having  any  legal  interest  in  reversing  the  decree, 
because  he  alone  appeals. 

McLennan,  P.  J.,  concurred. 

Decree  of  Surrogate's  Court  reversed,  and  a  trial  of  the  following 
issues  of  fact  directed  to  be  had,  as  provided  by  section  2588  of  the 
Code  of  Civil  Procedure,  by  and  before  a  jury  of  the  Supreme 
Court  at  a  term  thereof  to  be  convened  at  the  village  of  Herkimer, 
in  and  for  the  county  of  Herkimer,  on  the  first  Monday  in  June, 
1908,  to  wit :  Firsts  did  James  Eckler  possess  testamentary  capacity 
at  the  time  of  the  execution  of  the  alleged  will  bearing  date  June 
12,  1895  ?  Second^  was  said  alleged  will  signed  and  duly  executed 
by  the  decedent?  Thirds  was  the  execution  of  said  alleged  will 
procured  by  fraud  or  undue  influence  practiced  upon  him? 

App.  Div.—  Vol.  CXXVI.         14 
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Charles  M.  Shaw,  Respondent,  v.  The  Delaware,  Lackawahna 
AND  Western  Railroad  Company,  Appellant. 

Fourth  Department,  May  6, 1908. 

Bailroad  —  negligence  —  injury  while  coupling  cars  —  release. 

Assuming  the  correctness  of  a  charge  that  a  plaintiff  who  was  injured  while 
coupling  cars  was  not  entitled  to  recover  if  he  knew  the  coupling  device  was 
out  of  order,  there  can  be  no  recovery  where  the  proof  ^hows  beyond  question 
that  he  knew  that  the  device  was  out  of  order. 

Where  a  release  was  signed  when  plaintiff  had  returned  to  work,  six  weeks  after 
the  accident,  and  it  appears  that  he  had  ample  time  to  read  it  and  later  cashed 
the  draft,  given  in  consideration  of  the  release,  and  retained  the  money  for 
two  years,  a  verdict  that  the  release  was  obtained  by  fraud  and  misrepresenta- 
tion, based  on  plaintiff's  contention  that  he  was  drunk  at  the  time  and  did  not  | 
understand  the  nature  of  the  release,  is  against  the  weight  of  evidence.                      | 

One  discovering  that  a  fraud  has  been  practiced  against  him  must  act  promptly.  | 

Appeal  by  the  defendant,  The  Delaware,  Lackawanna  and  West- 
ern Railroad  Company,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
of  Onondaga  on  the  9th  day  of  May,  1907,  upon  the  verdict  of  a 
jnry  for  $5,750,  and  also  from  an  order  entered  in  said  clerk's  office  J 
on  the  16th  day  of  May,  1907,  denying  the  defendant's  motion  for 
a  new  trial  made  upon  the  minutes. 

A,  D.  Jenneyj  for  the  appellant. 

Theodore  E.  Hancock  and  Charles  P.  Wortman^  for  the 
respondent.  I 

Kruse,  J. : 

The  plaintiff,  a  brakeman  in  the  defendant's  employ,  had  his  right 
arm  crushed  while  attempting  to  uncouple  one  car  from  another. 
He  contends  that  he  was  hurt  through  the  fault  of  the  defendant, 
the  precise  grounds  of  negligence  urged  against  the  defendant  being 
a  defective  automatic  car  coupler. 

It  seems  that  the  coupler,  when  in  good  condition,  was  operated 
by  means  o.f  a  lever  attached  to  the  end  or  side  of  the  car,  thus  mak- 
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ing  it  unnecessary  to  go  between  the  cars.  In  this  instance  the 
chain  which  was  nsed  in  lifting  the  pin  had  become  disconnected, 
so  that  the  pin  could  not  be  raised  by  means  of  the  lever,  making  it 
necessary,  as  the  plaintiff  claims,  for  him  to  go  between  the  cars  and 
raise  the  pin  with  his  fingers.  In  doing  that  his  arm  below  the 
elbow  was  in  some  way  caught  between  the  dead  blocks. 

The  car  in  question  did  not  belong  to  the  defendant.  Very  little 
of  its  history  is  known  so  far  as  the  record  discloses.  How  long  it 
had  been  defective  is  a  matter  entirely  of  conjecture,  and  it  is  equally 
uncertain  what  was  the  condition  of  the  car  when  it  passed  the 
inspection  points  (which  are  at  Syracuse  and  Binghamton).  Indeed, 
it  does  not  appear  when  it  passed  through  either  of  those  points, 
nor  when  it  came  onto  the  defendant's  railroad.  We  have  the  bare 
fact  that  the  car  was  left  at  Cortland  (where  this  accident  occurred) 
the  day  before  the  accident,  and*  so  far  as  we  know,  the  defect  was 
first  discovered  by  the  plaintiff  just  before  he  was  hurt. 

That  the  appliance  would  not  work  was  known  to  the  plaintiff 
before  he  went  between  the  cars  to  uncouple  them,  since  he  had 
tried  to  uncouple  the  cars  by  using  the  lever,  which  failed  to  work. 
It  is  DOW  urged  on  behalf  of  the  defendant  that  tlie  plaintiff  was 
not  himself  free  from  negligence,  and  that,  in  any  event,  he  assumed 
the  risk  of  going  between  the  cars  as  he  did. 

Tlie  trial  court  charged  the  jury,  in  substance,  that,  while  under 
the  statute,*  it  was  the  duty  of  the  defendant  in  the  first  instance  to 
supply  a  safety  coupling  device,  or  an  automatic  coupling  device, 
that  after  having  done  that,  its  obligation  to  keep  it  in  repair  was 
the  same  as  any  other  part  of  its  equipment,  and  further  charged 
them  that  if  the  plaintiff  knew  that  the  coupling  device  was  out  of 
order  when  he  went  in  between  the  cars  and  gave  the  signal  to  the 
engineer,  he  could  not  recover,  leaving  it  a  question  of  fact  for  the 
jury  whether  the  plaintiff  knew  that  fact. 

If  that  charge  was  correct,  and  for  the  purposes  of  this  appeal  we 
mnst  so  regard  it,  it  is  difficult  to  see  how  there  can  be  any  liability 
against  the  defendant.  I  think  the  proof  showed  beyond  question 
that  the  plaintiff  knew  that  the  coupling  device  was  out  of  order. 

*  Bee  RaUroad  Law  (Laws  of  1890.  chap.  565),  §  49,  subd.  4.  See,  also.  Laws  of 
1893,  chap.  544,  as  amd.  by  Laws  of  1896,  chap.  485.—  [Rbp. 
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Ill  fact,  there  was  no  occasion  for  his  going  between  the  cars  at 
all,  except,  as  he  claims,  the  automatic  coupling  device  would  not 
work. 

There  is,  however,  another  question  in  the  case  which  we  think 
requires  the  reversal  of  this  judgment  and  the  granting  of  a  new 
trial.  The  plaintiff  was  injured  on  the  26th  day  of  August,  1904, 
and  was  taken  to  a  hospital  on  the  same  day  —  Friday.  On  the 
following  Monday,  as  the  plaintiff  claims,  the  defendant's  claim 
agent  had  an  interview  there  with  him  regarding  his  injuries,  and 
about  six  weeks  after  that  the  matter  was  compromised,  according 
to  the  defendant,  and  a  release  given  by  the  plaintiff.  Had  the 
transaction  been  closed  at  the  hospital  there  might  be  much  more 
reason  for  the  contention  which  the  plaintiff  now  makes  that  an 
undue  advantage  was  taken  of  him,  on  account  of  the  pain  and 
suffering  and  the  mental  disturbaYice  which  he  was  then  under- 
going. But  such  was  not  the  case.  It  was  not  until  after  the 
plaintiff  had  gone  back  to  work  for  the  defendant  that  the  release 
was  given  by  him. 

The  plaintiff  was  in  the  hospital  about  two  weeks,  and  under  the 
care  of  a  physician  about  five  weeks.  He  worked  in  the  yards  at 
Cortland  for  abont  two  weeks,  and  then  the  defendant  sent  him  to 
Syracuse,  where  he  worked  at  '*  throwing  switches  "  for  about  two 
and  one-half  weeks.  The  defendant's  claim  agent  testified  that  he 
saw  the  plaintiff  for  the  first  time  on  September  thirteenth  at  the 
hospital ;  that  he  said  to  him  that  when  he  was  in  condition,  and 
desired  to  talk  with  him,  ho  would  be  very  glad  to  take  up  the 
subject  of  making  some  compensation  for  the  injury ;  that  the 
matter  was  next  discussed  at  Cortland,  October  twenty  first ;  that 
the  plaintiff  then  said  he  thought  he  ought  to  have  $500,  and  that 
he  replied  that  he  would  take  up  the  matter  later  with  the  com- 
pany ;  that  the  next  conversation  was  November  fourtli  at  Syra- 
cuse, when  a  settlement  of  $250  was  agreed  upon,  and  the  next  day 
the  matter  was  closed  up. 

The  plaintiff  received  a  draft  for  $250,  payable  to  his  order, 
made  by  the  defendant's  claim  agent,  directed  to  its  treasurer,  and 
at  the  same  time  signed  a  receipt  for  that  sum,  acknowledging  full 
and  final  payment  of  all  claims  and  demands  on  account  of  personal 
injuries  received  by  him  on  August  26,  1904,  specifically  stating 
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the  nature  of  the  injuries,  and  at  the  same  time  executed  a  general 
release  to  the  defendant.  The  plaintiff  admits  that  he  executed  the 
receipt  and  general  release,  and  that  he  received  the  draft ;  and  he 
also  admits  that  he  had  the  draft  cashed  at  one  of  the  banks  in 
Syracuse. 

He  denies,  however,  that  he  understood  the  contents  or  nature  of 
the  receipt  and  release.  He  claims  that  the  talk  between  himself 
and  the  claim  agent  on  the  day  before  he  received  the  draft  and 
executed  the  papers  was  to  the  effect  that  the  defendant  was  wilUng 
to  give  him  $250  to  help  him  along,  the  defendant's  claim  agent 
saying  that  he  had  no  claim  against  the  company,  and ^ that  there 
was  nothing  said  about  the  release. 

This  occurred  about  half-past  four  o'clock  in  the  afternoon.  The 
plaintiff  went  to  work  at  five  o'clock,  and  worked  until  seven 
o'clock  in  the  morning,  as  was  his  custom.  He  went  to  work  again 
at  five  o'clock,  and  in  the  evening  he  was  sent  for,  as  he  says,  and 
went  to  the  oflice,  was  told  there  that  there  was  a  check,  and  he 
would  have  to  sign  the  receipt.  Plaintiff  says  that  he  signed  the 
papers,  but  did  not  read  them,  supposing  that  he  was  signing  a 
receipt  for  the  check.  He  admits  that  he  had  plenty  of  time  to 
read  them  through,  but  that  he  was  intoxicated  at  the  time. 

The  claim  agent  mailed  the  papers  from  Binghamton  to  Syra- 
cuse to  the  defendant's  superintendent,  and  was  not  present  when 
the  draft  was  delivered  and  the  papers  executed  by  the  plaintiff, 
but  the  two  subscribing  witnesses  to  the  release  testify  to  what 
occurred.  One  of  them  was  chief  clerk  of  the  superintendent,  and 
the  other  was  timekeeper.  The  chief  clerk  testified  that  the  plain- 
tiff came  to  the  oflSce  and  asked  whether  anything  had  come  for 
him ;  that  he  replied  that  there  had,  and  went  to  the  safe  and  took 
out  the  papers ;  that  he  handed  the  plaintiff  a  release  and  voucher ; 
that  the  plaintiff  read  them  over  and  signed  them.  The  other  sub- 
scribing witness  corroborated  this  testimony.  Both  testified  that 
the  plaintiff  was  not  intoxicated  at  that  time.  This  was  on  Satur- 
day. On  the  following  Monday  morning  the  plaintiff  received  the 
money  upon  the  check,  indorsing  the  same,  but  claims  that  he  did 
not  even  then  read  the  check. 

He  retained  the  money  for  about  two  years.  Shortly  before  the 
commencement  of  this  action  his  mother  tendered  to  the  defend- 
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ant's  superintendent  at  Syracuse  her  check  upon  the  Onondaga 
County  Savings  Bank  for  the  sum  of  $250,  which  was  refused. 
This  was  the  last  of  September,  1906,  and  the  action  was  commenced 
on  the  eighth  of  October  following. 

On  behalf  of  the  plaintiff  it  is  contended  that  the  evidence  shows 
that  the  release  was  obtained  by  fraud  and  misrepresentation  ;  and 
that  the  $250  was  not  given  in  settlement  of  the  plaintiff's  claim. 
That  ^question  was  submitted  to  the  jury,  and  they  found  with  the 
plaintiff  upon  that  question.  While  we  think  that  the  learned  trial 
judge  was  required  to  submit  that  question  to  the  jury,  we  are  of  the 
opinion  thgt  the  finding  was  contrary  to  the  weight  of  the  evidence. 
It  is  quite  unbelievable  that  a  man  capable  of  switching  cars,  and 
able  afterward  to  detail  the  occurrences  of  a  transaction,  should  be 
so  far  under  the  influence  of  liquor  at  the  time  as  not  to  be  able  to 
read  fi^id  understand  the  papers  which  he  signs,  and  the  nature  of 
the  transaction.  Beyond  that,  he  retained  and  indorsed  the  check, 
and  obtahied  the  moneys,  when  he  himself  admits  that  he  was  sober, 
and  no  offer  was  made  to  return  the  money  until  about  two  years 
afterward,  and  then  by  his  mother.  It  may  be  true,  as  plaintiff's 
counsel  contends,  that  if  the  $250  was  paid  to  him  as  a  mere  gra- 
tuity, and  not  to  settle  and  compromise  his  claim,  he  was  under  no 
legal  obligation  to  return  it.  (  Wilcox  v.  American  Telephone  c6 
Telegraph  Co.,  176  N.  Y.  115,  118.)  But  we  think  that  the  cir- 
cumstances show  that  the  money  was  paid  to  settle  whatever  claim 
he  had,  and  that  he  so  understood ;  at  all  events,  we  are  clearly  of 
the  opinion  that  such  is  the  weight  of  the  evidence.  Even  if  some 
fraud  had  been  practiced  upon  hirn  in  making  the  contract  of  set- 
tlement, so  that  he  could  disaffirm  the  same,  he  was  required  to  act 
promptly  upon  discovering  the  fraud,  and  pay  back  the  money. 
{McLaughlin  v.  Syracuse  Rapid  Transit  Hailwag  Co.,  115  App. 
Div.  774.) 

The  question  here  is  not  whether  the  plaintiff  sustained  damages 
amounting  to  $250  in  the  loss  of  his  arm,  but  whether  a  settlement 
of  a  claim,  disputed  and  doubtful  at  best,  should  be  upheld  where  the 
great  preponderance  of  the  credible  evidence  fairly  shows  that  the 
compromise  was  fairly  made.  Such  a  settlement,  in  a  negligence 
case,  like  any  other,  should  be  upheld.  We  think  this  case  falls 
within  that  class. 


Digitized  by 


Google 


Clement  v.  Reavlet.  215 

App.  Diy.]  Fourth  Department,  May,  1908. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs 
to  appellant  to  abide  event. 


Maynabd  N.  Clement,  as  State  Commissioner  of  Excise  of  the 
State  of  New  York,  Appellant,  v,  Frank  Reavley,  Defend- 
ant, Impleaded  with  The  Empire  State  Surety  Company, 
Respondent. 

Fourth  Department,  May  6.  1908. 

Intoxicating  liquors — bond  —  powers  of  State  Commissioner  to  release 

surety. 

Where,  in  an  action  to  recover  of  a  surety  on  a  liquor  tax  bond,  it  appears  that  a 
former  Commissioner  of  Excise  offered  to  settle  claims  against  the  defendant 
on  certain  bonds  for  a  stated  sum«  but  that  this  bond  was  not  among  them,  the 
evidence  fails  to  show  any  contract  between  the  parties  which  extinguished 
the  liability  on  the  bond  in  suit,  or  any  consideration  to  support  such  an 
agreement. 

The  State  Commissioner  of  Excise  cannot  change  the  conditions  of  a  liquor  tax 
bond,  or  agree  to  release  one  from  liability  thereon  in  consideration  of  his  pay- 
ing other  bonds  on  which  he  is  liable,  whatever  the  chances  of  success  in 
obtaining  Judgments  thereon,  for  if  the  conditions  of  a  bond  be  broken,  the 
amount  of  recovery  is  fixed;  if  not,  there  is  nothing  due. 

The  determination  of  a  Commissioner  as  to  whether  sufficient  grounds  exist  to 
warrant  an  action  on  a  bond  is  not  absolute  or  binding,  either  on  himself  or 
his  successor. 

Appeal  by  tlie  plaintiff,  Maynard  N.  Clement,  as  State  Commis- 
sioner of  Excise,  etc.,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  defendant  The  Empire  State  Surety  Company,  entered 
in  the  office  of  the  clerk  of  the  county  of  Niagara  on  the  20th  day 
of  September,  1907,  upon  the  verdict  of  a  jury,  rendered  by  direc- 
tion of  tlie  court,  dismissing  the  complaint  upon  the  merits  as'  to 
the  said  defendant. 

Hoyal  7?.  Scott  and  liussel  Headley^  for  the  appellant 

Hugo  Hirsh^  for  the  respondent. 
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Krusb,  J. : 

This  action  is  upon  a  liquor  tax  bond ;  the  surety  alone  defendfl. 
At  the  close  of  the  evidence  both  parties  moved  for  the  direction  of 
a  verdict,  and  a  verdict  was  directed  for  the  defendant. 

The  evidence  is  undisputed  that  the  certificate  holder  for  whom 
the  bond  was  given  violated  the  Liquor  Tax  Law.  ,  Tlie  defendant 
surety  coinpajiy  contended,  however,  and  so  alleges  in  its  answer, 
that  the  plaintiflPs  predecessor  in  office  agreed  with  the  defendant 
surety  company  that  in  consideration  of  said  defendant  refraining 
from  interposing  defenses  in  certain  actions  then  pending  against 
said  defendant  upon  bonds  similar  in  character  to  the  bond  in  suit, 
in  which  the  principal  defendant  the  liquor  tax  certificate  bolder 
did  not  appear  and  interpose  a  defense,  or  was' not  served  with  a 
summons,  and  the  payment  by  said  defendant  surety  company  of 
the  judgment  entered  in  such  suits,  no  other  or  further  actions 
would  be  commenced  or  prosecuted  against  the  defendant  surety 
company  upon  bonds  of  violations  of  the  Liquor  Tax  Law  occnrriiig 
prior  to  that  time,  and  agreed  to  and  did  release  the  defendant 
surety  company  of  and  from  all  claim,  liability  and  demands  under 
said  bonds  for  such  alleged  violations.  The  answer  further  alleges 
that  the  defendant  performed  said  agreement  upon  its  part,  and 
that  the  alleged  violations  mentioned  in  the  complaint  occurred 
prior  to  the  time  of  making  said  agreement,  and  that  the  defendant 
had  been  released  and  discharged  from  all  liability  thereon. 

The  bond  in  suit  took  effect  May  1,  1902,  and  covered  the  year 
ending  April  30,  1903.  The  violation  occurred  on  May  26,  1902. 
Conversations  were  had  between  the  State  Excise  Commissioner 
and  representatives  of  the  surety  company,  and  letters  passed 
between  them  in  the  latter  part  of  the  year  1905  and  the  early  part 
of  the  year  1906,  which,  it  is  contended  upon  the  part  of  the  surety 
company,  establish  such  an  agreement.  Mr.  Cullinan,  the  Conamis- 
sioner  with  whom  the  negotiations  were  had,  went  out  of  office  in 
May,  1906,  and  was  succeeded  by  the  present  Commissioner.  Mr. 
Cullinan  was  called  as  a  witness  for  the  defendant.  The  learned 
trial  court,  in  disposing  of  the  case,  stated  that  entire  credence  was 
given  to  his  testimony  and  directed  a  verdict  for  the  defendant 
"We  take  the  same  view  of  the  testimony,  but  reach  a  different  conclu- 
sion.    Assuming  that  the  Commissioner  had  authority  to  make  the 
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agreeiuent  with  the  surety  company  and  release  it  from  its  liability 
upon  the  bond  in  suit,  we  think  the  evidence  falls  short  of  establishing 
that  agreement. 

It  is  undoubtedly  true  that  the  surety  company  desired  to  know 
its  entire  liability  upon  all  its  liquor  tax  bonds.  It  was  going  out 
of  business,  and  was  negotiating  to  adjust  its  entire  liability.  It  is 
equally  clear  that  the  Commissioner  was  willing  to  ascertain  and 
have  paid  the  full  amount  for  which  the  surety  company  was  liable, 
and  to  that  end  he  caused  an  investigation  to  be  made  by  his  attor- 
neys and  subordinates,  to  ascertain  the  extent  of  the  violations  of 
the  conditions  of  the  bonds  made  by  the  surety  company.  On 
January  2, 1906,  Commissioner  Cullinan  wrote  a  letter  to  Mr.  Hireh 
attorney  for  the  surety  company,  inclosing  a  statement  of  the  lia- 
bility of  the  surety  company  on  its  liquor  tax  bonds,  stating  sepa- 
rately those  upon  which  judgment  had  been  entered,  those  in  suit 
and  those  not  in  suit.  The  total  amount  of  the  judgments  and 
claims  was  $93,474.16,  but  the  bond  in  suit  was  not  included  in  the 
statement.  The  receipt  of  the  letter  and  statement  was  acknowl- 
edged by  Mr.  Hirsh  in  his  letter  of  January  third  to  Mr.  CulUnan. 

It  seems  that  thereafter  the  proposition  was  submitted  on  behalf 
of  the  surety  company  to  paj'^  $51,105.99  in  settlement  of  all  claims 
of  the  People  of  the  State  against  the  surety  company,  arising  out 
of  the  liability  incurred  on  liquor  tax  bonds.  In  his  letter  of  Jan- 
uary 19,  1906,  to  Mr.  Hirsh,  Mr.  Cullinan,  referring  to  that  propo- 
sition. Bays  that  it  does  not  meet  his  approval ;  that  the  claim  made 
by  the  department  against  the  company  must  be  measured  by  its 
contractual  liability,  which  it  assumed  when  it  became  surety 
upon  the  liquor  tax  bonds,  and  asked  the  company  to  govern  itself 
accordingly,  and  address  itself  to  the  extinguishing  of  the  claims 
that  the  department  has  against  it. 

In  this  connection  it  may  be  well  to  refer  to  the  testimony  of 
Mr.  Cullinan.  He  testifies  that  in  May,  1905,  Mr.  Ilirsh  called 
upon  him,  stating  that  the  surety  company  desired  to  go  out  of  the 
business  of  bonding  liquor  dealers,  and  wanted  to  know  what  the 
liability  of  the  company  was ;  and  that  he  (Mr.  Cullinan)  stated  in 
reply  that  he  would  cause  an  examination  to  be  made  of  the  records 
of  the  department  of  its  liability ;  that  he  caused  the  investigation 
to  be  made,  and  the  statement  was  based  upon  this  investigation, 
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and  that  thoee  are  the  only  claims  he  made  as  a  resalt  of  that  inTe&- 
tigation.  Upon  being  asked  whether,  if  those  claims  were  paid, 
the  department  would  have  any  further  claim  against  the  com- 
pany, Mr.  Cullinan  answered :  ^'  There  was  that  statement  made  bj 
me  with  this  qualification,  that  the  claim  made  by  the  Department 
was  upon  specific  cases;  that  there  were  a  large  number  of  bonds 
in  the  office  upon  which  the  Empire  State  Company  was  surety, 
which  I  thought  were  not  enforcible,  or '  the  attorneys  exam- 
ining the  papers,  that  they  would  have  to  run  the  cliance.  The 
Court:  Q.  Ton  mean  the  company  ?  A.  The  company  wonld have 
to  run  the  chances  as  to  an  attempt  to  enforce  the  liability  on  these 
bonds  after  my  term  of  ofiice  expired,  but  in  my  judgment  that  the 
claim  that  was  presented  to  Senator  Lexow  comprised  all  of  the 
liability  of  the  Empire  State  Surety  Company.  Mr.  Hirsh,  resum- 
ing :  Q.  Are  you  quite  sure  of  that  conversation  I  A.  I  am.  I 
remember  particularly,  because  Mr.  Hirsh  or  Senator  Lexow  had 
asked  ine  in  behalf  of  the  Department  to  execute  a  general  release 
to  the  Empire  State  Surety  Company.  Mr.  Hirsh  asked  me  if  I 
would  take  a  lump  sum  in  final  settlement  of  all  the  claims,  and  I 
declined  to  do  it.  I  stated  that  I  could  not  take  a  lump  sum  because 
I  considered  that  the  company's  liability  was  of  a  contractual  charac- 
ter, and  that  the  statute  did  not  permit  any  compromise.  Mr.  Hirsh 
asked  me  if  I  would  refer  the  matter  to  the  Attorney-General  to 
determine  whether  or  not  I  could  accept  a  lump  sum  in  final  settle- 
ment of  all  of  the  claims,  and  I  declined  to  do  it."  He  farther 
testified  that  he  made  the  remark  to  either  Hirsh  or  Lexow  that  he 
regarded  a  bond  like  a  piece  of  commercial  paper  in  a  bank ;  that 
whatever  it  called  for,  it  had  to  be  paid  before  the  claim  could 
be  extinguished ;  that  the  settlement  covered  only  specific  cases,  and 
as  to  the  other  cases,  where  the  company  was  a  surety,  they  must 
take  their  chances ;  that  he  only  attempted  to  settle  and  collect  the 
claims  referred  to  in  the  schedule ;  that  he  did  not  ask  or  ^^ant 
them  to  pay  anything  more  than  was  due  and  owing  by  the  com- 
pany ;  that  he  made  his  claim  on  all  the  bonds  that  he  thought  tlie 
company  was  liable  on,  but  told  the  representatives  of  the  company 
that  his  successor  might  take  a  diflereut  view  as  to  the  other  bonds ; 
that  he  presented  the  claim  of  their  liability  as  he  understood  it 
and  was  advised.    Mr.  Cullinan  further  testified  that  there  was 
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something  saiil)  of  a  general  character,  tliat  the  company  would  not 
defend  a  suit  if  the  principal  did  not  defend;  but  it  seems  that 
that  was  always  the  course  pursued  by  the  surety  company  in 
suits  upon  bonds  of  this  character  given  by  it. 

That  there  was  no  such  absolute  agreement  as  is  contended  for 
on  behalf  of  the  surety  company  is  further  apparent  from  the  fact 
that  more  than  six  months  after  it  is  claimed  such  an  agreement 
was  made  the  attorneys  for  the  surety  company,  in  their  letter  of 
September  15,  1906,  to  the  State  Excise  Department,  make  no 
such  claim.  In  referring  in  that  letter  to  one  of  the  bonds  which 
had  been  sued,  they  say  that  inasmuch  as  the  principal  defendants 
have  defaulted  they  do  not  see  that  there  is  anything  to  try,  and  ask 
whether  or  not  the  face  of  the  judgments,  without  further  costs, 
will  be  received  in  full  settlement  of  the  actions,  adding :  '^  This  is 
the  arrangement  that  we  have  had  with  your  Department  in  all 
cases  in  New  York  city,  and  assume  that  the  arrangement  can  be 
continued,"  to  which  the  Deputy  Commissioner  replied  that  the 
face  of  the  judgments,  with  interest  from  the  date  of  entry,  would 
be  expected.  We  may  reasonably  assume  that  the  surety  company 
was  indemnified  by  the  principal,  and  upon  judgment  being  obtained 
against  the  principal,  had  recourse  to  such  indemnity. 

We  think  the  surety  company  failed  in  its  defense ;  that  the  evi- 
dence does  not  establish  either  that  there  was  a  contract  made 
between  the  Commissioner  and  the  surety  company  which  extin- 
guished its  liability  upon  the  bond  in  suit,  or  even  if  there  was  such 
an  agreement  that  there  was  any  consideration  to  support  it.  The 
evidence  is  not  very  clear  that  the  surety  company  even  paid  the 
amonnt  claimed ;  but,  assuming  that  it  paid  the  full  amount,  it  paid 
no  more  than  it  was  legally  liable  to  pay,  and  parted  with  nothing 
to  extinguish  its  liability  upon  the  bond  in  suit.  While  the  surety 
company  desired  to  ascertain  its  full  liability  and  the  Commissioner 
endeavored  to  ascertain  it, -and  very  likely  botli  parties  believed  that 
all  of  the  bonds  upon  which  there  was  any  liability  were  included  in 
the  amount,  the  fact  remains  that  the  bond  in  suit  was  not  included, 
and  that  its  conditions  had  been  broken,  making  the  defendant 
liable  for  the  full  amount  thereof,  which  it  has  never  paid. 

2.  Furthermore,  we  are  of  the  opinion  that  the  State  Commis- 
sioner of  Excise  was  without  authority  to  make  such  an  agreement. 
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No  such  authority  is  expressly  conferred  upon  him  by  the  Liquor 
Tax  Law,  nor  by  any  other  statute  to  which  our  attention  has  been 
called  or  of  which  we  are  aware.  If  it  exists  at  all  it  must  be  by 
implication. 

The  bond  is  to  the  People  of  the  State  of  New  York.  The  State 
Commissioner  of  Excise  is  authorized  to  maintain  an  action  in  his 
name  as  Commissioner  to  enforce  the  payment  of  the  penalty  for 
a  breach  of  its  conditions,  an(i  required  to  pay  over  the  nionejs 
collected  to  the  State  Treasurer.  (Liquor  Tax  Law,  §  18.*)  To 
that  end  he  may  employ  counsel  and  attorneys  to  bring  tlie 
action.  (Liquor  Tax  Law,  §  lO.f)  Having  the  power  to  main- 
tain the  action,  the  duty  necessarily  devolves  upon  him  of  deter- 
mining whether  sufficient  grounds  exist  for  such  an  action.  That 
carries  with  it  the  authority  of  determining  whether,  after  an 
action  has  been  commenced,  it  shall  be  prosecuted  or  discontinued. 
But  it  gives  him  no  right  to  change  the  conditions  of  the  bond, 
since  that  is  fixed  by  the  express  provisions  of  the  statute.  The 
primary  object  of  the  bond  is  to  secure  an  observance  of  the  law, 
and  the  penalty  named  is  what  the  State  exacts  for  a  failure  to 
comply  with  the  conditions  under  which  the  right  to  traffic  in  liquor 
has  been  given.  Tlie  amount  thereof  is  fixed  by  statute,  which 
neither  the  courts  nor  the  State  Commissioner  of  Excise  may  lessen. 
{Lyman  v.  Perlmutter,  166  N.  Y.  410, 413.) 

While  tlie  State  Commissioner  of  Excise  may  determine  at  a 
given  time  whether  sufficient  grounds  exist  to  warrant  prosecuting 
an  action  upon  the  bond,  that  determination  is  not  absolute,  so  as  to 
bind  either  himself  or  his  successor  in  office  not  to  commence  an 
action  upon  such  a  bond  in  the  future.  His  duty  in  that  respect  is 
somewhat  like  that  of  the  Attorney-Greneral  in  passing  upon  an 
application  to  bring  an  action  to  oust  an  alleged  intruder  from  a 
public  office,  and  it  has  been  held  that  the  determination  of  the 
Attorney-General,  refusing  to  bring  such  an  action,  is  not  binding 
upon  his  successor  in  office.     {People  v.  McGleUan^  118  App.  Div. 

♦See  Laws  of  1896,  chap.  112,  §  18,  as  amd.  by  Laws  of  1897.  chap.  812,  and 
Laws  of  1903,  chap.  486.  See,  also.  Id.  §  13.  as  amd.  by  Laws  of  1897,  chap.  812; 
Laws  of  1900.  chap.  867,  and  Laws  of  1903,  chaps.  115,  486.—  [Rbp. 

t  Amd.  by  Laws  of  1897.  chap.  312;  Laws  of  1903,  chap.  486,  and  Laws  of  1904, 
chap.  348.— [Rep. 
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177 ;  affd.,  188  N.  Y.  618.)  The  State  Commissioner  of  Excise 
must  necessarily  act  npon  the  information  which  he  then  has.  He 
may  reach  the  conclusion  therefrom  that  the  evidence  is  insufficient 
to  warrant  bringuig  the  action,  when  in  fact  the  law  has  been  vio- 
lated, and  if  he  afterward  discovers  that  fact,  and  is  satisfied  that 
such  violation  can  be  established,  it  then  becomes  his  duty  to  prose* 
cute  the  action  for  a  breach  of  the  conditions  of  the  bond,  and 
recover  the  penalty  therefor. 

The  statute  does  not  contemplate  a  reduction  in  the  amount  of 
tlie  penalty,  based  upon  doubtful  liability  or  chances  of  success  in 
maintaining  the  action.  If  the  conditions  of  the  bond  have  been 
broken,  the  amount  of  the  recovery  is  fixed  and  absolute ;  if  not, 
there  is  nothing  due. 

In  no  view  of  the  case  did  the  defendant  make  out  a  defense, 
and  the  verdict  should  have  been  directed  for  the  plaintiff. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event. 

All  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event. 


AcHiLO  Palmijiano,  as  Administrator,  etc.,  of  Vinoenzo  Palmt- 
jiANO,  Deceased,  Respondent,  v.  HYDis-MoFARLijf  Company, 
Appellant. 

Fourth  Department,  May  6,  1908. 

Master  and  servant  —  negligence  —  injury  by  gas  explosion  —  safe  place 

to  work. 

A  master  owes  to  a  servant  the  duty  to  use  reasonable  care  to  make  the  place  in 
which  he  is  required  to  work  reasonably  safe,  and  such  duty  cannot  be  dele- 
gated to  any  servant  of  any  grade  so  as  to  exonerate  the  master  from  responsi- 
bility to  a  servant  injured  by  its  non-performance,  and  if  the  place  be  unsafe 
because  of  a  hidden  danger  known  to  the  master  but  not  to  the  servant,  he  is 
liable  for  resulting  injuries. 

Where  the  defendant  in  excavating  runs  a  steam  shovel  over  a  gas  main,  knowing 
its  location,  and  thereby  punctures  it  and  causes  an  explosion,  killing  a  servant 
who  did  not  know  of  the  main,  a  finding  by  the  jury  that  the  defendant  was 
negligent  in  failing  to  provide  a  safe  place  in  which  to  work  is  justified. 
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A  superintendent  knowing  the  proximity  of  the  main,  does  not  discbarge  hh 
master's  duty  by  telling  the  engineer  and  cranesman  to  be  careful  and  bridge 
the  main  if  necessary. 

In  the  superintendent's  absence  the  engineer  and  cranesman  were  the  mastefs 
alter  ego, 

Krubb  and  Hobson,  J  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  the  Hyde-McFarlin  Company,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  Erie  on  the  26th  day  of 
October,  1907,  upon  the  verdict  of  a  jury  for  $1,500,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  18th  day  of 
November,  1907,  denying  the  defendant's  motion  for  a  new  trial 
made  npon  the  minutes. 

The  action  was  commenced  on  the  19th  day  of  November,  1906, 
to  recover  damages  because  of  the  d«ath  of  plaintiff's  intestate 
alleged  to  have  been  caused  solely  through  the  negligence  of  the 
defendant. 

Clinton  B.  Gihbs^  for  the  appellant. 

Walter  IF.  Chamberlain^  Eugene  M,  Bartlett  and  Arthur  TT. 
Decker^  for  the  respondent. 

McLennan,  1*.  J. : 

The  defendant  is  a  corporation  and  at  the  time  in  question  was 
engaged  in  excavating  a  cut  for  the  roadbed  of  the  Pennsylvania 
railroad  in  the  city  of  Buffalo,  N.  Y.,  and  across  Seneca  street,  by 
means  of  an  eighty-ton  steam  shovel  which  traveled  on  movable 
tracks  and  was  operated  by  an  engine.  The  cut  was  about  forty 
feet  wide  at  the  top,  thirty-four  feet  wide  at  the  bottom  and  ten  or 
eleven  feet  deep.  The  cut  was  to  be  extended  over  and  across  a 
gas  main  laid  in  said  street.  When  the  work  had  progressed  to  the 
place  where  the  main  was  located  the  pointed  teeth  of  a  rack  whidi 
was  under  the  shovel  and  attached  to  it  for  the  purpose  of  loosening 
the  dirt,  came  in  contact  with  the  gas  main,  punctured  it,  a  large 
volume  of  gas  escaped  into  the  fire-box  of  the  engine,  which 
resulted  in  an  explosion  and  caused  the  death  of  plaintiff's  intes- 
tatCy  who  was  a  common  laborer  in  defendant's  employ.    The 


Digitized  by 


Google 


Palmwiano  v.  Hydb-MoFabun  Co.  223 

App.  Div.]  Fourth  Department,  May,  1908. 

tracks  upon  which  the  steam  shovel  was  operated  were  laid  in  the 
bottom  of  the  cut  and  by  means  of  one  engine  the  shovel,  which  was 
in  front,  was  crowded  into  the  foot  of  the  bank  and,  when  loaded, 
was  by  means  of  another  engine  raised  up  out  of  the  cut  and  swung 
to  either  side  ana  dumped.     The  engine  which  raised  the  bucket 
and  swung  the  boom  was  operated  by  an  engineer  named  McDer- 
mott,  and  the  engine  wiiich  crowded  the  shovel  into  tlie  face  of  the 
bank  was  operated  by  a  cranesman  named  Davis.     Some  weeks  prior 
to  the  accident  the  defendant's  superintendent,  who  had  charge  of 
the  work,  had  been  informed  of  the  existence  of  the  gas  main  and 
generally  of  its  location,  but  to  ascertain  its  situation  definitely  he 
caused  to  be  dug  a  test  hole  about  three  feet  wide  and  ten  feet  long 
and  deep  enough  to  expose  the  surface  of  the  pipe.     It  does  not 
appear  that  the  attention  of  plaintiff's  intestate  liad  been  called  to 
this  test  hole,  that  he  knew  the  purpose  of  digging  it,  or  that  he 
knew  of  the  existence  or  location  of  the  gas  main,  and  it  appears 
that  at  the  time  of  the  accident  the  hole  had  been  partially  refilled 
by  the  earth  from  the  sides  caving  in,  and  also  that  there  was  more 
or  less  water  in  it.     So  that,  at  the  time  of  the  accident,  the  gas 
main  could  not  be  seen  or  its  location  ascertained  by  observation. 
The  engineer  and  cranesman  knew  the  purpose  of  the  test  hole  and 
knew  that  the  gas  main  was  at  the  bottom,  but  at  the  time  of  the 
accident  neither  of  them  knew  its  distance  from  the  surface  for  its 
entire  length,  or  whether  or  not  for  the  entire  width  of  the  excava- 
tion it  was  above  or  below  the  level  of  the  bottom  of  the  cut  upon 
which  the  shovel  was  being  operated  and  in  such  situation  that  it 
could  be  passed  over  without  injury. 

On  the  day  previous  to  the  accident  and  when  the  cut  had  been 
excavated  to  within  about  twenty-five  or  thirty  feet  of  the  gas  main 
the  defendant's  superintendent  came  upon  the  work  and  had  a  talk 
with  the  engineer  and  the  cranesman,  telling  them,  in  substance,  that 
they  must  be  careful  in  crossing  the  gas  main,  that  it  was  attended 
with  danger,  and  that  if  they  found  that  it  was  higher  than  the 
level  of  the  cut  to  back  up  the  apparatus  on  the  track  and  to  make 
an  incline  and  bridge  over  the  gas  main,  but,  so  far  as  appears,  no 
material  was  furnished  for  that  purpose  nor  were  any  specific 
instrnctions  given  as  to  how  such  work  or  bridging  was  to  be  done. 
The  snperintendeut  then  left  the  work  and  from  that  time  until  the 
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accident,  which  occurred  between  ten  and  eleven  o'clock  on  the  fol- 
lowing day,  tlie  entire  management  of  the  shovel  was  left  to  the 
engineer  and  cranesraan. 

It  appears  that  immediately  before  the  accident  the  shovel 
removed  the  earth  from  eight  to  ten  feet  in  length  of  the  pipe  with- 
out harm,  but  that  when  the  shovel  was  attempted  to  be  forced  into 
the  bank  again  it  struck  tlie  gas  main  and  punctured  it  as  above 
stated.  It  also  appears  that  the  gas  main  was  not  upon  a  level; 
that  the  point  at  which  it  was  punctured  was  higher  than  the  part 
from  which  the  earth  had  already  l^en  removed.  It  appears  that 
the  engineer  and  cranesman  took  no  precautions  to  prevent  the 
shovel  coming  in  contact  with  the  gas  main  ;  that  they  did  not  make 
measurements  to  ascertain  whether  it  was  above  or  below  the  level 
of  the  track  on  which  the  shovel  was  being  operated ;  neither  did 
they  make  any  effort  to  bridge  it  as  directed  by  the  foreman. 

The  action  was  tried  upon  the  theory  that  the  defendant  was 
guilty  of  negligence  because  it  had  failed  to  use  reasonable  care  and 
diligence  in  providing  the  plaintiff's  intestate  with  a  reasonably 
safe  place  in  which  to  work,  and  counsel  for  both  sides  acqaieeced 
in  such  manner  of  submission.  The  learned  trial  court  charged 
that  under  all  tlie  circumstances  it  was  for  the  jury  to  determine 
whether  or  not  the  place  was  reasonably  safe.  He  charged  that  if 
it  was,  the  plaintiff  could  not  recover,  but  that  if  it  was  unsafe  to 
the  knowledge  of  the  defendant  and  plaintiff's  intestate  was  not 
warned  of  the  danger  and  that  it  was  unsafe  he  could  recover, 
provided  they  found  that  he  was  free  from  contributory  negligence. 

We  think  the  finding  of  the  jury  that  the  place  in  which  the 
deceased  was  set  to  work  was  unsafe  and  dangerous  was  amply  jus- 
tified by  the  evidence.  The  presence  of  the  gas  main,  in  and  of 
itself,  did  not  make  the  place  dangerous,  but  when  considered  in 
connection  with  the  work  which  was  being  done  al>out  it,  it  is  evi- 
dent that  it  was  highly  dangerous.  If  a  case  of  dynamite  had  been 
placed  in  the  bottom  of  the  cut  no  danger  would  result  from  tliat 
circumstance  alone,  but  if  a  steam  shovel  should  be  operated  over 
or  upon  it  an  explosion  might  reasonably  be  expected  to  result.  In 
this  case  the  fire-box  of  an  engine,  operating  an  eighty-ton  steam 
shovel,  was  placed  in  close  proximity  to  a  gas  main  and  under  such 
circumstances  that  it  must  have  been  evident  to  a  person  exercising 
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ordinary  care  and  prudence  that  such  main  would  very  likely  be 
broken,  and  tliat  if  so  an  explosion  would  follow. 

The  defendant  owed  to  the  deceased  the  duty  to  use  reasonable 
care  to  make  the  place  in  which  he  was  required  to  work  reason- 
ably safe,  and  such  duty  cannot  be  delegated  to  any  servant  of  any 
grade  so  as  to  exonerate  tlie  master  from  responsibility  to  a  servant 
who  has  been  injured  by  its  non-performance.     {Pantzar  v.  TiUy 
Faster  Iron  Mining  Co.,  99  N.  Y.  368 ;  Finn  v.  Cassidy,  165  id. 
584.)    And  whether  unsafe  or  not  depends  as  much  upon  the  char- 
acter of  the  work  being  done  and  the  manner  of  doing  it,  as  upon 
the  character  of  the  place  or  particular  spot  where  the  employee 
is  located.     "  When    *    *    *    the  master  directs  the  performance  of 
work  by  his  servant  at  a  place  which  may  become  dangerous  and  such 
danger  may  be  foreseen  and  guarded  against  by  the  exercise  of  reason- 
able care,  it  is  the  master's  duty  to  exercise  such  care  and  adopt 
such  precautions  as  will  protect  the  servant."    {McGovern  v.  Central 
Vermont  R.  R.  Co.y  123  N.  T.  280.)     Applying  to  the  case  at  bar 
the  principles  of  law  enunciated  by  these  and  other  deeisious  which 
might  be  cited,  it  would  seem  clear  that  the  evidence  warranted  the 
finding  that  the  defendant  was  guilty  of  negligence.     The  superin- 
tendent knew  that  plaintiff's  intestate  was  liable  to  be  directed  at  any 
moment  to  work  in  close  proximity  to  tlie  hidden  gas  main,  and  that 
in  the  progress  of  the  work  his  situation  would  be  dangerous  in  the 
extreme,  and  yet,  without  warning  him  of  such  danger,  he  was  sent 
to  the  place  where  he  met  his  death.     On  the  day  previous  to  the 
accident,  and  when  the  shovel  had  nearly  reached  the  main,  the 
defendant  knew,  or  by  the  exercise  of  reasonable  diUgence  might 
have  known,  that  it  was  approaching  on  such  a  level  that  unless  the 
elevation  of  the  track  was  changed  the  main  would  be  broken,  and 
that  probably  an  explosion  would  result.     He  took  no  means  to 
avert  such  disaster  except  to  give  the  directions  to  the  engineer  and 
cranesman  referred  to.     This  was  not  a  discharge  of  the  master's 
daties  in  the  premises  to  furnish  his  servant  a  reasonably  safe  place 
in  which  to  work.     The  engineer  and  cranesman  were  the  alter  ego 
of  the  master  during  the  day  of  and  at  the  time  of  the  accident. 
They  knew,  or  ought  to  have  known,  that  to  place  the  shovel  over 
the  gas  main  without  ascertaining  its  location  would  at  once  cause  a 
App.  Div.—  Vol.  CXXVI.        15 
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most  dangerous  place,  aud  that  injury  would  probably  result  to  all 
engaged  in  the  work.  But  without  making  any  investigation  as  to 
the  height  of  the  main  as  compared  with  the  track  upon  which  the 
shovel  was  being  operated,  thej  proceeded  in  such  manner  as  to 
necessarily  make  the  place  where  the  deceased  was  directed  to  work 
dangerous  and  unsafe,  and  without  in  any  manner  warning  him  of 
such  danger. 

The  place  was  unsafe  as  to  plaintiflPs  intestate  because  of  a  hidden 
danger  of  which  he  had  no  knowledge,  but  of  which  the  defendaot 
was  fully  advised,  aud  in  carrying  on  the  work  which  he  was 
directed  to  do,  wholly  oblivious  of  any  danger,  he  was  led  or  driven 
to  his  death.  The  deceased  was  in  no  danger  because  of  the  exca- 
vation of  the  cut  in  and  of  itself,  but  his  peril  arose  because  of  the 
hidden  gas  main,  located  in  the  track  of  the  shovel,  in  connection 
with  the  work  of  its  operation,  about  which  he  was  engaged. 

The  case  of  Citrone  v.  0*Rourke  Engineering  Constmction 
Co.  (188  N.  T.  339),  relied  upon  by  appellant's  counsel  (and 
other  cases  cited),  we  think  is  clearly  distinguishable  from  the  case 
at  bar.  In  that  case  the  defendant  was  held  not  liable  because  the 
construction  of  the  trench,  the  doing  of  the  work,  in  and  of  itself, 
caused  the  accident,  resulting  from  performing  a  detail  of  the  work 
in  which  the  plaintiff  in  that  case  was  engaged.  He  knew  that 
blasting  was  being  carried  on,  and  that  by  that  means  the  earth  or 
rock  which  he  was  to  remove  was  loosened  and  made  ready  for 
him  to  handle,  and  the  loosening  of  the  material  which  fell  upon 
him  was  simply  a  detail  of  the  work,  for  the  doing  of  which  the 
master  was  not  liable,  although  done  in  a  negligent  manner  by  a 
fellow-servant.  In  the  Citrone  case,  if  the  plaintiff  had  been 
directed  to  enter  the  trench  by  the  master,  or  by  his  foreman,  his 
alter  ego,  however  competent,  without  having  been  informed  or 
having  any  knowledge  that  blasting  was  being  done,  and  had  com- 
menced removing  material  from  directly  over  an  unexploded  blast, 
known  so  to  be  by  the  foreman,  we  think  it  clear  that  such  plaindfi 
would  have  had  the  right  to  insist  that  the  master  had  not  dis- 
charged his  duty  as  to  him,  in  that  he  had  not  furnished  a  reason- 
ably safe  place  in  which  to  work. 

Suppose  a  master  employs  a  number  of  men  to  take  down  a 
building.    He  sets  them  all  to  work  in  the  upper  story,  directly 
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under  the  roof,  to  remove  the  ceiling,  floor,  etc.,  under  the  direction 
of  a  foreman,  who,  we  will  assume,  is  entirely  competent.  The 
master  discovers  that  because  of  an  nnnsnally  heavy  fall  of  snow 
the  roof  is  about  to  fall  in,  indicated  by  the  appearance  of  cracks, 
and  informs  his  foreman  of  the  condition  of  the  roof,  telling  him 
tliat  it  is  dangerous  and  that  he  must  be  careful  in  removing  the 
material  below ;  that  the  roof  must  not  be  shaken  ;  that  he  should 
support  it  until  the  work  underneath  is  completed.  The  foreman 
fails  to  obey  the  master's  instructions  in  any  particular,  but  directs 
the  workmen  to  proceed  with  the  work  of  removing  the  ceiling 
and  floors.  They  do  proceed,  to  the  knowledge  of  the  master,  and 
whether  his  foreman  has  obeyed  his  instructions  he  does  not  know 
and  does  not  inquire.  The  workmen  are  not  informed  of  the 
danger  but  by  the  exercise  of  ordinary  care  could  have  discovered  it, 
and  in  prosecuting  their  work  in  the  ordinary  way  the  roof  is  shaken 
and  falls  and  the  employees  are  injured.  In  such  case  could  it  be 
held  that  the  master  had  discharged  the  duty  imposed  upon  him  by 
law  to  use  reasonable  care  to  make  the  place  in  which  his  employees 
were  required  to  work  reasonably  safe  ?  Removing  the  ceiling  and 
floors  in  the  upper  story  of  the  building  was  not  attended  with 
danger.  The  danger  arose  because  of  the  overloaded  and  weak- 
ened condition  of  the  roof  which  the  master  and  the  foreman,  the 
{dier  ego  of  the  master,  in  his  absence,  knew  all  about,  but  of  which 
the  workmen  were  wholly  ignorant.  The  accident  which  we  have 
supposed  resulted  not  because  of  performing  a  detail  of  the  work  in 
which  the  injured  employees  were  engaged  but  because  of  a  hidden 
danger. 

In  the  case  at  bar  no  danger  attended  the  mere  digging  of  the 
trench  which  has  been  described.  That  work  was  progressing  pre- 
cisely as  it  had  been  for  weeks  before.  PlaintiflPs  intestate  and  the 
other  common  laborers  working  about  the  steam  shovel  had  no  reason 
to  suspect  that  their  work  was  attended  with  the  slightest  danger. 
In  fact  it  was  not,  except  for  the  hidden  danger  resulting  from  the 
gas  main,  of  which  he  had  no  knowledge. 

We  conclude  that  tlie  finding  of  the  jury  that  the  defendant  was 
guilty  of  actionable  negligence  is  amply  supported  by  the  evidence. 
Also  that  the  plaintiffs  intestate  was  free  from  contributory  negli- 
gence and  that  he  did  not  assume  the  risk  of  the  accident.     We 
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think  that  none  of  the  exceptions  taken  by  the  appellant  preeent 
reversible  error. 

It  follows  that  the  jndgment  and  order  appealed  from  should  be 
affirmed,  with  costs. 

All  concurred,  except  Kbusb  and  Bobson,  JJ.,  who  dissented  in 
a  memorandum  by  Kruse,  J. 

Kbusb,  J.  (dissenting) : 

It  is  not  contended  that  this  judgment  may  be  upheld  because  of 
any  liability  arising  out  of  the  Employers'  Liability  Act*  Couusel 
for  the  plaintiff  states  in  his  brief  that  the  trial  court  declined  to 
submit  to  the  jury  any  question  arising  out  of  that  act,  and  the 
plaintiff  was  required  to  maintain  and  establish  his  cause  of  action 
under  the  common-law  rule. 

McDermott,  the  engineer  operating  the  steam  shovel,  and  Davis, 
the  cranesmau  operating  the  dipper,  both  knew  of  the  existence  of 
the  gas  pipe.  The  superintendent  was  not  present  when  the  accident 
occurred,  but  they  had  been  warned  the  morning  before  of  the  gas 
pipe,  and  that  it  might  be  necessary  to  block  up  the  machine.  The 
danger  of  encountering  this  gas  pipe  was  apparent  and  well  under- 
stood, and  the  failure  to  block  up  the  machine,  or  otherwise  avoid 
encountering  the  pipe,  was  through  either  an  error  of  judgment  or 
carelessness  upon  the  part  of  these  two  men  operating  this  machine. 

Counsel  for  the  defendant  requested  the  court  to  charge  that  if 
the  accident  was  caused  by  the  negligence  of  McDermott  or  Davis 
in  operating  the  dipper,  the  plaintiff  cannot  recover,  which  was 
refused  and  an  exception  taken.  I  can  see  no  difference  in  principle 
between  negligence  in  operating  the  dipper,  so  as  to  encounter  the 
gas  pipe,  and  the  negligence  of  a  workman  striking  the  pipe  with 
a  pickaxe,  causing  the  rupture  thereof,  followed  by  an  explosion 
from  the  escaping  gas,  after  the  workman  had  been  informed  in 
regard  to  the  pipe  and  warned  of  tlie  danger  of  striking  it  In 
either  case  it  seems  to  me  it  is  the  act  of  a  fellow-servant  and  a 
detail  of  the  work. 

I  do  not  think  the  engineer  and  cranesman  were  the  aUer  ego 
of  the  master  respecting  the  negligent  act,  as  is  held  in  the  prevail- 

*Law8  of  1902,  chap.  600.— [Rep. 
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ing  opinion.    {Crispin  v.  Bdbhitt^  81  N.  T,  616.)    I  am  of  the 
opinion  that  this  case  falls  within  the  rule  of  Citrone  v.  0*I2ourke 
Engineering   ConstruoUon    Co.   (188  N,  Y.  839)  and  BueaeU  v. 
Lehigh  VaOey  B.  B.  Co.  (Id.  344). 
I  vote  for  reversal. 

HoBsoN,  J.,  concurred. 

Judgment  and  order  affirmed,  with  costs. 


John  J.   Walsh,  Respondent,  v.  Cabtbr-Crumb  Company, 
Limited,  Appellant. 

Fourth  Department  May  6,  1908. 

Bvidence — admissioxui  after  accident  —  contradiction — charge. 

Where  defendant's  superintendent  on  cross-examination  denied  that  after  an 
accident  he  admitted  he  knew  of  the  defective  condition  of  the  machine,  and 
a  witness  is  produced  who  contradicts  him,  the  court  should  charge  on  request 
that  the  evidence  was  admissible  only  as  affecting  the  superintendent's  credi- 
bility  and  was  not  to  be  considered  by  the  jury  as  evidence  that  the  super- 
intendent did  in  fact  have  prior  knowledge  of  the  defect* 

Appeal  by  the  defendant,  the  Carter-Crume  Company,  Limited, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Niagara  on  the 
27th  day  of  June,  1906,  upon  the  verdict  of  a  jury  for  $1,000,  and 
also  from  ah  order  entered  in  said  clerk's  office  on  the  10th  day  of 
April,  1907,  denying  the  defendant's  motion  for  a  new  trial  made 
npon  the  minutes. 

Alfred  W.  Gray^  for  the  appellant. 

JP.  F.  Kvng^  for  the  respondent. 

SoBsoN,  J. : 

The  injury  for  which  plaintiff  has  recovered  a  verdict  in  this 
action  could  not  have  occurred  if  the  knives  of  the  machine  with 
which  he  came  in  contact  had  been  properly  guarded.  Defendant 
had  supplied  such  a  guard  but  it  was  not  in  place  at  the  time  of  the 
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accident.  Plaintiff  claims  that  defendant  should,  in  the  exercise  of 
reasonable  care,  have  cansed  the  guard  to  be  replaced  in  its  proper 
position,  and,  having  failed  to  do  so,  that  it  was  guilty  of  negligence 
which  occasioned  his  injury.  The  time  when  and  the  purpose  for 
which  this  guard  was  removed  were  matters  of  serious  controversy 
on  the  trial,  as  well  as  the  length  of  time,  during  which  the  guard 
had  been  off  immediately  prior  to  the  accident.  Plaintiff  sought  to 
prove  that  the  guard  had  not  been  in  position  for  some  hours 
prior  to  the  accident  and  that  during  that  time  defendant's  super- 
intendent, Bengough,  passed  and  repassed  near  this  machine,  and 
should  in  the  exercise  of  reasonable  care  have  seen  that  the  guard 
was  off.  This  issue  was  actively  litigated,  and  perhaps  the  evi- 
dence on  this  point  presented  a  fair,  though  close,  question  of 
fact  for  the  jury  to  determine.  The  superintendent,  as  a  witness 
for  defendant,  testified  in  effect  that  he  had  no  knowledge,  prior 
to  the  accident,  that  the  guard  was  not  in  place  on  the  machine. 
On  cross-examination  he  was  asked  if  he  had  not  after  the 
accident  stated  otherwise,  which  he  explicitly  disclaimed. 
Plaintiff  then  produced  a  witness,  the  father  of  the  plaintiff, 
who,  without  objection  on  the  part  of  defendant,  related  a  conver- 
sation, which  he  says  he  had  with  Bengough  some  time  after  the 
accident,  in  which,  as  the  jury  miglit  have  found,  Bengough  said  he 
knew  before  the  accident  that  the  guard  was  off.  Tliis  evidence 
might  have  been  competent  as  affecting  the  credibility  of  Bengough 
as  a  witness ;  and,  if  limited  to  that  purpose,  could  not  properly 
have  been  excluded,  even  if  defendant  had  then  objected  to  its 
reception.  It  was  not  competent,  however,  as  a  declaration  binding 
upon  defendant  for  the  purpose  of  establisliing  the  controverted 
fact  that  its  superintendent  did  have  such  notice  and  knowledge. 
{Pfeffer  v.  Stein^  26  App.  Div.  535 ;  Fu7'8t  v.  Second  Avenue  B. 
a.  Co.y  72  N.  Y.  542.)  Such  a  declaration,  if  it  had  been  made 
by  the  superintendent  before  the  accident  happened,  would  doubt- 
less have  been  competent  as  tending  to  prove  that  he  had  notice  of 
the  defective  condition  of  the  machine ;  but  an  admission  afterward 
that  he  had  known  the  fact  stands,  as  was  said  in  Chapman  v.  Erie 
Baihoay  Co.  (55  N.  Y.  579,  584),  «  upon  a  different  footing."  The 
jury  was  instructed  by  the  court  in  effect  that  this  alleged  admis- 
sion of  the  superintendent  might  be  considered  by  them  as  evidence 
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that  he  did  in  fact  before  the  accident  have  actual  notice  of  the 
absence  of  the  guard.  To  this  instruction  of  the  court  defendant 
excepted,  and  also  to  the  refusal  of  the  court  to  charge  at  defend- 
ant's request  in  effect  that  the  superintendent's  alleged  statement 
was  admissible  only  as  affecting  his  credibility,  and  was  not  to  be 
considered  by  the  jury  as  evidence  of  the  fact  that  he  had  knowledge 
of  the  absence  of  the  guard  prior  to  tlie  accident. 

We  think  llie  court  should  have  acceded  to  this  request  of 
defendant,  and  have  charged  the  jury  to  that  effect.  The  evidence 
as  to  the  superintendent's  statement  was  properly  admissible  only 
as  affecting  his  credibility  as  a  witness,  and  would  doubtless  have 
been  so  limited  at  the  time  it  was  received  had  the  attention  of  the 
court  been  then  directed  to  the  point.  But  no  right  of  defendant 
was  waived,  and  no  right  of  plaintiff  prejudiced  because  defendant 
did  notT;hen  insist  tliat  the  jury  be  then  informed  as  to  the  limited 
purpose  for  which  the  evidence  could  properly  be  considered.  The 
court's  attention  was  called  to  the  point  and  the  request  for  the 
proper  limitation  of  the  effect  to  be  given  the  evidence  was  properly 
made  before  the  jury  was  called  upon  to  consider  it,  and  the 
instruction  asked  for  should  then  have  been  given. 

All  concurred.  , 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs 
to  appellant  to  abide  event. 


Thb  Pboplb  of  the  State  of  New  York  v.  The  German  Bank. 

In  the  Matter  of  the  Claim  of  Albert  A.  Bettinoer,  Respondent ; 
Albert  J.  Wheeler,  as  Receiver  of  The  German  Bank, 
Appellant. 

Fourth  Department,  May  6,  1908. 

Oontract — liquidation  agreement — liability  of  assignee  for  rent. 

Under  an  agreement  whereby  a  defendant  bank  was  to  liquidate  the  affairs  of 
another  bank  with  authority  to  take  possession  of  all  its  property  for  the  pur- 
pose of  disposing  of  it  and  to  determine  when  and  how  it  should  be  disposed 
of,  the  interest  acquired  is  more  than  that  of  a  mere  pledgee  of  the  property. 
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Where  the  insolvent  bank  held  a  lease  the  defendant  in  possession  of  the 

premises  under  such  agreement  is  liable  for  accruing  rent  as  assignee  of  the 

lease. 
The  fact  that  the  lessor  first  began  an  action  against  the  insolvent  bank  does  not, 

in  the  absence  of  a  surrender,  bar  a  subsequent  claim  against  the  receiver  of  its 

assignee. 

Appeal  by  Albert  J.  Wheeler,  as  receiver  of  The  CTerman  Bank, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  claimant, 
entered  in  the  office  of  the  clerk  of  the  county  of  Erie  on  the  8th 
day  of  May,  1907,  upon  the  report  of  a  referee  appointed  to  hear, 
try  and  determine  the  matters  in  controversy  on  plaintiflE'e  claim 
against  said  German  Bank,  whicli  had  been  presented  to,  and  rejected 
by,  said  receiver,  by  which  judgment  it  was  determined  that  said 
claimant  recover  of  the  receiver  in  due  course  the  sum  of  $3,150, 
the  amount  of  the  claim  found  due  him,  and  $225.50  qpsts  and 
disbursements. 

Charles  Dieholdy  Jr.y  for  the  appellant 

Charles  H.  Jiihhel,  for  the  respondent. 

RoBsoN,  J. : 

On  August  10,  1901,  the  Metropolitan  Bank  of  Buffalo,  K  Y., 
made  a  contract  with  the  German  Bank  of  the  bame  city,  the  pur- 
pose of  which  was,  as  therein  stated,  to  accomplish  the  voluntary 
liquidation  of  the  affairs  of  the  Metropolitan  Bank,  and  thereby 
avoid,  as  far  as  possible,  the  expenses  incident  to  a  receivership. 
For  some  time  prior  to  making  the  liquidation  agreement  the 
Metropolitan  Bank  had  been  the  owner  of  the  stock  and  fixtures 
used  in  the  conduct  of  a  saloon  and  restaurant  business  in  Buffalo, 
and  had,  on  or  about  June  1,  1901,  made  a  lease  for  the  term  of 
eleven  months  with  tlie  owners  of  the  premises  where  the  business 
was  carried  on.  The  stock  and  fixtures  and  the  lease  were  assets  of 
the  Metropolitan  Bank  when  the  liquidation  agreement  was  made. 

The  evidence  fairly  supports  the  finding  of  the  referee,  that  the 
German  Bank  took  possession  of  the  premises  described  in  said  lease 
and  the  stock  and  fixtures  therein  and  thereon  on  August  10,  1901, 
and  occupied  said  premises  with  said  goods,  furniture  and  fixtures^ 
and  used  the  same  continuously  until  June  1,  1902. 

The  possession  thus  taken  and  the  continued  occupation  of  the 
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premises  by  the  German  Bank  were  under  the  liquidation  agree- 
ment Prior  to  the  agreement  the  Metropolitan  Bank  had  paid  the 
rent  of  the  premises  for  the  month  of  June ;  and  thereafter  the 
rent  for  the  months  of  July  and  August  was  paid.  Ko  further 
payments  of'  rent  were  made.  The  claim  allowed  by  the  referee 
was  for  the  rent  of  the  premises  accruing  from  September  1, 1901, 
to  June  1, 1902,  at  which  time  possession  of  the  premises  was  taken 
by  the  owners,  the  German  Bank  having  held  over  for  one  month 
beyond  the  term  limited  by  the  lease. 

The  question  to  be  determined  on  this  appeal  is  therefore :  Was 
the  referee  right  in  holding  that  the  German  Bank  was  liable  to  the 
lessors  for  the  unpaid  rent  accruing  during  the  time  it  occupied  the 
premises  i  In  determining  this  question  it  is^  necessary  to  recur  to 
the  liquidation  agreement.  This  agreement,  after  some  preliminary 
and  explanatory  recitals,  to  one  of  which  reference  has  already  been 
made,  provides  as  follows : 

"  JFtrst :  The  party  of  the  first  part  [Metropolitan  Bank]  hereby 
pledges  to  the  party  of  the  second  part  [German  Bank]  all  and 
singular  its  assets,  property  and  effects  of  every  name,  nature  and 
kind  as  security  for  the  advance  heremafter  specified,  and  it  agrees 
that  it  will  when  and  as  requested^  by  proper  assignment  and  special 
instrument  in  each  case,  make  valid  transfers  of  any  particular  por- 
tion of  such  assets  necessary  to  comply  with  the  statute  regarding  the 
recording  of  instruments  and  so  as  to  enable  the  second  party  to 
make  proper,  adequate  and  easy  proof  of  its  rights  in  the  premises." 

The  German  Bank  then  agrees  to  advance  to  the  Metropolitan 
Bank  sufiicient  moneys  to  pay  all  depositors  of  the  latter  in  full  and 
sufficient  moneys  to  carry  the  latter's  incumbered  real  estate,  with- 
out obligation,  liowever,  to  pay  any  part  of  the  principal  of  the  incum- 
brances. On  all  advances  the  German  Bank  was  to  receive  six  per 
cent  interest  until  paid,  and  the  further  sum  of  $20,000  for  its 
services.  It  further  provides  for  the  conversion  of  the  assets  as 
speedily  as  possible,  the  German  Bank  to  have  at  all  times  the 
control  as  to  the  method  of  such  conversion. 

It  is  urged  by  the  receiver  that  the  effect  of  this  agreement  was 
at  least  so  far  as  the  lease  in  question  is  concerned,  to  give  the 
German  Bank  no  other  right  therein,  or  claim  thereon,  than  that  of 
a  pledgee.     But  this  does  not  seem  to  be  either  what  was  intended 
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to  be,  or  what  was  in  fact,  expresBod  by  the  liquidation  agreement. 
Under  this  agreement  the  German  Bank  necessarily  had  authority 
to  take  possession  of  all  the  property  of  the  Metropolitan  Bank 
for  the  purpose  of  disposing  of  it,  and  had  the  absolate  right 
of  determining  how  and  at  what  times  it  should  be  disposed  of. 
The  interest  thus  acquired  by  the  German  Bank  was  much  more 
than  that  of  a  mere  pledgee  of  the  property.     No  notice  to  the 
Metropolitan  Bank  of  the  sale  or  other  disposition  of  the  property, 
such  as  must  necessarily  have  been  given  had  there  been  a  mere 
naked  pledge  of  the  property,  was  required  by  tlie  terms  of  the 
agreement,  nor  contemplated  by  the  parties  thereto.     In  addition 
to  this,  a  large  amount  of  the  property  transferred  by  the  agree- 
ment  was  real  estate,  as  the  agreement  itself  recites,  and  real  estate 
is  not  property,  which  in  the  strict  legal  sense  of  the  term  can  be 
pledged.     A  pledge  is  defined   to  be  "delivery  of  goods  by  a 
debtor  to  his  creditor  to  be   kept  till  the  debt  be  discharged." 
(Jones  Bailm.  117 ;  2  Kent  Com.  677.)    Whatever  the  interest  in 
this  property  which  the  German  Bank  acquired  under  the  agree- 
ment may  have  been  it  certainly  was  greater  than  that  of  a  mere 
pledgee.     Under  the  express  provisions  of  this  agreement  the  Ger- 
man Bank  could  have  sold  the  lessee's  interest  in  these  premises,       I 
and  on  demand  the  lessee  would  have  been  bound,  as  the  agreement 
expressly  provides,  to  execute  a  formal  assignment  thereof  to  the 
purchaser,  if  that  had  been  necessary  to  complete  the  transfer. 
Instead  of  selling  the  lessee's  interest  in  the  premises  the  Grerman       ' 
Bank  chose  to  take  possession  thereof  and  occupy  the  same  during       | 
the  unexpired  portion  of  the  term  and  for  one  month  beyond.     We 
think  that,  as  to  the  premises  in  question,  the  relation  which  existed       | 
between  the  lessors  and  the  German  Bank,  after  the  latter  took  pos- 
session thereof  under  the  liquidation  agreement  so  long  as  that  pos-       i 
session  continued,  was  that  somewhat  elusive  and  uncertain  one, 
which  is  known  in  the  law  as  privity  of  estate ;  and  that,  in  effect 
at  least,  the  bank  became  liable  as  assignee  of  the  lease  during  the 
period  it  occupied  the  premises.     Even  a  mortgagee  in  possession 
under  similar  circumstances  would  have  been  liable  for  rent  accru- 
ing during  his  possession.    {Astor  v.  Iloyt,  5  Wend.  603.)    Founda- 
tion and  reason  for  this  liability  seem  in  this  case  to  exist  at  least  equal 
to  those  which  appear  in  the  case  of  a  receiver  who  has  taken  poeseesioD 
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of,  and  occupied,  leased  property,  forming  part  of  the  estate  he  rep- 
resents, which  are  thus  expressed  in  the  opinion  of  the  court  in  Wood- 
raff  V.  Erie  Railway  Co,  (93  N.  Y.  609,  624) :  "  He  could  not  take 
possession  of  the  (leased)  property  and  enjoy  its  use  and  occupation 
without  incurring  a  liability  for  the  payment  of  the  rent  unde^*  the 
lease  by  which  his  predecessor  secured  its  possession.     The  principles 
which  govern  the  liability  of  an  assignee  of  a  lease  seem  to  be  appli- 
cable to  the  case  of  a  receiver,  and  he  would  be  equitably  and  legally 
chargeable  with  the  payment  of  rent  under  a  lease  for  such  time 
as  he  continued  to  occupy  the  property  demised."     {Frank  v.  New 
York,  Lake  Erie  <&  Western  H.  R.  Co,,  122  N.  Y.  197,  215.)    It 
seems  that  the  liquidation  agreement  transferred  to  the  German 
Bank  this  lease  as  a  part  of  the  assets  of  the  Metropolitan  Bank 
subject  only  to  a  liability  on  the  part  of  the  former  to  account  to 
the  latter  for  its  proceeds  by  application  thereof  in  liquidation  of 
so  much  of  the  claim  of  the  German  Bank  thereafter  accruing ; 
and  the  German  Bank   having  by  virtue  of  this  transfer  entered 
into  the  possession  and  continued  the  occupation  of  the  leased  prem- 
ises during  and  beyond  the  term  of  the  lease  its  position  as  assignee 
of  the  lease  with  its  attendant  liability  to  the  lessors  for  payment  of 
the  rent  as  an  assignee  thereof  became  fixed. 

The  fact  that  the  claimant- respondent  prior  to  presenting  this 
claim  to  the  receiver  of  the  German  Bank  had  begun  an  action 
against  the  Metropolitan  Bank  to  enforce  its  payment  by  the  latter 
is  of  no  consequence  as  affecting  his  right  to  enforce  the  present 
defnand  against  the  receiver.  The  obligation  of  the  Metropolitan 
Bank  on  its  covenant  to  pay  the  rent  tliereby  reserved  still 
remained,  notwithstanding  the  transfer  of  the  lease  by  the  liqui- 
dation agreement,  no  surrender  of  the  original  lease  appearing. 
( W<J,ton  v.  Cronly^s  Admr.,  14  Wend.  63 ;  Ranger  v.  Bacon,  3 
Misc.  Rep.  95,  and  cases  cited;   Wallace  v.  Dinniny,  11  id.  317.) 

All  concurred. 

Judgment  affirmed,  with  costs. 
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Johanna  Kenney,  Respondent,  v.  South  Shore  Natural  Gas 
AND  Fuel  Company,  Appellant,  Impleaded  with  Michael  J. 
Donovan  and  Adolph  G.  Sippell,  Defendants. 

\ 

Fourth  Department,  May  6, 1908. 

Pleading  —  amendment  at  trial  —  increase  of  damages. 

The  court  at  the  close  of  a  jury  trial  should  not  grant  an  amendment  to  the  com- 
plaint increasing  the  amount  of  damages,  unless  the  plaintiff  excuses  his 
failure  to  move  at  Special  Term. 

An  order  granting  such  motion  will  be  reversed  where  the  record  shows  neitber 
the  ground  for  the  motion,  nor  why  it  was  granted,  and  it  appears  that  it 
was  made  nineteen  months  aft«r  the  accident  and  sixteen  months  after  joinder 
of  issue,  and  in  the  presence  of  the  jury,  and  that  the  court  reserved  its 
decision  until  the  evidence  was  in. 

Spring,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  the  South  Shore  Natural  Gas  and  Fuel 
Company,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  ofHce  of  the  clerk  of  the  county  of  Chautau- 
qua on  the  25th  day  of  May,  1907,  upon  the  verdict  of  a  jury  for 
$20,000,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
27th  day  of  May,  1907,  denying  said  defendant's  motion  for  a  new 
trial  made  upon  the  minutes,  with  notice  of  an  intention  to  bring  up 
for  review  an  order,  made  on  the  trial  of  the  action,  which  granted 
leave  to  plaintiff  to  amend  her  complaint  by  increasing  the  demand 
for  damages  from  $10,000  to  $25,000. 

George  Clinton^  for  the  appellant. 

A.  B.  Ottaway^  Thomas  H.  Larhins  and  Thomas  P.  Heffeman^ 
for  the  respondent. 

EoBsoN,  J. : 

Plaintiff  has  recovered  a  judgment  against  the  defendant  com- 
pany for  $20,000  damages,  which  the  jury  has  found  she  suffered 
by  reason  of  this  defendant's  negligence.  Her  injuries  occurred 
October  10,  1905.  The  summons  and  complaint  were  served  on 
this  defendant  December  8, 1905,  and  defendant's  answer  was  served 
January  17, 1906.    Trial  of  the  action  was  begun  May  17,  1907. 
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After  the  selection  of  the  jury  and  before  any  evidence  had  been 
taken  plaintiff  moved  to  amend  her  complaint  by  changing  the 
amount  asked  in  her  prayer  for  relief  from  $10,000  to  $25,000. 
Defendant's  counsel  duly  objected,  and  the  court  reserved  its  decision 
thereon.  The  evidence  on  both  sides  had  been  practically  completed 
before  the  court  passed  upon  the  motion  and  allowed  the  amendment 
asked  for.     Defendant  duly  excepted. 

The  record  before  us  does  not  disclose  any  ground  whatever  upon 
which  plaintiff  based  this  application  ;  nor  is  there  anywhere,  either 
in  the  recital  of  the  application  itself,  or  in  the  statement  of  the 
court  on  granting  the  motion,  a  suggestion  of  a  reason  why  such  an 
amendment  was  asked  for  at  that  time,  nor  why  it  was  then  granted. 
The  accident  occurred  more  than  nineteen  months,  and  the  issues  had 
been- fixed  by  the  pleadings  served  sixteen  months  prior  to  the  trial. 
Plaintiff  left  the  hospital,  at  wliich  siie  received  treatment  for  her 
injuries,  July  4, 1906;  and,  as  her  injuries  were  the  direct  result  of 
the  accident,  not  complicated  by  any  condition  developed  after 
leaving  the  hospital,  she  must  necessarily  have  known  their  extent 
many  months  before  the  amendment  increasing  her  demand  was 
asked  for. 

It  seems  that  the  court  on  the  trial  of  an  action  may,  in  the  proper 
exercise  of  its  discretion,  permit  plaintiff  to  amend  his  complaint  by 
increasing  the  amount  of  damages  demanded.  {Zimmer  v.  Third 
Ave.  B.  R.  Co.^  No.  1,  36  App.  Div.  265 ;  Clark  v.  Brooklyn 
HeighU  i?.  B.  Co.,  78  id.  478,  480 ;  affd.,  177  N.  Y.  359.) 

Although  the  exercise  of  this  power  of  the  trial  court  has  received 
frequent  recognition  and  approval,  we  do  not  think  such  an  amend- 
ment can  properly  be  permitted  simply  upon  plaintiff^s  motion, 
unsupported  by  any  suggestion  explaining  why  application  for  the 
privilege  had  not  previously  been  made  at  Special  Term,  or  excus- 
ing the  apparent  laches  in  not  earlier  presenting  such  application. 
Even  if  application  had  been  made  at  Special  Term  for  the  desired 
amendment,  some  reason  showing  the  propriety  of  the  amendment 
at  that  time  would  have  been  required,  or  tjie  motion  would  have 
been  properly  denied.  The  fact  that  plaintiff,  having  for  a  consid- 
erable time  before  trial  full  knowledge  of  the  extent  of  the  injuries 
complained  of,  first  made  application  for  such  an  amendment  of  his 
complaint  on  the  trial  of  the  action  has  been  held  to  be  sufficient 
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reason  for  denying  the  application  thereafter  made  at  Special  Terra, 
though  the  trial  court  had  on  the  application  made  at  the  trial  per- 
mitted plaintiff  to  withdraw  a  juror  and  the  case  to  go  over,  in  order 
that  he  might  make  such  a  motion  at  Special  Term.  {Rhodes  v. 
Lewin,  33  A  pp.  Div.  369.) 

Beyond  the  fact  that  such  a  motion  was  made  in  behalf  of  plain- 
tiff the  record  now  before  us,  to  which  we  are  necessarily  limited  in 
onr  consideration  of  the  case,  discloses  no  reason  for  granting  the 
motion,  unless  the  action  of  the  court  thereon  was  influenced  by 
the  evidence  produced  on  the  trial  as  to  the  extent  and  nature  of 
plaintiffs  injuries.  As  the  motion  was  made  in  the  presence  of  the 
jury,  and  the  court  held  its  disposition  thereof  until  after  the  evi- 
dence was  concluded,  it  is  at  least  probable  that  the  jury  may  have 
been,  to  some  extent,  influenced  in  arriving  at  the  nnusuallylai^ 
verdict  awarded  by  the,  perhaps,  unwarranted  assumption  that  the 
court,  after  hearing  the  evidence,  concluded  that  plaintiff  had 
shown  herself  entitled  to  larger  damages  than  she  had  at  first 
demanded  in  her  complaint,  and  that  the  court's  favorable  action 
on  the  motion  was  due  to  that  fact.  We  cannot  say  that  the  state- 
ment of  the  court  when  referring  to  the  fact  that  this  motion  had 
been  granted  would  surely  remove  from  the  minds  of  the  jury  such 
impression  and  inference. 

We  do  not  now  assume  to  pass  upon  the  question  whether  the  plain- 
tiff on  proper  application  may  not  be  entitled  to  such  an  amendment, 
but  hold  simply  that,  as  the  case  is  now  presented  to  us,  the  motion 
was  improperly  granted  and  the  verdict,  therefore,  unwarranted. 

The  judgment,  order  denying  new  trial,  and  order  permitting 
amendment  of  complaint  reversed,  with  costs  to  appellant  to  abide 
event,  but  without  prejudice  to  plaintiffs  application  at  Special 
Term  for  leave  to  amend  complaint,  if  so  advised. 

All  concurred,  except  Spring,  J.,  who  dissented  in  a  meraorandunL 

Spring,  J.  (dissenting) : 

I  dissent  from  the»  opinion  of  the  majority  of  the  court.  The 
motion  was  made  for  an  amendment  to  the  complaint  increasing 
the  damages  from  $10,000  to  $25,000  at  the  commencement  of  the 
action.  No  objection  was  made,  but  it  was  not  accompanied  with 
an  aflSdavit  setting  forth  the  reasons  therefor ;  nor  was  any  objee- 
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tion  interposed  that  the  defendant  was  taken  by  surprise,  or  that  it 
desired  a  postponement  of  tlie  ease  for  any  other  reason.  The 
decision  was  reserved  by  the  trial  jnstice.  No  objection  was  inter- 
posed to  this  action  of  the  court.  It  is  not  usual  where  a  motion 
is  made  on  the  trial  to  increase  the  amount  of  damages  to  accompany 
the  application  with  an  affidavit.  At  the  close  of  the  evidence,  as 
is  stated  in  the  opinion,  the  motion  was  granted  and  an  exception 
taken.  I  think  the  decision  of  this  motion  was  entirely  in  the  dis- 
cretion of  the  trial  court.  {Zimmer  v.  Third  Ave.  B.  Ji.  Co.,  36 
App.  Div.  265 ;  Dunham  v.  Hastings  Paveinent  Co.y  96  id.  360, 
362  et  seq. ;  Clark  v.  Brooklyn  Heights  B.  B.  Co.,  78  id.  478, 
480;  Dakin  v.  L.  <&  L.  &;  G.  Ins.  Co.,  13  Hun,  122,  124.). 

In  the  Dunham  Case  {supra,  at  p.  363)  the  court  say :  "  Nor 
was  there  any  error  in  increasing  the  amount  of  damages  claimed 
at  the  close  of  the  trial.  That  such  amendment  can  be  made  has 
frequently  received  the  approval  of  both  this  court  and  the  Court 
of  Appeals."     (Citing  cases.) 

It  seems  so  me  that  something  should  be  left  to  the  discretion  of 
the  trial  court.  If  the  defendants  had  resisted  this  motion  on  the 
ground  that  they  were  taken  by  surprise,  or  that  it  should  not  be 
granted  for  any  other  good  reason,  the  case  would  be  presented  in 
another  aspect.  But  no  such  objection  was  interposed.  The  plain- 
tiflE  was  very  seriously  and  permanently  injured,  and  the  fact  that 
the  jury  gave  a  verdict  of  $20,000  is  some  justification  for  the 
decision  of  the  court  allowing  the  amendment. 

Judgment,  order  denying  motion  for  new  trial,  and  order  per- 
mitting amendment  to  complaint  reversed  and  new  trial  ordered, 
with  costs  to  appellant  to  abide  event,  hut  without  prejudice  to 
plaintiffs  application  at  Special  Term  for  leave  to  amend  complaint 
if  so  advised. 
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William  Brown,  Respondent,  v.  The  New  York  Central  ahd 

Hudson  Kiver  Railroad  Company,  Appellant. 

Fourth  Department,  May  6.  1908. 

Bailroad  —  negligence  —  injury  while  coupling  cars  —  acts  of 
superintendence. 

Plaintiff  and  others  were  operating  a  train  under  the  direction  of  a  conductor. 
In  imcoupling  cars  plaintiff  gave  signals  which  were  repeated  by  the  con- 
ductor, it  being  a  well-known  rule  that  when  uncoupling  cars  signals  for 
their  movement  are  to  be  given  only  by  the  one  uncoupling.  As  plaintiff  was 
finishing,  the  conductor,  of  his  own  initiative  and  independently,  gave  a  signal 
which  resulted  in  plaintiff's  injury. 

Belli,  that  the  act  of  the  conductor  was  within  his  sphere  of  action  as  vice 
principal,  and  the  railroad  liable  under  the  statute; 

That  the  conductor's  negligence  was  his  failure  to  obey  the  rule  to  take  signals 
for  the  movement  of  the  cars  at  the  time  only  from  plaintiff,  and  assuming  of 
his  own  initiative  to  exercise  his  general  authority  to  direct  the  movement 
of  the  cars. 

McLennan,  P.  J.,  dissented. 

Appeal  by  the  defendant.  The  New  York  Central  and  Hudson 
River  Railroad  Company,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  Onondaga  on  the  16th  day  of  October,  1907,  upon  the 
verdict  of  a  jury  for  $8,000,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  14th  day  of  October,  1907,  denying  the  defend- 
ant's motion  for  a  new  trial  made  upon  the  minutes. 

A.  IL  Cowie^  for  the  appellant. 

James  E,  Newell^  for  the  respondent. 

RoBsoN,  J. : 

Plaintiff,  a  brakeman  in  the  service  of  defendant,  was  at  the 
time  of  his  injury  one  of  a  train  crew,  employed  in  defendant's 
freight  yard  at  i)e  Witt.  Brownell  was  the  conductor  in  charge  of 
the  crew ;  and  they  were  under  his  orders  and  subject  to  his  general 
control  as  to  the  business  in  which  the  crew  was  then  employed. 
The  jury  has  found  that  plaintiff  was  injured  by  reason  of  the 
negligence  of  Brownell  in  directing  the  movement  of  the  train  in 
the  operation  of  which  the  crew  was  then  engaged.  Plaintiff  based 
and  tried  his  action  and  has  recovered  verdict  therein  upon  the 
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theory  that  the  negligence  of  Brownell,  wliich  caused  the  injury 
complained  of,  was  under  the  provisions  of  chapter  657  of  the  Laws 
of  1906  (adding  to  Railroad  Law  [Laws  of  1890,  chap.  565],  §42a), 
known  as  the  Barnes  Act,  the  negligence  of  a  vice-principal  of 
defendant,  for  which  under  tliat  act  defendant  is  liable.  The 
sole  ground  now  urged  by  defendant's  counsel  as  error  for  which 
it  is  claimed  the  judgment  should  be  reversed,  is  that  Brownell's 
negligent  act  was  done,  not  in  his  capacity  bs  vice-principal,  but 
while  acting  simply  as  a  coemployee,  or  under  the  immediate  direc- 
tion* or  control,  for  the  time  being,  of  plaintiff  liimself.  In  support 
of  this  position  Gutlmariin  v.  Solvay  Process  Co.  (189  N.  Y.  490) 
and  OaUagher  v.  Newman  (190  id.  444)  are  cited.  We  do  not  think 
defendant's  position  is  well  founded. 

At  the  time  plaintiff  was  injured  he  with  the  other  members  of 
the  train  crew  was  engaged  in  carrying  out  the  instructions  given 
by  defendant's  assistant  yardmaster  to  shift  the  east  fifteen  cars 
of  a  string  of  seventeen  from  the  track  on  which  they  were  then 
standing  and  place  them  on  another  track.  The  locomotive  had 
been  attached  to  the  east  end  of  this  string  of  cars  and  plaintiff  was 
at  the  west  end  of  the  fifteenth  car  engaged  in  an  attempt  to 
nnconple  it  from  the  sixteenth  car,  which  he  had  been  directed  to 
do  by  the  conductor.  Plaintiff  made  se/eral  ineffectual  attempts 
to  lift  the  pin  which  locked  the  coupling  joining  these  two  cars 
with  the  appliance  at  the  end  of  the  fifteenth  car,  and,  as  is  usual 
when  a  pin  sticks  in  this  manner,  the  cars  had  been  moved  for 
short  distances  east  and  west  on  signal  given  by  plaintiff  in  an 
attempt  to  loosen  this  pin.  The  position  of  the  cars  was  such  that 
the  plaintiff  could  not  signal  the  desired  movement  of  the  train  to 
the  engineman  directly,  and  in  passing  the  signals  to  the  latter  the 
conductor,  who  was  two  or  three  car  lengths  east  of  plaintiff  and  on 
the  same  side  of  the  train  as  he,  took  them  from  plaintiff,  passed 
them  to  another  brakeman,  stationed  near  the  locomotive,  who  in 
turn  repeated  them  to  the  engineman.  It  appears  that  there  is  a 
well-recognized  rule  in  railway  service  that  when  operatives  are 
engaged  in  making  a  cut  or  coupling  of  cars,  signals  for  the  move- 
ment of  the  cars  are  to  be  given  only  by  the  one  who  is  making 
the  cnt  or  coupling,  so  that  at  this  time  no  one  but  plaintiff 
App.  Div.— Vol.  CXXVL        16    • 
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could  properly  and  safely  give  such  signals,  for  he  was  th^  one  in 
the  place  of  danger.  Plaintiff,  not  being  able  to  lift  the  pin  at  the 
end  of  the  fifteenth  car,  was  directed  by  the  conductor  to  get  up 
on  the  car  and  pull  the  pin  from  the  end  of  car  sixteen.  Finding 
the  chain  connecting  the  pin  with  the  lever  at  the  end  of  this  latter 
car  broken,  he  took  hold  of  the  broken  chain,  lifted  the  pin,  and, 
as  the  cars  separated  at  his  signal,  stepped  from  his  position  at  the 
end  of  car  sixteen  to  the  sill  of  car  fifteen.  The  cars  separated  a 
few  feet,  then  stopped  with  a  sudden  jerk  dislodging  plaintiffs  foot- 
hold on  the  car,  and  moving  quickly  to  the  west  caught  his  foot 
between  the  bumpers  of  the  cars  as  cars  fifteen  and  sixteen  came 
together,  causing  the  injuries  for  which  he  has  recovered  the  dam- 
ages represented  in  the  judgment  in  this  action.  The  last  move- 
ment of  the  train  for  which  plaintiff  had  given  his  signal  was 
towards  the  east,  which  separated  the  cars.  The  abrupt  stoppage 
and  change  of  direction  of  the  moving  cars  were  the  result  of,  and 
wholly  due  to,  a  signal  to  that  eflEect  given  by  the  conductor,  of 
which  concededly  plaintiff  had  no  knowledge  or  intimation.  Plain- 
tiff's injury  was  the  direet  result  of  giving  this  last  signal. 

The  provisions  of  the  statute  under  which  plaintiff  hajs  recovered 
his  judgment  so  far  as  important  here  are  as  follows  :  "  In  all  actions 
against  a  railroad  corporation  ♦  **  for  personal  injury  to  ♦  ♦  * 
any  person,  while  in  the  employment  of  such  corporation,  ♦  *  * 
arising  from  the  negligence  of  such  cor  |)oration,  *  *  *  or  of  an  j^ 
of  its  *  *  *  officers  or  employees,  every  employee  *  *  ♦  shall 
have  the  same  rights  and  remedies  for  an  injury  *  *  *  suffennl 
by  him  from  the  act  or  omission  of  such  corporation  *  ♦  *  or 
of  its  *  *  *  officers  or  employees  as  are  now  allowed  by  law, 
and  in  addition  to  the  liability  now  existing  by  law  it  shall  be  held 
in  such  actions  that  persons  engaged  in  the  service  of  any  railroad 
corporation,  foreign  or  domestic,  *  *  *  who  are  entrusted  by 
such  corporation  *  *  *  with  the  authority  of  superintendence, 
control  or  command  of  other  persons  in  the  employment  of  such 
corporation  *  *  *  or  with  the  authority  to  direct  or  control 
any  other  employee  in  the  performance  of  the  duty  of  such  employee, 
or  who  have,  as  a  part  of  their  duty,  for  the  time  being,  physical 
control  or  direction  of  the  movement  of  a  signal,  switch,  locomotive 
engine,  car,  train  or 'telegraph  office,  are  vice-principals  of  sach 
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corporation     «     *     *    and  are  not  fellow-servants  of  such  injured 
*    *     *    employee." 

Whether  the  act  of  the  conductor  in  giving  the  last  signal  for 
moving  the  train  was  within  liis  sphere  of  action  as  vice-principal, 
or  was  a  mere  negligent  performance  of  a  detail  of  duty  devolving 
upon  him  while  temporarily  acting  as  a  subordinate  or  coeinployee 
of  plaintiff  is,  as  has  been  said,  the  sole  question  presented  for  our 
determination. 

Under  tlie  rule  for  the  operation  of  cars,  to  which  reference  has 
already  been  made,  no  signal  for  the  movement  of  the  cars  at  that 
time  should  have  been  given  by  the  conductor  except  when,  and  as, 
plaintiff  directed.  If  plaintiff  had  himself  given  any  signal  at  that 
time,  which  Brownell  had  either  negligently  misinterpreted  or 
inaccarately  repeated,  a  different  question  as  to  the  quality  of  the 
negligent  act  wonlJ  doubtless  be  presented,  the  decision  of  which 
may  properly  abide  until  it  is  directly  presented  for  determination. 
But  the  signal  given  by  the  conductor,  Brownell,  while  it  was  given 
for  the  purpose  of  directing,  and  being  obeyed  resulted  in,  the 
movement  of  the  train  by  reason  of  which  plaintiff  was  injured,  was 
in  fact  an  independent  act  of  Brownell  originating  in  an  idea  con- 
ceived and  acted  upon  by  him  alone.  This  much  is  conceded  by 
Brownell  himself.  What  his  particular  idea,  or  purpose,  was  is  not 
perhaps  clear  in  view  of  the  facts  disclosed  by  the  evidence,  nor  is 
its  determination  now  necessary.  He  had  authority  to  direct  plain- 
tiflE  as  well  as  the  other  members  of  the  crew  in  the  performance  of 
their  duties  at  that  time,  which  he  had  exercised  just  previous  to  the 
accident,  in  directing  plaintiff  to  get  upon  the  car  and  pull  the  pin. 
He  also,  as  is  conceded,  had  the  general  "  control,  or  direction,  of  the 
movement "  of  the  cars.  This  general  control,  or  direction,  had  not 
departed  from  him  even  temporarily  while  plaintiff  was  making  the 
cut.  His  negligence  was  in  not  obeying  the  rule  to  take  signals  for 
the  movement  of  the  cars  at  that  time  only  from  the  plaintiff,  and 
of  his  own  initiative  assuming  to  exercise  his  general  authority  to 
direct  the  movement  of  the  cars.  It  was,  therefore,  under  the 
statute  to  which  we  have  referred  the  negligent  act  of  a  vice-principal 
for  which  defendant  is  liable. 

All  concurred,  except  McLennan,  P.  J.,  who  dicsented. 

Judgment  and  order  affirmed,  with  costs. 
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Frank  Ianne,  as  Administrator,  etc.,  of  Ansilio  Ianne,  Deceased, 
Eespondent,  v.  United  States  Gypsum  Company,  Appellant 

Fourth  Department,  May  18,  1908. 

ICasier  and  servant  —  ixgury  in  mine  —  failure  to  support  roof  —  evidence 

—  liarmless  error. 

A  common  laborer  in  a  mine  while  transporting  props  in  tram  cars  to  be  used  by 
a  "  propsetter ''  to  support  the  roof  of  the  tunnel,  is  not  engaged  in  making 
the  mine  safe,  and  his  representative  may  recover  for  his  death,  caused  by  the 
fall  of  the  roof,  on  the  ground  that  the  master  failed  to  provide  a  reasonably 
safe  place  in  which  to  work. 
•  Where  the  top  of  the  tunnel  was  composed  of  a  stratum  of  ash-rock  which 
slacked  on  exposure  to  air,  and  was  likely  to  fall  when  jarred  by  blasting, 
unless  supported,  a  master  is  negligent  in  allowing  a  surface  of  fifty  or  sixty 
square  feet  to  remain  unsupported  for  more  than  a  month. 

A  common  laborer  employed  in  a  mine  who,  following  directions,  transports 
props  by  tram  cars  to  be  used  by  the  propsetter  to  support  the  ceiling  with- 
out knowledge  of  danger  from  falling  rock,  is  not  guilty  of  contributor}^  negli- 
gence, nor  does  he  assume  the  risk,  being  entitled  to  assume  that  the  roof  will 
be  supported  in  a  reasonably  proper  manner. 

Where  the  negligence  of  a  master  in  failing  to  support  the  roof  of  a  mine  is 
beyond  question,  and  a  verdfct  for  the  plaintiff  is  not  excessive,  it  is  immate 
rial  that  the  plaintiff  was  allowed  to  introduce  inadmissible  evidence  as  to  the 
condition  of  the  mine  some  time  prior  to  the  accident. 

Kruse  and  Hobson,  JJ.,  dissented. 
» 
Appeal  by  the  defendant,  United   States  Gypsnm  Company, 

from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 

entered  in  the  office  of  the  clerk  of  the  county  of  Genesee  on  the 

16th  day  of  September,  1907,  upon  the  verdict  of  a  jury  for  $2,500, 

and  also  from  an  order  entered  in  said  clerk's  office  on  the  7th  day 

of  December,  1907,  denying  the  defendant's  motion  for  a  new  trial 

made  upon  the  minutes. 

The  action  was  commenced  on  the  13th  day  of  December,  1906, 

to  recover  damages  because  of  the  death  of  plaintiff's  intestate, 

alleged  to  have  been  caused  solely  through  the  negligence  of  the 

defendant. 

JI.  jE  Rourke^  for  the  appellant. 
Eugene  M.  Bartlett^  for  the  respondent. 
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McLennan,  P.  J. : 

The  defendant  is  a  corporation  engaged  in  mining  gypsum  at 
Oakfield  in  Genesee  county,  N.  Y.     Thene  was  a  shaft  fifty  or  sixty 
feet  in  depth  sunk  to  the  bottom  of  tlie  mine,  and  from  the  bottom 
of  the  shaft  were  tunnels  leading  to  different  parts  of  the  mine,  fol- 
lowing as  near  as  could  be  the  veins  of  gypsum.     Extending  over 
the  strata  of  gypsum  there  was  a  stratum  of  ash-rock  which  was  of 
some  two  feet  or  more  in  thickness,  and  over  it  was  a  limestone 
formation  which  covered  the  whole.     The  gypsum  and  material 
necessary  to  be  removed  in  order  to  reach  the  gypsum  were  loosened 
by  means  of  blasts,  and  this  loose  material  was  removed  from  the 
place  where  located  by  means  of  little  cars  run  upon  a  tramway, 
which,  when  loaded,  were  moved  along  the  track  to  the  bottom  of 
tl)e  shaft  and  then  raised  to  the  surface  of  the  ground.     The  ash- 
rock,  when  exposed  to  the  air,  was  liable  to  become  slaked  and  to 
fall,  unless  properly  supported  by  props ;  and  as  the  work  progressed 
it  was  the  duty  of  one  of  defendant's  employees,  who  was  called  a 
propsetter,  to  place  the  props  in  such  manner  as  would  prevent 
the  ash-rock  from  coming  down,   and    this  was  done  under  the 
direction  of  the  superintendent  or  foreman  who  represented  the 
master. 

The  accident  occurred  on  the  23d  day  of  October,  1906,  at  which 
time  the  plaintiff's  intestate,  who  was  an  Italian,  was  engaged 
with  another  workman  in  moving  the  little  cars  to  the  bottom  of 
the  shaft  from  the  place  where  the  material  had  been  loosened,  and 
then  running  the  cars  back  to  the  place  from  which  they  had  started, 
for  another  load.  On  the  day  in  question  the  plaintiff's  intestate, 
with  his  associate,  had  gone  to  the  bottom  of  the  shaft  with  a  load 
of  rock,  and  was  directed  to  take  back  with  him  a  load  of  props  with 
which  to  support  the  roof.  Such  props  were  loaded  upon  the  car 
and  the  car  was  pushed  back  to  the  place  from  which  the  load  of 
rock  had  previously  been  taken,  and  were  being  unloaded  and  deliv- 
ered to  the  propsetter ;  and  while  thus  engaged  in  unloading  the 
props  a  large  area  of  ash-rock  fell  upon  the  plaintiff's  intestate, 
the  propsetter,  and  the  associate  of  plaintiff's  intestate.  The 
propsetter  and  plaintiffs  intestate  were  instantly  killed ;  the  asso- 
ciate of  the  intestate  was  also  caught  under  the  rock,  but  was 
not  crashed. 
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It  appears  very  conclusively  that  plaintiflPs  intestate  was  not 
engaged  in  making  the  mine  safe.  He  knew  nothing  about  the 
danger  attending  the  failure  to  properly  prop  the  mine ;  he  was  not 
engaged  in  that  work ;  he  simply  was  asked  to  deliver  and  unload 
the  props  at  the  end  of  the  line  where  he  was  at  work,  so  that  thej 
could  be  obtained  and  used  by  the  propsetter.  So  that  it  seems  to  me 
clear  that  the  plaintiff  has  a  right  to  insist  that  it  was  incumbent  upon 
the  defendant  to  provide  his  intestate  with  a  reasonably  safe  place  in 
which  to  work.  That  the  place  was  not  safe  and  that  its  unsafe 
and  dangerous  condition  was  known  to  defendant  is  absolutely 
beyond  dispute.  It  appears  that  a  space  some  fifty  or  sixty  feet 
square  where  the  deceased  was  working  was  allowed  to  remain  for 
more  than  a  month  without  any  props,  and. the  experience  of  the 
defendant  and  of  its  then  superintendent  tauglit  them  that  the  ash- 
rock  was  liable  to  fall  at  any  time  when  jarred  by  the  force  of  the 
blasts  which  were  constantly  being  put  in  the  vicinity  of  this  large 
space  of  unsupported  roof. 

In  other  words,  without  going  into  the  details  of  the  evidence,  it 
seems  to  me  that  the  negligence  of  the  defendant  is  absolutely 
established  because  of  its  failure  to  provide  the  plaintiff^s  intestate 
with  a  reasonably  safe  place  in  which  to  work.  That  negligence  is 
not  only  proven  by  the  plaintiff,  but  the  superintendent  of  the 
defendant,  the  only  witness  called  by  it,  testifies  practically  to  the 
same  thing. 

There  is  no  basis  in  the  evidence  upon  which  to  charge  plaintiffs 
intestate  with  contributory  negligence.  He 'was  doing  his  work  at 
the  time  of  the  accident  precisely  a&  he  had  been  told  to  do  it 
and  as  ho  had  been  doing  it  ever  smce  he  had  been  in  defend- 
ant's employ.  Neither  is  there  anything  to  support  the  sugges- 
tion that  he  assumed  the  risk.  He  had  no  knowledge  that  any 
danger  existed  from  the  falling  of  the  rock,  and  he  had  a  right  to 
assume  that  the  roof  would  be  supported  in  a  reasonably  proper 
manner. 

The  appellant  insists  that  the  judgment  should  be  reversed 
because  of  the  erroneous  admission  of  certain  evidence ;  and  while 
the  particular  evidence  of  which  it  complains  is  not  pointed  out  in 
the  brief  of  appellant's  counsel,  he  refers  to  the  whole  of  the  evi- 
idence  of  the  plaintiff's  witness,  a  Mr.  Watts,  which  is  contained  in 
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the  record  at  folios  155-224.     Several  of  the  answers  given  to  the 
questions  propounded  by  plaintiff's  attorney  were  clearly  incompe- 
tent.    Mr.  Watts  had  been  superintendent  of  the  mine  for  some 
years  and  up  to  within  three  or  four  months  of  the  time  of  the 
accident.     He  was  permitted  to  testify,  over  defendant's  objection, 
as  to  the  manner  in  which   the  mine  was  managed  and  operated 
daring  the  time  he  was  superintendent,  and  sncli  testimony  was 
received  upon  tlie  theory  that  it  would  be  shown  that  the  same  meth- 
ods had  continued  up  to  and  including  the  time  of  the  accident. 
But  such  connecting  evidence  was  not  given,  and  a  motion  was  made 
to  strike  out  the  evidence  already  given,  which  was  denied.     The  wit- 
ness was  also  permitted  to  testify  to  what  had  been  said  to  him  by  the 
manager  of  the  mine  in  regard  to  placing  blasts ;  that  they  wanted 
him  to  set  off  two  or  more  blasts  at  one  time,  which  he  refused  to 
do   because  it  would  increase  the  danger  to  the   work.     He  was 
allowed  to  say,  in  substance,  that  the  purpose  of  such  request  on 
the  part  of  the  management  was  to  save  time  and  expense.     Other 
evidence  of  the  same  sort  was  given  over  defendant's  objection, 
and  it  was  clearly  incompetent,  and  was  such  as  to  furnish  ground 
for  reversal,  except  that,  as  it  seems  to  me,  it  did  not  have  any  bear- 
ing upon  the  real  issue  in  controversy  in  this  case,  to  wit,  whether 
or  not  the  mine  at  the  time  of  the  accident  was  reasonably  safe.    As 
before  said,  the  fact  that  it  was  not  so  is  established  practically  with- 
out contradiction.     Upon  the  evidence  the  jury  could  not   have 
fonnd  otherwise  than  it  did,  that  the  condition  of  the  mine  at  the 
time  of  the  accident  was  unsafe  and  dangerous  because  of  the  fail- 
ure of  the  defendant  to  see  to  it  that  the  roof  was  properly  sup- 
ported, and  that  that  i:nsafe  and  dangerous  condition  existed  for 
such  length  of  time  as  that  the  defendant  knew  it,  or  ought  to  have 
known  it,  by  the  exercise  of  reasonable  care  and  diligence.    Besides, 
it  cannot  be  said  that  the  improper  or  immaterial  evidence  improp- 
erly influenced  the  jury,  because  the  amount  of  the  verdict  was  cer- 
tainly conservative.     Here  was  a  bright,  healthy  young  man,  twenty- 
three  or  twenty-four  years  of  age,  earning  good  wages,  who  was 
killed,  and  the  verdict  was  only  $2,500.     No  harm  resulted  from 
the  reception  of  the  evidence  objected  to.     Beyond  question  the 
place  where  plaintiff's  intestate  was  set  to  work  was  unsafe  and 
dangerous  in  the  extreme,  and  the  defendant  knew,  or  ought  to 
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have  known,  that  fact.    The  deceased  knew  nothing  about  it ;  he 
was  performing  his  work  precisely  as  directed. 

Tlie  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

All  concurred,  except  Kbusb  and  Robson,  JJ.,  who  dissented. 

Judgment  and  order  affirmed,  with  costs. 


Mart  E.  Boyce,  as  Administratrix,   etc.,  of  Henry  H.  Boyce, 

Deceased,  Respondent,  v.  New  York  City  Railway  Compaky, 

Appellant. 

Second  Department,  May  1,  1906. 

Negligence  —  street   railroad  —  contributory  negligence  —  damages  ^ 

evidence. 

Although  the  court  charges  that  phvlntiff's  evidence  must  outweigh  that  of 
defendant,  the  jury  is  entitled  to  decide  the  question  presented  upon  the 
whole  evidence,  and  if  defendant  supplies  evidence  which  the  plaintiff  needs 
to  make  out  a  case,  it  iDures  to  his  benefit. 

Where,  in  an  action  to  recover  for  death  of  plaintiff's  intestate,  who  was  struck 
by  defendant's  car  in  a  congested  street,  it  is  shown  that  decedent  looked  np 
and  down  the  street  on  leaving  the  curb,  it  is  to  be  inferred  that  he  saw  the 
approaching  car,  which  was  150  feet  away  and  traveling  at  a  high  rate  of 
speed,  and  calculated  that  it  was  safe  to  cross  ahead  of  it,  and  thereupon 
turned  his  attention  to  a  car  approaching  from  the  opposite  direction.  He  wrs 
not  negligent,  as  a  matter  of  law,  because  of  his  miscalculation  caused  by  the 
ilefendaut's  negligence  in  running  the  car  at  too  high  a  rate  of  speed,  for  he 
had  a  right  to  assume  that  defendant  would  use  care. 

On  the  question  of  damages  to  the  next  of  kin  evidence  that  the  deceased  acquired 
stock  by  promoting  patents  and  mining  enterprises  is  admissible,  as  it  bears 
upon  his  earning  capacity. 

Evidence  examined  and  a  verdict  of  $27,500  held  not  to  be  ezcessiyo. 

Appeal  by  the  defendant,  the  New  York  City  Railway  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  West^jhester  on 
the  7th  day  of  March,  1907,  upon  the  verdict  of  a  jury  for  $27,600, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  Sth  day 
of  March,  1907,  denying  the  defendant's  motion  for  a  new  trial 
made  upon  tlie  minutes. 
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Charles  F.  Brown  [Bayard  H,  Ames^  Vine  H,  Smith  and  Henry 
A,  Robinson  with  him  on  the  brief],  for  the  appellant. 

Benjamin  F,  Tracy  [Orosverwr  II.  Ba^hus  with  him  on  the 
brief],  for  the  respondent. 

MiLijsB,  J. : 

At  about  one  p.  m.  on  October  14,  1903,  the  plaintiffs  intestate 
was  attempting  to  cross  lower  Broadway  from  west  to  east,  about 
opposite  No.  82,  and  a  short  distance  north  of  Morris  street  and 
Bowling  Green,  when  he  was  struck  by  a  south-bound  electric  car 
and  sustained  injuries  from  which  he.  died  within  an  hour.  The 
important  question  in  the  case  is  the  one  always  present  in  this 
class  of  cases  —  has  the  plaintiff  sustained  the  burden  of  showing 
that  the  deceased  was  free  from  contributory  negligence  ? 

It  was  apparently  assumed  on  argument  by  the  learned  counsel 
for  the  appellant  that  the  defendant's  witnesses  strengthened  the 
plaintiff's  case,  because  the  proposition  was  advanced  that  the  plain- 
tiff's right  to  succeed  must  be  determined  solely  by  reference  to  her 
own  evidence,  in  view  of  the  charge  of  the  court  that  her  evidence 
mnst  outweigh  that  of  the  defendant.  We  think  the  jury  were 
entitled  to  decide  the  questions  before  them  upon  the  whole  evi- 
dence, and  that  if  the  defendant  supplied  the  evidence  which  the 
plaintiff  needed  to  make  out  a  case  she  is  entitled  to  the  benefit 
of  it.  However,  we  think  the  plaintiff's  evidence  presented  a 
question  for  the  jury,  and  shall  consider  the  case  from  that 
standpoint. 

The  plaintiff's  evidence  tends  to  show  that  as  the  deceased  left 
the  curb  he  looked  both  up  and  down  Broadway,  and  that  the  car 
which  caused  his  death  was  one  hundred  and  fifty  feet  away,  trav- 
eling at  a  high  rate  of  speed,  the  witnesses  say  from  fifteen  to  twenty 
miles  an  hour ;  that  just  as  the  deceased  was  leaving  the  east  rail  of 
the  sonth-bound  track  he  was  struck  by  the  approaching  car,  which 
had  not  slackened  its  speed,  and  was  thrown  to  one  side  in  such  a 
manner  as  to  strike  upon  his  head  and  shoulders.  A  car  approach- 
ing from  the  opposite  direction  was  thirty  or  forty  feet  away  from 
the  place  of  the  accident  when  it  occurred.  The  curb  was  thirteen 
feet  from  tlie  west  rail  of  the  south-bound  track,  the  space  between 
the  rails  was  four  feet  eight  inches,  and  the  cars  overhung  the  rails 
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a  foot  on  each  side.  There  are  no  street  intersections  on  lower 
Broadway  for  a  considerable  distance  north  of  Bowling  Green. 
The  accident  happened  at  the  luncheon  hour,  when  many  people 
are  usually  crossing  the  street.  The  defendant's  witnesses  testified 
that  its  cars  could  not  safely  be  run  faster  than  five  or  six  miles  an 
hour  on  lower  Broadway  because  of  the  congested  condition  of  the 
street.  The  plaintiff's  evidence  does  not  show  that  the  deceased 
looked  to  the  north  after  leaving  the  curb,  and  the  court  left  it  to 
the  jury  to  decide  whether  he  should  have  done  so.  The  motorman 
did  not  give  any  alarm,  by  sounding  the  gong  or  otherwise,  until 
the  moment  of  the  collision.  The  defendant's  car^  at  the  time  of 
the  accident,  usually  ran  under  a  headway  of  half  a  minute  on 
lower  Broadway. 

The  defendant  contends  that  there  is  no  proof  that  the  deceased 
saw  the  south-bound  car,  and  that  he  was  guilty  of  contributory 
negligence,  as  a  matter  of  law,  in  getting  in  front  of  a  car  which  he 
ought  to  have  seen  in  time  to  avoid  being  hit.  The  facts  involved 
in  this  case  distii^gnish  it  from  the  large  number  of  cases  cited  by 
the  appellant  dealing  with  similar  accidents,  and  for  that  reason  it 
would  be  profitless  to  discuss  those  cases.  There  can  be  no  differ- 
ence of  opinion  as  to  the  legal  principles  applicable,  but  only  a 
difference  as  to  the  conclusions  to  be  drawn  upon  applying  those 
principles  to  the  established  facts.  We  may  assume  tliat  the  defend- 
ant's cars  had  the  right  of  way,  but  the  character  of  the  street,  its 
congested  condition,  the  frequency  of  the  running  of  cars  and  all  of 
the  surrounding  circumstances  were  important  as  bearing  upon  tbe 
care  to  be  exercised  by  both  the  pedestrian  and  the  motorman.  It 
was  not  only  lawful,  but  practically  necessary,  for  people  to  cross 
the  street  at  other  points  than  street  intersections  or  regular  cross- 
ings, and  the  defendant  could  not  lawfully  run  its  cars  in  utter 
disregard  of  the  rights  of  others.  While  it  had  the  right  of  way,  it 
by  no  means  had  the  right  to  exclude  the  public  from  the  use  of 
the  street,  as  it  would  do  if  permitted  to  run  its  cars  as  the  plain- 
tiff's evidence  and  the  conceded  circumstances  proved  the  car  in 
question  was  run. 

We  start  with  the  proposition  that  the  decedent  exercised  some 
care,  because  he  looked  in  both  directions  upon  leaving  the  curb. 
We  have  a  right  to  infer  that  he  looked  for  the  purpose  of  obserr- 
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ing  whether  it  was  safe  to  cross,  and  while  the  appellant  argues 
that  there  is  no  proof  that  he  saw  the  approaching  car,  the  fact  tiiat 
he  had  an  unobstructed  view  of  it  150  feet  away,  when  he  looked, 
proves  that  he  did  see  it.  It  is  certainly  permissible  to  infer 
that  a  man  in  the  possession  of  his  faculties  sees  what  he  looks  at  in 
plain  sight.  The  .fact  that  he  looked  for  the  purpose  of  determining 
the  safety  of  attempting  a  crossing  and  saw  the  car,  warrants  the 
inference  that  he  made  a  niental  calculation  that  it  was  safe  to 
attempt  to  cross  ahead  of  it.  The  deceased  had  more  than  one 
thing  to  look  out  for,  and  it  could  not  be  said  to  be  negligence  as 
matter  of  law  not  to  look  again  at  the  object  from  which  he  had 
calculated  there  was  no  danger.  A  car  was  approaching  on  the 
north-bound  track.  The  natural  thing,  and  the  thing  which  we 
have  a  right  to  assume  the  decedent  did  after  concluding  that  there 
was  no  danger  from  the  south-bound  car,  was  to  keep  his  eye  on  the 
car  approaching  on  the  track  farthest  away.  The  appellant  argues 
that  if  the  deceased  saw  the  south-bound  car,  he  must  have  observed 
its  reckless  speed,  but  that  does  not  follow.  The  car  passed  the  wit- 
nesses who  testified  as  to  its  speed.  The  deceased  at  least  had  a  right 
to  rely  on  the  assumption  that  the  defendant  would  not  run  its  cars 
in  utter  disregard  of  the  lives  and  safety  of  the  people  constantly 
crossing  the  street  in  that  section  of  Broadway.  If  the  car  had  been 
only  one  hundred  feet  away,  running  at  a  proper  speed,  he  would 
have  had  ample  time  to  pass  the  eighteen  feet  eight  inches  necessary 
to  reach  a  point  of  safety  beyond  the  path  of  the  approaching  car. 
Distances  as  stated  on  paper  are  deceptive.  One  has  only  to  take 
actual  observation  of  the  conditions  of  travel  in  the  congested  por- 
tions of  the  city  to  perceive  that  if  the  rule  contended  for  by  the 
appellant  is  to  prevail  pedestrians  may  never  cross  a  street  without 
being  subject  to  the  imputation  of  negligence.  In  crossing  the 
streets  at  such  points  pedestrians  have  to  make  calculations  and  act 
upon  them  quickly,  relying  upon  the  assumption  that  every  person 
will  respect  the  rights  of  others.  A  disregard  of  duty  by  a  single 
person  will  almost  inevitably  result  in  accident  at  such  points.  Of 
course  pedestrians  must  exercise  alertness  commensurate  with  the 
situation,  but  they  cannot  be  held  to  be  negligent  as  matter  of  law 
because  of  a  miscalculation  caused  by  another's  negligence. 
The  learned  trial  justice  clearly  presented  the  case  to  the  jury  in 
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accordanoe  with  the  views  hereiDbefore  expi'eesed,  and  it  is  nnneoes- 
sary  to  consider  further  the  questions  presented  in  reference  to  the 
charge.  The  only  other  questions  involved  on  the  appeal  relate  to 
the  amount  of  the  verdict  and  the  admission  of  evidence  on  the 
question  of  damages. 

^The  plaintiff  was  permitted  to  show  that  the  deceased  had  earned 
$5,000  a  year  and  upwards ;  that  he  received  $1,500  a  year  as  secre* 
tary  of  the  Navy  League,  and  that  his  other  earnings  were  derived 
from  an  agency  for  the  sale  of  certain  patent  rights  and  from  the 
promotion  of  mining  enterprises.  The  appellant  argues  that  a 
part  of  the  earnings  from  the  promotion  business  was  derived  from 
the  investment  of  capital,  and  that  hence  the  proof  of  earnings 
from  that  source  should  have  been  excluded.  I  think  a  fair  con- 
struction of  the  testimony  of  the  plaintiff  on  that  subject  is  that 
whatever  stock  the  deceased  had  in  the  enterprises  which  lie  pro* 
moted  was  allowed  him  for  his  services,  and  did  not  represent 
money  actually  invested.  She  plainly  testified  that  none  of  the 
earnings  were  derived  from  dividends  on  said  stock,  and  tlie  court 
charged  the  jury,  at  the  defendant's  request,  that  they  could  not 
consider  as  a  part  of  the  earning  capacity  of  the  deceased  Iiis  income 
from  any  capital  invested  by  him.  Adopting  the  construction  ol 
the  testimony  contended  for  by  the  appellant,  I  think  no  error  w»j 
committed  in  receiving  it  or  in  refusing  to  strike  it  out.  The  two 
cases  principally  relied  upon  by  the  appellant  are  Head  v.  Brooklyn 
Heights  R.  R.  Co,  (32  App.  Div.  503)  and  IlewleU  v.  Brooklyn 
Heights  R.  R.  Co.  (63  id.  423).  Those  cases  were  decided  on  the 
authority  of  Masterton,  v.  Village  of  Mount  Vernon  (58  If.  T. 
391).  That  was  not  a  death  case.  While  it  was  held  that  the 
plaintiff  could  have  proven  the  nature  and  extent  of  the  business  in 
which  he  was  engaged,  the  part  transacted  by  him  and,  if  he  could, 
the  compensation  usually  paid  for  such  services,  he  could  not  prove 
earnings  derived  partly  from  his  own  efforts,  partly  from  efforts  of 
his  partner  and  partly  from  invested  capital.  The  two  cases  referred 
to  supra  were  death  cases.  In  the  Read  case  it  was  held  error  to 
admit  evidence  of  the  profits  derived  from  a  partnership  engaged 
in  the  contracting  business  to  which  it  did  not  appear  that  the 
deceased  contributed  anything  except  the  money  invested;  and  in 
the  Hewlett  case  it  was  held  error  to  admit  evidence  of  the  amount 
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received  per  load  for  garden  truck  produced  by  a  market  gardener 
on  a  farm  which  he  owned.  It  is  dear  that  such  evidence  had  no 
bearing  on  the  capacity  or  earning  power  of  the  deceased. 

The  question  for  the  jury  on  this  branch  of  the  case  was  the 
pecuniary  value  of  the  life  of  the  deceased  to  his  next  of  kin. 
Upon  that  question  anything  bearing  on  the  ^^  character,  qualiti^, 
capacity  and  condition  of  the  deceased,  and  *  *  *  the  age,  sex, 
circumstances  and  condition  of  the  next  of  kin"  was  relevant. 
(Lockwood  v.  iT.  r.,  Z.  K  ds  W.  R.  R.  Co,,  98  N.  Y.  523.)  In 
EhrgoU  V.  Mayor  (96  N.  Y.  264,  276)  the  case  of  Masierton  v.  Yilr 
lage  of  Mount  Vernon  {mprd)  is  distinguished.  The  value  of  a 
life  cannot  be  determined  with  the  mathematical  precision  with 
which  a  man's  earnings  can  be  ascertained,  and  any  fact  shedding 
hght  on  the  question  is  relevant.  In  the  case  of  a  man  receiving  a 
professional  income  or  a  fixed  salary  tlie  question  of  invested  capital 
does  not  enter,  but  the  men  most  likely  to  accumulate  property  for 
their  next  of  kin  are  those  who  use  invested  capital.  They  leave 
the  capital  on  their  death,  but  cannot  leave  the  capacity  which 
makes  its  nse  profitable.  Of  course,  income  from  investments 
alone  cannot  be  considered,  but  every  fact  bearing  u  pontile  capacity 
of  the  deceased,  whatever  his  occupation,  is  admissible,  and  cannot 
be  excluded  merely  because  the  particular  ability  was  to  accumu- 
late money  by  the  use  of  money.  The  evidence  in  this  case  was 
admissible,  and  as  limited  by  the  charge  presents  no  error. 

The  verdict  of  the  jury  was  $27,500.  The  deceased  was  in  his 
sixty-second  year,  in  good  health,  and  had  an  expectancy  of  life  of 
twelve  and  twenty-eight  one-hundredths  years.  He  contributed  to 
the  support  of  his  wife  $2,500  to  $3,000  a  year ;  he  left  a  widow  and 
three  daughters,  one  of  them  unmarried.  "While  the  verdict  was 
large,  perhaps  fully  as  large  as  the  proof  warranted,  it  cannot  well  be 
said  that  it  was  not  sustained  by  the  proof,  and  1  advise  that  the 
judgment  and  order  be  affirmed. 

Present  —  Woodward,  Hooker,  Gaynor,  Eich  and  Mlller,  J  J. 

Judgment  and  order  unanimously  affirmed,  with  costs. 
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Dayio  E.  Longensokek,  Respondent,  v,  John  K.  Kuhn  and  Others 

Appellants. 

Second  Department,  May  1,  1908. 

Conspiracy  -—  conversion  —  failure  to  connect  attorney  with  oon«pixacy 
—  when  mortgagee  not  liable  for  conversion. 

Evidence  in  an  action  for  a  conspiracy  to  deprive  the  plaintiff  of  his  property  by 
converting  it  examined,  and  held.  Insufficient  to  connect  a  defendant  attorney 
at  law  who  had  acted  for  both  parties  in  drawing  bills  of  sale  with  the 
conspiracy. 

Where  the  vendee  of  a  business  has  secured  the  payment  of  the  purchase  price 
by  a  chattel  mortgage  and  subsequently  abandons  the  business  and  refuses  to 
pay  the  rent  of  the  premises,  he  cannot  hold  the  mortgagee  for  conversion  in 
taking  possession  of  the  property^  as  he  had  that  right  under  the  mortgage. 

Appeal  by  the  defendants,  John  E.  Kuhn  and  others,  from  a 
judgment  of  the  County  Court  of  Kings  county  in  favor  of  tlie 
plaintiff,  entered  in  the  office  of  the  clerk  of  said  county  on  the 
16t]i  day  of  March,  1907,  and  also  from  an  order  entered  on  tlie 
15th  day  of  March,  1907,  denying  their  motion  for  a  new  trial  made 
upon  the  minutes. 

John  G.  McGuire  [John  J.  MoGinnis  with  him  on  the  brief], 
for  the  appellants, 

Alfred  T.  Davison^  for  the  respondent. 

MiLI  ER,  J. : 

This  is  an  action  for  a  conspiracy  to  deprive  the  plaintiff  of  his 
property  by  converting  it  to  the  use  of  the  defendants  or  some  of 
them.  The  facts,  though  there  is  but  little  conflict  in  the  evidence, 
are  somewhat  complicated.  The  defendant  Fraim,  an  old  man  over 
seventy  years  of  age,  owned  a  dental  business,  which  was  conducted 
under  the  name  of  Fraim  &  Nephew.  The  plaintiff  was  his 
nephew,  and  had  learned  the  business  with  him,  and  for  many 
years  had  been  associated  and  lived  with  him,  but  at  the  time  of  the 
transactions  involved  in  this  suit  they  were  living  apart  and  the 
plaintiff  was  conducting  an  independent  business.  The  defendant 
Kuhn  was  and  for  many  years  had  been  the  friend  and  lawyer  ot 
both.  The  defendant  Firth  was  employed  in  the  business  by  the 
defendant  Fraim  at  the  time  of  the  commencement  of  the  negotia- 
tions leading  up  to  this  suit.     In  March,  1903,  the  defendant  Fraim 


Digitized  by 


Google 


LONGENBOKEB  V.  EuHST.  255 


App.  DiT.]  Second  Department,  May,  1906 

sold  the  business  to  the  plaintiff  and  executed  to  him  a  bill  of  sale 
thereof,  taking  back  a  chattel  mortgage  to  secure  the  payment  of  a 
note  of  $450,  given  for  the  purchase  price.     The  defendant  Kuhn 
drew  the  papers,  acting  for  both  parties.     In  July,  1903,  the  plain- 
tiff, having  meanwhile  become  dissatisfied,  executed  a  bill  of  sale 
re  transferring  the  property  to  the  defendant  Fraim,  and  the  defend- 
ant  Fraim  executed  a  satisfaction  of  the  chattel  mortgage,  the 
defendant  Kuhn  again  preparing  the  papers  and  acting  for  both. 
The  parties  differ  as  to  that  transaction  only  in  this  respect,  viz.,  the 
plaintiff  asserts  that  he  went  alone  to  the  defendant  Kuhn's  office 
to  execute  the  bill  of  sale;  the  defendants  say  that  both  were  there 
together;  the  plaintiff  says  that  the  papers  were  never  delivered; 
the  defendants  assert  that  they  were.     It  is  undisputed  that  shortly 
afterward  the  plaintiff  concluded  to  resume  control  of  the  business. 
He  says  he  was  advised  by  the  defendant  Kuhn  that  the  papers  not 
having  been  executed  were  a  nullity;  the  defendant  Kuhn  says 
that  he  advised  him  to  the  contrary ;  that  the  papers  having  been 
delivered  it  would  be  necessary  to  have  new  ones  executed,  and  that 
he  had  better  take  charge  of  the  business  for  a  while  and  to  make 
sure  whether  he  wanted  to  go  on  with  it  before  having  the  papers 
execnted.     The  new  bill  of  sale  and  the  satisfaction  of  the  chattel 
mortgage  were  left  in  the  possession  of  the  defendant  Kuhn.     The 
plaintiff  did  resume  control  of  the  business,  retaining  the  defendant 
Firth  in  his  employ  until  August  or  September,  1904.     Prior  to  the 
July  transaction  he  had  paid  to  the  defendant  Fraim  $100 ;  sub- 
sequently thereto  he  paid  him  $150  more.      In  August  or  Sep- 
tember, 1904,  the  plaintiff  again  became  dissatisfied,  and  here  again 
there  is  some  conflict  as  to  precisely  what  occurred,  the  defendants 
asserting  that  the  plaintiff  surrendered  the  business  and  the  prop- 
erty to  the  defendant  Fraim,  and  the  plaintiff  denying  it.     At  any 
rate   the   plaintiff  went    away  to  visit  his  son  at  Saranac  Lake. 
Before  going  he  wrote  the  landlord  the  following  letters : 

"  BBOoKLrN,  N.  Y.,  Sept.  26,  1904. 
"  Mb.  Bog  art  : 

"  Deab  Sib. —  You  will  collect  the  rent  of  301  Fulton  St.  from 

Fraim  and  Kephew  as  heretofore,  as  I  shall  assume  no  responsibility 

in  the  future.  Yours  &c., 

«D.  R.  LONGENECKER." 
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"Brooklyn,  K  Y.,  Oct.  5,  1904. 
"  Mr.  Bogart  : 

"  Dear  Sir. —  I  did  not  know  yon  were  in  the  office  while  I  was 
at  the  other  end  of  the  'phone.  I  left  your  card  below  and  was  not 
quite  sure  of  your  number. 

"  We  had  better  let  ^  things  simmer '  for  a  few  days  as  I  expect 
to  get  hold  of  that  Place.     And  '  clean  house.' 

^'  I  am  going  down  there  just  as  soon  as  I  mail  this,  and  have  an 
understanding  with  Dr.  Fraim  who  is  my  uncle.  He  and  *  Firth' 
must  go,  then  I  will  ^  take  hold.' 

"  Yours  truly, 

"  D.  R.  LONGENECKER" 

"Brooklyn,  N.  Y.,  Oct.  18,  1904. 
"  Mr.  Bogart  : 

"  Dear  Sir. —  I  cannot  make  any  satisfactory  arrangements  with 
Dr.  Fraim  so  have  withdrawn.  I  still  think  something  will  hap- 
pen so  I  can  take  hold,  but  at  present  I  am  out.  I  am  going  to 
Saranac  Lake  to  see  my  son  who  is  ill. 

"  Now  if  I  were  you  I  would  do  nothing  hasty,  as  I  am  satisfied 
they  will  pay  their  rent  and  that  is  all  you  want.  I  have  no 
grievance. 

"  Yours  truly, 

"  D.  R.  LONGENECKER"  ' 

On  October  22,  1904,  he  wrote  the  defendant  Fraim  from  Sar- 
anac Lake  in  substance  informing  said  Fraim  that  he  considered 
himself  out  of  the  business  and  advising  Fraim  to  complete  his 
plans  with  Firth,  referring  to  some  negotiations  which  he  thought 
Firth  and  Fraim  were  conducting  clandestinely.  On  the  twenty* 
sixth  of  October  the  defendant  Fraim  executed  a  bill  of  sale  of  said 
business  and  the  furniture  and  property  used  in  connection  there- 
with to  the  defendant  Firth,  and  the  latter  took  possession  and, 
when  the  plaintiff  returned,  denied  him  admittance.  The  defend- 
ant Kuhn  drew  said  bill  of  sale.  The  jury  found  a  verdict  against 
all  of  the  defendants  for  $900  on  the  ground  of  conspiracy. 

We  are  unable  to  find  any  evidence  whatever  in  the  record  to 
connect  the  defendant  Kuhn  with  the  alleged  conspiracy.  The 
misunderstanding  between  him  and  the  plaintiff  as  to  whether  the 
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bill  of  sale  aud  the  satisfaction  of  the  chattel  mortgage  of  July, 
1903,  were  ever  delivered  does  not  siifiice.  If  the  plaintiff's  version 
was  correct,  tlie  original  bill  of  sale  of  March,  1903,  remained  in  full 
force  and  effect ;  if  the  defendant  Kuhn's  recollection  of  the  trans- 
action was  correct,  the  parties  were  restored  to  their  original  situa- 
tion before  the  negotiations  began.  In  the  one  case  the  defendant 
Fraim  had  the  absolute  title  to  the  property ;  in  the  other  a  title 
under  the  chattel  mortgage  subject  to  the  plaintiffs  right  to  redeem ; 
and  whichever  view  of  the  transaction  was  correct,  the  defendant 
Kuhn  was  guilty  of  no  wrong  in  drawing  the  bill  of  sale  for  the 
defendants  Fraim  and  Firth  in  October,  1904. 

It  is  difficult  to  perceive  how,  upon  this  record,  an  action  for  con- 
version could  be  maintained  against  the  defendants  Fraim  and  Firth. 
The  plaintiffs  own  letters  show  that  he  had  abandoned  the  premises 
by  refusing  to  pay  rent  to  the  landlord  and  by  directing  the  latter 
to  collect  the  rent  of  the  firm  of  Fraim  &  Nephew,  and  that  he  had 
advised  the  defendant  Fraim  of*  his  withdrawal.  If  the  bill  of  sale 
and  chattel  mortgage  of  March,  1903,  were  still  in  force,  thedefend- 
aTit  Fraim  had  a  right  to  take  possession  under  the  chattel  mortgage, 
and  was  not  liable  for  conversion  in  so  doing. 

The  judgment  and  order  should  be  reversed. 

WooDWABD,  Jenks,  Hooker  and  High,  JJ.,  concurred. 

Judgment  and  order  of  the  County  Court  of  Kings  county 
reversed  and  new  trial  ordered,  costs  to  abide  the  event. 


TiLLiE  VON  Au,  as  Executrix,  etc.,  of  Orro  E.  von  Au,  Deceased, 
Respondent,  v.  Louis  Maoenheimer  and  Charles  F.  Hauo, 
Appellants,  Impleaded  with  John  Noval,  Defendant. 

Second  Department,  May  1,  1908. 

Fraud — sale  of  stock  induced  by  misrepresentation  as  to  condition  of 
company  — individual  action  by  stockholder— fieu^s  showing  fraud  — 
duties  of  offtcers  to  stockholders  —  charge  examined  and  approved. 

An  individual  stockholder  who  has  been  induced  to  sell  her  stock  to  the  manag- 
ing officers  of  a  corporation  for  an  adequate  consideration  by  means  of  false 
representations  as  to  the  condition  of  the  company  and  the  amount  of  divi- 
Afp.  Div.— Vol.  CXXVL        17 
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dends  it  could  pay  has  an  action  on  the  case  for  damages,  even  though  the 
fraud  may  have  wronged  the  corporation  and  would  support  an  action  on  its 
behalf  by  stockholder. 

Where  in  such  action  it  appears  that  the  defendant  officers  owning  a  large  per- 
centage of  the  stock,  which  had  previously  paid  dividends  from  nine  to  four- 
teen per  cent,  declared  only  a  three  per  cent  dividend  and  represented  to 
the  plaintiff,  a  stockholder,  that  the  company  had  suffered  reverses,  and  at 
the  same  time  increased  their  own  salaries  from  |2,500  to  |7,500,  but  the 
day  after  purchasing  plaintiff's  stock,  and  less  than  a  month  from  the  time 
they  declared  said  dividend,  declared  a  special  dividend  of  ten  per  cent  and 
used  the  proceeds  to  meet  the  check  given  to  the  plaintiff  in  payment  for  her 
stock,  and  at  the  next  regular  meeting  reduced  the  salaries  of  the  officers  to 
$4,000,  a  case  of  fraud  and  deceit  is  established. 

The  gist  of  a  civil  action  for  conspiracy  is  the  damage,  not  the  conspiracy,  and 
the  averment  and  proof  of  the  latter  is  only  important  to  join  all  the  defend- 
ants and  hold  them  responsible  for  the  acts  and  declarations  of  each. 

Where  damage  results  from  an  act  which  if  done  by  one  alone  is  not  ground  for 
action,  the  like  act  is  not  rendered  actionable  because  done  by  several  in 
pursuance  of  a  conspiracy. 

Although  the  relation  of  managing  officers  of  a  corporation  to  a  stockholder  is 
not  strictly  that  of  trustee  and  cestui  qus  trust,  it  is  in  a  sense  fiduciary,  and 
their  superior  position  imposes  upon  them  a  duty  to  an  individual  stockholder 
not  to  take  advantage  of  the  opportunity  offered  by  their  position  to  wrong 
her  by  any  affirmative  act  designed  to  injure.  Thus,  they  may  not  inten- 
tionally abuse  their  power  by  actually  or  apparently  depressing  the  value  of 
stock  for  the  purpose  of  acquiring  it  from  a  stockholder  at  an  undervaluation, 
and,  having  so  injured  a  stockholder,  it  is  immaterial  that  they  may  also  have 
wronged  the  corporation. 

This  is  true  although  the  stock  purchased  is  that  of  a  private  business  corponi- 
Hion  having  no  market  value. 

It  is  not  error  to  refuse  to  charge  that  in  estimating  the  good  will  by  the  net 
profits,  the  number  of  years  which  the  average  annual  net  profits  are  to  be 
multiplied  by  cannot  exceed  five,  where  under  the  circumstances  the  proper 
number  of  years  is  a  question  of  fact. 

Nor  is  it  error  to  refuse  to  charge  in  substance  that  the  jury  may  consider  the 
business  of  the  company  subsequent  to  such  sale,  for  by  making  comparisons 
the  jury  may  draw  conclusions  ss  to  the  condition  of  the  company  at  the 
time  of  the  sale. 

So,  too,  the  balance  sheets  of  the  oorporation  subsequent  to  the  sale  are  admis- 
sible for  the  purpose  of  comparison. 

Qaynob,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendants,  Louis  Magenheimer  and  another, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  17th 
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daj'  of  January,  1907,  upon  the  verdict  of  a  jury,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  21st  day  of  January,  1907, 
as  amended  by  an  order  entered  on  the  28th  day  of  January,  1907, 
denying  said  defendants'  motion  for  a  new  trial  made  upon  the 
minutes. 

Charles  F.  Brawn  [Oeo7*ge  E,  Moit  and  Saraud  S,  Whitehouse 
with  him  on  the  brief],  for  the  appellants. 

Thomas  F.  Magnery  fon  the  respondent. 

MiLLBB,  J. : 

The  plaintiff,  as  committee  of  the  testator,  her  husband,  who  was 
insane,  held  483  of  the  1,500  shares  of  the  capital  stock  of  the  Mason, 
Au  and  Magenheimer  Confectionery  Manufacturing  Company.  The 
defendants  Magenheimer  and  Haug  each  owned  483  shares,  were 
respectively  president  and  treasurer  of  the  company,  and  had  the  sole 
control  and  management  of  its  affairs.  The  complaint  avers  that 
the  defendants  conspired  to  obtain  the  stock  owned  by  said  testator  >/ 
for  less  than  it  was  worth,  and  that  to  depress  the  value  of  the 
stock,  to  cause  the  plaintiff  to  believe  that  it  was  worth  less  than  it 
was  and  to  induce  her  to  sell  for  an  inadequate  consideration,  they 
fraudulently  did  three  things,  viz.:  (a)  Refrained  from  declaring  a 
fair  dividend  and  declared  one  of  only  three  per  cent;  (b)  increased 
the  salaries  of  the  defendants  Magenheimer  and  Haug  from  $2,500 
to  $7,500  each,  and  of  the  defendant  Noval  from  $2,000  to  $3,000 ; 
and  (c)  represented  that  the  company  had  suffered  reverses  to  such 
an  extent  that  it  could  not  pay  a  larger  dividend  than  three  per 
cent  and  that  it  was  doubtful  whether  it  could  ever  be  able  to  pay 
more.  The  company  was  organized  in  1890.  It  had  paid  dividends 
as  follows :  1890,  nine  per  cent ;  1891,  fourteen  per  cent ;  1892, 
fifteen  percent;  1893,  eleven  per  cent;  1894,  nine  per  cent;  1895, 
thirteen  per  cent ;  1896,  twelve  per  cent ;  1897,  fourteen  per  cent ; 
1898,  thirteen  per  cent.  During  that  period  it  had  charged  off  for 
depreciation  $40,360.29  and  accumulated  a  surplus  of  $21,700.16. 
The  evidence  tending  to  prove  that  the  defendants  conspired  to 
obtain  said  stock  for  less  than  it  was  worth  and  to  accomplish  their 
design  made  the  representations  and  did  tlie  specific  things  charged, 
IB  neither  denied  nor  explained,  as  they  refrained  from  testifying. 
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Nor  is  there  any  doubt  that  the  plaintiff  did  not  wish  to  sell  said 
stock,  but  was  induced  to  do  so  by  the  acts  aforesaid.  Tlie  alleged 
^  ^  wrongful  acts  occurred  at  a  meeting  of  directors  held  July  20, 1899, 
J  which  the  plaintiff  was  invited  to  attend  after  she  had  declined  to 
I  sell  her  stock.  Said  representations  were  made  in  response  to  a 
statement  on  behalf  of  the  plaintiff  that  a  three  per  cent  dividend 
on  her  stock  would  not  enable  her  to  provide  for  her  children  and 
care  for  her  insane  husband  ;  and  forthwith  the  defendants  voted  an 
increase  of  salaries  amounting  to  seven  and  three-tenths  per  cent 
on  the  capital  of  the  company.  It  is  said  that  the  defendants  were 
not  guilty  of  deceit  in  representing  that  the  company  could  not  paj 
a  larger  dividend,  because  of  heavy  losses,  for  the  reason  that  there 
had  been  heavy  losses.  It  did  appear  that  there  had  been  the  usual 
loss  on  customers'  accounts,  that  a  suit  was  pending  involving  a  con- 
tingent liability  on  a  paper  box  contract  which  was  settled  a  year 
afterwards  by  tlie  payment  of  $1,820  in  settlement  and  for 
expenses,  and  that  an  investment  of  $18,000  in  some  Lloyds  insur- 
ance companies  which  had  been  lost  at  different  tim^s  prior  to  the 
last  preceding  setni-annual  statement  and  declaration  of  dividends, 
was  charged  to  profit  and  loss  during  the  half  year  in  question. 
The  corporation  was  a  family  affair,  and  presumably  there  was  no 
market  for  its  stock  outside  of  its  members.  The  plan  succeeded. 
On  the  sixteenth  of  August  the  plaintiff  agreed  to  sell  the  defend- 
ants Magenheimer  and  Uaug  her  stock  for  $50,000.  On  the  seven- 
teenth of  August,  less  than  a  month  after  they  had  declared  that 
the  condition  of  the  company  did  not  permit  a  larger  dividend  than 
three  per  cent,  a  special  dividend  of  ten  per  cent  was  declared,  and 
the  proceeds  were  used  -ttrmoot  tho  eheClcs  given  in  payment  of  said 
stock,  and  at  the  following  regular  meeting  the  salaries  of  the 
officers  were  reduced  to  $4,000  each. 

I  think  a  case  of  fraud  and  deceit  was  established.  The  defend- 
ants undertook  to  create  the  impression  that  the  business  of  the  com- 
pany was  not  as  profitable  as  it  had  been,  and  that  unusual  losses  had 
been  sustained  since  the  last  semi-annual  dividend  had  been  declared ; 
but  the  record  shows  that  the  company  had  never  been  more  pros- 
perous, and  that  any  unusual  loss  was  a  matter  of  bookkeeping.  It 
will  not  do  to  say  that  the  statement  that  there  had  been  heavy 
losses  was  literally  true.    The  law  does  not  suffer  deceit  to  be  prao- 
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ticed  by  any  trick  or  device.  The  defendants  at  least  owed  the 
plaintiff  the  duty  to  speak  the  whole  truth,  if  they  spoke  at  all,  not 
literally  in  words,  but  truthfully  in  substance.  When  they  under- 
took to  explain  the  condition  of  the  company  they  were  bound  not 
to  deceive  her  either  by  the  suppression  of  the  truth  or  by  making 
statements  which,  though  literally  true,  were  calculated  to  deceive. 
They  are  'to  be  judged  by  what  they  intentionally  induced  her  to 
think,  not  by  what  they  literally  said.  The  plaintiff  frankly  said 
that  she  was  induced  to  sell  her  stock  because  she  could  not  live  on 
dividends  of  three  per  cent,  and  the  appellants  argue  that  the 
resolutions  of  the  directors  declaring  dividends  and  increasing 
salaries,  not  the  alleged  misrepresentations,  induced  the  sale.  But 
her  father,  who  represented  her,  and  upon  whom  she  relied,  testified 
that  said  representations,  among  other  things,  induced  him  to  advise 
the  sale.  The  defendants'  position  is  not  improved  by  the  fact  that 
they  added  oppression  to  fraud  and  deceit,  j  I  have  discussed  the  case 
thus  far  solely  from  the  standpoint  of  deceit.  It  may  be  admitted 
that  the  jury  were  not  bound  to  draw  the  inferences  which  I  have, 
although  it  may  be  difficult  to  perceive  how  they  could  have  done 
otherwise. 

The  following  requests  to  charge  were  separately  made  by  tho 
defendants  and  refused  by  the  court,  viz. :  "That  no  fact  with  ref- 
erence to  the  business  of  tlie  Mason,  Au  &  Magenheimer  Company, 
or  as  to  tlie  value  of  this  stock,  or  the  condition  of  the  business  of 
which  the  plaintiff  or  her  father  had  knowledge  before  the  sale  of 
the  plaintiff's  stock  can  be  treated  by  the  jury  as  fraudulent,  and  can 
bo  made  the  basis  of  a  verdict  by  them  for  the  plaintiff;"  "that 
the  increase  of  said  salaries  at  said  meeting  on  July  20th,  1899,  was 
not  fraudulent  and  did  not  create  any  cause  of  action  in  favor  of 
the  plaintiff  against  the  defendants  for  fraud  ; "  "  that  the  plaintiff 
liaving  sold  her  stock  with  knowledge  of  the  increase  of  said  salaries 
had,  after  the  sale  of  her  stock,  no  cause  of  action  therefor  against  the 
defendants  for  fraud,  and  she  cannot  recover  any  damages  arising 
out  of  such  increase  of  salaries  in  this  action  ; "  "  that  no  recovery 
can  be  had  in  this  action  for  damages  on  tlie  ground  that  tlie 
defendants  refrained  from  declaring  a  dividend  of  more  than  three  per 
cent  on  the  stock  of  the  company  at  the  meeting  of  July  20th,  1899 ; " 
"that  the  plaintiff  having  sold  her  stock  with  knowledge  of  the  dec- 
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laration  of  said  dividend  of  three  per  cent  had  thereafterno  cause  of 
action  thereon  for  fi*aud  against  the  defendants  for  daoiages  arising 
out  of  said  sale  ; "  "  that  no  recovery  can  be  had  in  this  action  on 
the  ground  that  on  August  14th,  1899,  the  officers  of  the  company 
declared  a  dividend  of  ten  per  cent  on  the  capital  stock  of  the  com- 
pany ; "  "  that  the  fact  that  neither  the  plaintiff  or  her  father  had  any 
knowledge  of  the  declaration  and  payment  of  said  dividend  until 
September,  1904,  precludes  the  jury  from  giving  to  it  any  consider- 
ation as  a  fraudulent  act  against  the  plaintiff  or  as  an  enticement  for 
the  sale  of  the  stock." 
1^  The  appellants  contend  that  the  declaration  of  the  dividend  and 
the  voting  of  increased  salaries  cannot  be  the  basis  of  an  action  for 
fraud ;  that  while  that  may  have  induced  the  plaintiff  to  sell,  she 
was  not  thereby  deceived  ;  that  her  remedy  for  such  misconduct,  if 
it  were  misconduct,  was  within  the  corporation  and  by  a  representa- 
tive action  to  restrain  or  redress  the  wrong ;  and  that  the  refusal  to 
charge  as  requested  presents  reversible  error,  for  the  reason  that  we 
/    ^nnot  know  upon  what  theory  the  jury  found  a  verdict. 

The  respondent  contends  that  the  unlawful  intent  is  the  essential 
element  of  conspiracy,  and  that,  such  intent  being  shown,  it  charac- 
terizes the  acts  as  fraudulent,  even  though  an  action  strictly  for  fraud 
and  deceit  could  not  be  maintained. 

In  a  civil  action  for  conspiracy  the  gist  of  the  action  is  the 
damage,  not  the  conspiracy,  and  the  averment  and  proof  of  con- 
spiracy is  only  important  to  join  all  the  defendants  and  hold  them 
responsible  for  the  acts  and  declarations  of  each.  {Tappan  v. 
Powers^  2  Hall,  277 ;  Jones  v.  Baker ^  7  Cow.  445  ;  Moore  v.  Tracy^ 
7  Wend.  229 ;  Hutchbis  v.  Ilutchins,  7  Hill,  104 ;  Buffalo  Zniri- 
eating  Oil  Co,  v.  Everest,  30  Hun,  588;  Zeev.Kendally  56  id.  610.) 
The  damage  sustained  must  be  legal  damage  directly  resulting  from 
the  wrong,  not  damages  which  are  uncertain,  contingent  and  remote. 
{Bradley  v.  Fuller,  118  Mass.  239.)  "  Where  damage  results  from 
an  act  which  if  done  by  one  alone  would  not  afford  ground  of  action, 
the  like  act  would  not  be  rendered  actionable  because  done  by  several 
in  pursuance  of  a  conspiracy."  {Boston  v.  SimmonSy  150  Mass. 
461.)  "The  principles  whicli  govern  an  action  for  fraud  and 
deceit  by  means  of  false  pretenses  are  the  same,  whether  the  fraud  is 
alleged  to  have  originated  in  a  conspiracy,  or  to  have  been  solely 
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committed  by  a  defendant  without  aid  or  cooperation."  {Brackett 
V.  Griswold^  112  N.  Y.  454.)  We  may  assume  that  the  jury  found, 
they  could  not  well  avoid  finding,  that  the  acts  of  the  defendants  in 
declaring  a  dividend  of  only  three  percent  and  increasing  their  sala- 
ries were  wrongful  and  done  for  the  purpose  of  inducing  the  plain- 
tiff to  sell  them  her  stock  for  less  than  it  was  worth.  Tims  the  ques- 
tion comes  to  this :  When  such  a  conspiracy  is  successful,  is  the 
injured  party  without  remedy  for  the  wrong  t  I  think  a  wrong  in 
law  and  in  good  morals  was  done  the  plaintiff,  and  the  maxim  ^iihi 

jiL8  ibi  remedium  leads  me  to  look  for  the  remedy.  ^^ 

It  must  be  granted  at  the  outset  that  where  directors  in  bad  faith  / 
and  for  purposes  of  their  own  refuse  to  make  proper  distribution  of 
earnings,  the  injury  is  primarily  to  the  stockholders  collectively  and 
must  be  redressed  through  the  corporation  by  a  suit  in  equity  to 
compel  proper  action,  and  that  where  waste  is  committed  the  direct 
injury  is  to  the  corporation,  and  if  the  wrongdoers  are  in  control  or 
the  corporation  refuses  to  sue,  the  remedy  is  by  a  representative 
action  on  behalf  of  the  corporation.  (Morawetz  Priv.  Corp.  [2d  ed.] 
§1  276, 277 ;  GamUeY.  Q.a  W.  Co.,  123  N.  T.  91 ;  Sage  v.  Culver, 
147  id.  241 ;  Flynn  v.  BrooUyn  City  B.  B.  Co.,  158  id.  493 ; 
Hawes  v.  Oakland,  104  TJ.  S.  450.)  In  such  action  an  averment  of 
reduction  in  the  value  of  the  stock  is  irrelevant.  {Kavanav^h  v. 
ComTThonwealth  Trust  Co.,  181  N.  Y.  121.)  A  stockholder  cannot 
maintain  a  personal  action  for  a  wrong  to  the  corporation  merely 
because  the  indirect  result  is  a  diminution  in  the  value  of  his  shares.  \ 
{Niles  Y.  N.  Y.  C  i&  n.  B.  B.  B.  Co,,  176  N.  Y,.  119.)  Had  the 
conspiracy  in  this  case  been  unsuccessful  there  would  have  been  no  v 
direct  injury  personal  to  the  plaintiff,  and  she  might  have  succeeded 
by  appropriate  action  in  restraining  the  payment  of  the  increased 
sakiries  and  in  compelling  a  proper  distribution  of  earnings ;  but 
she  did  not  learn  of  the  resolutions  of  August  seventeenth  and  of 
the  following  January,  which  stamped  those  of  July  twentieth  as 
wrongful  beyond  peradventure  until  long  after  she  had  sold  her 
stock ;  in  fact  they  were  not  adopted  until  those  of  July  twentieth 
had  served  their  purpose.  Moreover,  it  must  be  confessed  that  the 
courts  cannot  completely  protect  minority  stockholders  from  the 
oppressive  acts  of  those  in  control.  So  that  the  wrong  is  proved, 
the  remedy  is  adequate,  but  the  difficulty  lies  in  the  proof.     It 


Digitized  by 


Google 


264  Von  Au  v.  Magenheimer. 

Second  Department,  May,  1908.  [Vol.  126. 

might  have  been  difficult  for  the  plaintiflE  to  prove  with  the  facts  at 
her  command,  prior  to  the  sale,  that  the  directoi*8  acted  in  bad  faith 
in  declaring  a  dividend  of  only  three  per  cent,  and  she  may  not 
have  succeeded  in  restraining  the  payment  of  the  increased  salaries, 
unless  the  resolution  was  adopted  by  each  one  voting  to  increase 
iiis  own  which  does  not  appear.  If  the  directoi-s  act  in  good  faith, 
the  courts  cannot  interfere  with  their  discretion  respecting  the 
management  of  the  internal  affaii's  of  the  corporation.  {Gamble  v. 
Q.  O.  W.  Co.,  suj/ra;  Burden  v.  Burden,  159  K  Y.  287  ;  Greefv. 
Equitable  Life  Assur,  Society,  160  id.  19,  and  see  cases  cited  on 
p.  32.) 

I  have  referred  supra  to  cases  dealing  with  the  remedies  for 
injuries  to  the  corporation  or  tlie  stockholders  collectively,  and  will 
briefly  notice  those  disclosed  by  my  research,  involving  sales  of 
shares  to  managing  directors,  which  may  be  thought  somewhat 
analogous.  In  Carpenter  v.  Danforth  (52  Barb.  581)  and  Board 
of  Commissioners,  etc.,  v.  Reynolds  (44  Ind.  509)  it  was  held  that 
sales  by  a  stockholder  to  a  director  could  not  be  set  aside  on  the 
ground  that  the  parties  occupied  the  strict  relation  of  trustee  and 
cestui  que  trust,  where  no  oppressive  or  fraudulent  acts  were  shown. 
In  Perry  v.  Pearson  (135  111.  218)  one  director  sought  to  set  aside 
a  sale  to  a  codirector,  and  the  court  refused  relief  for  the  reason, 
among  others,  that  the  situation  of  the  parties  was  equal,  but  the 
court  said  (p.  236) :  "  It  would  certainly  be  most  inequitable  to  per- 
mit the  directors  of  a  corporation  to  so  manage  its  business  or  to 
so  deal  with  its  property  as  to  lessen  the  value  of  its  stock  for 
the  purpose  of  purchasing  such  stock  for  themselves  at  a  low 
figure."  In  Niles  v.  N,  Y.  C.  cfe  IL  R.  R.  R.  Co.  {supra)  the  court, 
per  Haioht,  J.,  say :  "  There  are  wrongs  which,  if  committed 
against  a  stockholder,  entitle  him  to  a  right  of  action  against 
the  person  committing  the  wrong  for  the  damages  sustained,  as,  for 
instance,  where  a  person  had  been  induced  to  purchase  stock  in  a 
corporation  and  pay  a  higher  price  than  the  stock  was  fairly  and 
reasonably  worth,  or  where  the  owner  of  stock  had  been  induced  to 
part  with  it  for  a  less  sum  than  its  true  value,  by  reason  of  false  and 
fraudulent  representations .  of  others  with  reference  to  its  value. 
{Rothmiller  v.  Stein,  143  K  Y,  581 ;  Ritchie  v.  Mc Mullen,  79 
Fed.  Repr.  522.)  "     In  the  Rothmiller  case  cited,  the  plaintiff  was 
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induced,  by  fraudulent  representations  as  to  the  condition  of  the 
company,  to  sell  his  stock  to  a  third  party  on  a  diflEerent  basis  than 
he  otherwise  would ;  the  representations  were  not  made  to  induce 
the  sale,  an  J  the  defendants  did  not  profit  by  it,  but  the  court  held 
that  the  wrong  and  resulting  injury  were  undoubted.  The  Ritchie 
case  cited  differs  from  this  only  in  that  the  directors,  charged  with 
the  conspiracy  to  so  manage  the  affairs  of  the  company  as  to  force 
the  plaintiff  to  sell,  were  pledgees  of  his  stock,  and  that  the  purpose 
of  the  conspiracy  had  not  been  accomplished  further  than  to  diminish 
i'8  value;  but  although  the  sale  had  not  occurred,  the  wrongdoers 
were  held  liable  to  respond  in  damages  for  the  diminution  in  the 
value  of  the  stock,  on  the  ground  of  a  violation  of  duty  as  pledgees. 
All  the  wrongs  charged  were  wrongs  to  the  corporation,  for  which 
tha  corporation,  or  a  stockholder  in  its  behalf,  could  have  sued,  but 
the  Circuit  Court  of  Appeals  held  that  that  did  not  prevent  the  acts 
being  wrongful  to  the  particular  stockholder,  and  in  that  connection 
said,  per  Taft,  Circuit  Judge :  "  As  the  very  object  of  the  con- 
spiracy and  wrongs  done  was  to  cause  Ritchie  to  cease  to  be  a  stock- 
holder, it  might  be  difficult  to  point  out  how  such  an  indirect  remedy 
could  benefit  him  after  the  wrong  had  been  completed  and  he  had 
parted  with  his  ownership  of  the  stock."  In  that  case  the  stock- 
holder suffered  damage  in  the  diminution  of  the  value  of  his  stock ; 
in  this  case  damage  resulted  from  the  sale  below  the  value  of  the 
stock.  In  Wcdsham  v.  Stainton  (1  De  G.,  J.  &  S.  678),  the  leading 
English  case  most  nearly  analogous,  directors  conspired  to  depress 
the  value  of  the  shares  so  as  to  purchase  them  for  less  than  their 
value.  The  scheme  resorted  to  was  the  withholding  of  funds 
belonging  to  the  corporation,  so  as  to  reduce  the  apparent  earnings 
and  the  preparation  of  fictitious  balance  sheets.  The  action  was  in 
equity  to  set  aside  the  sale  and  to  compel  the  wrongdoers  to  account 
for  all  dividends  and  bonuses  paid  in  respect  of  the  shares  sold. 
The  lord  justices  on  appeal  reversed  the  ruling  of  the  vice-chancel- 
lor sustaining  the  demurrer  to  the  bill,  and  held  that  the  action  was 
maintainable.  In  pronouncing  judgment  Lord  Justice  Turner  said, 
"it  is  not  denied  (at  least  the  Vice-Chancellor  has  not  denied)  that 

there  would  l)e  a  remedy  at  law  against  Joseph  Stainton  and  his 

estate  in  resi^ect  of  this  breach  of  duty."  \  In  that  case^^in  this        1 
fraudulent  acts  were  charged,  but  the  withholding  of  fupds  like  the 
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wrongful  increase  of  salaries  was  a  wrong  to  the  corporation,  and  I 
fail  to  perceive  why  a  remedy  should  be  given  for  one  wrong  and 
denied  for  another,  when  both  are  intended  to  and  actually  do 
accomplish  the  same  purpose.  Coercion  is  as  effective  as  deceit 
The  party  deceived  acts  upon  a  misunderstanding;  the  party 
coerced  acts  because  he  has  no  choice.  It  is  no  answer  to  say 
that  the  wrong,  if  any,  was  to  the  corporation,  and  that  the  plaintiff 
voluntarily  abandoned  her  remedy  within  the  corporation.  The 
wrong  was  aimed  at  and  injured  the  plaintiff,  not  the  corporation, 
and  within  tlie  corporation  she  was  practically  at  the  mercy  of  the 
conspirators.  Though  she  might  have  restrained  the  payment  of 
the  increased  salaries,  the  defendants  had  only  to  tax  their  ingenuity 
to  devise  other  means  to  avoid  distributing  earnings.  Tiie  dis- 
cretion of  directors  in  that  respect  is  so  unlimited  that  a  successfnl 
suit  to  compel  the  distribution  of  earnings  is  almost  unknown. 
That  wide  discretion  affords  many  opportunities  for  oppression  of 
minority  by  majority  stockholders  which  cannot  successfully  be 
met  within  the  corporation.  Tlie  injured  stockholder,  as  in  this 
case,  may  not  get  clear  proof  of  the  bad  faith  of  the  directors  until 
after  he  is  forced  out.  The  process  applied  to  the  plaintiff  in  this 
case  has  become  so  common  with  the  growth  of  corporations  that  a 
colloquial  phrase  to  express  it  has  become  current.  (See  Century 
Dictionary,  "  To  freeze  out.")  The  plaintiff's  withdrawal  was  not 
voluntary.  She  was  constrained,  as  most  of  us  would  be,  to  take 
the  best  terms  offered.  The  defendants  profited  and  she  was 
injured  by  exactly  the  difference  between  the  value  of  the  stock 
and  what  they  paid  her,  and  having  accomplished  their  porpoae 
they  should  not  now  be  heard  to  say  that  that  was  the  indirect  result 
of  their  wrong ;  that  their  victim  should  have  kept  her  stock  and 
sought  redress  through  the  corporation,  which  they  did  not  intend 

\ to  and,  in  fact,  did  not  harmr  It  may  be  that  the  particular  wrong 

was  like  unto  duress.  So  far  us  I  can  discover,  that  has  only  been 
held  available  as  a  defense  or  as  a  ground  of  rescinding  contracts, 
or  of  recovering  money  paid,  ordinarily  an  adequate  remedy,  for  it 
^stores  the  party  injured  to  his  original  position.  ^  I  have  no  doubt 
that  a  court  of  equity  would  have  little  difficulty  in  setting  aside 
this  sale  and  in  compelling  the  defendants  to  account  for  all  profits 
received,  but  that  remedy  wonld  not  be  adequate,  for  it  would  only 
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put  the  plaintiflE  back  in  the  hands  of  tlie  wrongdoerft.  A  party 
defrauded  may  rescind  or  recover  his  damage.  While  the  wrong 
now  being  considered  was  not  technically  a  deceit  its  effect  was  to 
defraud  tlie  plaintiff,  and,  in  respect  of  the  remedy  at  least,  should 
be  treated  as  a  fraud.  It  was  a  species  of  fraud  ;  by  the  wrongful 
acts  of  the  defendants  the  plaintiff  was  led  to  think  that  her  stock 
was  worth  less  than  in  fact  it  was,  and  we  should  not  indulge  in 
hair-splitting  discriminations  between  that  kind  of  deceit  and  a 
fraudulent  misrepresentation  or  concealment  respecting  an  existing 
fact,  in  view  of  the  relations  of  the  parties.  If  their  relation  was 
not  strictly  of  the  fiduciary  character  of  trustee  and  cestui  que  trusty 
it  was  in  a  sense  fiduciary ;  at  least  the  parties  did  not  deal  on 
equal  terms;  indirectly,  if  not  actually,  the  defendants  were  the 
agents  or  trustees  of  the  plaintiff,  for  in  truth  the  entity  called 
the  corporation  but  represents  the  stockholders;  in  law  the  two 
are  distinct,  as  the  stockholders  own  merely  their  shares,  not 
the  property  of  the  corporation;  but  in  fact  each  share  repre- 
sents a  given  interest  in  the  property  of  the  corporation.  "While 
the  defendants  did  not  have  control  of  the  plaintiff's  shares, 
they  had  control  of  the  property  represented  by  said  shares,  and 
their  management  of  that  property  affected  the  value  of  the 
shares  precisely  as  though  the  corporate  property  and  the  shares 
were  one  and  the  same.  The  defendants  were  not  under  the  dis- 
abilities of  trustees  in  respect  of  dealings  with  a  cestui  que  trusty 
but  their  superior  position  imposed  upon  them  some  duty  to  the 
plaintiff  as  well  as  to  the  corporation,  at  least  the  duty  not  to  take  / 
advantage  of  the  opportunity  afforded  by  their  position  to  wrong 
her  by  any  affirmative  act  designed  to  injure.  Having  the  power  to 
so  manage  the  affairs  of  the  corporation  as  to  affect  the  value  of  her 
shares,  they  owed  her  the  duty  to  refrain  from  intentionally  abusing 
that  power  actually  or  apparently  to  depress  the  value  of  those 
shares  for  the  purpose  of  acquiring  them  at  an  undervaluation. 
When  they  succeeded  in  securing  her  stock  by  that  misuse  of  power 
they  committed  a  breach  of  duty  to  her  resulting  in  injury,  and  it  J 
is  immaterial  that  their  act  may  also  have  wronged  the  corporation. 
In  view  of  the  conditions  under  which  business  is  now  conducted  it 
will  be  very  unfortunate  if  it  shall  be  held  that  the  duty  of  corpo- 
rate managers  in  respect  of  their  conduct  of  the  corporate  affairs  is 
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solely  to  the  corporate  entity,  and  that  however  great  a  designed 
injury  to  an  individual  stockholder  may  be  he  can  only  get  redress 
through  the  corporation.  The  purpose  of  the  wrong  being  to 
injure  the  plaintiflE  that  should  be  held  to  have  been  its  effect. '  It 
surely  cannot  be  the  law  that  a  conspiracy  to  injure  by  acts  in  them- 
selves wrongful  affords  no  rennedy  unless  it  fail.  In  the  ^Ues  case 
cited  supra  the  stockholders  collectively  were  indirectly  injured 
))recisely  to  the  extent  that  the  corporate  assets  were  wasted  ;  and 
a  representative  action  on  behalf  of  the  corporation  to  compel  the 
wrongdoers  to  make  good  the  loss  was  adequate  to  protect  both  the 
corporation  and  the  stockholders,  because  restoration  of  the  corpo- 
rate assets  restored  the  value  of  the  shares.  And  therein  lies  the 
distinction  between  an  indirect  injury  to  all  stockholders  resulting 
from  a  direct  injury  to  the  corporation,  which  represents  them  col- 
lectively, and  a  direct  injury  personal  to  an  individual  stockholder, 
resulting  from  a  wrong  which  may  also  injure  the  corporation  but 
in  a  different  way.  In  the  latter  case  it  would  seem  to  be  clear  on 
principle  that  both  could  have  an  action  for  the  wrong,  the  corpo- 
ration to  recover  the  damage  suffered  by  it  and  indirectly  by  the 
stockholders  collectively,  and  the  stockholder  to  recover  the  damage 
peculiar  to  himself  individually.  Take  the  case  of  a  corporation 
whose  shares  are  actively  dealt  in  —  suppose  the  directors  circulate 
false  reports  to  depress  the  market  value  of  the  stock  for  the  pur- 
pose of  buying  it  in;  the  stockholder  would  be  injured  in  the  less- 
ened market  value  of  his  shares,  the  corporation  would  probably  be 
injured  in  its  credit.  Both  could  have  their  action,  and  the  stock- 
holder could  sue  without  parting  with  his  stock.  It  seems  to  me 
the  case  is  no  different  if  the  same  thing  is  accomplished  by  a  dif- 
ferent wrong,  as  for  instance  the  misuse  of  power  to  prevent  the  dis- 
tribution of  earnings.  I  am  speaking  now  of  market  as  distin- 
guished from  intrinsic  value  of  the  shares  Nor  again  does  the  case 
seem  to  me  to  be  different  if,  where  the  stock  has  no  market  value, 
the  directors  abuse  their  wide  discretionary  powers  for  the  purpose 
of  leading  an  individual  stockholder  to  think  that  earnings  will  be 
consumed  in  other  ways  tlian  the  payment  of  dividends,  thereby 
inducing  him  to  sell  at  a  low  price.  In  the  case  at  bar  the  stock 
had  no  market  value,  and  the  direct  injury  to  the  plaintiff  resulted 
from  the  sale  induced  by  the  defendants'  wrongs. 
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It  is  quite  immaterial  that  the  wrong  was  denominated  a  fraud. 
The  facts  were  alleged  and  proved  and  they  permitted  but  one 
result.  "We  are  not  embarrassed  by  precedent  and,  applying  legal 
maxims  to  the  facts  before  us,  have  no  liesitation  in  holding  that 
the  wrongful  acts  of  the  defendants  resulted  in  direct  injury  to  the 
plaintiff  for  which  the  law  affords  her  a  remedy  by  an  action  on 


the  case  to  recover  her  damage.  \  These  conclusions  render  it  unnec 
^sary  to  consider  further  the  requests  to  charge  or  the  rulings  on 
evidence ;  it  is  true  that  the  jury  could  only  consider  the  subse- 
quent acts  of  the  defendants  as  shedding  light  upon  the  purpose 
and  motive  of  their  acts  prior  to  the  sale,  and  some  of  the  rulings 
may  have  been  technically  wrong,  but  courts  will  not  be  astute  to 
discover  technical  erroi-s  to  set  aside  verdicts  when  it  is  apparent 
that  no  different  result  could  well  be  reached. 

The  jury  rendered  a  verdict  of  $33,000.  It  is  urged  that  this  is 
excessive  and  that  errors  were  committed  by  the  court  in  refusals  to 
charge  and  in  rulings  on  evidence  bearing  upon  the  question.  The 
jury  found  that  the  stock  was  worth  171.  Its  book  value,  as  shown 
by  the  balance  sheet  of  July  1,  1S99,  was  109.  The  jury  may  liavo 
found  by  comparing  similar  items  in  that  balance  sheet  and  those  cf 
the  years  immediately  preceding  and  succeeding,  and  from  other 
evidence  in  the  case,  that  all  the  assets  were  not  appraised  at  their 
full  value.  There  is  testimony  that  the  real  estate  was  carried  on 
the  books  at  more  than  it  was  worth.  I  think,  considering  all  of 
the  evidence,  the  jury  was  warranted  in  finding  that  the  tangible 
assets  were  worth  at  least  the  par  value  of  the  stock.  The  impor- 
tant question  then  for  the  jury  to  determine  was  the  value  of  the 
good  will.  This  court  on  the  former  appeal  (115  App.  Div.  87) 
stated  the  rule  for  determining  that  and  the  trial  court  read  to  the 
jury  the  opinion  of  this  court  on  the  subject.  The  court  charged 
at  the  request  of  the  defendants  that  in  determining  the  net  profits 
the  jury  must  deduct  interest  on  the  capital  and  surplus  employed 
in  the  business.  No  request  for  any  more  specific  instruction  than 
that  given  was  made,  except  the  court  was  requested  to  charge 
"  that  the  number  of  years  which  the  average  annual  net  profits 
are  to  be  multiplied  by  cannot  in  the  present  case  exceed  five."  In 
view  of  the  request  which  the  court  had  already  charged,  and  of 
what  was  said  by  this  court  on  the  former  appeal,  it  cannot  be  said 
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that  it  was  error  for  the  court  to  refuBe  the  charge  requested.  It 
was  a  question  of  fact  in  view  of  the  surrounding  circumstances 
how  many  years  purchase  of  the  average  annual  profits  slionid  be 
taken  as  the  value  of  tlie  good  will.  In  Matter  of  Silkman  (121 
App.  Div.  202)  it  was  held  that  two  years'  purchase  of  the  average 
annual  profits  for  the  three  preceding  years  was  a  proj>er  rule  in 
that  case,  but  what  was  said  by  Mr.  Justice  Rich,  speaking  for  a 
majority  of  this  court  on  the  former  appeal  in  this  case,  was  quoted 
with  approval.  The  court  was  requested  to  charge  the  jury  "that 
no  fact  in  reference  to  the  business  of  this  company  subsequent 
to  January  1,  1900,  can  be  considered  by  them  in  determining 
the  value  of  the  good  will  of  the  company  or  the  value  of 
the  plaintiff's  stock."  I  think  the  request  was  properly  refused, 
for  the  jury  were  entitled  to  consider  pertinent  facts  in  the  subse- 
quent history  of  the  company  for  the  purpose  of  making  compari- 
sons and  drawings  conclusions  as  to  its  condition  at  the  time  of  the 
sale.  The  court  did  not  charge  that  the  good  will  could  be  com- 
puted on  the  profits  of  the  business  succeeding  the  sale,  and  no 
request  calling  for  specific  instruction  on  that  point  was  made.  It 
is  alleged  that  error  was  committed  in  admitting  the  balance  sheets 
of  subsequent  years,  but  as  already  shown  they  were  admissible  for 
the  purpose  of  comparison,  and  while  they  show  that  the  company 
continued  to  be  prosperous,  it  is  not  perceived  how  the  defendants 
were  thereby  harmed.  The  semi-annual  statements  show  that  the 
avemge  annual  net  profits  for  the  three  preceding  years,  after  chain- 
ing off  losses  and  allowances  for  depreciation,  were  $27,181.97.  I 
think  the  jury  were  at  liberty  to  find  that  the  actual  net  earnings  in 
the  business,  eliminating  losses  outside  of  the  business,  were  more 
than  that ;  but  at  that  figure  the  company  earned  net  above  losses 
and  depreciation  of  plant  more  than  eighteen  per  cent  on  its 
capital.  If  from  that  sum  six  per  cent  on  tlie  capital  and  surplus 
be  deducted,  as  the  court  charged  the  jury  should  be  done  in 
determining  the  net  profits,  it  will  appear  that  the  jury  found 
that  the  good  will  was  worth  approximately  six  times  the  aver- 
age net  earnings  so  computed.  But  in  view  of  all  the  surround- 
ing circumstances  I  do  not  think  the  verdict  was  excessive,  and  am 
of  the  opinion  that  the  defendants  will  have  made  a  good  bai^gain 
after  paying  this  judgment,  and  I  advise  that  it  be  aflHrmed. 
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Woodward,  Hooker  and  Rich,  J  J.,  concurred;  Gatnor,  J., 
read  for  reversal. 

Gaynor,  J.  (dissenting) : 

I  am  still  of  the  opinion  expressed  in  my  opinion  when  the  case 
was  here  before  that  no  cause  of  action  was  made  out  —  if  one  be 
alleged  (115  App.  Div.  84,  87) ;  and  in  addition  it  seems  to  me  that 
substantial  error  was  committed  in  the  refusal  of  requests  to  charge. 
If  the  plaintiff  is  to  be  allowed  to  recover  it  must  be  on  the  cause 
alleged  in  the  complaint.  The  prevailing  opinion  seems  to  hesitate 
on  whether  the  case  is  to  be  considered  as  one  of  fraud  or  of  duress 
in  order  to  sustain  the  judgment.  If  the  latter,  what  the  law  suf- 
fers to  constitute  duress  is  a  very  diflferent  question  to  what  consti- 
tutes fraud.  The  3  per  cent,  dividend  declared  was  a  semi-annual 
dividend  and  not  an  annual  one,  as  the  prevailing  opinion  seems  to 
state,  And  it  seems  to  mo  that  the  facts  are  not  fully  stated.  There 
was  no  concealment  or  misstatement  of  any  fact.  Expressions  of 
opinion  by  the  defendants  must  not  pass  for  fraudulent  statements. 

That  the  defendants  were  selfish  is  no  reason  for  deciding  against 
them.  Political  economy  from  Adam  Smith  down,  and  before  him, 
is  founded  on  selfishness,  and  not  on  generosity,  or  Christian  char- 
ity. The  case  is  a  familiar  one  in  the  courts.  A  man  who  with  a 
few  others  builds  up  a  business  by  all  of  them  working  hard  together 
dies,  or  becomes  permanently  incapacitated,  and  his  widow  or  wife 
cannot  understand  why  things  should  not  go  on  the  same  and  the 
fruits  of  effort  be  divided  as  theretofore,  notwithstanding  the  loss 
of  the  efforts  of  her  hu&band  to  the  business. 

The  plaintiff  got  more  than  par  for  her  stock.  We  all  know  of 
much  better  stocks  which  cannot  be  sold  for  anything  near  par 
to-day.  She  acted  under  the  very  best  of  advice,  viz.,  that  of  her 
father.  Judge  Naehr,  in  dealing  with  the  defendants,  and  he  was  in 
no  way  deceived.  He  knew  that  the  discontent  of  the  defendants 
over  their  getting  no  more  out  of  the  earnings  than  a  share  pro 
rata  to  their  shares  of  stock,  although  they  were  now  doing  all  the 
work,  would,  in  the  nature  of  things,  never  subside,  but  would 
continue  and  be  a  factor  in  the  division  of  the  profits. 

Judgment  and  order  affirmed,  with  costs. 
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Margaret  Marquardt,  Respondent,  v.  The  Brooklyn  Heightg 
Railroad  Company,  Appellant. 

Second  Department,  May  1,  1908. 

Evidence  —  privilege  of  physician — waiver. 

Where  the  plaintiff  calls  a  physician  who  testifies  that  after  an  accident  he 
treated  her  for  a  nervous  condition,  the  defendant  upon  cross-examinatioD 
may  show  that  he  had  treated  her  for  nervousness  before  the  accident,  for  the 
priyilege  is  waived,  especially  so  where  the  plaintiff's  attorney  in  objecting  to 
the  cross-examination  states  that  he  is  not  claiming  privilege. 

Appeal  by  the  defendant,  The  Brooklyn  Heights  Railroad  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  Kings 
on  the  2l8t  day  of  March,  1907,  upon  the  verdict  of  a  jury  for 
$1,500,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
8th  day  of  April,  1907,  denying  the  defendant's  motion  for  a  new 
trial  made  upon  the  minutes. 

D.  A.  Marsh  [^Oeorge  D,  Yeoraans  with  him  on  the  brief],  for 
the  appellant. 

Robert  Stewart^  for  the  respondent. 

MiLLEB,  J. : 

This  is  an  action  for  personal  injuries,  caused  by  a  collision 
between  two  cai*8,  on  one  of  which  the  plaintiff  was  a  passenger. 
The  serious  question  in  the  case  was  the  extent  of  the  plaintiff's 
injuries.  She  called  as  a  witness  a  physician  wlio  attended  her 
after  the  accident  and  wlio  testified  that  he  treated  her  for  a  nervous 
condition.  The  defendant's  counsel  elicited  from  the  witness  on 
cross-examination  the  fact  that  he  had  treated  the  plaintiff  for  nerv- 
ousness before  the  accident.  The  evidence  was  at  first  objected  to 
as  incompetent  and  inadmissible,  and  the  court  was  about  to  sustain 
it  on  the  ground  that  it  was  privileged,  when  the  plaintiffs  counsel 
stated  that  he  was  not  claiming  privilege,  whereupon  the  defend- 
ant's counsel  was  allowed  to  proceed  with  the  cross-examination 
until  finally,  after  some  dialogue  between  the  court  and  counsel,  the 
court  stopped  the  cross^xamination  in  reference  to  the  plaintiff's 
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couditiou  prior  to  the  accident  and  struck  out  all  of  the  testimony 
of  the  witness  on  that  subject,  on  the  ground  that  the  witness  was 
precluded  from  testifying  by  section  834  of  the  Code  of  Civil 
Procedure. 

By  calling  the  physician  as  a  witness  the  plaintifiE  waived  her 
privilege.  {Alberti  v.  iT.  Y.,  L.  E.  <&  W.  R.  R.  Co,,  118  K  Y. 
77 ;  Morris  v.  iV^.  T.,  O.  cfe  W.  R.  Co.,  148  id.  88 ;  Ilolcomb  v. 
Harris,  166  id.  257.)  Permitting  the  witness  to  be  sworn  and 
examined  witliont  objection  is  an  express  waiver  {Schlotterer  v. 
Brooklyn  cfe  N.  T.  Ferry  Co.,  89  App.  Div.  608),  and  a  waiver 
once  made  cannot  be  recalled.  {MoKlnney  v.  Oratid  Street,  etc,, 
R.  R.  Co.,  104  N.  r.  352 ;  Schlotterer  v.  Brooklyn  dk  N.  Y.  Ferry 
Co.,  supra.)  In  this  case  plaintifiE  had  not  only  called  the  witness  and 
examined  him  in  reference  to  her  condition  after  the  accident,  but 
counsel  during  the  cross-examination  had  expressly  stated  that  he  did 
not  claim  the  privilege  as  to  examinations  made  by  the  witness  prior 
to  the  accident.  We  think  that  by  calling  the  physician  and  exam- 
ining him  in  reference  to  her  condition  after  the  accident,  the  plain- 
tiff waived  her  privilege  as  to  prior  examinations,  and  it  was  per- 
missible for  the  defendant  to  show  by  cross-examination  that  the 
condition  testified  to  by  the  witness  existed  prior  to  the  accident.  If 
the  plaintiff  desired  the  shield  of  the  statute,  she  should  not  have 
called  the  physician  as  a  witness.  When  she  did  so,  she  opened  the 
door  to  any  inquiry  relevant  to  the  fact  in  issue  concerning  which 
the  witness  had  testified.  {Powers  v.  Metropolitan  Street  R.  Co.y 
105  App.  Div.  358.) 

The  judgment  and  order  should  be  reversed. 

Woodward,  Jenks,  Hooker  and  Kioh,  JJ.,  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 

App.  Div.—  Vol.  CXXVI.        18 
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Hebbew  PuBLiSHiNa  Company,  Eespondent,  v,  Emil  Eeibstein, 

Appellant. 

Second  Department.  May  8,  1908. 

Vendor  and  purchaser  —  breach  by  refiual  to  execute  formal  aszeement 

—  earnest  money. 

Where  a  written  memorandum  of  an  agreement  to  sell  lands  does  not  contain  all 
the  terms  of  the  agreement  but  shows  upon  its  face  that  the  contract  was  to 
be  expressed  in  a  more  formal  writing,  the  vendee  is  entitled  to  recover  the 
earnest  money  paid  when  the  vendor  refuses  to  execute  the  formal  contract  on 
the  agreed  terms. 

Gaynob,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  Emil  Beibstein,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  Kings  on  the  3d  day  of  December,  1906, 
upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  6th  day  of  December,  1906,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Jacob  Manheim  [Harry  A.  Gordon  with  him  on  the  brief],  for 
the  appellant. 

Harry  Zim,  for  the  respondent 

Miller,  J. : 

This  is  an  appeal  from  a  judgment  entered  on  the  verdict  of  a 
jury  in  an  action  brought  by  the  plaintiff  to  recover  a  part  payment 
made  on  account  of  the  purchase  price  of  certain  premises.  It 
appeared  that  a  memorandum  of  sale  was  signed  by  the  parties  at 
the  time  said  payment  was  made.  As  the  defendant  expressed  it, 
said  memorandum  was  intended  as  a  ^^  binder."  It  did  not  contain 
all  of  the  terms  of  the  agreement,  and  it  shows  upon  its  face  that 
the  parties  had  agreed  to  express  their  contract  in  a  more  formal 
writing  at  a  subsequent  time  when  another  payment  was  to  be 
made.  On  the  day  fixed  for  executing  the  formal  contract  the 
parties  met  and,  according  to  the  plaintiff's  evidence,  the  defendant 
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refused  to  execute  it  unless  it  contained  a  provision  for  a  restrictive 
covenant,  and  unless  it  provided  that  the  mortgage  subject  to  which 
the  property  was  sold  was  to  run  about  four  and  a  half  years 
instead  of  about  live  years,  as  the  original  memorandum  had  pro- 
vided ;  whereupon  the  plaintiff  tendered  to  the  defendant  the  pay- 
ment which  was  to  be  made  on  that  day,  and  demanded  a  contract 
in  accordance  with  the  terms  of  the  original  agreement,  which  the 
defendant  refused  to  give.  The  defendant's  version  of  that  trans- 
action was  that  the  contract  prepared  by  him  was  changed  to  meet 
the  plaintiff's  objections,  and  that  the  latter  then  refused  to  execute 
the  contract,  assigning  as  a  retison  therefor  the  provision  in  it  that 
the  premises  should  be  conveyed  subject  to  an  unexpired  lease  of  a 
portion  of  the  premises.  There  was  nothing  in  the  original  memo- 
randum in  reference  to  said  lease,  but  the  undisputed  evidence 
of  the  defendant  tends  to  show  that  when  said  memorandum  was 
signed  the  plaintiff  was  informed  of  said  lease  and  of  the  time 
which  it  had  to  run,  and  consented  to  take  the  premises  subject 
thereto. 

In  so  far  as  the  verdict  rests  upon  disputed  questions  of  fact  it 
cannot  be  said  to  be  against  the  weight  of  the  evidence;  but  the 
defendant  insists,  upon  the  authority  of  Caren  v.  Liebovitz  (113 
App.  Div.  674),  that  as  the  plaintiff  had  a  writing  which  satisfied 
the  Statute  of  Fi-auds*  it  could  bring  an  action  for  specific  perform- 
ance of  the  contract  evidenced  thereby,  but  cannot  recover  the  pay- 
ment made  even  though  the  defendant  refused  to  execute  the  formal 
contract  contemplated  by  the  parties.  That  case  is  distinguishable 
from  this  by  the  fact  that  the  signed  memorandum  in  this  case 
showed  upon  its  face  that  a  more  formal  writing  was  to  be  prepared, 
thus  indicating,  what  is  undisputed,  that  the  memorandum  did  not 
express  the  entire  agreement.  It  was  silent  as  to  the  lease  subject 
to  which  the  premises  were  to  be  conveyed,  and  as  to  other  terms 
expressed  in  the  writing  prepared  by  the  defendant  which  were 
assumed  to  have  been  agreed  upon.  The  signed  memorandum  was 
not  the  contract,  even  if  it  was  sufticient  on  its  face  to  satisfy  a  rule 
of  evidence ;  it  did  not  express  or  purport  to  express  the  entire  con- 
tract.    The  parties  agreed  that  this  should  be  put  in  writing  on 

•See  Real  Prop.  Law  (Laws  of  1896,  chap.  647),  §§  207,  224.— [Rbp. 
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December  1,  1905.  The  jury  Las  found  that  the  defendant  refused 
to  do  that  and  the  plaintiff  should  have  the  right  to  treat  such 
refusal  as  a  breach,  to  rescind  and  to  recover  the  payment  made. 
The  question  is  not  whether  there  was  a  good  consideration  for 
such  payment,  or  whether  it  has  failed,  but  whether  the  refusal  of 
one  party  to  perform  according  to  the  terras  of  the  agreement  gives 
the  other  the  right  of  election  between  performance  and  rescission. 

The  defendant's  breach  was  unequivocal.  It  begs  the  question  to 
say  that  a  writing  expressing  the  entire  contract  was  either  useless 
or  immaterial.  The  parties  deemed  such  a  writing  important,  and 
the  refusal  of  the  defendant  to  do  what  he  agreed  to  do  in  the  way 
of  executing  such  contract  was  as  unequivocal  as  though  he  had 
declared  that  he  would  not  execute  a  deed  which  did  not  contain 
the  provisions  that  he  desired  to  incorporate  into  the  contract.  Such 
a  declaration  would  have  excused  tender  and  demand  by  the  plain- 
tiff on  the  deed  day.  Having  refused  to  perform  according  to  the 
terms  of  the  contract  (and  the  contract  must  not  be  confused  with 
said  signed  memorandum),  the  defendant  cannot  now  be  heard  to 
say  that  he  would  have  given  a  deed  had  a  tender  and  demand  been 
made  on  the  deed  day. 

The  defendant's  position  may  be  thus  stated :  The  plaintiff  has  a 
signed  memorandum  on  its  face  sufficient  to  satisfy  the  Statute  of 
Frauds,  but  not  expressing  the  entire  contract ;  the  refusal  of  the 
defendant  to  put  the  contract  in  writing  was  immaterial,  for  the 
plaintiff  could  bring  an  action  to  compel  specific  performance  of 
the  contract  so'far  as  it  was  evidenced  by  the  signed  memorandum ; 
in  that  action  the  plaintiff  could  not  get  the  title  described  by  said 
memorandum,  for  the  defendant  can  only  convey  subject  to  a  lease, 
but  that  is  immaterial,  for  the  plaintiff  is  willing  to  take  subject  to 
the  lease.  In  other  words,  the  defendant  would  limit  the  plaintiff 
to  the  signed  memorandum,  while  asserting  his  own  right  to  stand 
on  the  actual  contract,  which  he  agreed,  but  refused,  to  put  in 
writing.  I  do  not  think  a  party  should  be  permitted  to  assume  such 
an  attitude. 

The  judgment  and  order  should  be  affirmed. 

Woodward,  Hookeb  and  Rich,  J  J.,  concurred ;  Qaynob,  J.,  read 
for  reversal. 
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Gaynor,  J.  (dissenting) ; 

Tlie  parties  entered  into  a  contract  in  writing  as  follows,  the 
plaintiff  paying  $500  on  account,  viz. : 

"  New  York,  November  29/05. 

"Memorandum  of  sale  of  House  and  lot  and  improvements 
thereon  of  \  100  E.  Broadway. 

"  Size  of  lot  25  x  65  more  or  less.  * 

"  Ist  Mortgage  $30,000.00  at  4^  for  about  5  five  years. 

"  2nd  Mortgage  to  be  taken  by  the  party  of  the  first  part  for 
$14,000.00  at  6^  for  the  term  of  (6)  six  years  payable  $1,000.00 
one  tlionsand  dollars  every  6  months  or  more  and  the  usual 
subordination  clause  to  be  mentioned. 

"  Deposit  this  day  $500.00  receipt  of  which  is  hereby  acknowl- 
edged and  additional  sums  of  deposit  to  be  paid  by  the  party  of  the 
2nd  part  of  $1500.00  on  day  of  contract,  Friday  Dec.  1,  1905,  at 
the  ofiice  of  Manlieim  and  Manheim  302  Bway  at  11  a.  m. 

"  Balance  of  Ten  thousand  dollars  $10,000.00  at  day  of  closing 
title  March  Ist,  1906. 

"  Purchase  price  of  said  property  is  $56,000.00  party  of  the  first 
part  is  to  have  the  privilege  to  remain  in  the  3  three  upper  floors 
of  said  building  to  May  Ist,  1906,  for  the  sum  of  $250.00  Two 
hundred  and  fifty  dollars. 

"  EMIL  REIBSTEIN,  Party  of  the  first  part  or  seller. 
"  HEBREW  PUBLISHING  CO. 

"  II.  DoGiN  Vice  Pres. 

"  M.  Chinsky  Treas. 

"  S.  Werbelowsky  Secty. 

This  is  a  complete  contract.  It  fully  describes  the  lot  to  be  sold, 
tlie  incumbrances  on  the  property  subject  to  which  it  is  to  be  con- 
veyed, the  purchase  price  and  how  it  is  to  be  paid,  and  appoints  a 
day  for  the  deed  to  be  delivered  and  the  balance  of  the  purchase 
money  paid.  The  only  obscure  thing  in  it  and  which  makes  it  dif- 
ferent to  an  ordinary  contract  for  tlie  sale  of  real  estate  is  the 
clause  that  an  additional  sum  of  $1,500  is  to  be  paid  by  the  pur- 
chaser "  on  day  of  contract,  Friday  Dec.  1,  1905  ".  This  loose 
phrase  is  interpreted  by  the  plaintiff  to  mean  that  a  contract  the 
same  in  its  provisions  and  substance  as  the  one  already  signed  and 


Party  of  the  second 
l)art  or  purchasers." 
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delivered,  but  more  formal,  should  be  signed  on  that  day.  There 
was  no  provision  in  the  contract  for  a  different  contract.  It  would 
be  entirely  vain  to  make  the  same  contract  over  again.  For  the 
defendant  to  refuse  to  sign  a  new  contract  would  therefore  not  be 
a  breach  of  the  contract  to  convey.  To  make  the  contract  over 
again  would  be  useless,  and  to  i-ef  use  to  do  so  would  be  harmless. 
The  provision  for  a  new  paper  being  useless  and  immaterial,  a 
breach  of  it  would  be  immaterial.  The  defendant  could  make 
himself  liable  to  an  action  for  the  $500  already  paid  to  him  only  by 
refusing  to  convey  as  required,  and  that  he  never  did.  The  state- 
ment in  the  majority  opinion  that  the  contract  made  was  not  complete, 
but  the  parties  intended  or  agreed  that  other  things  should  be  pnt 
in  the  new  draft,  is  not  correct,  it  seems  to  me.  No  oral  evidence 
to  change  the  contract  was  admissible.  It  was  on  its  face  complete 
in  itself.  This  was  not  an  action  to  reform  it  and  as  matter  of  fact, 
the  parties  had  not  agreed  that  any  additional  things  should  be  pnt 
in  the  new  draft. 

When  the  parties  met  on  December  1st  the  defendant  prepared  ^ 
a  contract  which  contained  conditions  in  addition  to  those  contained 
in  the  existing  contract,  viz.,  (1)  that  the  land  should  be  taken  sub- 
ject to  any  nuisance  clause  in  prior  deeds,  (2)  that  the  mortgage  on 
the  property  was  to  run  "  about "  4J  years,  instead  of  '•  about "  five 
years  as  stated  in  the  existing  contract,  and  (3)  that  thei*e  was  a  tax 
clause  in  such  mortgage.  The  plaintiff  refused  to  sign  it  unless  it  was 
made  to  conform  to  the  existing  contract.  Unless  there  was  some- 
thing substantial  in  the  first,  the  changes  were  rather  trivial.  So 
new  contract  being  tendered  by  the  defendant  the  plaintiff 
demanded  back  the  $500  which  he  had  already  paid,  and  brought 
this  action  therefor. 

The  complaint  does  not  allege  any  breach  except  the  refusal  to 
make  the  new  contract,  there  is  evidence  of  no  other  breach,  and  the 
defendant  avowed  on  the  trial  that  he  had  all  the  while  been  and 
was  ready  to  make  the  conveyance  under  the  contract  agreed  to  by 
the  plaintiff.  The  plaintiff  never  demanded  a  conveyance,  or  attended 
on  the  deed  day  to  get  a  conveyance.  The  trial  judge  in  his  charge 
allowed  a  recovery  against  the  defendant  for  refusing  to  make  a 
new  contract  the  same  as  the  original  one.  The  question  of  refusal 
to  convev  did  not  enter  into  the  case  at  all. 
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There  was  no  motion  to  dismiss  or  to  direct  a  verdict  for  the 
defendant,  but  the  question  of  no  evidence  to  support  the  verdict 
comes  up  on  the  appeal  from  the  order  denying  tlie  motion  on  the 
minutes  to  set  aside  the  verdict  and  for  a  new  trial. 

The  judgment  and  order  should  be  reversed. 

Judgment  and  order  affirmed,  with  costs. 


Kate  Sohramme,  as  Administratrix,  etc.,  of  Frederick  Sohramme, 
Deceased,  Appellant,  v.  Maximilian  Lewinson  and  George  A, 
Just,  Respondents,  Impleaded  with  James  J.  Loonie,  Defendant. 

Second  Department,  May  8,  1908. 

Hegligenoe  —  Labor  Law,  section  20 — iron  floor  beanu  —  planking. 

A  complaint  should  not  bo  dismissed  where  it  is  shown  that  the  injury  com- 
plained of  occurred  because  of  defendants'  failure  to  comply  with  section  20  of 
the  Labor  Law  requiring  them  to  plank  over  the  entire  tier  of  iron  beams  on 
which  plaintiff's  intestate  was  working. 

Section  20  of  the  Labor  Law  applies  where  the  iron  floor  beams  are  laid  in  a  brick 
wall  as  well  as  where  laid  on  structural  iron  work,  and  is  intended  to  protect 
men  laying  the  floor  as  well  as  those  working  below. 

Appbax  by  tlie  plaintiff,  Kate  Sohramme,  as  administratrix,  etc., 
of  Frederick  Schrarame,  deceased,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  defendants  Maximilian  Lewinson  and  George 
A.  Just,  entered  in  the  office  of  the  clerk  of  the  county  of  Queens 
on  the  26th  day  of  April,  1905,  upon  the  verdict  of  a  jury  rendered 
by  direction  of  the  court  after  a  verdict  for  $11,000  in  favor  of  the 
plaintiff  had  been  set  aside,  the  court  having  reserved  decision  of  a 
motion  of  said  defendants  made  at  the  close  of  the  plaintiff's  case, 
to  dismiss  the  complaint.  The  complaint  was  dismissed  as  to  the 
defendant  James  J.  Loonie  at  the  close  of  the  plaintiff^s  evidence. 

Lehman  &  TeUey^  for  the  appellant. 

John  C.  Rohinson  [^Fra/nk  V.  Johnson  with  him  on  the  brief], 
for  the  respondents. 

Miller,  J. : 

This  suit  was  originally  brought  by  the  plaintiff's  intestate.  The 
jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  $11,000 ;  the  trial 
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court  set  aside  the  verdict  and  directed  one  for  tlie  defendants.  The 
plaintiff  lias  been  substituted  in  place  of  her  intestate,  who  died 
since  the  trial,  Tlie  plaintiffs  intestate  was  an  ironworker  in 
the  respondents'  employ,  engaged  in  placing  iron  beams  for  tbe 
fourth  floor  of  a  building  in  process  of  erection  in  the  city  of 
New  York.  Upon  his  version  of  the  accident  the  beams  for  tlie 
third  floor  had  all  been  laid.  They  were  not  planked  over, 
but  a  runway,  two  planks  wide,  had  been  laid  across  the  beams 
and  as  plaintiff's  intestate  stepped  upon  it,  after  having  assisted 
in  setting  a  beam  for  the  floor  above,  it  fell,  precipitating  him  to  tbe 
cellar  below,  causing  the  injuries  complained  of.  The  complaint, 
alleged  but  one  ground  of  negligence,  i.  ^.,  that  the  defendants  had 
not  thoroughly  planked  over  the  entire  tier  of  beams  on  which  the 
plaintiff's  intestate  was  working,  as  required  by  section  20  of  the 
Labor  Law  (Laws  of  1897,  chap.  415,  as  amd.  by  Laws  of  1899, 
chap.  192),  and  the  learned  trial  justice  clearly  defined  the  issues  of 
fact  for  the  jury  in  accordance  with  the  pleadings  and  the  proof. 
The  principal  question  of  fact  submitted  to  the  jury  was  whether  the 
entire  third  tier  of  beams  had  been  constructed  as  the  plaintiff  testified, 
or  whether  he  was  then  at  work  laying  the.  beams  on  that  floor,  as  the 
defendants  contended.  Said  section  20  of  the  Labor  Law  is  headed 
"  Protection  of  persons  employed  on  buildings  in  cities."  Eliminat- 
ing the  provisions  which  do  not  apply  to  the  question  in  hand,  it 
provides :  "  If  the  floor  beams  are  of  iron  or  steel,  the  contractors 
for  the  iron  or  steel  work  of  buildings  in  course  of  construction  or 
the  owners  of  such  buildings  shall  thoroughly  plank  over  the  entire 
tier  of  iron  or  steel  beams  on  which  the  structural  iron  or  steel 
work  is  being  erected,  except  such  spaces  as  may  be  reasonably 
required  for  the  proper  construction  of  such  iron  or  steel  work,  and 
for  the  raising  or  lowering  of  materials  to  be  used  in  the  construc- 
tion of  such  building,  or  such  spaces  as  may  be  designated  by  the 
plans  and  specifications  for  stairways  and  elevator  shafts."  If  said 
statute  applies  to  this  case  it  must  be  conceded  that  a  question  was 
presented  for  the  jury  whether  the  defendants'  faihire  to  comply 
with  the  statute  was  the  cause  of  the  injuries  to  plaintiff's  intestate; 
but  it  is  argued  that  the  statute  does  not  apply  for  the  reason  that 
the  job  was  known  as  a  "  wall-bearing  job,"  the  iron  floor  beams 
being  laid  in  the  brick  wall  instead  of  on  structural  iron  work  in  tlie 
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walls.  We  think  this  construction  of  tlie  statute  is  too  narrow.  The 
statute  applies  to  the  construction  of  buildings  in  cities,  and  is  not 
limited  to  any  particular  class  of  buildings.  It  is  undisputed  that 
the  floor  beams  in  this  building  were  of  iron  or  steel ;  hence  the 
statute  applied  and  required  the  contractor  to  thoroughly  plank  over 
the  entire  tier  on  which  the  structural  iron  or  steel  work  was  being 
erected,  except  reasonable  spaces  for  the  raising  or  lowering  of 
materials  or  such  as  were  designated  for  stairways  and  elevator 
shafts.  The  "  structural  iron  or  steel  work  "  in  this  case  consisted 
of  the  floor  beams.  It  was  being  erected,  according  to  the  plain- 
tiff's evidence,  upon  the  tier  on  which  the  plaintiff's  intestate  was 
working ;  and  it  seems  to  us  quite  immaterial  whether  the  ends  of 
the  beams  projecting  into  the  walls  rested'on  other  structural  iron 
or  steel  work,  or  on  the  brick  wall,  because,  of  course,  each  tier  of 
beams  was  supported  by  the  wall  and  by  the  tier  below.  It  was, 
therefore,  the  duty  of  the  defendants  to  thoroughly  plank  over  the 
tier  on  which  the  plaintiff's  intestate  was  working,  and  the  jury 
were  at  liberty  to  find  that  the  failure  to  discharge  that  duty  was 
the  cause  of  his  death.  It  does  not  appear  on  what  ground  the 
learned  trial  justice  set  aside  the  verdict  of  the  jury,  but  judging 
from  the  charge  he  seemed  to  have  some  doubt  whether  the  require- 
ment of  the  statute,  that  the  tier  be  thoroughly  planked  over,  was 
not  intended  solely  to  prevent  the  falling  of  objects  on  those  work- 
ing below.  The  learned  counsel  for  the  respondents  does  not  urge 
that  construction,  and  we  think  it  may  fairly  be  inferred  that  the 
statute  was  intended  for  the  benefit  of  the  men  laying  the  floor 
beams  as  well  as  those  working  below.  The  defendants  assert  that 
the  plaintiff's  intestate  was  guilty  of  contributory  negligence  and 
that  he  assumed  the  risk.  These  questions  were  for  the  jury,  and 
were  clearly  submitted  by  the  learned  trial  justice. 

The  judgment  should  be  reversed  and  the  verdict  reinstated. 

Present  —  Woodward,  Jenks,  Hooker  and  Miller,  JJ. 

Judgment    reversed,    with    costs,    and     verdict     unanimously 
reinstated. 
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Thomas  J,  Clarke,  Respondent,  v.  Long  Island  Realty  Company, 

Appellant. 

Second  Department,  May  12,  1908. 

Beal  property — equitable  relation  of  vendor  and  purchaaer  after  execu- 
tion of  contract — effect  of  condemnation  proceedings  —  earnest  money. 

The  vendee  under  an  executory  contract  for  the  purchase  and  sale  of  lands  has 

the  equitable  title,  which  the  vendor  holds  merely  as  security  for  the  payment 

of  the  purchase  mon^y. 
When  after  the  execution  of  such  contract  the  premises  are  taken  oy  eminent 

domain,  the  damages  awarded  belong  u>  the  vendee,  subject  to  the  lien  of  the 

vendor  who  holds  the  award  as  trustee  for  the  vendee. 
Hence,  although  after  the  execution  of  such  contract  and  before  the  payment  of 

earnest  money  the  premises  are  taken  by  eminent  domain,  the  vendee  is  net 

entitled  to  recover  a  subsequent  deposit  on  the  theory  that  the  contract  of  sa^e 

was  made  by  him  under  a  mistake  of  fact. 
GAtNou,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  the  Long  Island  Realty  Company, 
from  a  judgment  of  the  Municipal  Court  of  the  city  of  New  York, 
borough  of  Brooklyn,  in  favor  of  the  plaintiff,  rendered  on  tlie  23d 
day  of  May,  1907,  overruling  defendant's  demurrer  to  the  complaint 

Walter  Underhillj  for  the  appellant 

Pcml  Jones^  for  the  respondent 

MiLLEB,  J. : 

The  plaintiff  sues  to  recover  payments  on  an  executory  contract 
of  purchase  and  sale  of  real  property  alleged  to  have  been  made  by 
him,  the  vendee,  under  a  mistake  of  fact.  The  plaintiff  allies 
that  intermediate  the  execution  of  said  contract  and  the  making  of 
said  payments  the  city  of  New  York  acquired  title  to  the  property 
under  the  right  of  eminent  domain,  of  which  fact  he  was  ignorant 
when  said  payments  were  made. 

It  is  not  necessary  to  cite  authority  for  the  familiar  proposition 
that  the  vendee  under  an  executory  contract  of  purchase  and  sale 
has  the  equitable  title,  the  vendor  holding  the  legal  title  merely  as 
security  for  the  payment  of  the  purchase  money.     The  plaintiff's 
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theory  is  that  the  contract  was  f^rogated  by  the  condemnation  pro- 
ceedings ;  but  no  authority  is  cited  in  support  of  that  proposition, 
and  no  reason  is  urged  or  suggests  itself  to  us  for  so  holdingl  The 
contract  is  not  abrogated.  (Randolph's  Law  of  Eminent  Domain, 
§  170.)  The  damages  awarded  in  the  condemnation  proceeding 
belong  to  the  vendee,  subject  of  course  to  the  lien  of  the  vendor, 
and  if  tlie  latter  receives  them,  he  does  so  as  trustee  for  the  former. 
{Mclntyre  v.  Emton  cfe  Amhoy  R.  R.  Co.,  26  N.  J.  Eq.  425 ; 
Pinkerton  v.  Boston  dk  Albany  R.  R.  Co.,  109  Mass.  527 ;  Steven- 
son V.  Loekr,  57  111.  509.) 

This  is  not  a  case  of  thrusting  the  equities  of  a  party  on  him,  but 
of  holding  him  to  his  contract.  The  vendor  is  able  to  give  him  all 
he  contracted  to.  The  State  has  intervened  and  under  its  right  of 
eminent  domain  substituted  for  the  land  its  value.  In  legal  effect 
as  between  vendor  and  vendee  the  award  becomes  the  subject  of 
the  conveyance.  The  plaintiff  took  the  equitable  title  subject  to 
the  exercise  of  the  right  of  eminent  domain,  precisely  as  though  the 
legal  title  had  been  transferred,  and  the  possibility  of  the  land  being 
taken  for  public  use  should  be  deemed  to  have  been  within  the  con- 
templation of  the  parties.  The  taking  of  land  by  proceedings  in 
invitum  is  in  a  legal  sense  a  purchase  and  sale  (  Vandermvlen  v. 
Vdndermulen,  108  N.  Y.  195),  and  of  course  the  equitable  owner 
must  be  deemed  the  vendor.  In  the  case  of  Parks  v.  Boston  (15 
Pick.  198),  cited  by  Andrews,  J.,  in  the  Vandermulen  Case  {supra), 
it  was  held  that  a  lease  was  not  extinguished  or  the  lessee  discharged 
of  the  obligation  to  pay  the  reserved  rent  during  the  residue  of  the 
terra.  In  the  course  of  his  opinion  in  that  case,  Shaw,  Ch.  J.,  said  : 
"  But  upon  what  principle  can  it  be  maintained,  that  a  lessee  under 
such  circumstances  would  be  exempted  from  the  payment  of  the 
stipalated  rent?  The  lessee  takes  his  term,  just  as  every  other 
owner  of  real  estate  takes  title,  subject  to  the  right  and  power  of 
the  public  to  take  it  or  a  part  of  it,  for  public  use,  whenever  the 
public  necessity  and  convenience  may  require  it.  Such  a  right  is 
no  incumbrance ;  such  a  taking  is  no  breach  of  the  covenant  of  the 
lessor  for  quiet  enjoyment.  The  lessee  then  holds  and  enjoys 
exactly  what  was  granted  him,  as  a  consideration  for  the  reserved 
rent ;  which  is,  the  whole  use  and  beneficial  enjoyment  of  the  estate 
leased,  subject  to  the  sovereign  right  of  eminent  domain  on  the 
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part  of  the  pablic.  If  he  has  suffered  any  loss  or  diminution  in  the 
actual  enjoyment  of  this  use,  it  is  not  by  the  act  or  sufferance  of 
the  landlord  ;  but  it  is  by  the  act  of  the  public,  against  whom  the 
law  has  provided  him  an  ample  remedy."  . 

The  demurrer  should  have  been  sustained. 

Jbnks,  Hooker  and  Rion,  JJ.,  concurred ;  Gaynos,  J.,  read  for 

affirmance. 

Gaynor,  J.  (dissenting) : 

The  plaintiff  had  a  contract  with  the  defendant  for  the  convey- 
ance of  a  piece  of  land  to  him  by  the  latter ;  payments  to  be  made 
by  install mentSy  and  the  conveyance  to  be  made  and  delivered  when 
the  purchase  money  should  be  paid  in  full.  The  land  was  taken  by 
eminent  domain  proceedings  after  the  contract  was  made.  In  igno- 
rance of  that  fact,  the  plaintiff  paid  installments.  '  Ho  may  recover 
back  all  he  has  paid,  for  the  defendant  cannot  convey  the  land  to 
him.  That  the  plaintiff  could  assert  his  equitable  rights  to  the 
award  made  for  the  land  does  not  enter  into  the  case.  He  is  not 
obliged  to  do  so.  The  rule  of  the  equitable  ownership  of  the  land 
j>ro  tanto  by  a  purchaser  who  has  paid  in  part  but  not  received  the 
deed  is  made  for  his  protection.  It  seems  strange  that  it  should  be 
used  to  prevent  him  from  maintaining  a  common  law  action  to 
recover  back  what  he  has  paid  on  the  vendor  being  unable 
to  perform.  The  defendant  contracted  to  convey  the  plaintiff  the 
land  and  cannot  do  so.  The  plaintiff  is  not  compelled  by  law  to 
substitute  the  award  for  the  land,  and  pay  the  contract  price. 
Suppose  the  award  were  less  than  the  contract  price?  The  defend- 
ant cannot  thrust  the  plaintiff's  equities  upon  him  or  compel  him 
to  fall  back  on  them.  They  are  for  the  plaintiff's  protection,  and 
he  is  free  to  resort  to  them  or  not  as  he  sees  fit.  He  may  prefer  to 
pursue  his  common  law  remedy.  None  of  the  cases  cited  has  any 
application.  Here  the  defendant  cannot  carry  out  his  contract  to 
convey  the  land.  In  the  case  of  the  lease  cited,  the  lease  had  been 
made  and  the  term  thus  conveyed  to  the  tenant  before  the  land  was 
taken  for  public  use.  It  was  not  the  case  of  a  contract  for  the 
making  of  a  lease  in  the  future. 

The  plaintiff  seems  to  be  suing  for  only  some  of  the  installments 
he  has  paid.     If  he  prevail,  he  may  be  embarrassed  bv  the  rule 
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against  splitting  a  cause  of  action  if  he  tries  to  recover  the  amount 
of  the  others. 

Judgment  of  the  Municipal  Court  reversed,  with  costs,  and 
demuri-er  sustained,  with  costs,  with  leave  to  plead  over  on  payment 
of  costs. 


In  the  Matter  of  the  Accounting  of  Martin  J.  Keogh,  as  Surviv- 
ing Trustee  under  the  Last  Will  and  Testament  of  David  Jones, 
Deceased,  Kespondent. 

Title  Guarantee  and  Trust  Company,  as  Committee,  etc.,  of 
Chandler  D.  Starr,  an  Incompetent  Person,  and  Walter  D. 
Starr,  Individually  and  as  Administrator,  etc.,  of  Mary  C.  D. 
Starr,  Deceased,  Appellants. 

Second  Department,  May  12.  1908. 

Will  canotrued  —  when  the  word  *< children"  does  not  include  grand- 
children—  construction  preventing  disinheritance,  when  preferred — 
judgpnent — when  new  parties  not  bound. 

Where  a  decree  of  the  Surrogate's  Court  has  been  modified  after  the  bringing  in 
of  additiomil  parties  for  the  purpose  of  enabling  them  to  present  de  novo  all 
questions  concerning  their  rights,  the  prior  decree  is  not  rea  (uffttdieata  as  to 
the  rights  of  the  additioUal  parties. 

The  word  "  children  "  as  used  in  a  will  must  be  read  in  its  ordinary  sense,  unless 
there  be  words  or  expressions  within  the  four  corners  of  the  will  showing  that 
the  testator  used  it  in  a  broader  sense. 

Will  examined,  and  held,  that  the  testator  in  making  a  substitutionary  bequest  or 
devise  used  the  word  "children  "  in  its  ordinary  sense  and  did  not  intend  to 
include  grandchildren. 

The  court  cannot  indulge  the  presumption  that  a  testator  does  not  intend  to  dis- 
inherit his  descendants  or  the  primary  objects  of  his  bounty  unless  the  will 
contains  words  which  warrant  such  construction. 

Appeal  by  the  Title  Guarantee  and  Trust  Company,  as  committee 
of  the  estate  of  Chandler  D.  Starr,  an  incompetent  person,  and 
another,  from  certain  portions  of  a  decree  of  the  Surrogate's  Court 
of  the  county  of  Westchester,  entered  in  said  Surrogate's  Court  on 
the  17th  day  of  April,  1907. 
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Barclay  E.  V.  McGarty^  for  the  appellants. 

James  Z.  Bishop  [^Charles  M.  Cannon  and  Wilfrid  N.  G^Neil 
with  him  on  the  brief],  for  the  respondents  Julia  D.  Haviland  and 
William  T.  Dannat. 

Miller,  J. : 

We  are  again  called  upon  to  construe  the  6th  paragraph  of  the 
will  of  David  Jones,  deceased.  (See  Matter  ofKeogh^  112  App.  Di  v. 
414 ;  186  N.  Y.  544.)  Said  paragraph  is  set  forth  in  full  and  the 
relation  of  the  parties  is  stated  in  the  opinion  in  that  case.  The 
daughter  of  Susan  J.  Dannat,  who  predeceased  the  life  beneficiary 
of  the  trust  created  by  the  said  6th  paragrapli,  left  two  children, 
Chandler  D.  Starr,  an  incompetent  person,  and  Walter  D.  Starr. 
After  the  affirmance  of  our  order  by  the  Court  of  Appeals  the 
committee  of  the  incompetent  and  the  administrator  of  said 
deceased  daughter  of  Susan  J.  Dannat  were  made  parties  to  the 
proceeding,  and  the  modified  decree  entered  on  our  decision  was 
opened  for  the  purpose  of  enabling  them  to  present  the  question  of 
their  right  to  share  in  said  trust  fund.  The  surrogate  held  upon 
the  authority  of  said  prior  decision  that  they  had  no  such  right,  and 
said  committee  and  Walter  D.  Starr,  individually  and  as  said  admin- 
istrator, now  appeal. 

The  point  is  made  by  the  respondents  that  the  question  is  res 
adjudicata.  While  the  order  opening  said  decree  is  somewhat 
contradictory  in  terms,  we  think  its  evident  purpose  was  to  enable 
said  committee  to  present  de  novo  all  questions  respecting  the  rights 
of  the  said  incompetent,  and  that  whatever  may  be  the  status  of  the 
said  Walter  D.  Starr,  the  prior  decree  no  longer  stands  as  an  adju- 
dication of  the  rights  of  said  incompetent.  We  do  not  discuss  the 
question  at  length,  as  we  have  concluded  that  the  decree  appealed 
from  should  be  affirmed  in  any  event. 

Upon  the  prior  appeal  the  only  questions  presented  or  considered 
were  the  three  stated  in  tlie  opinion.  It  was  assumed  that  the 
right  of  said  Chandler  D.  Starr  and  Walter  D.  Starr  to  share  in 
said  trust  fund  depended  on  whether  the  remainders  vested  on  the 
death  of  the  testator;  that  they  would  take,  if  at  all,  under  their 
mother  and  not  directly  under  the  will.  It  is  now  urged  that  the 
word  "  children  "  in  the  last  part  of  said  6th  paragraph  should  be 
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construed  to  include  grandchildren  Both  sides  find  comfort  in  onr 
former  opinion  and  urge  expressions  therein  in  support  of  their 
respective  contentions.  But  whatever  was  said  by  us  had  reference 
solely  to  the  three  questions  then  under  consideration.  We  assumed 
that  the  said  word  '*  children  "  was  used  by  the  testator  in  its  pri- 
mary significance,  and  while  in  effect  the  decree  directed  so 
adjudged,  the  precise  question  was  not  considered.  We  found  in 
the  will  evidences  of  a  general  testamentary  scheme  to  preserve 
equality  among  the  sisters  and  brother  of  the  testator  and  their 
respective  branches  of  the  family,  but  whatever  was  said  on  that 
subject  had  reference  solely  to  the  question  whether  the  children  of 
the  testator's  sisters  would  take  distributively  or  by  classes  under 
the  substitutionary  bequest  or  devise.  We  held  that  they  took  by 
classes,  because  we  thought  that  was  the  plain  meaning  of  the 
words  "the  child  or  children  of  each  to  take  an  equal  portion 
thereof."  The  interpretation  of  that  clause  according  to  its  gram 
matical  construction  was  the  more  readily  adopted  because  of  said 
general  scheme,  bnt  had  said  clause  been  omitted  we  would  probably 
have  reached  a  different  conclusion. 

The  words  of  substitutionary  bequest  or  devise  are  the  following, 
viz. :  "  In  case  my  said  brother  John  J.  Jones  shall  die  leaving  no 
child,  children,  grand  child  or  grand  children,  him  surviving,  I  direct 
the  said  trustees  then  to  grant,  convey,  transfer  and  deliver  over  the 
said  remaining  one-fifth  part  of  my  estate  so  given  to  them  in  trust 
as  last  aforesaid,  together  with  any  income  thereof  remaining  in 
their  hands  to  the  children  of  my  sisters  hereinbefore  mentioned, 
the  child  or  children  of  each  to  take  an  equal  portion  thereof." 

Tlie  word  "  children  "  must  be  read  in  its  ordinary  sense,  unless 
we  can  find  some  word  or  expression  within  the  four  corners  of  the 
wfll  to  show  that  the  testator  used  it  in  a  broader  sense.  {Pimel  v. 
Beijemann,  183  N.  Y.  194,  200.)  It  is  not  enough  that  we  find  in 
other  parts  of  the  will  evidences  of  a  general  testamentary  scheme, 
or  that  we  may  imagine  that  if  the  testator  had  considered  the  mat- 
ter more  carefully  he  would  have  used  a  word  of  broader  signifi 
cance.  We  are  to  interpret,  not  make,  his  will,  and  we  must 
construe  the  language  used  by  him  in  its  primary  and  usual  sense, 
unless  we  can  point  to  some  word  or  expression  showing  a  broader 
meaning.     In  providing  for  a  substitutionary  bequest  or  devise,  the 
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testator  could  depart  from  his  general  scheme,  and  while  we  con- 
sider such  scheme  in  construing  the  particular  clause,  alone  it  is  not 
enough  to  warrant  a  departure  from  the  ordinary  sense  of  the  words 
used.     It  must  be  couceded  that  there  is  not  a  single  word  in  the 
clause  under  consideration  indicating  that  the  word  ^'  children"  was 
meant  to  include  grandchildren.     It  is  argued  that  by  substituting 
the  word  "  as  "  before  the  words  "  hereinbefore  mentioned,"  such  a 
meaning  can  be  obtained.     But  it  is  plain  that  said  words  ^^  herein- 
before mentioned "  refer  to  "  sistera "  not  "  children,"   especially 
when  considered  in  connection  with  the  words  "  herein  mentioned" 
in  the  similar  preceding  paragraphs  of  the  will.     While  there  is 
nothing  to  indicate  that   the  word  "children"  was    intended  to 
include  grandchildren,  there  is  much  to  indicate  that  it  was  not 
The  testator  had  provided  that  upon  the  death  of  the  life  benefici- 
ary leaving  descendants  the  remainder  should  go  to  such  decendante 
per  stirpes^  and  had  used  the  words  "child,  children,  grand  child 
oi  grand  ciiildren,"  but  in  ca^e  there  were  none  surviving  he  said 
the  remainder  should  go   to   the   "children"  of  his  said  sisters. 
Throughout  said  paragraph  the  testator  used  words  with  precision 
and  in  correct  grammatical  construction,  and  the  fact  that  he  used 
the  words  "grand  child"  and  "grand  children  "  in  providing  for 
the  primary  object  of  said  bequest  and  devise,  but  omitted  to  use 
them  when  he  came  to  the  words  of  substitutionary  bequest  or 
devise,  reinforces  the  view  that  the  word  "  children "  was  used  in 
its  ordinary  sense.     We  said  in  our  former  opinion,  adopting  the 
language  of  the  learned  surrogate,  that  "  the  testator  stood  in  the 
attitude  of  parent  to  his  brother  and  sisters ; "  but  when  he  came 
to  said  substitutionary  bequest  or  devise,  he  provided  that  it  should 
go  not  to  the  surviving  sisters  or  their  descendants,  but  to  the 
"children"  of  said  sisters;  and  the  argument  that  would  require 
grandchildren  to  be    included  would    equally  require  the  sisters 
themselves  to  be  included.     We  think  it  plain  that  the  language 
used,  construed  with  reference  to  its  context,  shows  that  in  respect 
of  the  question  under  consideration,  the  testator  departed  from  the 
general  scheme  of  his  will ;  but  in  any  view  we  are  not  able  to  find 
anything  in  the  will  to  show  that  he  did  not  use  the  word  "  chil- 
dren" in  its  primary  significance,  and  we  cannot  arbitrarily  say 
that  he  did  not 
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The  cases  relied  upon  by  the  appellant  confirm  rather  than 
weaken  this  conclusion.  The  presumption  that  a  testator  does  not 
intend  to  disinherit  a  descendant  of  himself  or  the  primary  object 
of  a  bequest  or  devise,  does  not  apply  for  the  reasons  already  stated. 
Said  Chandler  D.  Starr  and  Walter  D.  Starr  are  grandnephews,  not 
grandchildren,  of  the  testator,  and  as  stated  the  question  is  pre- 
sented in  respect  of  a  substitutionary  devise  or  bequest.  But  even 
if  said  presumption  applied,  some  language  would  have  to  be  fouud 
to  give  it  effect.  (See  Zeask  v.  HiehardSj  116  App.  Div.  274; 
188  N.  T.  291 ;  Matter  of  Brtmn,  93  id.  295 ;  Low  v.  Harmony, 
72  id.  408;  Scott  v.  Guernsey,  48  id.  106;  ProioiU  v.  Rod- 
man, 37  id.  42.)  In  all  of  those  cases  the  court  was  able  to  seize 
hold  of  some  word  or  expression  in  the  will  to  prevent  disinherit- 
ing the  descendants  of  the  testator  and  of  the  primary  object  of 
his  bounty.  Two  constnictions  being  possible,  the  one  was  chosen 
which  did  not  have  that  effect.  In  the  case  at  bar  only  one  con- 
struction is  permissible,  and  that  requires  us  to  affirm  the  decree 
appealed  from. 

Jenks,  Hookes,  Gaynor  and  Bicn,  JJ.,  concurred. 

Decree  of  the  Surrogate's  Court  of  Westchester  county  affirmed, 
with  taxable  costs  to  all  parties  payable  out  of  the  estate. 


In  the  Matter  of  the  Application  of  James  6.  Reynolds,  Respond- 
ent, for  a  Peremptory  Writ  of  Mandamus,  v.  Theodore  A. 
BiNOHAM,  as  Police  Commissioner  of  the  City  of  New  York, 

Appellant. 

Second  Department,  May  \,  1908. 

Hunicipal  corporations  —  pensionixig  policeman  —  city  of  New  York— ^ 
certificate  of  surg^eons. 

A  certificate  of  three  police  surgeons  that  a  police  officer  is  permanently  dis- 
abled,  and  that  the  cause,  nature  and  extent  of  such  disability  is  defective 
vision,  sufficiently  states  the  cause  of  disability  and  authorizes  the  police  com- 
missioner,  under  sections  855  and  857  of  the  Greater  New  York  charter,  to 
place  the  officer  on  the  pension  roll.  ^ 

App  Dry.— Vol,  CXXVI.        19 
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Appeal  by  the  defendant,  Theodore  A.  Bingham,  as  police  com- 
missioner, etc.,  from  an  order  of  the  Supreme  Court,  made  at  the 
Kings  County  Special  Term  and  entered  in  the  otRce  of  the  clerk 
of  the  county  of  Kings  on  the  3d  day  of  February,  1908,  granting 
an  application  for  a  peremptory  writ  of  mandamus. 

The  relator,  a  captain  of  police,  was  relieved  and  dismissed  from 
the  police  force  of  the  city  of  New  York  and  placed  on  the  roll  of 
the  police  pension  fund  by  the  police  commissioner  on  the  following 
certificate  of  three  police  surgeons: 

"  We  do  hereby  certify,  that  said  James  G.  Reynolds,  who 
has  performed  duty  on  the  Police  Force  for  a  period  of  twenty 
years  and  upwards  is  permanently  disabled  physically  so  as  to  be 
unfit  for  duty ;  tliat  the  cause,  nature  and  extent  of  such  disability 
is  defective  vision  in  both  eyes,  15/100  in  each  eye.  Extent  com- 
plete. That  such  disability  is  permanent  and  is  of  such  a  character 
as  to  unfit  him  for  the  performance  of  police  duty.'* 

James  D,  Bell  [Francis  K.  Pendleton  with  him  on  the  brief], 
for  the  appellant. 

Bernard  J.  York  [Frank  B.  York  with  him  on  the  brief],  for 
the  respondent. 

Peb  Curiam  : 

The  learned  court  below  decided  that  the  certificate  of  the 
surgeons  was  not  sufficient  in  substance  to  give  the  police  commis- 
sioner jurisdiction  to  remove  tlie  relator  from  the  police  force  and 
place  him  on  the  roll  of  the  police  pension  fund.  Section  355  of 
the  city  charter  provides  that  any  member  of  the  police  force  who 
has  served  for  twenty  years  (which  is  the  case  of  the  plaintiff)  shall 
"  be  relieved  and  dismissed  from  said  force  and  service  and  placed 
on  the  roll  of  the  police  pension  fund  "  by  the  police  commissioner, 
"  upon  a  certificate  of  so  many  of  the  police  surgeons  as  the  police 
commissioner  may  require, '  showing  that  he  "  is  permanently  dis- 
abled, physically  or  mentally,  so  as  to  be  unfit  for  duty."  The 
certificate  of  the  surgeons  on  which  the  relator  was  retired  complies 
with  this.  But  section  357  varies,  and,  it  may  be,  enlarges  the 
phraseology.  It  provides  that  no  member  of  the  force  shall  be 
granted  or  paid  a  pension,  "on  account  of  physical  or  mental  dis- 
ability or  disease,"  except  on  such  a  certificate  "  which  shall  set 
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forth  the  cause,  nature  and  extent  of  the  disabilitj,  disease  or 
injuryP  Even  here  the  phraseology  raries.  An  unscientilic  and 
bnngling  statute  cannot  be  construed  and  interpreted  by  the  same 
strict  scientific  rules  as  a  consistent  and  scientific  statute.  It  is 
claimed  that  the  certificate  does  not  certify  the  "  cause  "  of  the  dis- 
ability. It  certifies  in  so  many  words  that  defective  vision  is  the 
cause  of  the  disability ;  but  the  argument  for  the  relator  treats  the 
defective  vision  as  the  disability  instead  of  the  cause  thereof,  and 
then  urges  that  the  "  cause "  of  the  defective  vision  is  what  the 
statute  requires,  whereas  the  certificate  does  not  give  it.  Our  lan- 
guage is  hardly  flexible  enough  to  express  the  whole  argument  on 
this  head.  The  plain  fact  of  the  matter  is  that  the  certificate 
certifies  that  the  relator  is  disabled,  and  that  such  disability  is  caused 
by  defective  vision. 

The  order  should  be  reversed  and  the  application  denied. 

Woodward,  Hooker,  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

Order  reversed,  without  costs,  and  application  denied,  without 
costs. 


The  Union  Stores  Corporation,  Respondent,  t;.  Louis  W.  Haight, 

Appellant. 

Second  Department,  May  1, 1908. 

Practice  — opening  default —  stipulation  —  appeal —  discretion  of  trial 

court. 

Where  defendant  had  an  arrangement  with  plaintiff's  attorney  to  keep  watch  of 
the  day  calendar  in  order  that  it  might  not  be  necessary  for  him  to  be  present  at 
all  times  with  his  witnesses,  and  the  case  No.  17  on  the  ready  calendar  having  been 
called  owing  to  the  fact  that  the  earlier  cases  for  various  reasons  were  passed,  and 
it  being  impossible  on  account  of  his  absence  from  the  city  for  defendant's  attor- 
ney to  reach  the  court,  it  was  arranged  with  his  opponent  that  an  inquest  should 
be  held,  and  that  defendant  then  take  steps  to  open  the  default,  and  there  was 
practically  a  stipulation  by  the  parties  that  defendant  should  have  such  an 
opportunity,  and  no  conduct  on  defendant's  part  indicates  disrespect  for  the 
rules  of  the  court  or  a  purpose  to  interfere  with  the  dispatch  of  business,  there 
IS  no  reason  why  the  default  should  not  be  opened. 

An  order  resting  in  the  discretion  of  the  court  is  reviewable  by  the  Appellate 
Division. 

Oatsob  and  Rich,  JJ.,  dissented,  with  opinion. 
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Appeal  by  the  defendant,  Louis  W.  Haiglit,  from  an  order  of 
the  Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  tlie  office  of  the  clerk  of  the  county  of  Kings  on  the 
25th  day  of  May,  1907,  denying  the  defendant's  motion  to  open 
his  default. 

Charles  HaineSy  for  the  appellant. 

H,  Louis  Jacobsan^  for  the  respondent. 

Woodward,  J. : 

It  appears  from  the  undisputed  facts  in  this  case  that  the  defend- 
ant had  an  arrangement  with  the  plaintiff's  attorney  to  keep  waidi 
of  the  calendar,  that  it  might  not  be  necessary  for  the  former  to  be 
present  at  all  times  with  his  witnesses  ;  that  through  an  inadverienoe 
the  case  was  at  one  time  marked  for  inquest,  but  that  tlie  correction 
was  made  at  once,  with  the  consent  of  all  concerned,  so  that  tlie  oee 
was  marked  as  being  ready.  It  was  not  reached  on  the  ready  calen- 
dar, and  on  the  day  of  the  alleged  default  the  case  stood  No.  17 
on  the  ready  calendar,  or  three  from  the  bottom  of  the  list.  With 
defendant's  counsel  at  White  Plains  —  the  case  being  on  the  calen- 
dar in  Brooklyn  —  the  case  was  reached  on  Thursday,  owing  to  the 
fact  tliat  for  various  reasons  the  earlier  cases  were  passed.  This . 
occurred  about  noon,  and  plaintiff's  attorney  telephoned  defendant's 
attorney  and  requested  him  to  be  on  hand  at  tlie  inquest  in  Brook- 
lyn at  two  o'clock  in  the  afternoon  of  that  day.  It  was  impossible 
at  that  time  for  defendant's  connsel  to  reach  the  court  honse  in 
Brooklyn  in  time  for  the  inquest,  even  though  the  trains  were  on 
time,  and  it  was  accordingly  arranged  that  the  inquest  should  be 
held  and  that  the  defendant  should  then  take  steps  for  opening  the 
default.  Defendant  makes  no  serious  objection  to  the  opening  of 
the  default  on  terms,  and  while  it  is  true  that  the  order  appealed 
from  is  one  depending  upon  discretion,  it  is  the  discretion  of  the 
Supreme  Court,  of  which  this  Appellate  Division  is  one  of  tlie 
manifestations,  and  it  seems  to  me  that  we  should  not  permit  tliis 
judgment  to  stand  witliout  opportunity  for  the  defendant  to  try 
the  issues.  There  was  practically  a  stipulation  on  the  part  of  the 
parties  that  the  defendant  should  have  such  opportunity,  and 
there  being  no  conduct  on  the  part  of  the  defendant  to  indieata 
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any  disrespect  for  the  rules  of  the  court,  or  any  purpose  to  inter- 
fere with  the  prompt  dispatch  of  business,  there  would  seem  to 
me  to  be  no  reason  why  this  default  should  not  be  opened.  The 
language  of  this  court  in  the  case  of  Herbert  Land  Co,  v.  Lorerir 
zen  (113  App.  Div.  802),  however  applicable  to  the  facts  in 
that  ease  or  to  the  general  rules  which  should  govern  in  cases  of 
default,  has  no  relation  to  the  facts  as  disclosed  in  the  moving 
papers  now  before  us,  and  I  am  unwilling  to  take  the  position  that 
a  defendant  who  may  have  a  meritorious  defense  is  to  be  deprived 
of  an  opportunity  to  present  that  defense  under  the  circumstances 
which  existed  in  this  case.  If  there  was  any  dispute  between  the 
parties  as  to  what  the  arrangement  was ;  if  there  was  any  apparent 
disposition  on  the  part  of  counsel  to  trifle  with  the  court  or  to 
embarrass  litigation,  it  would  be  different.  No  such  conditions  pre- 
vail ;  the  respondent  does  not  suggest  a  single  reason  why  the  order 
should  be  sustained,  except  that  it  is  a  matter  resting  in  the  discre- 
tion of  the  court,  and  as  to  that  discretion  this  court  is  entirely  com- 
petent to  exercise  it,  and  it  should  do  so  when  the  substantial  ends 
of  justice  require  such  interposition. 

Jenxs  and  Hooker,  J  J.,  concurred  ;  Gaynor,  J.,  read  for  affirm- 
ance, with  whom  Rich,  J.,  concurred. 

Gatnor,  J.  (dissenting) : 

We  ought  not  to  overrule  the  learned  Judge  below,  and  open 
tliis  so-called  default.  In  Kings  county  the  day  calendar  is  called 
in  one  part  of  the  court,  and  the  Judge  there  sitting  has  the  diffi- 
cult task  of  supplying  seven  parts  of  court  with  causes,  and  keep- 
ing them  busy,  instead  of  allowing  them  to  go  idle  and  adjourn  day 
after  day  for  lack  of  work.  He  can  do  this  only  by  proceeding  on 
rules  and  system,  and  therefore  a  system  of  calendar  rules  was 
adopted  several  years  ago,  and  has  been  followed  ever  since.  The 
following  are  the  chief  rules :  600  or  more  causes  are  called  on  the 
general  calendar  once  a  month  or  oftener,  if  necessary,  to  give 
warning  to  the  bar  and  to  parties  that  they  are  soon  to  come  on  the 
day  calendar  in  their  numerical.order  for  trial,  and  that  preparation 
should  be  made  therefor.  A  cause  is  marked  "  ready  "  on  this  gen- 
eral call  if  either  or  both  sides  answer  ready ;  otherwise  it  is  marked 
^off  "•    In  due  course  the  cause  comes  on  the  day  calendar.     It  is 
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not  tried  on  the  first  day  it  is  on  the  day  calendar,  but  is  only  called 
to  see  if  it  is  ready,  and  to  hear  any  motion  to  postpone  it.  It  is 
on  what  is  called  the  reserve  section  of  the  day  calendar.  A 
motion  to  postpone  may  only  be  made  on  aflSdavits,  and  Las  to  be 
disregarded  if  not  made  on  affidavits.  If  not  postponed  it  is  marked 
ready,  and  the  next  day,  or  the  next  (or  in  due  course,  according  to 
the  progress  of  work)  it  goes  to  tlie  ready  section  of  the  day  calendar 
for  that  day  and  is  to  be  tried  when  there  reached.  The  time  for 
excuses  is  past  when  the  cause  gets  from  the  said  reserved  section 
of  the  day  calendar  to  the  ready  section  of  the  day  calendar,  unless 
something  new  happens  meanwhile. 

Counsel  may  not  get  together  and  agree  that  a  cause  shall  be 
held,  or  passed  for  the  day.  To  permit  this,  as  is  perfectly  obvious, 
and  as  experience  showed  before  the  calendar  rules  were  adopted, 
would  be  to  break  up  the  ready  day  calendar  almost  daily,  and  cause 
the  parts  of  court  to  adjourn  for  lack  of  work,  with  a  general  cal- 
endar about  two  years  in  arrears,  which  would  cause  well-founded 
criticism  of  the  courts,  if  not  scandal  {Herbert  Land  Co,  v.  Loren- 
zeriy  113  App.  Div.  802 ;  L^oii  Clad  Manufacturing  Co,  v.  Stefen^ 
114  id.  792 ;  Loehr  v.  Brooklyn  Ferry  Co,,  115  id.  666 ;  Rosenfdd 
V.  Central  Vermont  R,  Co,,  116  id.  851).  ^ 

This  being  the  system  of  rules,  it  is  only  necessary  to  state  the 
facts  as  given  in  the  affidavits  below  on  the  motion  of  the  defendant 
to  open  the  so-called  default  to  see  that  the  order  denying  the 
motion  to  open  the  defendant's  so-calbd  default  should  be  affirmed. 

The  cause  having  been  marked  ready  on  the  general  call  men- 
tioned above,  the  duty  of  each  side  was  then  to  locate  the  witnesses 
and  get  ready.  Such  call  is  a  warning  for  that  very  purpose.  The 
cause  came  on  the  day  calendar  on  April  10,  1907.  That  was  the 
day  for  any  excuse  or  application  to  postpone  to  be  made.  But 
none  was  made.  On  the  contrary,  the  plaintiffs  attorney  answered 
ready  for  both  sides  on  tlie  call.  He  did  this  by  arrangement  with 
the  defendant's  attorney,  who  asked  him  to  answer  ready  for  both 
sides.  The  next  day  the  cause  was  still  on  the  reserve  section  of 
the  day  calendar,  it  not  yet  havihg  passed  to  the  ready  section.  It 
was  again  answered  ready  in  the  same  way  on  the  call  that  day,  and 
it  was  so  answered  until  and  including  the  following  Monday, 
April  15th.     On  that  day  the  attorney  for  the  defendant  attended 
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personally  and  answered  ready,  and  the  plaintifiE's  attorney  answered 
ready.  The  defendant's  attorney  came  late,  however,  and  the  cause 
having  been  marked  for  inquest  in  his  absence,  he  had  the  Judge 
restore  it,  and  answered  ready.  The  cause  was  then  answered 
ready  April  16th,  17th  and  18th  by  both  sides.  It  was  reached  for 
trial  on  the  said  last-mentioned  day,  and  the  defendant  not  appear 
ing  an  inquest  was  taken  against  him. 

Two  excuses  are  given  by  the  attorney  for  the  defendant  in  his 
affidavit. 

First,  he  says  that  he  had  an  arrangement  all  along  with  the 
attorney  for  the  plaintiff  that  '^  in  case  he  was  obHged  to  take  depo- 
nent's default  that  he  would  not  take  advantage  of  it  to  deponent's 
prejudice"  —  whatever  this  obscure  or  rather  contradictory  sentence 
may  mean.  If  tlie  meaning  which  is  claimed  for  the  defendant  be 
given  it,  then  we  have  the  attorney  for  the  defendant  practicing  a 
deception  on  the  trial  judge  by  answering  a  cause  ready  daily,  when 
he  had  a  secret  understanding  that  it  was  not  really  to  be  tried  at 
all  if  he  chose  to  stay  away.  If  attorneys  could  be  suffered  to  do 
this  with  impunity  the  trial  Judge  would  have  no  control  of  his 
calendar.  He  would  be  the  helpless  victim  of  such  secret  agree- 
ments by  attorneys  who  would  make  them  and  tlien  mislead  the 
trial  Judge  as  to  the  size  and  regulation  of  his  calendar  for  the  con- 
venience of  the  bar,  by  openly  and  deceitfully  answering  ready  for 
trial  on  the  daily  call.  If  attorneys  may  have  such  a  secret  agree- 
ment, go  through  the  form  of  a  sham  default,  and  then  go  to  the 
Judge  at  the  motion  part  and  have  the  default  opened  and  put  back 
on  the  day  calendar,  the  trial  Judge  is  ousted  of  all  control  of  his 
calendar,  and  his  day  calendar  can  be  broken  down  with  impunity. 
Surely  a  calendar  Judge  should  not  be  subjected  to  such  treatment 
as  this,  and  the  Judge  below  who  heard  the  motion  to  open  the 
so-called  default  was  right  in  so  deciding.  It  is  not  for  us  to 
tliwart  the  trial  Judges  in  trying  to  conduct  their  calendars  in  a 
systematic  and  orderly  manner,  and  preventing  themselves  from 
being  the  mere  dupes  of  procrastinating  attorneys. 

Second^  the  other  excuse  given  by  the  defendant's  attorney  in 
his  said  affidavit  is  still  more  intolerable,  if  that  were  possible.  He 
says  that  one  of  his  necessary  witnesses  resided  in  California  and 
two  others  in  the  state  of  Connecticut,  and  that  it  was  impossible  to 
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get  them  to  the  trial ;  and  yet  he  answered  ready  for  trial  from  the 
beginning,  and  even  on  the  morning  of  the  day  the  cause  wu 
reached  for  trial  and  the  inquest  taken.  Is  a  trial  Judge  to  be  sub- 
jected to  such  treatment  as  this,  and  are  the  rules  established  for 
the  orderly  conduct  of  business  to  be  ignored  with  impunity  I  Are 
we  to  uphold  those  who  subject  trial  Judges  to  such  treatment  1 
Moreover,  although  issue  was  joined  in  the  cause  in  1904,  doring 
the  more  than  two  years  that  the  plaintiff  waited  to  get  bis  canse 
reached  for  trial,  the  defendant  did  not  have  the  testimony  of  his 
non-resident  witness  taken.  If  the  Judge  below  had  opened  the 
default,  the  affidavit  of  tlie  defendant's  attorney  shows  thatliecoald 
not  have  gone  <5n  with  the  trial,  but  that  another  inquest  would 
ensue. 

The  affidavit  of  the  plaintiff's  attorney  shows  that  when  Uie  cause 
was  reached  for  trial,  he  asked  the  trial  Judge  to  hold  the  cause  and 
allow  him  to  communicate  with  the  defendant's  attorney.  This 
the  trial  Judge  did,  but  to  the  communication  of  the  plaintiff's 
attorney  the  defendant's  attorney  answered  back  to  "  proceed  with 
the  inquest  and  that  he  would  thereafter  take  the  proper  steps  to 
open  his  default ".  It  is  time  that  attorneys  knew  that  defanlts  are 
not  opened  as  matter  of  course,  but  that  a  default  is  a  serions  mat- 
ter (  Warth  V.  Moore  Blind  Stitcher  cfe  Overseamer  Co.,  1 25  App. 
Div.  211),  and  that  trial  Judges  will  be  sustained  in  upholding  the 
rules  and  the  dignity  of  their  courts. 

If  the  facts  were  as  stated  in  the  opinion  on  which  the  order  is 
about  to  be  reversed,  I  should  of  course  concur  in  the  rerersal. 
Instead  I  have  stated  the  facts  as  they  are,  in  vindication  of  the 
learned  trial  Judge  who  was  deceived  and  imposed  on,  and  of  the 
other  learned  Judge  who  refused  to  open  the  so-called  default,  if  for 
no  other  reason.  It  is  very  easy  for  this  branch  of  the  court  to  impair 
the  usefulness  by  lessening  the  legitimate  authority  of  the  trial  judges. 

The  order  should  be  affirmed. 

Rich,  J.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted  on  payment  of  one  trial  fee  and  all  the  disbursements 
up  to  and  including  the  time  of  the  inquest. 
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Elmiba  £.  Van  Inweoen,  as  Administratrix,  etc.,  of  Bbnjamin  H. 
Van  Inwegen,  Deceased,  Respondent,  v.  Erik  Railroad  Com* 
PAUY,  Appellant. 

Second  Department,  May  12,  1908. 

Bailroad  —  negligence  —  death  by  collision  —  res  ipsa  loquitur  applicable 

to  servants. 

Where,  in  an  action  for  negligence  resulting  in  death,  it  appears  that  a  passen- 
ger train  of  defendant  came  down  the  main  track,  where  it  was  intended  to  run, 
passed  through  a  switch,  ran  in  upon  a  siding  and  collided  with  a  locomotive 
tender  throwing  it  upon  plaintiff's  intestate,  an  engineer  of  the  company,  who 
in  the  performance  of  his  duties  was  oiling  his  engine  near  by,  a  verdict  for 
plaintiff  will  be  sustained,  there  being  no  proof  that  the  open  switch  was  due 
to  the  intervention  of  parties  or  causes  beyond  defendant's  control. 

Plaintiff  having  proved  that  the  train  ran  from  the  main  track  where  it  was 
intended  to  run  upon  the  siding  producing  the  injury,  the  rule  of  re$  ipsa 
loquitur  applies,  and  defendant  must  show  that  the  accident  was  not  due  to  its 
negligence,  but  to  some  cause  for  which  it  was  not  liable. 

The  doctrine  of  res  ipsa  loquitur  is  not  limited  to  passengers  on  trains,  but 
applies  in  cases  of  injury  to  employees. 

Jenks,  J.,  dissented,  with  opinion. 

Appeal  by  tlie  defendant,  the  Erie  Railroad  Company,  from  a 
judgment  of  the  Supremo  Court  in  favor  of  the  plain tifiF,  entered  in 
the  office  of  the  clerk  of  the  county  of  Orange  on  the  18th  day  of 
Febrnary,  1907,  upon  the  verdict  of  a  jury  for  $16,500,  and  also 
frona  an  order  entered  in  said  clerk's  office  on  the  2lst  day  of  Feb- 
ruary, 1907,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

John  B,  Stanchfieldj  for  the  appellant. 

Thoraaa  Watts  [Abram  F.  Servm  with  him  on  the  brief],  for 
the  respondent. 

Woodward,  J. : 

The  action  is  for  negligence  on  the  part  of  the  defendant,  result- 
ing in  the  death  of  the  plaintiflFs  intestate,  and  has  resulted  in  a 
verdict  for  the  plaintiff.     Appeal  comes  to    this  court  from  the 
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judgment  and  from  an  order  denying  a  motion  for  a  new  trial  on 
the  minutes. 

Plaintiff's  intestate  was  a  railroad  engineer.  He  had  brought  a 
passenger  train  from  Jersey  City  to  Port  Jervis.  At  tliis  point  he 
detached  his  engine  from  the  train,  ran  down  the  main  track  for  a 
considerable  distance  and  turned  in  on  a  siding,  backing  Lis  engine 
down  and  upon  a  second  siding  running  parallel  with  the  main 
track.  This  left  an  intervening  track  between  the  engine  operated 
by  plaintiff's  intestate  and  the  main  track,  and  upon  this  interven- 
ing side  track  was  another  locomotive  and  tender,  and  the  deceased 
stopped  his  engine  alongside  of  this  second  engine  and  got  off  to 
clean  it  up  or  to  oil  some  of  its  parts.  While  lawfully  engaged  in 
completing  his  duties  to  the  company  and  while  standing  between 
his  own  engine  and  the  one  on  the  intervening  track,  the  train 
which  plaintiff's  intestate  had  drawn  from  Jersey  City,  with  a  new 
engine,  came  down  the  main  track,  passed  through  the  switch  lead- 
ing to  the  fii'st  side  track  and  collided  with  the  tender  of  the  locomo- 
tive standing  upon  that  track,  throwing  it  over  upon  plaintiff's 
intestate,  producing  the  injuries  resulting  in  his  death.  There  » 
no  dispute  about  these  primary  facts,  the  questions  litigated  being 
in  relation  to  the  causes  which  operated  to  divert  the  passeng^ 
train  from  the  main  track  to  tlie  siding.  The  evidence  was  practi- 
cally undisputed  that  tlie  switch  light,  up  to  practically  the  veiy 
moment  of  the  accident,  showed  the  green  or  safety  light,  the  acd- 
nent  occurring  in  the  night  time,  but  immediately  after  the  acci- 
dent the  switch  was  found  to  be  turned  so  as  to  open  the  siding 
track,  and  the  case  was  submitted  to  the  jury  on  the  theory  tliat 
the  switch  miglit  have  been  slightly  open ;  that  the  wheels  of  the 
advancing  engine  might  have  engaged  tlie  switch  point,  the  points 
being  toward  the  traflSc,  and  that  thus  the  switch  might  have  been 
opened  wide  and  fastened  open  by  the  action  of  the  train,  the  neg- 
ligence consisting  in  the  defendant  failing  to  enforce  its  rule  that  the 
switches  must  be  locked  to  protect  the  main  track  except  when  trains 
were  passing  in  upon  the  siding.  The  defendant  sought  to  introdu<» 
evidence  to  show  that  some  outside  party  must  have  turned  the  switch, 
but  this  evidence  the  jury  has  found  not  to  establish  the  fact,  and  we 
are  of  opinion  that  in  this  tlie  jury  was  entirely  correct. 

This  particular  switch  was  the  ordinary  pointed  switch  in  common 
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use  upon  railroads  throughout  the  country,  with  the  points  toward 
the  traffic.  The  switch  was  tlirown  by  means  of  a  lever,  weighted 
at  the  end  with  a  sixteen-pound  ball  or  clod,  and  it  was  arranged  so 
that  when  the  lever  was  thrown,  either  to  open  or  close  the  switch, 
it  would,  on  being  forced  into  proper  position,  fasten  with  a  catch, 
so  that  it  could  not  be  opened  without  the  use  of  hands.  In  spite 
of  the  fact  that  the  man  whose  duty  it  was  to  operate  this  switch 
testified  that  he  had  the  switch  properly  closed,  and  that  tiie  switch 
lights  showed  green  along  tlie  main  track,  the  fact  remains  that  the 
passenger  train  did  pass  through  this  switch  and  upon  the  side 
track,  and  immediately  after  the  accident  the  switcli  was  found 
properly  fastened  to  produce  just  this  result  and  there  is  no  evi- 
dence to  show  that  tliis  switch  lever  was  touched  by  any  one,  or 
that  there  was  any  disturbance,  such  as  would  naturally  occur  if 
the  lever  had  been  reversed,  with  a  heavy  ball  at  one  end  of  it,,  by 
the  action  of  the  oncoming  train.  But,  be  this  as  it  may,  the 
defendant  has  had  the  beneiit  of  submitting  this  question  to  the 
jury,  and  it  has  been  found  against  it,  and  it  seems  to  me  that  under 
the  authorities  it  is  not  entitled  to  complain  here,  because  the  plain- 
tiff having  proved  that  the  train  ran  off  from  the  main  track,  where 
it  was  intended  to  run,  and  ran  in  upon  the  siding,  producing  the 
injury,  the  doctrine  of  res  ipsa  loquitur  applies,  and  it  is  for  the 
defendant  to  show  that  the  accident  was  not  due  to  itb  negligence, 
but  to  some  cause  for  which  it  was  not  liable  to  the  plaintiff. 
"  Experience  proves,"  say  the  court  in  Edgerton  v.  New  York  <& 
Harlem  li.  R.  Co.  (39  N.  Y.  227,  229),  "  that  when  the  track  and 
machinery  are  in  this  condition  [in  the  full  control  of  the  defend- 
ant, and  kept  in  that  condition  of  safety  which  that  relation  involves] 
and  prudently  operated,  the  trains  will  keep  upon  the  track,  and 
ran  thereon  with  entire  safety  to  those  on  board.  Whenever  ft  car 
or  train  leaves  the  track  it  proves  that  either  the  track  or  machinery, 
or  some  other  portion  thereof,  is  not  in  a  proper  condition,  or  that  the 
machinery  is  not  properly  operated,  and  presumptively  proves  that 
the  defendant,  whose  duty  it  is  to  keep  the  track  and  machinery  in 
the  proper  condition,  and  to  operate  it  with  the  necessary  prudence 
and  care,  has,  in  some  respect,  violated  this  duty.  It  is  true  that  a 
bad  state  of  the  track  or  machinery  may  have  resulted  from  the 
wrongful  act  of  persons  for  whose  conduct  the  defendant  is  not 
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responsible,  and  the  injury  to  the  passenger  may  have  resulted 
therefrom,  and  in  such  a  case,  the  company  is  not  responsible,  but 
sncli  cases  are  extraordinary,  and  tliose  gnilty  of  perpetrating  such 
acts  are  higlily  criminal ;  and,  therefore,  there  is  no  presamption  of 
the  perpetration  of  such  acts  by  others,  and  the  company,  if  excus- 
able upon  tliis  ground,  must  prove  the  facts  establishing  such 
excuse."  (See  Adaina  v.  Union  Railway  Co.j  80  App.  Div.  136, 
140,  and  authorities  there  cited ;  SeyhoU  v.  N.  J^.,  L.  E.  <&  W. 
R.  R.   Co.,  95  N.  Y.  563,  568.) 

It  is  true,  in  this  case,  that  the  plaintifPs  intestate  was  not  a  pas- 
senger, and  some  of  the  earlier  cases  have  intimated  that  a  differ- 
ent rule  might  apply  in  cases  where  there  was  no  contractual  rela- 
tion between  the  plaintiff  and  defendant,  but  in  Oriffen  v.  Manice 
(166  N.  Y.  188)  the  court  distinctly  held  that  the  question  was  not 
of  the  relations  of  the  parties,  but  the  '^  sufficiency  of  circumstantial 
evidence  to  establish,  or  to  justify  the  jury  in  inferring,  the  exist- 
ence of  the  traversable  or  principal  fact  in  issue,  the  defendant's 
negligence."     That  case  was  under  consideration  in  Duhme  v.  Hamr 
lurg-Amerioan  Packet  Co,  (184  N.  Y.  404)  and  distinguished,  but 
without  changing  the  doctrine,  in  so  far  as  it  relates  to  the  facts 
proved  in  this  case,  and  I  can  see  no  reason  why  the  plaintiff  is  not 
entitled  to  recover  in  this  action.     Chapter  657  of  the  Laws  of  1906, 
adding  section  42a  to  the  Kail  road  Law  (Laws  of  1890,  chap.  565), 
eliminates  the  fellow-servant  defense  in  a  case  of  this  kind,  and  while 
it  may  be  that  the  defendant  did  not  owe  to  the  plaintiff^s  intestate  die 
same  degree  of  care  that  it  would  owe  to  a  passenger,  this  has  nothing 
to  do  with  the  question  of  defendant's  negligence  as  established  by  the 
evidence  of  the  happening  of  the  accident  under  the  circumstances 
shown  by  the  evidence.     If  this  switch  and  the  machinery  had  been  in 
proper  condition  and  prudently  operated,  and  these  duties  rested  npon 
the  master,  in  the  ordinary  course  of  the  operation  of  the  railroad  the 
train  would  have  remained  upon  the  main  track,  passing  the  plain- 
tiff's intestate  with  perfect  safety.     The  evidence  shows  clearly  that 
the  train  did  leave  the  main  track  and  work  the  itijury  complained 
of,  and  in  the  absence  of  evidence  to  show  that  this  was  due  to  the 
intervention  of  parties  beyond  the  control  of  the  defendant,  there  is 
evidence  which  the  jury  may  properly  hold  to  establish  the  negligence 
of  the  defendant. 
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The  judgment  and  order  appealed  from  should,  tlierefore,  be 
affirmed. 

Gatnor  and  Rich,  JJ.,  concurred ;  Miller,  J.,  concurred  in 
separate  memorandum ;  Jenks,  J.,  read  for  reversal. 

Miller,  J.  (concurring) : 

I  concur  with  Mr.  Justice  Woodward.  The  circumstances  of 
the  accident  show  that  the  switch  was  either  opened  by  an  intruder, 
jarred  open  by  the  train,  or  left  open  after  the  deceased's  engine 
had  been  let  in  on  the  switch  a  few  minutes  before  the  accident  by 
the  switchman  who  had  been  on  duty  nearly  eigliteen  hours.  I  think 
the  latter  explanation  the  most  probable ;  it  was  negatived,  however, 
by  the  testimony  of  a  surprisingly  large  number  of  the  defendant's 
employees  who  say  they  were  in  a  position  to  observe  and  did 
observe  the  green  light,  indicating  that  the  switch  was  closed  only 
an  instant  before  the  oncoming  train  reached  the  switch.  None  of 
said  witnesses  observed  any  person  near  the  switch,  and  the  pre- 
sumption against  the  commission  of  an  act  so  wanton  and  criminal 
alone  justified  the  jury  in  finding  that  the  switch  was  not  opened 
by  an  intruder.'  Thus  only  one  way  of  accounting  for  the  accident 
was  left ;  the  evidence  excluding  both  of  the  other  theories  tended 
to  prove  that  the  accident  could  and  did  happen  in  that  way. 
Tiierefore,  there  was  no  error  in  the  refusal  to  charge.  The  defend- 
ant would  have  been  equally  liable  whether  the  accident  was  caused 
by  the  negligence  of  the  switchman  in  leaving  the  switch  open,  or 
by  liis  negligence  in  leaving  it  in  a  condition  which  enabled  the 
oncoming  train  to  jar  it  open,  and  the  defendant  cannot  complain 
because  its  evidence  excluding  one  of  those  theories  was  accepted  as 
proof, 

JsNKS,  J.  (dissenting) : 

Proof  of  such  a  collision  is  held  to  make  out  a  prima  J^acie  case. 
(Edgerton  v.  New  York  cfe  Harlem  R,  R.  Co.,  39  N.  Y.  227,  229 ; 
Seyholt  V.  N.  Y.,  Z.  E,  <&  W.  R.  R.  Co,,  95  id.  563,  568 ;  Kay  v. 
Metropolitan  St,  R.  Co,,  163  id.  447.)  But  the  onus  prohandi 
was  still  upon  the  plaintiflF,  so  remained  throughout  the  case 
{Kay  v.  Metropolitan  St.  R.  Co.,  supra),  and  if  the  defendant's 
proof  sufficed   to   rebut   the  legal   presumption  arising  from  the 
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casualty,  or  if  it  left  the  essential  fact  of  negligence  in  doabt  or 
uncertainty,  the  plaintiff  failed.  (Id.)  As  this  kind  of  Bwitch  oonld 
be  moved  in  or  out  of  connection  with  the  main  track,  and  it  was  at 
the  time  of  the  casualty  in  such  connection  as  to  divert  the  train 
from  the  main  t]*ack,  the  switch  must  have  been  moved  into  sadi 
connection  by  outside  force.  The  defendant  did  not  show  tlie 
nature  of  that  force.  The  switch  could  have  been  thus  moved  by 
the  switchman  or  some  other  employee  of  tlie  defendant  In  that 
case  the  defendant  could  have  been  held  liable.  (Laws  of  1906, 
chap.  657,  adding  to  Kailroad  Law  [Laws  of  1890,  chap.  565],  §  42a-) 
The  switch  might  have  been  brought  into  contact  with  the  main  line 
by  an  outsider.  This  is  suggested  by  the  defendant,  but  without 
proof,  while  the  surrounding  circumstances  made  strongly  against 
such  theory.  As  such  an  assumption  involves  a  criminal  act,*  it  may, 
in  the  absence  of  any  evidence  pointing  to  its  commission,  be 
excluded.  {Flaniiery  v.  Waterford  cfe  Liinerick  Railway  Co.^  Ir. 
Kep.  lie.  L.  30;  Edgerton  v.  New  York  cfe  Harlem  Ji.  R.  Co., 
supra.)  It  was  the  contention  of  the  plaintiff  upon  the  trial  that  the 
movement  of  the  defendant's  trains  moved  the  switch,  not  securely 
"  locked  "  or  fastened,  so  as  to  bring  the  points  thereof  into  sudi 
juxtaposition  with  the  main  track  as  to  cause  the  wheels  of  the 
oncoming  train  to  engage  the  points  and  then  run  onto  the  switch, 
and  this  theory  of  the  accident  was  one  submitted  to  the  jury  by  the 
learned  court.  The  learned  counsel  for  defendant  excepted  to  this 
submission,  and  also  asked  the  court  to  charge  ^'  that  there  is  no 
evidence  upon  which  the  jury  can  And  that  this  switch  was  turned 
by  reason  of  the  passage  of  that  locomotive  or  any  part  of  the  train 
over  that  track."  This  request  was  refused  under  exception.  I 
think  that  the  exception  was  well  taken.  A  reading  of  the  record 
does  not  reveal  to  me  any  evidence  whatever  to  support  that  con- 
tention. I  do  not  assent  to  the  proposition  that  if  we  exclude  the 
action  of  human  agency  it  7nust  follow  that  the  switch  was  moved 
by  the  jar  or  motion  of  the  train  or  trains  passing  upon  the  main 
track  so  as  to  permit  the  train  which  came  to  collision  to  run  onto 
that  switch.  Whatever  benefit  accrued  to  the  plaintiff  perforce  of 
the  mere  fact  of  the  collision,  I  think  that  if  there  was  not  evidence 
to  substantiate  an  alleged  cause  of  the  accident,  the  defendant  was 

*  See  Penal  Code,  §§  183a,  635.—  [Rkp. 
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entitled  to  an  instruction  to  that  effect.  I  do  not  pretend  to  say  tliat 
snch  evidence  was  not  available,  but  I  rest  my  conclusion  upon  the 
fact  that  I  fail  to  find  that  the  plaintiff  adduced  it.  For  these  reasons 
I  think  that  the  judgment  should  be  reversed  and  a  new  trial  should 
be  granted. 

Judgment  and  order  affirmed,  with  costs. 


A.  N.  RiD«ELY,  Appellant,  v.  Talbot  J.  Taylor  and  Company,  a 
Firm  Composed  of  Talbot  J.  Taylor  and  Others,  Respondents. . 

Second  Department,  May  1,  1906. 

Appeal —  constitutional  law  —  jury  trial  —  repeated  verdicts.. 

There  is  a  place  where  the  spirit  of  the  constitutional  guaranty  that  trial  by  jury 
shall  remain  inviolate  forever  requires  that  the  verdict  of  a  jury  shall  become 
final;  and  where  there  has  been  a  sufficient  number  of  trials  under  fair  condi- 
tions so  that  it  cannot  be  presumed  that  the  jury  has  been  controlled  by 
passion,  corruption  or  other  improper  motive  or  has  failed  to  give  to  the 
evidence  proper  consideration,  it  is  the  duty  of  the  court  to  give  eifect  to  the 
verdict  and  end  the  litigation. 

The  mere  fact  that  the  case  rests  largely  on  plaintiflTs  testimony  is  not  a  ground 
tor  holding  that  the  defendant  is  entitled  to  continuous  trials  of  the  action. 

Where  a  jury  twice  gave  a  verdict  for  plaintiff,  the  verdict  being  reversed  on 
the  second  appeal  as  against  the  weight  of  evidence,  and  on  a  third  trial  on  the 
same  evidence  the  stime  verdict  was  given  which  the  trial  judge  set  aside  as 
against  the  weight  of  evidence,  relying  largely  on  the  opinion  of  the  court  on 
the  second  appeal  the  verdict  will  be  reinstated,  the  court  having  in  effect  held 
OQ  the  former  appeals  that  there  was  evidence  sufficient  to  submit  to  the  jury. 

Gaynor,  J.,  dissented,  with  opinion. 

Appeal  by  the  plaintiflF,  A.  N.  Ridgely,  from  an  order  of  the 
Supreme  Court,  made  at  the  Kings  County  Trial  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  5th  day  of 
June,  1907,  setting  aside  the  verdict  of  a  jury  in  favor  of  the  plain- 
tiff and  grantmg  the  defendant's  motion  for  a  new  trial. 

71  Ji.  Oeland  lOwen  N,  Brown  with  him  on  the  brief],  for  tha 
appellant. 

^uffiistus  Van  Wyck  \Jay  A  Candler^  John  Henry  Hammond^ 
and  Philij^  J.  Briii  with  hiiu  on  the  brief],  for  the  respondents. 
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Woodward,  J. : 

This  is  the  third  time  that  this  case  has  been  before  this  conrt 
upon  appeal.  Upon  the  first  trial  the  defendants  moved  for  the 
direction  of  a  verdict.  The  court  reserved  decision  upon  this 
motion,  took  the  verdict  of  the  jury,  which  found  in  favor  of  the 
plaintiflE  for  $10,000,  and  then  set  aside  the  verdict  and  directed  a 
verdict  for  the  defendants,  on  which  a  judgment  was  entered  dis- 
missing the  complaint  upon  the  merits.  Upon  appeal  to  this  court 
the  judgment  was  reversed  and  a  new  trial  granted,  it  being  said 
that  tlie  "  plaintiffs  evidence  established,  if  true,  a  distinct  inde- 
pendent agreement  to  purchase,  carry  and  sell  upon  order  1,000 
shares  of  stock,  of  which  the  signing  of  the  pool  agreement  was  & 
mere  incident."  (107  App.  Div.  265.)  In  other  words,  this  court 
held  that  there  was  a  question  of  fact  for  the  jury  to  determine  and 
this  became  the  law  of  this  case.  Upon  the  second  trial  the  jury 
found  a  verdict  in  favor  of  the  plaintiff  for  the  sum  of  $23,000,  the 
amount  claimed,  and  upon  appeal  to  this  court  the  judgment  was 
reversed  on  the  ground  that  the  verdict  was  against  the  weight  of 
evidence,  but  with  no  suggestion  that  the  previous  decision,  holding 
that  there  was  a  question  of  fact  for  the  jury  to  determine,  was  not  still 
the  law  of  the  case.  (118  App.  Div.  10.)  A  new  trial  was  granted,, 
and  upon  this  third  trial  the  jury  has  again  found  in  favor  of  the 
plamtiff  for  the  full  amount  of  his  claim,  the  evidence  being  sub- 
stantially the  same  as  that  heard  upon  the  previous  trials,  arid  the 
learned  justice  presiding  has  set  the  verdict  aside  upon  motion  as 
being  against  the  weight  of  evidence,  relying  largely  upon  the 
opinion  of  the  court  upon  the  last  appeal,  though  apparently  witk 
some  misgivings  as  to  the  propriety  of  the  ruling. 

Section  2  of  article  1  of  the  State  Constitution  provides  that 
the  "  trial  by  jury  in  all  cases  in  which  it  has  been  heretofore  used 
shall  remain  inviolate  forever,"  language  which  could  hardly  be 
made  stronger,  and  yet,  if  verdicts  founded  on  sufficient  evidence 
may  be  continually  set  aside  because  the  trial  justice,  or  those  who 
pjiss  in  review  upon  the  record,  happen  to  differ  with  the  jury  as  to 
the  weight  of  evidence,  the  guaranty  is  hardly  worth  preserving  in 
civil  actions  ;  the  great  privilege  which  those  who  emigrated  to  this 
country  from  England  brought  with  them  "'as  their  birthright  and 
inheritance,  as  a  part  of  that  admirable  common  law  which  had 
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fenced  around  and  interposed  barriers  on  every  side  against  the 
approaches  of  arbitrary  power '  "  {Thompson  v.  Utahy  170  U.  S.  343, 
350)  is  a  barren  ideality,  subject  to  be  overturned  at  will.  To  be 
inviolate  is  to  be  unhurt,  uninjured,  unpolluted,  unbroken.  (17 
Am.  &  Eng.  Ency.  of  Law[2ded.],  478.)  If  the  provision  of  the 
Constitution  is  to  remain  *'  inviolate  forever,"  it  must  not  be  violated 
either  in  form'  or  spirit ;  there  can  be  no  justification  where  there  is 
evidence  to  suppprt  a  proposition,' to  continually  set  aside  the  ver- 
dicts of  juries  until  a  jury  happens  to  be  found  to  agree  with  the 
trial  court.  There  is  a  place  somewhere,  where  the  spirit  of  the 
constitutional  guaranty  requires  that  the  verdict  of  the  jury  shall 
be  final ;  and  where  there  has  been  a  sufficient  number  of  trials, 
under  fair  conditions,  so  that  it  cannot  be  presumed  that  the  jury 
has  been  under  the  control  of  passion,  corruption  or  otlier  improper 
motives,  or  has  failed  to  give  to  the  evidence  proper  consideration 
it  is  the  duty  of  the  court  to  give  effect  to  the  verdict  and  to  end 
the  litigation.  This  court  upon  two  previous  appeals  has,  in  effect, 
held  that  there  was  evidence  in  the  case  which  was  sufficient  to  sub- 
mit to  the  jury ;  that  there  were  two  versions  of  the  controversy, 
one  of  which  was  supported  by  the  evidence  offered  by  the  plain- 
tiff, and  which,  if  believed,  entitled  the  plaintiff  to  recover.  Three 
juries,  none  of  which  are  shown  to  have  been  governed  by  any 
improper  motives,  except  as  this  may  be  gathered  from  the  verdicts 
rendered,  have  believed  the  plaintiff^  version,  which  is  not  so  highly 
improbable  when  all  of  the  circumstances  are  taken  into  view,  and 
to  permit  this  verdict  to  be  set  aside  because  we,  looking  at  the 
record,  may  think  a  different  result  should  have  been  reached,  is  to 
nullify  the  Constitution  in  its  spirit,  and  to  needlessly  prolong  a 
litigation.  The  plaintiff  was  a  writer  upon  financial  mattera ;  he 
issued  letters  advising  clients  upon  the  conditions  existing  in  Wall 
Street,  and  the  defendants  were  interested  for  themselves  and  their 
clients  in  promoting  the  success  of  the  Southern  Pacific  pool.  If 
tliey  saw  fit,  for  the  purpose  of  inducing  a  friendly  attitude  on  the 
part  of  the  plaintiff,  to  make  a  contract  with  him  for  the  purchase 
of  1,000  shares  of  the  pool  stock,  and  to  agree  that  he  might  sell 
liis  holdings  whenever  he  desired,  the  fact  that  this  might  inter- 
fere with  the  pool  is  not  material.  Tiie  defendants  might  have 
had  such  an  interest  that  t]iey  were  willing  to  make  this  cou« 
App.  Div.— Vol.  CXXVI.        20 
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cession,  and  it  does  not  necessarily  follow  that  it  would  have 
changed  the  relations  of  the  other  members  of  the  pool,  for,  as  far 
as  the  evidence  goes,  the  defendants  might  have  purchased  the 
interest  of  the  plaintiff  at  the  market  price  when  he  directed  the  sale 
and  have  continued  the  stock  in  the  pool.  Tlie  plaintiff  did  not 
demand  that  the  stock  be  sold  outside  of  the  pool ;  what  he  asked 
for  was  to  have  his  stock  sold  so  that  he  could  realize  his  profit. 
He  had  a  right  to  make  this  contract  with  the  defendants;  they 
had  a  right  to  make  the  contract  with  him,  and  the  evidence  has 
convinced  three  juries  that  this  was  the  contract  which  he  actually 
made,  and  the  mere  fact  that  the  case  rests  largely  upon  the  testi- 
mony of  the  plaintiff  is  not  a  ground  for  holding  that  the  defend- 
ants are  entitled  to  a  continuous  trial  of  this  action.  This  court,  in 
the  case  of  Zacs  v.  EverarcTa  Breweries  (107  App.  Div.  250),  upon 
a  full  review  of  all  the  authorities,  held  that  where  a  plaintiff  had 
had  three  successive  verdicts  upon  substantially  the  same  evidence, 
the  trial  court  was  not  justified  in  setting  aside  a  verdict  as  against 
the  weight  of  evidence,  and  no  good  reason  occurs  to  us  why  that 
case  should  not  be  followed  in  the  disposition  of  this. 

In  CcManan,  v.  Shaio  (24  Iowa,  441, 444)  Beck,  J.,  in  disapproving 
an  instruction  ''that  no  important  fact  can  be  proved  without,  at 
least,  the  testimony  of  one  credible  and  unimpeached  witness," 
makes  these  pertinent  remarks :  "  It  is  impossible  from  the  nature 
of  things,  for  the  law  to  provide  rules  which  shall  determine  the 
quantity  or  amount  of  evidence  necessary  to  establish  a  fact  in 
judicial  proceedings.  There  can  be  devised  no  standard  —  no  unit 
of  measurement,  whereby  we  may  determine  just  what  measure  of 
evidence  shall  be  required  to  prove  a  fact  in  issue.  To  say  that 
one  credible  witness  is  necessary,  is  a  very  unsatisfactory  and 
indefinite  rule  indeed.  As  a  matter  of  fact,  evidence  can  usually 
be  brought  before  a  jury  only  through  the  medium  of  human  testi- 
mony ;  there  must,  of  necessity,  be  a  witness,  or  one  standing  in  that 
position,  through  whom  the  fact  can  be  brought  to  the  mind  of  a  court 
or  jury.  *  *  *  There  must  be,  then,  in  most  cases,  to  establish 
a  fact,  a  witness,  whether  that  fact  be  important  or  unimportant 
But  this  rule  gives  no  measure  for  the  quantity  of  evidence,  for 
knowledge,  intelligence,  qualities  of  memory,  and  all  other  attributes 
that  make  up  ability,  together  with  those  moral  qualities  which  con- 
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stitnte  credibility,  are  most  unequally  united  in  men,  so  that  one 
possessing  all  of  the  attributes  of  ability  and  credibility  in  the 
highest  degree,  and  so  known  to  the  tribunal  before  whom  he  testifies, 
would,  in  his  evidence,  outweigh  an  indefinite  number  of  witnesses 
who  possess  the  same  attributes  in  the  lowest  degree.  It  is  also 
true,  that  a  witness  in  order  to  prove  a  fact  by  his  evidence,  must 
be  credible  —  he  must  be  such  a  witness  as  will  be  entitled  to 
receive  the  belief,  tlie  faith  of  others.  But  here  again,  from  the  very 
nature  of  the  case,  there  are  indefinite  degrees  in  this  character  we 
call  credibility.  One  may  possess  it  in  the  highest  degree,  another 
in  the  lowest  degree.  It  follows,  therefore,  that  when  evidence  is 
weighed,  to  determine  whether  a  fact  has  been  proven  thereby,  all  the 
qualities  going  to  make  up  what  is  termed  ability  and  credibility  in  a 
witness  must  be  fully  considered  in  order  to  arrive  at  a  truth.  And 
who  should  so  weigh  and  consider  these  qualities?  Most  evidently 
the  jury.  The  court  cannot  discharge  this  duty  for  them,  because  the 
Tery  opinion  which  they  may  form  from  these  questions  of  ability 
and  credibility  in  troth  determines  their  finding.  *  *  *  If  tiio 
witness,  from  want  of  intelligence,  or  from  any  other  cause,  is 
incompetent  under  the  rules  of  law,  the  court  will  not  permit  him 
to  testify,  but  when  the  evidence  of  the  witness  is  before  the  jury, 
all  questions  of  credibility  are  for  them,  and  for  them  alone."  We 
have  not  seen  the  witnesses ;  we  know  nothing  of  their  appearance 
upon  the  stand,  and  the  thousand  and  one  little  matters  that  enter 
into  the  problem  of  credibility,  and  thirty-six  men,  fixed  upon  by 
the  Constitution  as  the  triers  of  fact,  having  held  with  the  plaintiff, 
and  even  the  trial  justice  not  appearing  to  have  acted  upon  any 
conviction  of  his  own  that  the  trial  was  not  fair  and  impartial,  it 
would  seem  to  be  time  that  we  recognized  the  right  of  the  jury  to 
assume  the  responsibilities  of  this  controversy  and  to  end  the 
litigation  by  restoring  the  verdict. 

The  order  appealed  from  should  be  reversed  and  the  verdict  of 
the  jury  reinstated. 

Jbnks  and  Rich,  JJ.,  concurred  ;  Gaynor,  J.,  read  for  afiirmance. 

MiLLEB,  J.  (concurring) : 

The  record  now  before  us  presents  the  same  questions  of  law  that 
were  involved  in  both  of  the  former  appeals,  on  each  of  which  we 
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said:  ^^Tlie  plaintiff's  evidence  establisiied,  if  true,  a  distinct  inde- 
pendent agreement  to  purchase,  carry  and  sell  upon  order  1,000 
shares  of  stock,  of  wliich  the  signing  of  the  pool  agreement  was  a 
mere  incident."  I  agree  with  Mr.  Justice  Woodward  that  there 
comes  a  time  in  the  history  of  every  lawsuit  when  the  decision  of  a 
jury,  on  a  question  which  must  ultimately  be  decided  by  them, 
should  be  final.  Independently  of  the  main  question,  I  can  discover 
nothing  in  this  record  of  which  the  defendants  can  justly  complain ; 
the  correspondence  between  the  parties  was  clearly  admissible ;  the 
question  for  the  jury  was  sharply  defined  and  the  circumstances 
favorable  to  the  defendants  were  emphasized  by  the  charge  of  the 
court.  Having  twice  held,  on  substantially  the  same  record,  that 
thore  was  a  case  for  the  jury,  I  think  that  respect  for  the  orderly 
administration  of  justice  requires  us  to  adhere  to  that  ruling,  to  the 
end  that  this  litigation  may  finally  be  terminated  by  a  controlling 
decision  of  the  court  of  last  ••esort.  If  the  plaintiff  proved  a  con- 
tract, independent  of  the  pool  agreement,  all  discussion  of  the 
nature  of  pools  and  the  rights  of  pool  members  is  beside  the  ques- 
tion. The  fact  in  issue  was  whether  such  a  contract  was  made ;  all 
else  was  collateral  and  relevant  only  as  bearing  on  the  probability 
of  its  having  been  made.  After  a  critical  re-examination  of  the 
case  I  am  satisfied  that  the  importance  of  the  collateral  matter  has 
heretofore  been  much  magnified,  and  thus  xthe  real  issue  has  been 
obscured.  It  must  be  conceded  that,  if  the  plaintiff's  evidence 
merely  proves  that  he  went  into  a  speculative  pool,  as  is  said,  he 
cannot  recover  in  this  action.  On  the  other  hand,  if  his  evidence 
tends  to  establish  a  valid  contract  independent  of  the  pool,  substan- 
tially as  alleged,  he  may  recover.  And  it  is  important  that  the 
precise  facts,  the  relations  between  the  parties,  the  chronology  of 
events  and  the  conversations  between  them,  be  understood. 

The  defendants  were  the  plaintiff's  brokers.  They  wore  mem- 
bers or  prospective  members  of  a  pool  organized  or  in  process  of 
organization  to  speculate  in  Southern  Pacific  stock.  They  were 
not  the  agents  of  tlie  pool,  the  sole  agent  and  manager  being  Mr. 
Keene.  The  pool  agreement  provided  that  signers  of  the  agree- 
ment  holding  sixty  per  cent  in  amount  of  the  certificates  subscrilied 
could  call  for  a  settlement  and  a  dissolution  of  the  pool  upon  giving 
thirty  days'  notice,  and  the  manager  was  required  to  report  the  pool 
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dealings  to  the  meiAbers  of  the  pool  every  thirty  days.  The 
defendant  James  B.  Taylor  testified :  "  We  had  taken  an  interest 
for  the  firm  in  this  pool,  and  wo  would  take  an  interest  for  some  of 
onr  customers,  letting  thern  participate  under  us  in  the  pool,  as  Mr. 
Keene  did  not  take  any  one  on  his  paper  except  stock  exchange 
houses."  He  admitted  that  the  plaintiff  would  not  have  been  allowed 
to  sign  the  pool  agreement.  The  organizer  and  manager  of  tlie 
pool  would  not  allow  any  one  but  a  stock  exchange  house  to  become 
a  member  for  the  obvious  reason  that  he  did  not  want  the  possible 
interference  of  outsidere  or  a  too  general  distribution  of  the  accounts 
of  the  pool  transactions.  I  quite  agree  that  the  plaintiff  could  not 
be  both  in  and  out  of  the  pool.  He  says  he  was  never  in  the  pool, 
the  defendants  say  in  effect  that  he  was  not  in  it  until  it  was  dis- 
solved. I  think  upon  their  own  showing  they  were  membere  of 
the  pool,  but  the  plaintiff  never  became  one.  Of  course  no  one  but 
the  nnanager  could  buy  or  sell  on  behalf  of  the  pool,  but  the  pool 
members  could  engage  in  as  many  independent  transactions  as  they 
liked  in  that  particular  stock.  The  pool  agreement  contemplated 
that  the  certificates  would  be  distributed  among  the  members  from 
time  to  time  as  purchases  were  made,  and  according  to  the  testi- 
mony of  one  of  the  defendants  that  was  done.  The  agreement  pro- 
vided that  "  the  same  amount  of  certificates  "  should  be  returned  to 
the  manager  when  called  for;  it  also  contained  the  following  pro- 
vision :  "  We  further  agree  to  deliver  to  said  agent  and  manager  the 
same  certificates  delivered  to  us  by  him,  as  he  may  call  and  pay  for 
them  at  cost  and  interest,  at  a  rate  not  to  exceed  five  per  cent  (5  per 
cent)  per  annum,  excepting  in  case  of  transfer,  in  which  event  the 
number  of  the  certificates  thus  transferred  are  to  be  furnished  the 
said  agent  and  manager  and  the  new  certificates  are  to  be  delivered 
to  him  in  lieu  of  the  original  certificates  delivered  to  us  by  him  when 
called  for."  That  agreement  clearly  contemplated  that  transfers  of 
certificates  held  by  the  members  might  be  made ;  they  were  obli- 
gated merely  to  return  when  called  upon  a  like  amount.  I  do  not 
suppose  any  one  imagines  that  every  transaction  on  the  stock 
exchange  is  represented  by  an  actual  transfer  of  certificates,  or  that 
any  attempt  is  made  in  a  stock  broker's  office  to  hold  against  each 
transaction  the  identical  certificates  purchased.  The  defendants 
could  deal  ad  libitum  in  the  Southern  Pacific  stock,  and  their  mem- 
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bersliip  in  the  pool  only  obligated  tliern  to  be  prepared  to  deliver 
Oil  demand  to  the  manager  the  same  amount  of  stock  wkicli  thej 
had  received  from  him ;  and  whatever  their  relations  to  the  pool 
were,  I  can  perceive  no  legal  obstacle  to  their  purchasing  stock  for 
the  plaintiff,  or  to  their  selling  him  an  interest  in  their  pool  holdings, 
represented  by  a  stated  number  of  shares,  on  any  terms  which  they 
and  he  could  agree  upon.  We  come  now  to  the  actual  agreement 
made. 

The  plaintiff  testified  that  one  of  the  defendants  informed  him  of 
the  organization  of  the  Southern  Pacific  pool  and  advised  him  to 
buy  some  of  the  stock,  so  as  to  get  in  at  the  bottom,  as  it  was  going 
to  advance.  I  quote :  "  I  asked  him  for  further  details,  all  the  con- 
ditions under  which  1  would  have  to  buy  stock,  and  for  what  price  I 
could  get  it  at.  Well,  he  said  that  they,  or  at  least  Keene,  had 
already  bought  one  hundred  and  fifty  thousand  shares  of  it,  and  they 
would  either  buy  a  thousand  for  me  in  open  market  or  probably 
would  give  me  a  thousand  shares  of  what  Keene  had  bought,  and  in 
that  case  it  would  be  given  to  me  at  two  or  three  points  less  than 
the  market  price,  but  if  they  bought  it  at  the  market  price,  I 
would  get  it  at  the  price  then  prevailing,  which  was  fifty-nine  or  a 
little  less ;  and  I  gave  the  order  to  buy  it.  *  *  *  I  asked  him 
how  I  would  stand  if  I  wanted  to  sell  this  stock,  and  he  said  I  would 
stand  to  be  the  same  as  if  I  bought  the  stock  in  the  open  market, 
that  if  I  became  dissatisfied  with  the  way  the  pool  was  being  con- 
ducted, or  if  for  any  other  reason  I  desired  to  get  out  of  this  thou- 
sand shares,  I  would  have  the  right  to  sell  a  thousand  shares  or  any 
part  of  the  thousand,  at  any  time  I  saw  fit."  The  foregoing  evi- 
dences something  more  than  an  indefinite  statement  as  to  the  sal- 
ability  of  the  stock.  It  is  to  be  interpreted  according  to  the  rela- 
tions of  the  parties  and  the  nature  of  the  transaction.  The 
defendants  were  to  buy  as  agents  for  the  plaintiff,  and  carry  on 
margin.  They  were  to  hold  the  stock  as  pledgees.  If  it  were  to  be 
sold,  they  would  havq  to  sell  it  on  his  order ;  and  if  that  conversa- 
tion occurred,  it  could  only  have  been  understood  by  the  parties  in 
one  way,  i.  e,y  that  the  defendants  obligated  themselves  to  treat  the 
transaction  as  between  the  immediate  parties  precisely  like  a  pur- 
chase in  the  open  market.  It  is  immaterial  that  this  may  have 
required  them  to  take  his  stock  or  his  interest  in  their  stock  off  his 
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hands.     Continning,  the  plaintiflf  testified  :  "  Tlie  date  of  that  con- 
versation was  on  or  about  the  25th  of  January,  1902.     I  did  not 
see  the  pool  agreement.     On  the  25th  of  January  1  don't  recall 
that  there  was  anything  said  about  a  pool  agreement.     They  said 
they  would   carry  these   ten    (evidently   meaning    one)   thousand 
shares  for  me  on  a  small  margin  of  five  per  cent,  or  at  the  most  ten 
per  cent.     *     *     *    The  next  time  I  had  any  conversation  about 
this  was  two  or  three  days  later,  in  the  customers'  room.     1  asked 
Mr.  Taylor  if  he  had  bought  this  thousand  shares  as  I  had  ordered. 
He  said  he  had.     To  make  my  mind  easy  about  it  I  asked  him  what 
price  it  had  been  bought  at.     He  said  I  need  not  worry  about  that, 
that  he  didn't  recollect  tlie  exact  fraction,  but  I  had  it  on  tlie  terms 
agreed  on  and  lower  than  tiie  price  at  which  it  was  selling  then ;  it 
had  gone  up  a  couple  of  points  then  and  it  would  not  go  back  again 
that  low."     According  to  the  plaintiffs  version  the  contract  had 
now  been  made  and  executed  so  far  as  the  purchase  was  concerned. 
Thus  far  there  is  no  suggestion  that  the  plaintifiE  was  to  become  a 
meKiber  of  the  pool.     The  defendants  were  to  purchase,  and  they 
informed  him  that  they  had  purchased  for  his  account,  1,000  shares 
of  stock.     They  had  the  option  of  purchasing  in  the  open  market 
or  of  allotting  Iiim  a  corresponding  interest  in  their  pool  holdings, 
and  whether  they  purchased  in  tlie  open  market  or  through  tlie 
pool  was  immaterial  to  him ;  he  was  concerned  only  with  the  result, 
which,  as  between  the  parties,  was  to  be  that  of  a  purchase  of  stoQk 
to  be  carried  on  margin  by  the  broker  and  sold  on  order.     The 
plaintiff  testified  that  subsequently  said  defendant  asked  him  to  sign 
a  note  ratifying  the  verbal  agreement,  saying  that  it  was  only  a 

matter  of  form.     That  note  is  as  follows : 

'' Feb.  l8t,  1902. 
"  Messrs.  Talbot  J.  Taylor  &  Co., 

"New  York: 

"Dear  Sirs. —  Confirming  my  talk  with  your  firm,  I  hereby 

authorize  you  to  sign  the  Southern  Pacific  agreement,  to  Mr.  James 

-R.  Keene  as  agent  and  manager,  for  1,000  shares  for  my  account. 

"  Youi-s  truly, 

"  (Signed)  A.  N.  EIDGELY. 

"A.  N.  EiDGELY,  Esq." 

That  writing  standing  alone  would  establish  the  fact  that  the 
plaintiff  became  a  member  of  the  pool  through  the  defendants  as 
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agents,  but  when  considered  in  the  light  of  the  plaintiff's  testimony, 
the  time  and  eireumstanees  under  which  it  was  given,  and  the  eon- 
ceded  fact  that  the  plaintiff  would  not  have  been  permitted  to 
become  a  member  of  the  pool,  it  does  not  have  that  effect.  1  am  con- 
sidering  now  its  legal  effect,  not  its  value  as  an  evidentiary  fact.  Con- 
tinuing, the  plaintiff  testified  in  reference  to  a  subseq^uent  conversa- 
tion, in  which  he  requested  permission  to  see  the  pool  agreement,  as 
follows :  "  Finally,  they  said  it  was  only  a  private  paper  between 
themselves  and  Mr.  Keene,  anyway;  that  it  didn't  concern  me; 
that  I  could  look  at  it  if  it  was  any  satisfaction  to  me,  but  it  had 
nothing  to  do  with  me ;  that  as  far  as  I  was  concerned  the  pool 
agreement  was  only  a  matter  of  form ;  that  it  was  between  them 
and  Mr.  Keene."  The  plaintiff's  understanding  of  the  transaction 
is  thus  stated  by  him :  "  I  did  not  express  my  desire  to  go  on  and 
take  an  interest  in  the  pool  for  the  thousand  sliares.  I  was  to  take 
a  thousand  shares  of  his  participation  —  that  they  were  going  to 
participate  in  it  and  gave  me  a  thousand  shares  of  their  stock." 

I  think  the  contract  proved  does  not  differ  in  substance  or  effect 
from  that  alleged,  and  that  should  be  the  test.  The  members  of 
the  pool  had  to  take  their  stock  at  the  average  price,  which  could 
only  be  determined  on  the  dissolution  of  the  pool ;  the  defendants 
agreed  to  purchase  for  the  plaintiff  1,000  shares  of  stock  in  tlie 
open  market,  or  to  allot  him  a  corresponding  interest  in  their  hold- 
ings at  the  market  price ;  the  members  of  the  pool  had  to  respond 
to  the  calls  of  the  manager  as  purchases  were  made ;  the  defend- 
ants agreed  to  carry  the  plaintiff's  stock  or  interest  on  a  margin  of 
five  or  not  to  exceed  ten  points ;  the  net  result  of  the  pool  specula- 
tion could  not  be  determined  until  a  final  accounting ;  the  defend- 
ants agreed  to  sell  the  plaintiff's  stock  or  close  out  his  interest  on 
order  on  the  basis  of  stock  exchange  sales.  If  the  plaintiff's  version 
is  to  be  believed,  the  transaction  was  in  effect  the  ordinary  stock 
transaction  between  broker  and  customer,  and  whether  it  should  be 
that  in  form  rested  with  the  defendants  who  controlled  the  transac- 
tion and  had  the  choice  of  method.  Upon  that  theory  the  pool 
agreement  was  a  collateral  matter,  and  the  plaintiff's  knowledge  of 
stock  speculation  and  of  pool  methods  is  of  less  importance  than  it 
has  heretofore  been  considered  by  us. 

It  was  immaterial  to  the  plaintiff  how  the  defendants  discharged 
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their  obligation  to  him.  One  of  the  defendants  testified  tliat  when 
the  plaintiff's  margin  was  exhausted  thay  assumed  his  interest  at 
fifty-nine,  and  sold  a  thousand  shares  short,  as  the  expression  is,  in 
the  open  market  to  protect  themselves.  It  is  not  suggested  that 
that  was  a  breach  of  any  duty  which  they  owed  to  the  pool  mem- 
bers, nor  is  there  any  apparent  reason  why  they  could  not  have 
done  the  same  thing  when  he  ordered  them  to  sell.  I  agree  with 
Mr.  Justice  Woodward  that  the  verdict  should  be  reinstated. 

Gaynob,  J.  (dissenting) : 

This  case  has  been  here  twice  before  (107  App.  Div.  265 ;  118 
id.  10),  but  it  must  now  be  decided  on  the  present  record,  and  on 
questions  which  have  not  heretofore  been  disposed  of.  It  should 
have  been  dismissed  on  the  last  trial.  It  needs  to  be  reduced  to 
precision. 

Tlie  plaintiff  is  a  Wall  street  man  and  an  expert  in  stock  specu- 
lation. He  not  only  speculates  in  stocks  himself,  but  induces  others 
to  do  so  under  his  tutilage  and  advice.  Among  much  else  of  the 
same  kind  he  has  written  a  book  called  "  The  Study  and  Science  of 
Stock  Speculation",  which  has  already  passed  through  its  16th 
edition.  In  it  he  writes  of  stock  speculation  by  pools,  and  recurs 
to  the  subject  under  the  heading,  "A  Further  Study  of  Pool 
Methods".  Knowuig  all  about  stock  pools  himself,  he  teaches 
others  what  they  are  and  encourages  or  allures  them  into  that 
metliod  of  speculation. 

The  complaint  is  that  on  or  about  January  27th,  1902,  the  plain- 
tiff employed  the  defendants  as  stockbrokers  to  purchase  1,000 
shares  of  Southern  Pacific  stock  for  him  on  margin  at  not  to  exceed 
$60  a  share,  and  hold  and  carry  the  same  for  him  subject  to  his 
order  for  its  sale  or  other  disposition  ;  that  the  plaintiff  agreed  to 
put  up  money  as  margin  to  secure  the  defendants  from  loss  on 
account  of  such  purchase  and  carrying ;  that  the  defendants  did 
purchase  the  said  stock  for  the  plaintiff  at  $60  a  share,  and  carry 
the  same  for  him,  and  that  he  put  up  with  them  $10,000  as  margin  ; 
that  on  or  about  October  17th,  1902,  the  niarket  price  of  his  said 
stock  being  $73  a  share,  the  plaintiff  directed  the  defendants  to  sell 
the  same  for  him,  which  they  failed  and  refused  to  do ;  wherefore 
the   plaintiff  prays  judgment  for  $23,000,  i.  e.,  $13,000  profit  on 
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the  stock  by  the  rise  in  its  price  from  60  to  73,  and  the  $10,000 
held  by  the  defendants  as  margin. 

This  is  an  ordinary  and  simple  canse  of  action  permitting  only 
proof  of  the  said  contract,  the  purchase  and  carrying  of  the  stock 
under  it,  the  refusal  to  sell  and  the  damages  caused  thereby.  But 
not  only  was  no  such  cause  of  action  proved,  but  no  attempt  was 
made  to  prove  it.  It  had  to  be  abandoned  from  the  outset,  for 
there  was  no  such  transaction  between  the  parties.  Instead  of  an 
agreement  to  purchase  and  carry  1,000  shares  of  stock  for  the  plain- 
tiff and  sell  them  out  and  deliver  them  in  the  market  on  Lis  order 
at  any  time  he  chose,  the  plaintiff  proved  that  through  the  defend- 
ants as  his  brokers  he  went  into  a  speculative  pool,  composed  of 
many  people,  for  the  purchase  and  sale  of  the  said  Southern  Pacific 
stock  to  the  extent  of  not  less  than  200,000  nor  more  than  400,000 
shares,  the  profit  or  loss  at  the  end  and  liquidation  of  the  joint 
venture  to  be  shared  among  the  members  of  the  pool  y  that  the 
share  or  participation  he  took  in  such  pool  and  pool  stock  was  1,000 
shares  on  the  basis  of  $60  a  share  ;  and  he  was  permitted  to  recover 
a  verdict  of  $23,000  against  the  defendants  on  the  ground  that  he 
ordered  them  to  sell  and  deliver  the  said  1,000  shares  of  stock  for 
him  on  the  market,  i,  «.,  on  the  exchange,  on  October  17th,  when 
it  was  $73  a  share,  and  they  refused,  informing  him  that  they  could 
not  do  so,  for  the  reason  that  it  belonged  not  to  the  plaintiff  but  to 
the  pool.  They  could  not  sell  it  if  they  wanted  to,  for  all  of  the 
stock  of  the  pool  was  purchased,  controlled  and  sold  by  the  agent 
and  manager  of  the  pool  only,  and  could  be  purchased  or  sold  by  no 
one  else.  The  plaintiff's  brokers  could  no  more  sell  the  stock  of 
the  pool  than  he  could  himself. 

To  come  from  a  general  statement  to  the  precise  facts  (for  it 
seems  necessary  to  state  them),  the  plaintiff,  instead  of  proving  the 
cause  of  action  alleged  in  the  complaint,  was  allowed,  against  the 
repeated  objection  and  exception  of  the  defendants'  counsel,  to 
present  the  following  case : 

He  testifies  that  one  of  the  defendants  informed  him  that  a  pool 
to  buy  Southern  Pacific  stock  was  being  formed,  and  asked  hiin  to 
go  into  it,  and  ho  consented  to  take  an  interest  of  1,000  shares  in  the 
pool  on  the  basis  of  not  to  exceed  $60  a  share,  which  was  then  about 
the  market  price.     This,  he  says,  was  about  January  25th,  1902.    On 
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Febrnary  Ist  he  signed  and  delivered  to  the  defendants  a  letter 
authorizing  them  to  subscribe  the  pool  agreement  for  him  as  follows : 
"  Confirming  my  talk  with  your  firm,  I  hereby  authorize  you  to  sign 
tlie  Southern  Pacific  agreement,  to  Mr.  James  R.  Keene  as  agent 
and  manager,  for  1,000  shares  for  my  account ".  They  thereupon 
put  him  in  the  pool  for  that  many  shares,  as  the  regular  monthly 
statement  rendered  by  them  to  him  at  the  end  of  February  showed 
by  an  item  of  date  February  6th  of  his  said  pool  interest  or  partici- 
pation, viz.,  "Southern  Pac.  syndicate  for  1,000  shares".  Each 
monthly  statement  tliereaf  tei*  contained  this  same  item  in  tlie  words 
"  Participation  S.  Pac.  Syn.  1,000  shrs.",  until  it  was  closed  out  on 
December  6th,  1902.  The  account  included  many  other  items,  for 
the  plaintiff  was  at  the  same  time  speculating  in  mB,ny  stocks  on 
margin  through  the  defendants.  The  plaintiff's  counsel  put  the  pool 
agreement  in  evidence.  It  showed  that  tlie  defendants  subscribed 
it  for  three  blocks  of  stock,  one  for  30,000  shares  and  two  for  10,000 
each,  i,  ^.,  for  50,000  shares  in  all.  Only  brokers  signed  the  agree- 
ment ;  all  others  came  into  the  pool  through  them  and  were  repre- 
sented by  them.  The  plaintiff  came  in  by  authorizing  the  defendants 
in  writing  to  subscribe  the  pool  agreement  for  him,  as  has  already 
been  seen.  He  says  that  at  the  time  of  signing  such  authorization, 
and  after  doing  so^  "  Then  I  asked  what  the  pool  agreement  was,  and 
said  I  would  like  to  see  a  copy  of  it.  He  (one  of  the  defendants)  said 
that  it  was  not  ready  at  that  time,  and  it  was  only  a  matter  of  form 
anyway,  but  if  I  wanted  to  see  it  they  would  show  it  to  me  in  the 
course  of  a  few  days".  Up  to  that  time  he  says  nothing  had  been 
said  of  the  pool  agreement.  He  says  that  he  afterwards  asked  the 
defendants  to  show  it  to  him,  but  they  did  not,  and  that  he  never 
saw  it  until  after  this  action  was  brought.  But  this  is  no  matter ; 
except  as  it  is  confirmatory  that  there  is  no  dispute  that  the  plaintiff 
knew  there  was  a  written  pool  agreement,  of  which  Keene  was  the 
agent  and  manager,  and  subscribed  to  it  through  the  defendants. 
This  is  not  an  action  for  deceit  for  statements  or  concealments  in 
respect  of  the  pool  or  pool  agreement,  if  there  could  be  any  pi'ctense 
of  deceit.  The  plaintiff  did  not  ask  to  see  the  pool  agreement  before 
subscribing  to  it,  or  inquire  as  to  its  nature  or  contents ;  he  knew 
perfectly  well  what  a  pool  agreement  was ;  that  it  bound  all  who 
went  into  the  pool  to  stand  or  fall  together  in  the  joint  venture,  and 
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share  the  final  profit  or  loss ;  that  no  one  could  be  in  it  and  out  of  it 
at  the  same  time.  Such  agreement  was  in  substance  that  the  sub- 
scribers were  to  purchase  not  less  than  200,000  nor  more  than  400,000 
shares  of  Southern  Pacific  stock,  and  it  appointed  James  B.  Keene 
sole  agent  and  manager  of  the  pool  to  make  such  purchases  from 
time  to  time  at  his  discretion,  and  to  sell  at  his  discretion  at  anj  time 
the  whole  or  any  part  of  the  stock  so  purchased,  the  joint  speculation 
or  venture  to  be  closed  up  by  April  1st,  1903,  or  sooner  on  the 
request  of  persons  interested  in  it  and  representing  60  per  cent  of 
the  stock  subscribed  for ;  and  the  profits  to  be  divided  pro  rata 
according  to  the  interest  of  each  one  in  tlie  pool.  It  was  also 
agreed  therein  that  those  in  the  pool  should,  upon  demand  of  snch 
agent  and  manager,  as  purchases  were  made  from  time  to  time  by 
him,  pay  to  him  their  pro  rata  share  of  the  money  paid  therefor. 
The  plaintiff  says  that  in  tlie  middle  of  October  he  told  the  defend- 
ants that  he  '^  wanted  to  sell  the  thousand  shares  of  stock "  (t.  «., 
the  1,000  pool  shares  representing  his  pool  interest  or  participation) 
on  the  market,  and  that  they  told  him  he  had  no  right  to  do  so,  that 
he  was  bound  by  the  pool  agreement.  On  October  24th  the  plain* 
tiff  wrote  to  the  defendants  as  follows :  ^'  I  notified  you  about  one 
week  since  to  close  out  my  pool  holdings  of  Sou.  Pac.,  and  that 
if  you  persisted  in  holding  the  stock  you  are  doing  so  on  your  own 
responsibility  and  risk.  I  do  not  wish  to  press  for  a  cash  settle- 
ment while  the  pool  is  in  its  present  muddled  condition,  but  I  shall 
expect  an  accounting  in  due  course  on  the  basis  of  1,000  shares 
bought  at  or  below  60  and  sold  between  73  and  74." 

Although  the  plaintiff  was,  therefore,  undisputedly  in  the  joint 
venture  or  pool,  and  by  this  letter  acknowledges  that  an  accounting 
must  be  had  to  ascertain  the  amount  that  would  be  coming  to  him 
out  of  the  pool,  he  is  allowed  to  recover  in  this  action,  not  on  the 
basis  of  a  pool  accounting  and  division,  but  for  the  difference 
between  tiie  market  price  of  Southern  Pacific  stock  when  he  went 
into  the  pool,  viz.,  60,  and  its  market  price  when  he  asked  the 
defendants  to  sell  on  the  market  for  him  his  '^  pool  holdings '',  \iz^ 
73.  It  remains  to  state  precisely  on  what  basis,  or  semblance  of 
basis,  this  came  about. 

At  the  said  conversation  of  the  plaintiff  and  one  of  the  defend- 
ants   on    January    25th,    when    the    plaintiff    concluded    to  go 
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into  the  pool  for  1,000  shares,  lie  testifies  that  tlie  following 
occnri-ed  :  "  The  question  of  selling  it  was  discussed,  if  the  manage- 
ment of  the  pool  should  appear  unsatisfactory  to  me —  I  asked  him 
how  I  would  stand  if  I  wanted  to  sell  this  stock,  and  he  said  I 
would  stand  to  be  the  same  as  if  1  bought  the  stock  in  the  open 
market,  that  if  I  became  dissatisfied  with  the  way  the  pool  was 
being  conducted,  or  if  for  any  other  reason  I  desired  to  get  out  of 
this  tliousand  shares,  I  would  have  the  right  to  sell  a  thousand 
shares,  or  any  part  of  the  thousand,  at  any  time  I  saw  tit." 

This  testimony  does  not  make  out  the  contract  and  cause  of  action 
alleged  in  the  complaint.  It  only  evidences  wliat  is  evidenced  at 
every  step  in  the  case,  and  stands  conceded,  viz.,  that  the  plaintiff 
was  in  a  pool  to  buy  and  sell  on  speculation,  instead  of  the  indi- 
vidual purchaser  and  owner  of  1,000  shares,  and  that  such  pool  was 
of  eonrse  under  control  and  management.  Other  tiian  this  it  only 
evidences  a  loose  and  indefinite  statement  by  the  defendants  con- 
cerning the  sale  or  salability  of  the  plaintiff's  interest  or  shares  in 
the  pool.  But  if  an  agreement  of  some  kind  can  be  spelled  out  of 
it,  such  agreement  is  plainly  not  that  alleged  in  the  complaint. 

1.  The  plaintiff  and  his  brokers  concededly  knew  that  all  shares 
of  stock  purchased  would  be  that  of  the  pool  or  partnerehip,  and 
held  and  controlled  by  it;  that  the  individual  roembera  of  the  pool 
could  not  sell  and  deliver  pool  stock  —  that  no  one  could  do  so 
except  the  pool,  i,  e.y  through  its  agent  or  manager.  How  then  can 
this  testimony  be  understood  or  construed  as  an  agreement  that  the. 
defendants  should  sell  and  deliver  on  the  market  or  exchange  for 
the  plaintiff  his  1,000  shares  of  pool  stock  whenever  he  should  so 
order  (even  if  the  words  in  and  of  themselves  were  capable  of  such 
a  construction)  ?  It  would  be  impossible  for  the  defendants  to  do 
so,  and  the  parties  were  not  agreeing  for  a  thing  known  to  them  to 
be  an  impossibility.  The  natural  and  possible  meaning  is  that  the 
defendants  said  to  the  plaintiff  that  if  he  got  dissatisfied  he  could 
sell  out  his  interest  or  participation  in  the  pool,  viz.,  of  1,000  shares. 
This  he  could  legally  do,  of  course,  but  not  on  the  exchange  as 
stocks  are  sold,  and  the  purchaser  thereof  would  have  to  step  into 
his  shoes  in  the  pool.  The  stock  could  not  be  got  out  of  the  pool, 
or  clear  of  it,  unless  by  theft  or  fraud.  If  the  defendants  did  so 
agree  to  so  sell  the  interest  or  participation  of  the  plaintiff  or  take 
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it  off  his  hands,  and  broke  the  agreement,  the  contract  and  breach 
would  not  be  that  alleged  in  the  complaint,  but  an  entirely  different 
one.  And  the  measure  of  damages  for  its  breach  would  be  differ- 
ent. It  is  obvious  without  a  word  of  argument  that  the  value  of 
such  an  interest  or  participation  could  not  be  fixed  on  the  day  of  its 
sale  and  transfer  by  the  market  price  of  the  stock  on  that  day ;  the 
element  that  the  stock  representing  such  participation  interest  conld 
not  be  sold  on  the  exchange  by  the  purchaser  of  such  interest,  hot 
would  have  to  abide  the  future  operations  and  the  liquidation  of  the 
pool,  might  make  such  interest  unsalable,  or  very  diflicnlt  to  sell 

2.  But  if  it  were  possible  to  take  this  vague  evidence  as  making 
out  a  contract  that  the  defendants  would  take  the  plaintiff  oat  of 
the  pool,  and  clear  of  the  pool  and  all  of  its  obligations  and  risks, 
whenever  he  so  requested,  by  taking  1,000  shares  of  the  pool  stock 
out  of  the  pool  and  clear  of  the  pool,  and  selling  and  delivering 
them  on  the  exchange  (a  thing  impossible  and  known  to  the  plain- 
tiff to  be  impossible  for  them  to  do),  and  letting  the  plaintiff  have 
the  profit  on  them  at  that  time,  without  regard  to  his  pool  associ- 
ates or  the  future  exigencies  of  the  pool,  the  contract  and  breadi 
would  still  be  not  that  alleged  in  the  complaint,  and  the  measure  of 
damages  would  still  be  different.  The  profit  would  not  be  the  dif- 
ference between  the  market  price  of  the  stock  when  the  plaintiff 
went  into  the  pool  and  such  price  when  he  went  out.  The  pool 
had  been  meanwhile  buying  stock  through  its  agent,  and  it  may  be 
at  a  higher  price  than  that  which  existed  when  the  plaintiff  went  in, 
so  that  the  average  cost  would  have  to  be  struck  to  ascertain  what 
the  profit  on  each  share  was  on  that  day,  or  whether  there  was  any 
profit  —  which  the  evidence  does  not  disclose.  There  certainly 
cannot  be  an  agreement  spelled  out  of  this  evidence  that  the 
defendants  were  to  pay  the  plaintiff  more  than  his  profit  in  the 
pool,  if  it  be  taken  that  they  did  agree  to  take  him  out  of  the  pool 
and  give  him  his  profit  whenever  he  saw  fit  to  get  out.  While  tlie 
plaintiff  voluntarily  remained  in  the  pool  he  would  certainly  have 
to  abide  the  result  of  the  pool  operisitions.  It  can  not  be  spelled 
out  of  this  evidence  that  there  was  an  agreement  that  he  conld 
remain  in  in  order  to  profit  by  the  pool  operations,  and  then  go  oat 
in  case  of  loss  and  throw  the  loss  on  the  defendants. 

3.  Finally,  if  it  were  possible  for  the  plaintiff  to  jeret  out  of  the 
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pool  the  lyOOO  shares  representing  his  interest,  and  sell  and  deliver 
them  on  the  exchange,  and  keep  the  profit  thereon,  instead  of  shar- 
ing it  with  his  associates  in  tlie  pool  as  he  was  legally  required  to  do, 
and  the  defendants  made  a  contract  to  help  him  do  so,  or  to  act  for 
him  in  the  doing  of  it,  such  contract  in  addition  to  not  being  alleged 
in  the  complaint  would  be  void.  The  plaintiff  concededly  knew  in 
fact,  and  would  have  to  be  deemed  as  knowing  as  matter  of  law, 
that  he  was  going  into  a  joint  venture  with  others,  and  that  they 
had  to  act  together,  and  could  not  act  individually  in  respect  of 
such  joint  venture  and  its  interests.  This  is  an  everyday  elementary 
proposition.  Therefore  for  the  plaintiff  to  make  such  an  agreement, 
all  unknown  to  and  unsanctioned  by  his  pool  associates,  would  be 
inconsistent  with  the  pool  or  partnership,  and  a  fraud  upon  his  pool 
associates.  No  court  could  recognize  such  an  agreement.  For  the 
plaintiff  to  sell  pool  shares  representing  his  pool  interest  free  of  the 
pool  and  keep  the  profits,  instead  of  all  profits  being  ratably  divided 
among  the  pool  members  at  the  end  of  the  joint  venture,  if,  indeed, 
they  did  not  meet  a  loss  instead,  would  be  recreant  to  and  destruc- 
tive of  the  joint  venture.  The  two  things  could  not  exist  together. 
The  law  is  that  in  going  into  the  pool  the  plaintiff  engaged  to  be 
faithful  to  his  associates  and  abide  by  the  result  of  joint  buying  and 
selling.  That  is  what  a  pool,  partnership  or  joint  venture  neces- 
sarily is  in  law,  and  no  one  may  gainsay  it  or  act  contrary  to  it. 
The  plaintiff  makes  no  pretense  that  he  did  not  know  this,  if  that 
could  make  a  difference.  No  secret  agreement  contrary  to  this 
tmst  obligation  of  the  members  of  the  pool  could  be  valid.  It 
would  be  a  breach  of  trust  and  void  with  whomsoever  made.  The 
law  did  not  suffer  individual  members  of  the  pool  to  make  agree- 
ments for  the  sale,  or  to  procure  or  cause  the  sale,  of  any  of  the 
pool  stock  —  conceding  that  they  could  in  some  way  get  it  in  their 
hands  —  for  their  own  purpose  or  profit. 

The  undisputed  •evidence  is  that  all  that  was  said  and  done,  or 
arranged  or  agreed,  between  the  parties,  was  of  1,000  shares  of  pool 
stock  —  stock  bought  by  and  for  the  pool  —  and  not  of  1,000  shares 
boaglit  by  or  for  the  plaintiff,  or  that  he  owned.  The  complaint 
(1)  is  riot  or  such  a  contract  or  the  breach  thereof,  and  (2)  if  there 
be  such  a  contract  as  tlie  plaintiff  has  recovered  on  it  is  a  breach  of 
trast  and  void. 
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,  It  should  be  added  that  if  this  piece  of  evidence  on  which  the 
verdict  rests  is  probative  of  the  contract  recovered  on,  it  is  then  so 
improbable,  contradicted  as  it  is  by  everj-  known  fact  and  every 
lionest  and  natural  probability  in  the  case,  that  the  learned  trial 
judge  was  right  in  not  suflEering  the  verdict  upon  it  to  stand. 
The  order  should  be  affirmed. 

Order  reversed  and  verdict  reinstated,  with  costs. 


William    J.   Purdy,   Appellant,  v.   The   Crrv  of   New   York, 

Respondent. 

Second  Department,  May  1, 1909. 

Municipal   oorporationa  —  negligence  —  sufficiency  of  notice  —  answer 

not  raising  issue. 

(Per  Woodward  and  Hooker,  JJ.):  A  notice  to  a  municipality  of  an  iDtentlon 
to  commence  an  action  to  recover  damages  for  personal  injuries  sustained  by 
reason  of  a  defective  sidewalk  sufficiently  describes  the  place  of  the  accident 
by  stating  that  the  plaintiff  whilst  walking  along  the  sidewalk*  on  Mil  ford 
street,  borough  of  Brooklyn,  in  the  night  time,  was  caused  to  fall  into  an  open- 
l°g>  gulley  or  trench  running  across  said  sidewalk  whereby  he  was  caused  to 
sustain  bodily  injuries,  where  it  appears  that  although  the  street  was  one  mile 
in  length  there  was  only  one  place  where  a  gulley  or  trench  crossed  ihe 
sidewalk. 

(Per  Gatnou  and  Miller.  JJ.):  Whether  or  no  such  notice  be  sufficient,  the 
issue  is  not  raised  by  a  mere  denial  that  the  defendant  has  no  knowledge  or  infor- 
mation sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations  of  a  complaint 
setting  forth  the  presentment  of  claim  and  service  of  notice  under  the  statute. 
Such  form  of  denial  is  not  permissible  in  respect  of  matters  of  which  the 
defendant  has  actual  knowledge  or  presumptive  knowledge  as  a  matter  of  law. 

Jenks,  J.,  dissented. 

Appeal  by  the  plaintiff,  William  J.  Purdy,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  Kings  on  the  22d  day  of  October, 
1907,  upon  the  dismissal  of  the  complaint  by  direction  of  the  court 
after  a  trial  at  the  Kings  County  Trial  Term. 

Martin  S.  Lynch^  for  the  appellant. 

James  D.  Bell  [Francis  K,  Peiulleton  with  him  on  the  brief], 
for  the  respondent 
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Woodward,  J. : 

The  plaintiff  brought  his  action  to  recover  for  personal  injuries 
sustained  by  falling  into  a  golly  or  trench  from  one  and  a  half  to  four 
feet  in  depth,  running  across  the  sidewalk  in  Milf ord  street,  borough 
of  Brooklyn.  The  learned  court,  on  a  motion  to  dismiss  the  com- 
plaint on  the  ground  among  others  tliat  the  plaintiff  had  failed  to 
give  the  proper  notice  of  intention  to  sue  as  provided  by  chapter 
572  of  the  Laws  of  1886,  submitted  the  question  of  negligence  and 
contributory  negligence  to  the  jury,  reserving  the  question  of  the 
notice  as  one  of  law.  The  jury  failed  to  agree,  whereupon  the 
court  dischai^ged  the  jury  and  granted  the  motion  to  dismiss  the 
oomplaint  on  the  ground  of  the  insufficiency  of  the  notice.  The 
plaintiff  appeals  from  the  judgment. 

The  plaintiff  was  injured  on  the  8th  day  of  July,  1904,  and  was 
confined  to  his  bed  for  some  months.  On  the  8th  day  of  August, 
1904,  in  pursuance  of  the  provisions  of  chapter  568  of  the  Laws  of 
1894*  (which  probably  has  no  bearing),  the  plaintiff  caused  a  notice 
to  be  served  on  the  comptroller  of  the  city  of  New  York,  stating 
that  he  had  been  injured  by  falling  into  the  gully  or  trench  in  Mil- 
ford  street.  At  the  same  time  he  caused  to  be  served  on  the  cor- 
poration counsel  a  notice,  in  the  following  language: 

^'  You  will  please  take  notice  that  I  hereby,  pursuant  to  chapter 
572  of  the  Laws  of  1886,  notify  you  of  my  intention  to  commence 
suit  against  the  city  of  New  York  to  recover  damages  to  the  amount 
of  Five  thousand  [dollars]  for  injuries  wh^ch  I  received  on  or  about 
the  8th  day  of  July,  1904.  Whilst  walking  along  the  sidewalk  on 
Milford  street.  Borough  of  Brooklyn,  in  the  night  time,  I  was  caused 
to  fall  into  an  opening,  gully  or  trench  running  across  said  side- 
walk, whereby  I  was  caused  to  sustain  bodily  injuries  which  I  fear 
are  permanent." 

The  only  question  on  this  appeal  is  the  sufficiency  of  this  notice. 
It  is  conceded  tliat  the  notice  above  quoted  was  received  by  the  cor- 
poration counsel  on  the  16th  day  of  August,  1904,  and  that  it  was 
indorsed :  "  A  copy  of  the  within  this  day  received,  August  16, 
1904,  at  Corporation  Counsel's  office.  Borough  Hall,  Brooklyn." 

*  Amdg.  Laws  of  1888,  chap.  588,  tit.  22,  §  80.~[Rbp. 
App.  Div.— Vol.  CXXVI.        21 
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Under  the  provisions  of  the  statute  tlie  plaintifiE  is  entitled  to 
serve  his  notice  at  any  time  within  six  months  of  the  accident; 
this  notice  was  served  within  less  tlian  one  month  and  a  half  of  the 
accident,  and  the  corporation  counsel,  without  objection  or  any  rag- 
gestion  on  his  part  that  the  notice  was  not  sufficient,  kept  such  notice, 
and  the  first  objection  to  its  sufficiency  was  brought  out  at  the  trial, 
when  it  was  too  late  for  the  plaintiff  to  give  a  new  notice.  It  ie 
true  that  under  the  statute  there  is  no  active  duty  imposed  upon 
the  corporation  counsel,  but  tliat  common  fairness  which  prevails  in 
our  practice  generally  would  suggest  that  if  a  notice  which  in  form 
complies  with  the  statute  is  served  it  cannot  properly  be  retained 
for  the  purpose  of  defeating  the  plaintiff's  recovery  because  of 
some  defect  in  substance.  If  the  notice  had  been  rejected  or 
returned  to  the  plaintiff,  even  without  pointing  out  the  supposed 
defect,  he  would  have  been  enabled  to  serve  a  second  notice  long 
before  the  expiration  of  the  six  months'  period,  and  thus  his  right  of 
action  would  have  been  preserved.  But  to  retain  this  notice  nntil 
after  the  time  had  expired  for  giving  the  notice,  and  then  raising  a 
purely  technical  objection,  is  not  in  accord  with  the  general  prac- 
tice of  this  State,  and  it  ought  not  to  be  permitted  to  deprive  the 
plaintiff  of  his  rights  now.  While  the  chief  executive  of  the  nation 
and  Congress,  as  well  as  many  State  Legislatures,  are  at  work  to 
Increase  the  liabilities  of  employers,  on  the  theory  that  those  who 
are  injured  in  the  course  of  their  employment  ought  not  to  be 
called  upon  to  bear  all  of  the  burden,  the  courts  ought  not  to  be 
astute  in  discovering  reasons  for  upholding  purely  technical  defenses 
which  tend  to  work  great  wrongs  against  individuals,  with,  no 
appreciable  diminution  of  the  burdens  of  the  taxpayers.  Every 
reason  that  can  possibly  be  urged  in  favor  of  enlarging  the  liability 
of  employers  can  be  urged  with  greater  force  in  favor  of  com- 
pelling municipalities  to  fairly  compensate  those  who  are  injured 
through  the  neglect  of  public  officials.  But  it  is  not  necessary  to 
increase  the  liability  of  municipalities  over  their  common-law 
liabilities ;  that  is  sufficient,  if  the  way  is  left  reasonably  open  to 
the  individual  to  recover  when  he  has  suffered  a  wrong,  and  the 
tendency  of  the  courts  in  recent  times  has  been  to  limit  the  effect 
of  these  statutes  encroaching  upon  the  right  of  the  individual  to 
enforce  his  cause  of  action,  by  holding  that  a  substantial  compliance 
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is  all  that  is  necessary.  The  defect  here  urged  is  that  the  notice 
does  not  state  the  place  where  the  accident  occurred.  The  notice 
does  not,  it  is  true,  state  with  accuracy  the  location  of  the  accident, 
such  as  would  probably  be  necessary  in  fixing  liability  for  a  broken 
plank  or  other  similar  defect  in  a  sidewalk,  but  when  we  take  into 
consideration  the  notice  and  the  conditions  existing,  we  are  of  the 
opinion  that  no  one  could  have  been  left  in  doubt  as  to  the  location 
of  the  defect.  Milford  street  was  over  one  mile  in  length,  but  the 
evidence  showed  that  the  place  where  the  accident  occurred  was  the 
only  place  upon  the  street  where  there  was  a  gully  or  trench  running 
across  the  sidewalk,  and  the  gully  or  trench  thus  became  a  monument 
in  and  of  itself  for  locating  the  place  of  the  accident,  and  a  defect 
sach  as  is  established  by  the  evidence  was  such  an  one  as  could  not 
be  mistaken.  There  was  a  cut  across  the  sidewalk  ranging  from  one 
foot  and  a  half  to  four  feet  in  depth ;  it  was  the  only  place  upon  the 
street  which  corresponded  with  the  notice,  and  it  is  idle  to  say  that 
under  the  circumstances  thus  presented  there  was  any  failure  on 
the  part  of  the  plaintiff  to  point  out  the  place  of  the  accident.  In 
Walden  v.  City  of  Jamestown  (178  N.  T.  213,  217),  where  the 
statnte  required  a  notice  within  forty-eight  hours,  and  the  plaintiflE 
served  her  notice  in  seventy-two  hours,  the  court  discusses  the  ques- 
tion of  substantial  compliance,  citing  the  authorities,  and  approves 
the  doctrine  of  Sheehy  v.  City  of  New  York  (160  K  T.  139)  that 
while  ^^in  an  action  like  this  the  statute  must  be  substantially  com- 
plied with,  or  the  plaintiff  cannot  recover,  still  where  an  effort  to 
comply  with  it  has  been  made  and  the  notice  served,  when  reason- 
ably construed,  is  such  as  to  accomplish  the  object  of  the  statute,  it 
should,  we  think,  be  regarded  as  sufficient." 

The  object  of  the  statate  was  clearly  to  apprise  the  corporation 
counsel  of  the  probability  of  an  action,  and  of  informing  him  of  the 
facts  necessary  to  enable  him  to  intelligently  investigate  the  matter 
and  be  prepared  with  whatever  defense  the  municipality  might 
have.  There  can  be  no  doubt  that  this  notice,  calling  attention  to 
the  street  and  borough,  with  the  description  of  the  place  where  the 
accident  occurred,  fulfilled  this  object ;  there  could  be  no  reason- 
able question  of  the  place  where  this  accident  occurred.  It  was 
obvious  from  the  most  casual  driving  over  the  street,  and  the  notice 
having  been  served  and  retained  during  the  time  that  the  plaintiff 


Digitized  by 


Google 


324  PUBDT  V.  OiTT  OP  NbW  ToRK. 


Second  Deportment,  May,  1908.  [VoL  laS. 

might  ha\^e  amended  it,  we  are  of  the  opinion  that  there  was  such 
a  compliance  with  the  Btatate  that  the  defendant  ought  not  to  be 
permitted  to  prevail  in  this  appeaL 

The  judgment  appealed  from  shoald  be  reversed. 

Hooker,  J.,  concurred ;  Gaynor,  J.,  concurred  in  separate  opin- 
ion, with  whom  Miller,  J.,  concurred ;  Jbnks,  J.,  dissented. 

Gaynor,  J.  (concurring)  : 

1  concur  to  the  extent  I  now  state.  The  dismissal  of  the  com- 
plaint was  error,  without  regard  to  whether  the  notioes  were  sufll- 
cient.  By  section  261  of  the  city  charter  it  is  required  that  the 
complaint  in  an  action  against  the  city  must  allege  tliat  at  least  30 
days  have  elapsed  since  tlie  demand  or  claim  on  which  the  action 
is  brought  was  presented  to  the  comptroller  of  the  city  for  adjust- 
ment, and  that  he  has  neglected  or  refused  to  adjust  or  pay  the 
same.  By  chapter  572  of  the  Laws  of  1886  a  notice  of  intention  to 
commence  an  action  for  personal  injuries  against  any  city  of  the 
state  of  as  many  as  50,000  inhabitants,  **  and  of  the  time  and  place 
at  which  the  injuries  were  received  ",  must  be  filed  with  its  corpora- 
tion counsel  within  six  months  after  the  cause  of  action  accrued,  as 
a  condition  precedent  to  a  right  to  begin  sucli  an  action.  The 
learned  counsel  for  the  defendant  produced  and  put  in  evidence 
these  two  papers  from  the  oflSces  of  the  comptroller  and  corporation 
counsel,  respectively,  and  on  his  motion  at  the  close  the  case  was 
dismissed  on  the  ground  that  they  were  not  the  notices  required  by 
law,  in  that  they  did  not  state  the  place  where  the  injuries  were 
received.  They  stated  that  the  plaintiff  fell  into  a  trench  across 
the  sidewalk  in  Milford  street,  but  did  not  specify  the  particnlar 
place  in  Milford  street. 

There  was  no  such  issue  in  the  case.  The  complaint  sufficiently 
alleged  the  presentation  of  claim  and  service  of  notice  under  the 
said  statutes,  and  there  was  no  sufficient  denial  thereof  in  tlie 
answer.  The  answer  is  a  denial  that  the  defendant  has  any  Knowl- 
edge or  information  sufficient  to  form  a  belief  as  to  the  truth  of  the 
allegations  of  the  complaint,  excepting  that  the  defendant  is  a 
municipal  corporation.  This  modified  and  lenient  form  of  denial 
is  not  permissible  in  respect  of  matters  of  which  the  defendant  has 
actual  knowledge,  or  presumptive!}^  has  as  matter  of  law  {JSochkmd 
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V.  Perlmauy  123  App-  Div.  808).  Whether  these  papers  are  filed 
in  the  oflBces  of  the  comptroller  and  corporation  counsel  —  two  pub- 
lic offices  of  tiie  city  —  and  what  their  contents  are,  and  whether 
the  comptroller  has  adjusted  the  claim  or  paid  it,  is  a  matter  of 
actual  knowledge  of  the  defendant  through  its  officers. 
The  judgment  should  be  reversed. 

Miller,  J.,  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
event* 


Charles  W.  Mannin0,  Respondent,  v.  National  Saw  Company, 

Appellant. 

Second  Department,  Kay  1, 1908. 

Said  --  appeal —judsrs^nt  afflnnod. 

The  defendant  in  an  action  for  goods  sold  and  delivered  who  has  neither  moved 
to  dismiss  the  complaint,  nor  objected  to  the  evidence  or  charge,  is  not  entitled 
to  a  reversal  where  the  verdict  is  neither  contrary  to  law  nor  a^aiivst  the  weight 
gf  evidence. 

Appeal  by  the  defendant,  the  National  Saw  Company,  from  a 
jndgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  oflSce  of  the  clerk  of  the  county  of  Kings  on  the  10th  day  of 
October,  1907,  upon  the  verdict  of  a  jury,  and  also  from  an  order 
entered  in  said  clerk's  olBce  on  the  6th  day  of  November,  1907, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

Peter  Flint  [Robert  D.  Elder  with  him  on  the  brief],  for  the 
appellant. 

William  H,  JaneSj  for  the  respondent. 

WOODWAKD,  J.  : 

Just  wliat  was  expected  to  be  accomplished  by  this  appeal  is  not 
very  evident  from  the  record  or  the  brief  of  the  appellant.  The 
plaintiflPs  cause  of  action  rested  upon  the  allegation  of  the  com- 
plaint that  ''heretofore  and  on  or  about  the  13th  day  of  April, 
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1904,  the  plaintiff  sold  and  delivered  to  the  defendant  merchandise 
consisting  of  12,805  feet  of  4/4  Log  Run  Beech  Lumber,  of  value  and 
amounting  in  the  aggregate  at  the  prices  agreed  upon  between  the 
parties  of  twenty-four  dollars  per  thousand  feet,  to  the  sura  of  three 
hundred  and  seven  and  32-100  dollars,  no  part  of  which  has  been  paid, 
and  the  said  sum  of  three  hundred  and  seven  and  32-100  dollars  is 
now  due  and  owing  to  the  plaintiff  from  the  defendant,  with  interest 
thereon  from  the  13th  day  of  May,  1904."  The  answer  to  this 
clause  of  the  complaint  is  a  denial,  except  that  it  is  admitted  that 
no  part  of  the  claim  has  been  paid,  and  the  parties  went  to  trial 
upon  the  issue  of  whether  this  lumber  had  been  sold  and  delivered 
to  the  defendant  by  the  plaintiff  at  the  agreed  price  of  twenty-fonr 
dollars  per  thousand.  At  the  close  of  plaintiff^s  case  there  was 
no  motion  made  to  dismiss  the  complaint,  and  our  attention  is  not 
called  to  any  objection  or  exception  interposed  to  the  evidence. 
The  defendant  was  permitted  to  put  in  evidence  a  good  deal  of 
testimony  tending  to  show  that  the  plaintiff  knew  the  purpose  for 
which  the  lumber  was  desired,  and  that,  while  the  amount  was  con- 
cededly  delivered  as  shown  by  plaintiff's  invoice,  it  was  not  adapted 
to  the  defendant's  uses,  for  the  purpose  of  showing  the  breach  of 
an  implied  warranty,  but  at  the  close  of  defendant's  case  there  was 
no  motion  to  dismiss  the  complaint  upon  any  ground,  and  it  was 
sent  to  the  jury  upon  the  issues  presented  by  the  pleadings  and  the 
evidence.  There  was  no  objection  or  exception  to  the  charge  of 
the  court  by  either  party,  and  the  defendant  having  been  permitted 
to  go  outside  of  its  pleadings  and  to  have  the  advantage  of  a  defense 
not  pleaded,  it  is  difficult  to  understand  what  grievance  it  has  to  be 
remedied  by  an  appeal.  The  verdict  is  not  contrary  to  law,  nor  is 
it  against  the  weight  of  evidence.  The  cause  of  action  pleaded  by 
the  plaintiff  was  the  sale  of  lumber  under  a  definite  description  ;  he 
agreed  to  f  nrnish  a  certain  amount  of  lumber  of  certain  dimensions 
and  quality  at  a  given  price,  and  if  he  furnished  this  lumber  (and  it 
is  conceded  that  the  quantity  was  furnished)  at  this  agreed  price, 
there  was  no  room  for  an  implied  warranty  that  it  was  fit  for  the 
defendant's  purposes.  The  jury  heard  all  of  the  testimony ;  they 
heard  the  claims  of  the  defendant  that  the  contract  was  not  for  this 
quality  of  lumber  at  an  agreed  price,  but  that  it  was  for  lumber  to 
be  used  by  the  defendant  in  making  hand  saw  handles,  and  that  it 
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did  not  prove  available  for  that  purpose.  This  was  certainly  giving 
the  defendant  all  that  it  conld  fairly  claim,  and  the  jury  taking  the 
law  of  the  case  from  the  court,  found  that  the  contract  alleged  by 
the  plaintiflE  was  the  real  one  entered  into  between  the  parties,  and 
that  determination  should  not  be  disturbed. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

Hooker,  Qaynor,  Rich  and  Miller,  JJ.,  concurred. 

Judgment  and  order  affirmed,  with  costs. 


William  E.  Morgaj^,  Respondent,  v,  Edward  S.  Calvert, 

Appellant. 

Second  Department,  May  1,  1908. 

Principal   and  agents  action  for  commissions  —  estoppel  —  defective 

title. 

One  who  has  agreed  that  a  real  estate  broker  shall  have  as  commissions  for  pro- 
curing a  purchaser  any  amount  paid  by  the  purchaser  above  a  stated  sum, 
part  of  the  commission  to  be  paid  on  the  execution  of  the  contract  of  sale  and 
the  balance  "at  the  closing  of  title,"  cannot  defend  an  action  for  the  bal- 
ance on  the  ground  that  it  is  prematurely  brought  because  the  title  is  not  yet 
closed,  where  the  contract  of  sale  fixed  a  day  for  the  closing  of  title,  but  owing 
to  defects  in  his  own  title  it  was  not  closed  on  the  day  set. 

I>efendaut  is  estopped  as  against  plaintiff  to  say  that  he  did  not  have  title. 

HooKBB,  J.y  dissented,  with  opinion. 

Appeal  by  the  defendant,  Edward  S.  Calvert,  from  a  judgment 
of  the  Municipal  Court  of  the  city  of  New  York  in  favor  of  the 
plaintiff. 

George  S.  Billings^  for  the  appellant. 
Jes8e  FuUeVy  Jr.y  for  the  respondent. 

"WOODWABD,  J. : 

The  plaintiff  entered  into  a  written  contract  with  the  defendant 
to  procure  a  purchaser  for  defendant's  premises,  and  this  action  is 
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brought  to  recover  the  balance  of  commissions  due  upon  tlie  transac- 
tion. By  the  terms  of  the  contract  the  defendant  agreed  with 
"  Wm.  E.  Morgan,  in  consideration  of  one  dollar,  that  I  will  sell 
and  convey  all  of  my  aforesaid  lots  for  the  snm  of  twelve  thousand 
eight  hundred  and  fifty  dollars  ($12,850)  net,  and  that  said  Morgan 
shall  obtain  his  compensation  and  commission  in  the  amonnt  he 
obtains  above  said  snm  of  $12,850  ;  one  hundred  and  fifty  dollars 
commission  to  be  paid  on  execution  of  contracts  if  sale  price  is 
$13,000  or  over,  and  the  remainder,  if  any,  as  aforesaid,  to  be  paid 
to  said  Morgan  at  the  closing  of  the  title*"  The  plaintifiE  procured 
a  purchaser,  who  entered  into  a  written  contract  for  the  purchase  of 
the  property  with  the  defendant,  and  the  latter  thereupon  paid  to 
tlie  plaintiff  $150,  the  purchase  price  being  $13,500.  By  the  terms 
of  the  contract  between  the  purchaser  and  the  defendant  the  time 
for  closing  the  title  was  fixed  for  the  15tli  day  of  March,  1907,  but 
owing  to  technical  defects  in  the  defendant's  title,  which  the  parties 
have  been  trying  to  adjust,  and  which  at  the  time  of  the  trial  had 
all  been  arranged  except  as  to  the  form  of  an  acknowledgment,  the 
actual  closing  had  not  occurred.  The  only  defense  suggested  is  that 
the  action  for  the  remainder  of  the  commission  is  premature,  the 
title  not  being  closed. 

We  think  the  fair  reading  of  the  contract  does  not  make  the 
actual  closing  of  the  title  a  condition  precedent  to  the  right  of  the 
plaintiff  to  his  commission.  The  defendant  agreed  that  he  would 
sell  for  a  given  sum,  the  plaintiff  to  have  all  above  that  fignre. 
One  hundred  and  fifty  dollars  was  to  be  paid  on  tlie  sigliing  of  the 
contract,  and  the  balance  "  at  the  closing  of  title."  This  merely 
fixed  the  time  of  payment,  the  sum  due  being  fixed  by  the  terms  of 
the  agreement,  and  when  the  parties  entered  into  a  valid  contract  to 
close  title  on  the  15th  day  of  March,  1907,  they  fixed  the  time  when 
the  plaintiff  was  entitled  to  his  compensation.  The  mere  fact  that 
by  reason  of  the  defendant's  defective  title  he  is  unable  to  com- 
plete his  contract  at  that  time  does  not  operate  to  postpone  the 
plaintiff's  right  to  payment.  He  had  agreed  with  tlie  plaintiff 
that  he  would  sell  for  $12,850,  and,  as  against  the  plaintiff,  he  is 
estopped  to  say  that  he  did  not  have  title.  He  has  agreed  with  the 
purchaser  to  take  $13,500  and  to  pass  title  on  the  fifteenth  day  of 
March,  and  he  has  no  right,  because  of  his  own  wrong  —  or  own 
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defect  in  title  —  to  eaj  here  that  the  plaintiff  is  not  entitled  to  his 
commieeion. 

The  jndgment  appealed  from  should  be  affirmed. 

Jenks,  Oatnob  and  Milleb,  JJ.,  concurred ;  Hooksb,  J.,  read 
for  reversal. 

HooKEB,  J.  (dissenting) : 

The  contract  between  the  parties  is  not  ambiguous,  and  they 
meant  just  what  they  said  with  reference  to  the  time  when  the  com- 
missions were  to  be  paid.  That  was  "  at  the  closing  of  the  title," 
not  on  the  day  when  the  parties  agreed  to  close  title.  This  action 
was  prematurely  brought,  and  without  proof  that  the  seller  unneces- 
sarily delayed  closing  the  title,  of  which  there  is  none,  there  can  be 
no  recovery  until  that  event  transpires. 

The  judgment  should  be  reversed. 

Judgment  of  the  Municipal  Court  affirmed,  with  costs. 


Joseph  Pabvin,  Appellant,  v.  The  Abels-Gold  Realty  Company, 

Respondent. 

Second  Department,  May  1,  1008. 

Principal  and  agent  —  commissions  on  sale  of  lands. 

A  broker  who,  pursuant  to  an  agreement  with  a  corporation  made  through  its 
president,  has  procured  a  purchaser  for  lands  who  is  ready  and  able  to  pur- 
chase and  is  acceptable  to  the  corporation,  can  recover  the  commissions  earned, 
although  the  president,  having  authority  to  bind  defendant,  refused  to  sell 
because  of  a  prior  conveyance  to  another  party. 

Appeal  by  the  plaintiff,  Joseph  Parvin,  from  a  judgment  of  the 
Municipal  Court  of  the  city  of  New  York  in  favor  of  the  defendant, 
dismissing  the  complaint  upon  the  merits. 

Solomon  S.  Schwartz^  for  the  appellant. 

Edward  Snyder^  for  the  respondent. 
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Woodward,  J. : 

The  plaintiff  brings  tins  action  to  recover  commissions  earned  in 
procuring  a  purchaser  for  certain  real  estate  owned  by  the  defend- 
ant. The  plaintiff  testified  to  a  contract  or  agreement  between 
himself  and  the  defendant  company,  the  agreement  being  made 
with  Mr.  Abels,  the  president  of  the  company,  and  the  evidence  is 
conclusive  that  the  plaintiff  brought  to  the  defendant  a  purchaser 
who  was  ready,  willing  and  able  to  take  the  premises  upon  tlie 
terms  proposed  by  the  defendant,  and  who  appears  to  have  been 
entirely  acceptable  to  the  defendant.  During  the  time  that  the 
proposed  purchaser  was  waiting  for  the  defendant  to  procure  a  loan 
upon  the  premises,  as  it  had  agreed  to  do,  the  plaintiff  repeatedly 
sought  to  hurry  matters,  and  finally  went  to  the  defendant  and 
offered  in  behalf  of  his  client  to  take  the  premises  without  the  loan, 
the  purcliaser  having  found  a  loan  on  his  own  account,  and  was  told 
by  Mr.  Abels  that  the  property  had  been  sold.  The  evidence  of 
the  plaintiff  and  his  witnesses,  in  so  far  as  it  relates  to  his  contract 
with  Mr.  Abels  as  the  president  of  the  company,  is  not  contradicted 
in  any  way ;  a  Mr.  Gold,  who  appears  to  have  been  an  officer  of  the 
company  and  who  was  present  at  some  of  the  conversations,  gives  a 
different  version  of  the  contract  and  of  the  conditions  imposed  npon 
the  buyer,  but  the  contract  as  stated  by  the  plaintiff  as  having  been 
made  with  the  president  of  the  company,  is  not  disputed  by  the 
evidence.  It  was  not  seriously  disputed  that  Mr.  Abels  was  author- 
ized to  deal  with  the  property ;  it  was  not  shown  that  Mr.  Grold 
had  any  higher  right,  and  the  plaintiff  having  performed  all  of  the 
services  which  he  was  called  upon  to  render  in  producing  a  pur- 
chaser, he  is  not  to  blame  because  the  defendant's  president  told 
him  that  the  property  had  been  sold,  thus  terminating  the 
transaction. 

The  judgment  appealed  from  should  be  reversed  and  a  new  trial 
ordered,  costs  to  abide  the  event. 

Jenks,  Hooker,  Gaynor  and  Miller,  JJ.,  concurred. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 


Digitized  by 


Google 


Greenspan  v.  Saladino.  331 

App.  Diy.]  Second  DepartmeDt,  May,  1908. 

Jaoob  B.  Greenspan,  Appellant,  v,  Joseph  Saladino  and  Bridget 
Saxadino,  Bespondents. 

Second  Department,  May  1,  1908. 

Equity  ~  vendor  and  purchaser  -—specific  performance. 

Where  ar  vendee  of  lands  suing  for  specific  performance  or  the  return  of  earnest 
money  paid  is  neither  actuated  by  honest  motives  nor  brings  the  action  in  good 
faith,  but  urges  only  trivial  objections  to  the  title,  and  the  vendor  is  willing 
and  able  to  obviate  all  tangible  defects,  equity  will  refuse  relief. 

Appeal  by  the  plaintiflE,  Jacob  B.  Greenspan,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  the  23d  day  of  July, 
1907,  upon  the  decision  of  the  court,  rendered  after  a  trial  at  the 
Kings  County  Special  Term,  dismissing  the  complaint  upon  the 
merits,  and  also  from  said  judgment  as  amended  by  an  order  entered 
in  said  clerk's  office  on  the  29th  day  of  August,  1907. 

Simon  H,  Kugely  for  the  appeUant. 

Laurence  L,  DriggSy  for  the  respondents. 

Woodward,  J. : 

The  plaintiff  comes  into  a  court  of  equity  and  demands  specific 
performance  of  a  contract  for  the  purchase  of  the  premises  described 
in  the  complaint,  or  for  the  return  of  the  money  paid  upon  the 
delivery  of  the  contract,  and  for  the  expense  of  searching  the  title. 
On  the  day  set  for  the  closing  of  title  the  plaintiff  refused  to  take 
the  property,  making  various  objections  to  the  title  offered,  and 
on  the  following  day  filed  a  lis  pendens  against  the  property 
and  served  defendants  with  a  complaint  demanding  the  return 
of  the  deposit  paid  on  signing  the  contract.  It  is  difficult,  on 
an  examination  of  the  record  before  this  court,  to  reach  any 
other  conclusion  than  that  arrived  at  by  the  learned  court  below 
that  "  the  plaintiff  in  this  action  has  not  been  actuated  by  hon- 
est motives  and  has  not  brought  the  action  in  good  faith."  The 
objections  urged  to  the  title  are  trivial,  and  the  defendants  appear 
to  have  been  willing  and  able  to  obviate  such  as  really  constituted 
tangible  defects  in  the  title.     The  plaintiff  evidently  preferred  liti- 
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gation  to  the  completion  of  his  purchase,  and  under  the  facts  and 
circumstances  disclosed  in  this  action  a  court  of  equity  was  clearlj 
justified  in  refusing  relief. 

We  are  of  opinion  tliat  the  defendants  were  prepared  to  delifa 
the  title  contemplated  by  the  parties  at  the  time  of  making  the  coo- 
tract,  or  were  prepared  to  obviate  the  objections  raised  within  a 
reasonable  time  after  their  attention  was  called  to  the  matters,  and 
that  under  all  the  circumstances  it  would  be  an  abuse  of  the  discre- 
tion vested  in  a  court  of  equity  to  grant  the  plaintiff  relief. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Hooker,  Gaynoe,  Eioh  and  Millbb,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 


Charles  Bausert,  Appellant,  v.  Thompson-Stabrett   Company, 

Eespondent. 

Second  Department,  May  1, 1906. 

Master  and  servant  ~  ix^Jury  in  tmlighted  building  under  construction— 
obligations  of  master. 

A  master  engaged  In  the  construction  of  a  large  building  is  under  a  duty  to  his 
employees  to  light  the  place  so  that  they  may  be  able,  by  the  careful  exercne 
of  their  senses,  to  observe  dangers. 

Where,  in  an  action  against  a  master  to  recover  for  injuries  received  by  an 
employee  who  on  reporting  for  work  fell  into  a  pit,  the  evidence  is  conflictiog 
as  to  whether  the  place  was  lighted,  the  negligence  of  the  master  and  the 
contributory  negligence  of  the  servant  are  for  the  jury. 

Although  a  workman,  when  entering  a  building  under  construction  in  response 
to  a  notice  to  report  with  his  tools  for  work,  is  not  yet  under  employment,  the 
person  summoning  him  is  under  a  duty  to  have  the  place  so  lighted  that  the 
dangers  may  be  seen.  , 

Appeal  by  the  plaintiff,  Charles  Bansert,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  oflSce 
of  tlie  clerk  of  the  county  of  Kings  on  the  18th  day  of  June,  1907, 
upon  tlie  dismissal  of  the  complaint  by  direction  of  tlie  court  at  the 
close  of  the  plaintiff's  case  upon  a  trial  at  the  Kings  County  Trial 
Term,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
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17th  day  of  June,  1907,  denying  the  plaintiffs  motion  for  a  new 
trial  made  upon  the  minutes. 

:*:  Clifford  C.  Roberts^  for  the  appellant. 

John  C.  Robinson  {Frank  F.  Johnson  with  him  on  the  brief], 
for  the  respondent. 

HoOKBBy  J. : 
"  In  tliis  action  for  negligence,  servant  against  master,  the  com- 
plaint was  dismissed  at  the  close  of  the  plaintiffs  case.  The  plain- 
tifiE  has  appealed.  The  defendant  was  constructing  a  lai*ge  build- 
ing, which  was  at  the  time  of  the  accident  uncompleted.  One  of 
its  foremen  sent  to  the  plaintiff,  who  was  an  electrician^  a  postal 
card^  as  follows : 

"  Report  at  once  with  tools  Ferry  &  Cliff  St.  N.  T. 

"  Yours  in  a  rush 

"GEO.  SCHLEICHER. 
"Rush  «T.  S.Co. 

"  Will  hold  as  long  as  possible 

"GEO." 

The  plaintiff  went  to  the  building  and  asked  for  the  electrical 
foreman  and  was  directed  into  the  basement.  He  went  down  the 
stairway  and  testifies  that  it  was  unlighted  and  dark ;  that  he  called 
out  to  the  foreman  and  was  answered  and  told  to  come  across  to 
where  the  foreman  was ;  that  he  started  slowly  and  carefully  and 
when  five  or  six  feet  away  from  the  foot  of  the  'stairs  he  fell  into  a 
large  pit  five  feet  square,  prepared  to  receive  the  elevator  shaft, 
which  was  full  of  water  at  the  time ;  he  says  that  he  did  not  see 
this.  The  learned  court  took  the  correct  view  that  under  all  the 
circumstances,  the  building  being  in  the  process  of  construction  and 
the  floor  and  apparatus  disposed  according  to  the  defendant's  con- 
venience for  construction,  the  only  obligation  the  master  owed  the 
servant  was  to  light  the  place  sufficiently  so  that  the  servant,  in  the 
careful  exercise  of  his  senses,  would  observe  where  danger  lay. 
The  learned  trial  court,  however,  held  as  matter  of  law  that  the 
place  was  sufficiently  lighted.  It  seems  to  me  that  this  was  a  ques- 
tion of  fact  for  the  jury  under  all  the  evidence.     The  plaintiff  says 
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that  it  was  not  lighted ;  some  of  his  witnesses  say  there  were  lights 
and  they  describe  the  location  of  the  lights  and  how  much  light 
they  shed.  Although  the  court  held  that  when  he  answered  the 
postal  card  calling  him  to  bring  his  tools  there  he  was  not  in  the 
employ  of  the  defendant,  yet  I  think  there  can  be  no  question,  irre- 
spective of  whether  he  was  actually  in  the  employ  at  that  time,  that 
the  defendant  owed  to  this  plaintiff  the  same  duty  it  would  have 
owed  Iiim  ten  minutes  later,  supposing  that  within  that  ten  tninntes 
he  had  been  formally  employed  and  sent  about  some  particular 
business. 

It  was  correctly  held  on  the  trial  that  the  defendant's  duty  was  to 
light  the  basement  sufficiently.  The  evidence  on  this  branch  of  the 
case,  however,  and  that  which  was  offered  to  show  the  plaintifPs 
freedom  from  contributory  negligence,  should  have  been  submitted 
to  the  jury. 

The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

Woodward,  Gatnor,  Rich  and  Miller,  JJ.,  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 


James  V.  Camardblla,  Plaintiff,  v.  Joseph  M.  Schwartz, 

Defendant. 

Second  Department,  May  1,  1908. 

Beal   property  —  dower  —  election  —  insanity  of  widow  —  vendor  and 
purchaser— conveyance  subject  to  dower. 

A  widow's  right  of  election  between  dower  and  a  testamentary  provision  in  lieu 
thereof  is  wholly  personal,  and  where  she  is  insane  at  the  time  of  the  testator's 
death  and  continues  so,  her  silence  or  failure  to  enter  or  to  commence  action 
for  dower  is  not  an  election  to  accept  the  testamentary  provision  under  section 
181  of  the  Real  Property  Law. 

Even  though  a  committee  has  been  appointed  and  the  widow  is  confined  in  an 
asylum,  the  State  Commission  in  Lunacy  has  no  authority  to  elect  on  her 
behalf. 

Hence,  the  grantee  of  the  husband's  executors  takes  subject  to  the  dower  rights 
of  the  insane  widow,  and  his  title  is  not  unincumbered. 
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Submission  of  a  controTersy  upon  an  agreed  statement  of  facts 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

George  B.  Cliiss^  for  the  plaintiff. 
Joeeph  M.  SchwartZy  for  the  defendant. 

Hooker,  J. : 

The  parties  have  entered  into  a  contract,  the  plaintiff  to  sell  and 
the  defendant  to  buy  certain  real  property.  Before  the  time  for 
closing  the  title  the  defendant  urged  objections  to  the  title,  and 
this  submission  is  the  result.  The  plaintiff  took  title  by  the  usual 
executor's  deed  from  the  administrators  with  the  will  annexed  of 
Charles  Fahr,  deceased.  Fahr's  will  made  what  appears  to  have 
been  an  exceedingly  fair  and  equitable  provision  in  lieu  of  dower 
for  his  wife,  who  was  at  the  time  of  making  the  will,  and  had  been 
for  a  number  of  years  prior  thereto  and  still  is  hopelessly  insane, 
confined  in  an  asylum,  and  for  whom  a  committee  had  been 
appointed  prior  to  the  making  of  the  will.  Within  one  year  after 
the  death  of  the  husband  the  widow  made  no  election  whether  she 
would  take  the  legacy  or  be  endowed  of  the  lands  of  her  husband, 
nor  did  she  herself  make  any  attempt  to  do  so. 

Section  180  of  the  Real  Property  Law  (Laws  of  1896,  chap.  547) 
provides  that "  If  real  property  is  devised  to  a  woman,  or  a  pecuniary  or 
other  provision  is  made  for  her  by  will  in  lieu  of  her  dower,  she  must 
make  her  election  whether  she  will  take  the  property  so  devised  or 
the  provision  so  made,  or  be  endowed  of  the  lands  of  her  husband  ; 
but  she  is  not  entitled  to  both."  Section  181  provides  that  "Where 
a  woman  is  entitled  to  an  election,  as  prescribed  in  either  of  the 
last  two  sections,  she  is  deemed  to  have  elected  to  take  the  jointure, 
devise  or  pecuniary  provision,  unless  within  one  year  after  the 
death  of  her  husband  she  enters  upon  the  lands  assigned  to  her  for 
her  dower,  or  commences  an  action  for  her  dower." 

The  Commission  in  Lunacy  of  the  State  of  New  York,  for  and 
on  behalf  of  the  widow,  undertook  by  a  formal  declaration  to  elect 
in  her  behalf  that  she  take  in  lien  of  dower  the  testamentary 
provisions  in  her  favor  of  the  will  of  her  deceased  husband. 

The  question  for  determination,  then,  is  whether  the  plaintiff 
under  the  circumstances  can  convey  to  the  defendant  a  good  and 
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marketable  title  to  the  premiaeB)  free  of  anj  dower  right  which 
might  be  asserted  on  behalf  of  the  incompetent  widow. 

We  are  cited  to  no  decision  in  this  State  passing  directly  npon 
this  question.  The  widow,  being  insane,  had  no  legal  power  per- 
sonally to  elect  or  waive,  and  ou  the  other  hand,  of  coai*se,  conld 
not  enter  upon  the  lands  assigned  to  her  or  commence  an  action  for 
her  dower  in  snch  manner  that  the  act  itself  wonld  bind  her.  It  is 
inferentially  held  in  Pinkerton  v.  Sargent  (102  Mass.  568)  that  the 
insanity  of  the  widow  suspends  the  operation  of  the  statute,  aod 
nothing  comes  of  her  failure  to  elect  by  reason  of  her  insanity 
until  the  restoration  of  her  mental  faculties  or  until  her  death.  The 
decision  proceeds  upon  the  proposition  that  the  privilege  of  waiver 
is  a  purely  personal  right  and  its  exercise  rests  in  the  personal  dis^ 
cretion  of  the  widow  alone.  This  proposition  is  the  law  in  this 
State.  {Flynn  v.  McDermoU^  188  N..  Y.  62.)  In  that  case  it  is  said : 
"  It  has  been  frequently  held  in  other  States  tliat  this  privilege  of 
election  is  purely  personal  so  far  as  the  widow  is  concerned  and 
does  not  pass  to  her  legal  representatives.  {ShernMn  v.  Newton^ 
72  Mass.  [6  Gray]  307 ;  Grazier's  Appeal,  90  Penn.  St.  [9  Norris] 
384  ;  Boone^s  jRepreeentcUivee  v.  Boone,  3  Har.  &  McH.  [Md.]  95 ; 
Welch  V.  Anderson,  98  Mo.  293 ;  EUzroth  v.  Binford,  71  Ind. 
455  ;  Donald,  Adm'r,,  v.  Portia,  AdmW.,  42  Ala.  29.)  We  agree 
that  this  is  a  proper  construction  of  the  statute." 

There  is  nothing  in  either  the  language  or  tenor  of  the  provisions 
of  the  Real  Property  Law  which  indicates  an  intention  on  the  part 
of  the  Legislature  to  deprive  an  insane  widow  of  the  right  given  to 
her  to  elect  whether  she  will  take  her  dower  or  the  l^acy.  Her 
silence  or  her  failure  to  enter  or  to  commence  an  action  to  obtain 
her  dower  cannot  be  construed  against  her  or  as  a  waiver  of  her 
personal  privilege.  This  may  not  be  done  in  the  absence  of  clear 
legislative  intent  to  deprive  the  insane  of  rights  which  are,  under 
the  law,  reserved  to  them  assiduously  by  the  courts. 

The  act  of  the  Commission  in  Lunacy  in  formally  filing  an  elec* 
tion  on  her  behalf  to  take  the  testamentary  provision  in  lieu  of 
dower  can  have  no  valid  effect  upon  the  title  which  is  here  the  sub- 
ject of  controversy.  "  It  is  not  to  be  inferred,  without  express  pro- 
vision, that  when,  through  loss  of  reason,  the  waiver  can  no  longer 
be  intelligently  made  by  the  widow,  a  stranger,  who  may  be  appointed 
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guardiaiiy  may  do  it  in  lier  name  or  in  liia  own  name  as  guardian." 
( Pinherion  v.  Sargent^  aiopra,)  This  follows  as  a  corollary  from  the 
proposition  tliat  the  right  to  elect  isa  purely  personal  one  in  the  widow. 

It  is  said  that  by  reason  of  subdivision  2  of  section  6a  of  the  Insan- 
ity Law  (Laws  of  1896,  chap.  546,  added  by  Laws  of  1902,  chap.  26), 
as  amended  by  chapter  462  of  the  Laws  of  1907,  the  act  of  the 
Commission  in  Lunacy  in  undertaking  to  elect  for  the  widow  was 
sufficient  in  that  behalf.  It  is  true  that  this  statute  vests  in  the  Com- 
mission in  Lunacy  among  other  general  powers  the  right  to  accept 
and  hold  a  devise  or  bequest  to  any  State  hospital  in  trust  for  the 
support  of  an  insane  person.  But  the  act  does  not  specifically  or 
by  inference  authorize  any  election  by  the  Commission  on  behalf  of 
a  widow  in  a  case  of  this  sort,  and  in  the  absence  of  clear  intent  the 
courts  should  not  hold  the  statute  sufficiently  broad  to  allow  the 
Commission  to  exercise  a  right  which  has  been  given  as  a  personal 
one  to  the  incompetent. 

Our  conclusion  is  that  the  title  otfered  by  the  plaintiff  is  not  free 
from  the  dower  right  which  might  l>e  asserted  on  behalf  of  the  insane 
widow,  and  judgment  must  be  for  the  defendant  under  the  stipula- 
tion canceling  the  contract  and  requiring  the  plaintiff  to  return  to 
the  defendant  the  sum  of  $500  paid  on  account  of  the  purchase 
price,  together  with  the  costs  of  this  action. 

Woodward,  Jeeves,  Gaynor  and  Bioh,  JJ.,  concurred. 
Judgment  for  defendant,  with  costs,  on  submission  of  controversy. 


Jeffbrson  B.  Conley,  Respondent,  v.  Frank  Carney  and  Others, 
Individually  and  as  Assessors  of  the  Town  of  Hague,  County  of 
"Warren,  State  of  New  York,  Appellants. 

Second  Department,  May  1,  1908. 

Trial  — venue  of  actioxi  ag^ainct  aMesaors  —  imblic  officers  -^  act  virtut« 

officii. 

If  a  public  officer  in  performing  an  act  within  the  general  scope  of  his  authority 
oommits  an  error  or  even  abuses  the  confidence  which  the  law  repoees  in  him, 
be  is  nevertheless  acting  mrtuts  officii. 

Apf.  Div.— Vol.  CXXVL        22 
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Thus,  where  town  assessors  wrongfully  assess  the  personal  property  of  a  non- 
resident, the  act  is  done  by  virtue  of  their  office,  and  the  veoue  of  an  action 
against  them  to  recover  damages  sustained  by  the  payment  of  the  tax  should, 
by  virtue  of  subdivision  2  of  section  983  of  the  Code  of  Civil  Procedure,  be 
changed  to  the  county  where  the  cause  of  action  arose. 

Rbargument  of  an  appeal  by  the  defendants,  Frank  Carney  and 
others,  individually  and  as  assessors,  etc.,  from  an  order  of  the 
Supreme  Court,  made  at  the  Kings  County  Special  Term  and  entered 
in  the  office  of  tlie  clerk  of  the  county  of  Kings  on  the  20th  day  of 
July,  1907,  denying  the  defendants'  motion  to  change  the  place  of 
trial  of  the  action.     (See  124  App.  Div.  904.) 

Charles  M.  liusseUy  for  the  appellants. 
Albert  A.  Wray^  for  the  respondent. 

Hooker,  J. : 

The  complaint  alleges  that  the  defendants  were  the  assessors  of 
the  town  of  Hague  in  the  county  of  Warren ;  that  the  plaintiff's 
assignor,  Wray,  was  a  non-resident  of  the  town  of  Hague  and 
resided  in  the  State  of  New  Jersey,  and  that  she  was  not  the  owner 
of  any  personal  property  legally  liable  to  taxation  in  the  town  of 
Hague ;  that  in  the  month  of  July,  1906,  the  defendants,  knowing 
that  she  was  not  a  resident  of  that  town  and  was  not  subject  to  tax- 
ation upon  personal  property  therein,  placed  her  name  upon  the 
assessment  roll  of  said  town,  and  entered  against  her  name  nponthe 
said  roll  an  assessment  of  $20,000  upon  personal  property,  and  sub- 
sequently verified,  filed  and  delivered  the  assessment  roll  to  the 
supervisor  of  the  said  town  of  Hague  ;  that  by  reason  of  the  unlaw- 
ful act  of  the  defendants  a  tax  against  her  upon  her  personal  prop- 
erty was  levied  and  she  became  obligated  to  and  did  pay  the  same 
to  the  tax  collector  with  additions  for  interest  and  costs  of  collec- 
tion ;  and  after  alleging  the  assignment  of  the  cause  of  action  to 
the  plaintiff  it  demands  judgment  against  the  defendants  for  the 
damages  sustained.  Defendants  demanded  that  the  place  of  trial 
be  changed  to  the  proper  county,  namely,  the  county  of  Warren ; 
the  demand  was  ignored ;  defendants  moved  for  the  change  of  the 
place  of  trial  and  the  motion  was  denied. 

In  our  opinion  the  order  should  be  reversed  and  the  motion 
granted.     Section  983  of  the  Code  of  Civil  Procedure  provides: 


Digitized  by 


Google 


CONLEY  V,  OaBNET.  339 


App.  Diy.]  Second  Department,  May,  1908. 

'^  An  action,  for  either  of  the  following  canges,  must  be  tried  in  the 
coanty  where  the  cause  of  action,  or  some  part  thereof,  arose: 
*  *  *  2.  Against  a  public  oflScer,  or  a  person  specially  appointed 
to  execute  his  duties,  for  an  act  done,  in  virtue  of  his  office,  or  for 
an  omission  to  perform  a  duty,  incident  to  his  office."  The  sole  ques- 
tion presented  by  this  appeal  is  whether  this  action  is  one  against 
public  officers  for  an  act  done  in  virtue  of  their  office.  We  think 
that  the  act  of  assessing  the  property  of  the  plaintiff's  assignor  was 
done  in  virtue  of  the  defendants'  office  as  assessors. 

In  Gwrwniing  v.  Brown  (43  N.  Y.  514)  it  was  held  that  a  seizure 
by  the  sheriflf  under  an  attachment,  of  property  supposed  to  be  that 
of  the  debtor,  was  an  act  in  the  sheriffs  official  capacity  as  that 
language  was  used  in  subdivision  1  of  section  92  of  the  Code  of 
Procedure,  which  provided  a  short  Statute  of  Limitations,  and  that 
an  action  of  conversion  against  the  sheriff  by  a  third  person  claim- 
ing the  property  attached  must  be  brought  within  the  three-year 
limitation  mentioned  in  that  subdivision.  In  Murphy  v.  GaUa/n, 
(69  App.  Div.  413)  the  Cumming  case  was  cited.  There  the  pro- 
visions of  subdivision  2  of  section  983  of  the  Code  of  Civil  Proced- 
ure were  under  discussion,  and  it  was  held  that  an  action  for  the 
conversion  of  personal  property  claimed  by  the  plaintiff,  which  the 
defendant  as  collector  of  taxes  of  a  town  had  seized  under  a  tax 
warrant  against  a  third  person,  is  an  action  against  a  public 
officer  for  an  act  done  in  virtue  of  his  office,  and  must  be  tried  pur- 
suant to  the  provisions  of  subdivision  2  of  section  983  of  the  Code 
of  Civil  Procedure  in  the  county  where  the  cause  of  action  arose. 

The  rule  seems  to  be  that  if  a  public  officer,  in  performing  an  act 
within  the  general  scope  of  his  authority,  commits  an  error  or  even 
abuses  the  confidence  which  the  law  reposes  in  him,  yet  he  is  still 
acting  virtute  officii.  {Brown  v.  Smithy  24  Barb.  419 ;  Philips 
v.  Leainf,  114  App.  Div.  871.)  That  is  this  case.  The  action  of 
the  defendants  in  making  the  assessment  was  not  one  which  the 
nature  of  their  office  gave  them  no  authority  to  perform ;  and  in 
this  view  it  seems  to  be  even  clearer  that  the  act  of  the  defendants 
was  done  in  virtue  of  their  office  than  was  the  act  of  the  defendant 
in  the  Murphy  case  ;  for  any  one  might  be  guilty  of  conversion  of 
personal  property,  whether  he  was  a  collector  of  taxes  or  a  private 
individual;   but  no  one  in  the  ordinary  course  of  events  would 
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assume  to  make  an  assessment  of  peraonal  property,  verify,  file, 
certify  and  deliver  an  assessment  roll  to  the  supervisor,  unless  he 
was  a  qualified  assessor.  The  making  of  the  assessment  was  within 
the  scope  of  the  defendants'  authority  and  done  in  virtne  of  their 
office. 

The  defendants  have  not  answered,  and  in  any  event  the  merits 
of  the  controversy  do  not  find  a  proper  place  for  discnssioii  in  the 
consideration  of  the  appeal  now  before  us. 

The  order  appealed  from  should  be  i*eversed,  with  ten  dollars  costs 
and  disbursements,  and  the  motion  granted,  with  ten  dollars  costs. 

Woodward,  Jenes,  Gaynor  and  Bioh,  JJ.,  concurred. 

Order  reversed  on  reargument,  with  ten  dollars  costs  and 
disbursements,  and  motion  granted,  with  ten  dollars  cosls. 


Julius  A.  Davis,  Appellant,  v.  Bouton  Motob  Compabty, 

Sespondent. 

Second  Department,  May  1,  1908. 

Veglig«no«— fire  eaosed  by  automoliile  —  repair  of  gasolm^  leak  by  aid 

of  lighted  lamp. 

Action  to  recover  damages  for  negligently  causing  the  burning  of  the  plaintiifs 
buildings.  On  the  trial  it  appeared  that  there  was  a  leak  in  the  gasoline 
system  of  the  defendant's  automobile,  in  charge  of  its  chauffeur,  who  started 
to  repair  the  break  at  night  aided  by  a  lighted  lamp  which  he  detached  from 
the  machine.  It  further  appeared  that  after  the  defendant's  witness  K.,  who 
wus  conducting  a  hotel  in  plaintiff's  building,  had  entered  the  house  be  was 
alarmed  by  aery  of  fire,  and  on  descending  discovered  that  the  auti>mobi]e 
had  been  drawn  under  one  of  the  sheds  connected  with  the  buildings  and  was 
on  fire.  On  the  following  morning  the  remains  of  an  automobile  lamp  were 
found  under  the  car  at  a  point  where  the  chauffeur  had  been  attempting^  to  fix 
the  leak.    On  all  the  evidence, 

Eeld,  that  it  was  for  the  jury  to  say  whether  the  defendant's  chauffeur  was  neg- 
ligent in  attempting  to  repair  the  leak  under  the  plaintiff's  shed  wiUi  the  aid 
of  a  lighted  lamp. 

Jenks,  J.,  dissented. 

Appeal  by  the  plaintiflF,  Jnliiis  A.  Davis,  from   a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
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of  the  clerk  of  th^e  coanty  of  Nassau  on  the  25th  day  of  October, 
1907,  upon  the  dismissal  of  the  complaint  by  direction  of  the  coart 
at  the  close  of  plaintiff's  case  upon  a  trial  at  the  Nassau  Trial  Term. 

Dickinson,  W.  Richards^  for  the  appellant 

Walter  O.  Shsppard  {Frederic  A.    Tanner  with  him  on  the 
brief],  for  the  respondent. 

Hooker,  J. : 

The  sole  question  which  this  record  presents  is  whether  there  is 
any  evidence  of  negligence  on  the  part  of  the  defendant's  chauf- 
feur who  was  in  cliarge  of  its  automobile.  The  learned  trial  court 
dismissed  the  complaint  at  the  close  of  the  plaintiff's  evidence,  and 
appeal  was  brought  to  this  court.  The  action  was  for  damages  to 
buildings,  which  were  burned,  being  set,  as  the  plaintiff  claims,  by 
the  burning  of  defendant's  automobile. 

The  plaintiff's  witness  Krug  conducted  a  hotel  in  one  of  the 
towns  of  Nassau  county.  About  half-past  ten  o'clock  on  the  even- 
ing of  July  2,  1905,  the  automobile  was  driven  up  to  his  place  and 
one  of  the  persons  who  were  riding  in  it  bought  gasoline  of  the 
witness.  There  was  at  this  time  a  leaky  gasoline  tank  in  the  vehicle ; 
after  the  gasoline  was  supplied  the  automobile  was  started,  and  in 
half  an  hour  or  so  returned,  the  chauffeur  stating  that  he  could  not 
go  any  further  because  of  the  gasoline  leaking.  The  passengers  in 
the  automobile  went  forward  on  their  journey  by  means  of  a  livery, 
and  the  chauffeur  remained  to  iix  the  car.  He  took  the  lamp  off 
the  front  of  the  car,  and  £rug  testified  that  he  ^^  seemed  to  go  back 
to  the  tank,  which  was  midway  in  between  tlie  front  and  rear 
wlieels,  and  was  fixing  the  car  there.  In  fact,  he  asked  me  for  a 
lantern,  and  I  didn't  think  I  had  one  there,  and  in  the  meantime  he 
took  off  las  own  lamp."  The  chauffeur  teleplioned  from  the  wit- 
ness' hotel,  and  was  then  advised  by  him  that  he  might  store  the 
machine  in  his  garage.  The  chauffeur  said  :  "  No,  I  will  fix  it  and 
go  down  ;  I  have  got  to  do  it  any  way."  There  had  been  a  damp 
drizzly  rain  all  the  evening.  The  witness  went  into  his  hotel  and 
busied  himself  for  a  time  with  preliminaries  to  closing  up  for  the 
night.  On  his  way  upstairs  his  attention  was  arrested  by  the  cry 
of  fire,  and  it  was  discovered  that  the  automobile,  which  meanwhile 
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had  been  drawn  under  one  of  the  sheds  connected  with  the  liotel, 
was  on  lire,  and  the  chauffeur,  badly  burned,  was  staudingbj. 
At  that  moment  the  shed  was  not  on  fire.  The  witness  essayed 
to  push  the  machine  from  under  the  shed,  but  was  warned  away 
by  the  chauffeur,  who  said  it  might  explode.  The  chauffeur  dis- 
appeared and  was  not  sworn  as  a  witness.  The  shed  and  some 
adjoining  buildings  wei:e  burned.  The  next  day  the  witness  exam- 
ined the  remains  of  the  automobile  and  testified  that  he  saw  a  lamp 
there  —  "  the  remains  of  a  front  automobile  lamp.  It  was  about  m 
tiie  center  of  the  machine  between  the  wheel  base,  on  the  grouDd.^ 

I  think  the  jury  would  have  been  justified  in  drawing  the  iofer- 
ence  that  the  defendant's  agent,  the  chauffeur,  took  the  automobile 
into  the  shed  —  whether  with  or  withopt  the  invitation  of  the  hotel- 
keeper  matters  little  ;  that  he  was  engaged  in  an  effort  to  remedy  a 
leaking  tank ;  and,  from  the  facts  that  in  the  road,  before  the  auto- 
mobile was  taken  into  the  shed,  the  chauffeur  had  attempted  to 
examine  or  fix  the  leak  by  the  aid  of  the  light  from  the  automobile 
lamp,  and  that  a  front  automobile  lamp  was  found  after  the  fire  on 
the  ground  under  the  automobile  at  about  the  point  where  the 
chauffeur  was  attempting  to  fix  the  leak  while  tlie  automobile  was 
still  in  the  road,  the  further  inference  that  the  chauffeur  was 
attempting  to  repair  this  leak  in  the  shed  by  the  aid  of  light  from 
the  automobile  lamp.  These  facts,  established  by  the  inferences 
offered  some  evidence  of  negligence,  and  presented  the  question  for 
the  jury's  consideration  whether  or  not  a  reasonably  prudent  man 
under  those  or  similar  circumstances  would  have  undertaken  to 
repair  the  leak  of  so  volatile  and  inflammable  a  substance  as  gas- 
oline by  the  assistance  of  a  flame  lamp,  in  a  wooden  shed,  where 
the  result  of  ignition  of  the  gasoline  would  evidently  be  disastrous 
to  the  building. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  c(»ls 
to  abide  the  event. 

Woodward,  Gaynoe  and  Miller,  JJ.,  concurred ;  Jenks,  J., 
dissented. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
event 
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Louise  Ellis,  Eespondent,  v.  Samuel  Kbelbb,  as  Executor,  etc., 
of  Julia  A.  Chapman,  Deceased,  and  Others,  Defendants, 
Impleaded  with  Martha  Douglas  and  Others,  Appellants. 

Second  Department,  May  1,  1906. 

Pleading  —  answer  —  demurrer  —  insufficient    allegations   of  lack    of 
consideration,  fraud,  etc. 

A  mere  allegation,  unsupported  by  facto,  that  there  was  **  never  any  adequate 
consideration  **  for  the  contract  upon  which  the  plaintiff  sued,  being  a  conclu- 
sion of  law,  states,  no  defense. 

So,  too,  allegations  that  the  execution  of  the  contract  was  wrongfully  procured 
by  means  of  various  fraudulent  misrepresentations  and  other  fraudulent  and 
unlawful  practices  are  mere  conclusions  stating  no  defense. 

An  allegation  that  at  the  time  of  the  execution  of  the  contract  the  promisor 
"  was  88  years  old  and  had  no  one  present  to  consult  or  advise  with,"  though 
stating  facts,  is  insufficient  as  a  complete  defense,  for  there  is  no  presumption 
that  a  person  of  that  age  cannot  transact  business  without  advice. 

An  allegation  that  the  person  executing  the  contract  "  was  not  informed  of  and 
did  not  know  or  understand  the  true  contents,  purport  or  legal  effect "  of  the 
agreement,  states  no  defense,  in  the  absence  of  allegations  of  fact  showing 
that  it  was  the  purpose  of  the  promisee  to  take  unfair  advantage  of  the 
promisor  by  fraudulent  means,  and  especially  so  where  no  mental  incapacity 
or  duress  is  alleged. 

An  allegation  that  an  agreement  was  executed  by  the  promisor  "when  under 
the  influence  of  pain  and  anguish,' induced  by  various  threatening  and  unlaw- 
ful actions  and  misrepresentations  of  the  plaintiff  to  such  an  extent  that  the 
execution  of  said  agreement  was  not  the  free  and  uncontrolled  and  voluntary 
act "  of  the  promisor,  states  no  defense,  where  the  facts  constituting  the  pain 
and  anguish  and  threats  and  unlawful  misrepresentations  of  the  plaintiff  are 
not  alleged. 

An  allegation  that  the  execution  "  was  not  the  free,  uncontrolled  and  voluntary 
act "  of  the  promisor  is  a  mere  conclusion  in  the  absence  of  allegations  of  fact. 

A  demurrer  to  a  separate  defense  merely  admits  the  truth  of  all  the  facts  stated 
and  necessary  inferences  resulting,  but  does  not  admit  the  truth  of  conclusions 
either  of  law  or  fact. 

Appeal  by  the  defendants,  Martha  Douglas  and  others,  from  an 
interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
25th  day  of  November,  1907,  upon  the  decision  of  the  court,  ren- 
dered after  a  trial  at  the  Kings  County  Special  Term,  sustaining  the 
plaintiff's  demurrer  to  a  separate  defense  contained  in  the  answer  of 
the  said  defendants. 
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Harold  Swain  [^Normam,  Wilmer   Chandler  witli  him  on  the 
brief Jy  for  the  appellants. 

Z.  C.  Ferguaony  for  the  respondent. 

HOOKEB,  J. : 

This  action  was  bronght  to  enforce  an  alleged  contract  betweea 
the  plaintiff  and  Jnlia  A.  Chapman,  deceased,  by  which  the  plain- 
tiff claimed  that  she  is  entitled  to  one-half  of  the  real  and  personal 
property  of  said  deceased ;  the  complaint  demands  judgment  that 
the  parties  to  whom  such  property  was  devised  and  bequeathed  bj 
the  will  of  the  said  Julia  A.  Cliapman,  convey  and  deliver  to  the 
said  plaintiff  one-half  of  the  estate  of  said  deceased  after  the  pay- 
ment  of  the  debt«  and  administration  expenses.  The  alleged  coo- 
tract  is  set  forth  in  the  6th  paragraph  of  the  complaint,  which  avers 
that  for  valuable  consideration  an  agreement  was  entered  into 
between  the  said  Jnlia  A.  Chapman  and  the  plaintiff,  by  which  the 
former  agreed  not  to  diminish  tlie  one-half  of  her  estate,  wliich  she 
left  to  the  plaintiff  by  will,  if  the  plaintiff  survived  her.  It  b 
alleged  that  the  said  agreement  was  dated  December  7,  1893.  It 
is  also  alleged  in  tlie  complaint  that  prior  to  that  day  the  said  Jalia 
A.  Chapman  made  a  will,  leaving  one-half  of  her  estate  to  the  plain- 
tiff. The  defendants  who  appeal  answered  the  complaint,  denying 
that  the  will  was  ever  executed,  and  also  denying  the  allegations  in 
regard  to  the  said  contract  of  December  7,  1893.  The  answer  also 
contains  a  paragraph  which  they  allege  constitutes  a  complete 
defense  to  the  action.  It  reads  as  follows :  "  Further  answering 
said  complaint,  and  for  a  separate  and  complete  defense  thereto, 
these  defendants  allege,  upon  information  and  belief,  that  there  was 
never  any  adequate  consideration  for  the  alleged  agreement  set  forth 
in  paragraph  sixth  of  said  complaint,  and  that  if  said  agreement  was 
executed  by  said  Julia  A.  Chapman,  the  execution  thereof  by  said 
Julia  A.  Chapman  was  wrongfully  procured  by  the  plaintiff  by  means 
of  various  fraudulent  misrepresentations  and  other  fraudulent  and 
unlawful  practices,  and  at  a  time  when  said  Julia  A.  Chapman  was 
eighty-three  years  old,  and  had  no  one  present  to  consult  or  advise 
with,  and  was  not  informed  of  and  did  not  know  or  understand  tbei 
true  contents,  purport  or  legal  effect  of  said  alleged  agreement, 
and  that  said  Julia  A.  Chapman  executed  the  same  when  under  the 
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inflaence  of  pain  and  angaish,  indnced  by  various  threatening  and 
unlawful  actions  and  misrepresentations  of  the  plaintiff  to  snch  an 
extent  that  the  execution  of  said  agreement  was  not  the  free, 
Dncontrolled  and  voluntary  act  of  said  Julia  A.  Chapman.'' 

The  plaintiff  demurred  to  this  separate  and  complete  defense  on 
the  ground  that  it  was  insufficient  in  law.  The  demurrer  was 
sustained  and  the  answering  defendants  appealed. 

The  first  statement  is  that  there  was  never  any  adequate  consid- 
eration for  the  alleged  agreement.  It  is  clear  that  this  is  but  a  con- 
clusion of  law,  for  the  question  whether  the  consideration  is  adequate 
in  a  given  case  is  one  of  law,  to  be  ascertained  from  such  facts  as  may 
be  pleaded  to  support  the  conclusion.  Doubtless  a  different  question 
would  have  been  presented  if  these  defendants  liad  pleaded  that  there 
was  no  consideration  whatsoever  to  support  the  contract,  but  in  aver- 
ring that  the  consideration  was  inadequate,  it  is  clear  that  the  full  pur- 
port of  the  allegation  cannot  be  disclosed  without  some  statement  of 
fact  to  amplify  the  conclusion  expressed  in  the  term  "  inadequate." 

The  next  allegation  is  that  the  execution  of  the  contract  was 
wrongfully  procured  by  means  of  fraudulent  misrepresentations  and 
other  fraudulent  and  unlawful  practices.  It  is  almost  too  plain  for 
argument  that  these  are  nothing  more  than  empty  conclusions  of  law, 
which  mean  nothing  without  the  support  of  sufficient  allegations  of 
fact.  Such  general  allegations  are  insufficient  without  stating  the 
nature  of  the  alleged  misrepresentations  and  fraudulent  practices  or 
influences.  {JVew  York  <fe  Jf.  V.  Transportation  Co.  v.  Tyroler^ 
25  App.  Div.  161 ;  Booth  v.  Dodge,  60  id.  23.) 

The  next  allegation,  that  the  deceased  was  eighty-three  years  old 
at  the  time  the  contract  was  entered  into  and  had  no  one  present  to 
eonealt  or  advise  with,  seems  to  be  the  only  allegation  of  fact  in 
this  paragraph  of  the  answer.  These  two  facts  taken  alone,  how- 
ever, are  insufficient  in  law  as  a  complete  defense  to  the  action  set 
forth  in  the  complaint.  It  is  entirely  likely  that  one  of  eighty- 
three  years  of  age  might  adequately  transact  business  without  lean- 
ing on  some  one  for  advice ;  certainly  there  is  no  presumption  that 
merely  because  one  party  to  a  contract  is  of  that  age,  and  consulted 
2ind  advised  with  no  friend,  his  contract  is  void  or  even  voidable. 

The  next  allegation,  that  the  deceased  was  not  informed  of  and 
iid  not  know  the  true  contents,  purport  or  legal  effect  of  the  said 
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agreement  is  idle.  If  the  deceased  signed  the  contract  it  is  no 
defense  merely  that  she  did  not  know  the  contents  or  was  not 
informed  thereof,  unless  the  allegation  is  taken  in  connection  with 
others,  which  establish  facts  showing  that  it  was  the  pnrpose  of  the 
other  party  of  the  contract  to  take  some  unfair  advantage  of  the 
other  by  fraudulent  means  {Chu  Pawn  v.  Irwin^  82  Hun,  607); 
and  this  especially  in  view  of  the  fact  that  there  is  no  allegation  of 
mental  incapacity  of  Julia  A.  Chapman,  or  of  duress  practiced  upon 
her  by  the  plaintiflE. 

The  balance  of  the  paragraph  alleges  that  the  contract  was  exe- 
cuted when  the  deceased  was  under  the  influence  of  pain  and 
anguish  induced  by  various  threatening  and  unlawful  actions  and 
misrepresentations  of  the  plaintiff,  to  such  an  extent  that  the  execu- 
tion of  the  agreement  was  not  the  free,  uncontrolled  and  voluntary 
act  of  the  said  deceased.  What  the  facts  are  that  constituted  the 
pain  and  anguish,  and  what  the  threatening  and  unlawful  actions 
and  misrepresentations  of  the  plaintiff  were  are  undisclosed  by  the 
pleader;  such  general  allegations  of  misrepresentations  and  unlaw- 
ful actions  are  not  sufficient;  the  nature  of  the  misrepresentatioos 
and  practices  and  influences  must  be  alleged  {New  York  <feJfcf.Fl 
Transportation  Co.  v.  Tyroler^  mprcC)^  and  the  allegation  that  the 
execution  "  was  not  the  free,  uncontrolled  and  voluntary  act  of  swd 
Julia  A.  Chapman  "  is  a  conclusion  based  upon  insufficient  all^;a- 
tions  of  fact.  The  conclusion  must  fall  with  the  failure  to  allege 
the  facts.  {Hearst  v.  McCHeOany  102  App.  Div.  336 ;  New  York 
dk  M.  V.  Transportation  Co.  v.  Tyroler^  supra.) 

The  plaintiff's  demurrer  did  not  admit  the  truth  of  the  conclu- 
sions alleged  in  the  separate  defense ;  for  the  demurrer  admits  the 
truth  of  all  the  facts  stated  and  necessary  inferences  resulting, 
but  it  does  not  admit  the  truth  of  any  conclusions  either  of  law  or 
of  fact.     {Frank  v.  MandeL,  76  App.  Div.  413.) 

The  interlocutory  judgment  must  be  affirmed,  with  costs. 

W00DWA.RD,  Jenks  and  Rioh,  JJ.,  concurred ;  Qaynob,  J-, 
concurred  in  separate  opinion. 

Gaynob,  J.  (concurring) : 

The  trouble  with  the  so-called  defence  is  that  it  is  a  mere  jnmble 
of  words,  instead  of  a  precise  allegation  of  facts  not  embraced  in  the 
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issue  raised  by  tlie  denials  of  the  answer,  and  which,  taking  the  com- 
plaint to  be  true,  would  nevertheless  defeat  the  action,  which  is  the 
test  of  the  sufficiency  of  matter  pleaded  as  a  defence.  If  it  does 
not  bear  this  test  it  is  not  a  defense  but  mere  verbiage.  Whether 
the  consideration  alleged  in  the  complaint  for  the  agreement  therein 
alleged  is  "adequate  "  is  a  question  of  law,  or,  this  being  a  suit  in 
equity,  may  be  of  equitable  consideration  in  connection  with  other 
matters  on  the  question  of  the  specific  performance  prayed  for  by 
the  plaintiff.  The  deceased  had  the  riglit  to  make  the  agreement 
for  any  consideration,  however  small.  The  failure  to  allege  the 
false  representations  and  practices  makes  the  allegation  on  that  head 
worthless.  The  same  is  true  of  the  general  allegation  that  the 
deceased  executed  the  agreement  under  the  influence  of  pain  and 
anguish  induced  by  "  various  threatening  and  unlawful  actions  and 
misrepresentations  of  the  plaintiff".  "  Various  "  will  not  do;  they 
must  be  particularly  alleged.  There  is  no  prayer  that  the  contract 
be  declared  void,  although  if  it  stand  it  must  be  carried  out.  It  is 
therefore  quite  impossible  to  understand  what  object  the  learned 
pleader  had  in  his  head. 

Interlocutory  judgment  affirmed,  with  costs. 


Jaxes  Paladino,  Respondent,  v.  Staten  Island  Midland  Railway 
Company,  Appellant. 

Second  Department,  May  1,  1908. 

Appeal  from  Kunicipal  Court  —  insufficient  return. 

A  return  of  the  clerk  of  the  Municipal  Court  of  New  York  stating  that  it  con- 
tains "substantially  all  the  evidence  given  on  the  trial" of  the  action  is  insuffi- 
cient to  authorize  a  review  upon  appeal,  for  the  statute  requires  the  return  to 
contain  "  all  the  proceedings." 

Appeal  by  the  defendant,  the  Staten  Island  Midland  Eailway 
Company,  from  a  judgment  of  the  Municipal  Court  of  the  city  of 
New  York,  borough  of  Richmond,  in  favor  of  the  plaintiff,  rendered 
on  the  20th  day  of  September,  1907. 
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Framh  II.  InneSy  for  tha  appellant 

Arnold  J.  B.  Wedemeyer^  for  the  respondent  ' 

Hooker,  J. :  I 

Relating  to  the  papers  on  which  an  appeal  shall  be  heard,  section 
317  of  the  Municipal  Court  Act  (Laws  of  1902,  chap.  580)  provide 
as  follows  :  "  The  clerk  of  the  court  or  his  successor  in  office  must      j 
*    *    *    make  a  return     *     *    *.     The  return  must  contain  dSl 
tJie proceedingSy  including  the  evidence  and  the  judgment"    The      | 
return  in  this  case  is  defective,  for  it  does  not  appear  that  there  lias      ' 
been  returned  to  the  court  all  the  proceedings.     The  certificate  of      ' 
the  clerk  of  the  Municipal  Court  attached  to  the  return  is  in  this 
language :  "  The  foregoing  is  substantially  all  the  evidence  given 
on  the  trial  of  said  action."     It  will  not  do  to  return  substantially 
all  the  evidence  ;  the  mandate  of  the  section  of  the  Municipal  Coart 
Act  is  plain,  that  all  of  the  proceedings   must  be   returned,  and      I 
substantially  all  is  not  all.     Heturns  in  this  language  are  not  unknown      ' 
to  this  court,  and  if  they  are  persisted  in  the  court  will  not  hesitate 
to-dismiss  appeals  where  they  appear. 

This  appeal  should  be  dismissed  unless  within  ten  days  the  appel-      ' 
lant  causes  to  be  filed  in  this  court  a  return  which  conforms  with 
the  section. 

WooDWAED,  Jenks,  Rioh  aud  Miller,  JJ.,  concurred. 

Appeal  dismissed,  with  costs,  unless  within  ten  days  the  appellant 
causes  to  be  filed  in  this  court  a  return  which  conforms  to  section 
317  of  the  Municipal  Court  Act. 


Morris  Grossman,  Appellant,  v.  Henry  Lies,  Respondent 

Second  Depactment,  May  1,  1908. 

Pleadings  goods  sold  and  delivered ~ use  of  tcade  name^emiiiaoiis 

•    nonsuit. 

A  complaint  to  recover  for  goods  sold  and  delivered  should  not  be  dismissed 
merely  because  the  plaintiff  though  suing  in  his  individual  name  proved  that 
be  was  doing  business  under  a  trade  name,  if  there  be  no  evidence  that  the 
plaintiff  was  a  corporation  or  partnership. 
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Appeal  by  the  piaintiflF,  Morris  Grossman,  from  a  judgment  of 
the  Municipal  Court  of  the  city  of  New  York  in  favor  of  the 
defendant  dismissing  the  complaint. 

Herman  S.  Bachraohy  for  the  appellant 

Max  E.  Lehmmiy  for  the  respondent. 

H(K)KER,  J..: 

Tlie  evidence  on  the  part  of  the  plaintiff  shows  that  he  was 
engaged  in  the  plumbing  business  in  the  city  of  Brooklyn  under 
the  name  of  the  Williamsburgh  Plumbing  Supply  Company;  that 
the  defendant  was  also  engaged  in  the  plumbing  business  and  that 
the  defendant  by  written  order  purchased  of  the  plaintiff  plumbing 
goods  to  the  amount  of  $282.40  ;  that  the  goods  were  delivered  to 
the  defendant's  place  of  business ;  that  thereafter  defendant  paid 
to  plaintiff  $100,  leaving  a  balance  due  ;  that  defendant  had  repeat- 
edly promised  to  pay  this  alleged  balance.  The  complaint  was  oral, 
the  plaintiff  declaring  for  goods  sold  and  delivered.  The  answer 
was  an  oral  general  denial.  On  this  state  of  proof  and  record,  the 
plaintiff's  complaint  was  dismissed.  A  clear  case  entitling  the  plain- 
tiff to  recover  was  shown  by  the  evidence,  and  it  was  error  for  the 
trial  justice  to  dismiss  the  complaint. 

It  was  not  necessary  th^t  the  summons  or  the  complaint  should 
say  that  the  plaintiff  was  doing  business  under  the  name  of  the 
Willianisburgh  Plumbing  Supply  Company.  It  was  enough  that 
the  complaint  alleged  that  he  sold  the  goods,  and  he  could  make  the 
allegation  good  on  the  trial  in  any  way  he  could.  There  is  no  evi- 
dence that  the  company  is  a  corporation  or  a  partnership,  and  that 
cannot  be  presumed.  The  evidence  is  that  the  plaintiff  did  business 
under  that  name. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  costs 
to  abide  the  event. 

"WooDWAKD,  Jenxs,  Gaynob  and  Miller,  JJ.,  concurred. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 
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The  People  of  the  State  of  New  Yoke  ex  rel.  Theodore  P. 
Trayeb,  Relator,  v,  Theodore  A.  Bingham,  as  Police 
Commissioner  of  the  City  of  New  York,  Kespondent. 

Second  Department,  May  1,  1908. 

Kunicipal  corporations — dirnniaiiftl  of  police  officer — evidence. 

Evidence  taken  in  proceedings  resulting  in  a  dismissal  of  a  police  officer  in  d>e 
city  of  New  York  examined,  and  ?ield,  insufficient  to  justify  his  discharge. 

Certiorari  issaed  out  of  the  Supreme  Court  and  attested  on  tbe 
13th  day  of  July,  1907,  directed  to  Theodore  A.  Bingham,  as  police 
commissioner  of  the  city  of  New  York,  commanding  him  to  certify 
and  return  to  the  office  of  the  clerk  of  the  county  of  Kings  all  and 
singular  his  proceedings  had  in  relation  to  the  dismissal  of  the  relator 
from  the  police  force  of  the  city  of  New  York. 

Jacob  liousa  ILouis  J,  Grant  with  him  on  the  brief],  for  the 
appellant. 

Jame%  D,  Bell  [Francis  K.  Pendleton  with  him  on  the  brief], 
for  the  respondent. 

Hooker,  J. : 

The  charge  on  which  the  relator  was  tried  was  conduct  unbe- 
coming an  officer ;  the  specifications  were  substantially  that  the 
relator  unlawfully  and  improperly  represented  to  the  ticket  chop- 
per at  a  subway  railroad  station  that  he  was  a  detective  sergeant; 
that  he  did  so  with  the  intent  and  sole  purpose  of  unlawfully  pro- 
curing transportation  for  himself  as  a  passenger  upon  the  subway; 
and  that  the  relator  had  in  his  possession  a  certain  gilt  shield,  whicli 
resembled  the  shield  in  use  in  the  police  department,  and  worn  by 
sergeants  of  police  and  detective  sergeants,  and  neglected  and  failed 
to  report  possession  of  this  shield  to  his  superior,  and  did  not 
surrender  it  to  him. 

The  evidence  wholly  fails  to  substantiate  these  specifications. 
Two  members  of  the  force  were  on  duty  at  this  station  to  ascertain 
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whether  badges  were  being  improperly  used.  The  relator,  stand- 
ing on  the  station  platform,  was  pointed  out  to  these  officers  by  the 
ticket  chopper,  who  was  not  called  as  a  witness.  He  was  asked  to 
produce  liis  badge,  and  he  showed  the  shield  of  which  he  was  prop- 
erly in  possession  by  reason  of  the  fact  that  he  was  a  patrolman, 
and  by  means  of  which  he  obtained  access  to  the  station  platform. 
The  officers  then  asked  relator  to  produce  the  other  badge,  and  he 
showed  a  gilt  badge  resembling  those  issued  to  sergeants  of  police 
and  detective  sergeants.  There  is  no  proof  in  the  record  that  it 
was  such  a  badge.  In  explanation  of  his  possession  of  this  gilt 
badge  the  relator  told  the  officer  that  he  picked  it  up  a  few  minutes 
before  in  one  of  the  subway  stations,  and  inasmuch  as  the  office  to 
which  he  should  report  the  finding  thereof  had  closed  for  the  day 
he  had  not  made  any  effort  to  report  or  deliver  it,  but  would  do  so 
the  first  thing  in  the  morning.  This  was  substantially  the  only  evi- 
dence against  the  relator.  Sworn  in  his  own  behalf,  he  testified 
under  oath  that  he  had  found  the  badge  under  the  circumstances 
which  have  just  been  related.  He  also  testified  that  he  obtained 
admission  to  the  subway  station  platform  by  means  of  his  patrol- 
man's shield,  and  that  he  always  rode  on  it.  At  the  close  of  the 
relator's  testimony  the  following  proceedings  were  had:  Being 
examined  by  the  deputy  commissioner  he  was  asked :  "  Q.  Why 
didn't  you  show  it  to  the  Sergeant  and  the  other  officer?  A.  I 
did."  Deputy  Commissioner :  "  Did  you  see  it  ? "  Roundsman 
Burns:  "Yes,  sir."  Deputy  Commissioner :  "From  what  pocket 
did  he  take  it,  do  you  know?"  Roundsman  Burns:  "No,  sir,  I 
conld  not  tell  you  that."  Deputy  Commissioner :  "  I  do  not  believe 
your  story  at  all.  You  have  lied,  and  I  shall  recommend  your  dis- 
missal from  the  force."  Defendant :  "  I  have  not  lied.  I  am  tell- 
ing yon  the  exact  truth."  The  record  is  barren  of  any  proof  of  a 
conscious  and  voluntary  violation  of  the  rules.  In  the  absence  of 
snch  proof  the  relator  should  not  have  been  removed.  {People  ex 
rel,  Tiglie  v.  McAdoo^  121  App.  Div.  178 ;  People  ex  rel,  Ilogan 
v.  Frenchy  119  N.  Y.  493.)  The  trial  of  members  of  the  police 
force  on  charges  made  against  them  should  not  be  conducted  as  a 
mere  matter  of  form.  The  object  is  to  ascertain  the  truth  of  the 
charges  by  proceedings  conducted  in  a  manner  recognized  by  the 
law  and  upon  legal  proof  of  the  acts  charged.     The  proof  in  this 
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case  was  clearly  insufficient,  and  the  deteftuination  under  review 
must  be  annulled,  with  costs. 

WooDWAED,  Jenks  and  Gaynob,  JJ.,  concurred ;  Milleb,  J^ 
concurred  on  the  ground  that  there  was  no  evidence  that  the  relator 
gained  entrance  to  the  platform  by  exhibition  of  the  gilt  shield. 

Determination  reversed,  with  costs,  and  relator  reinstated,  with 
fifty  dollars  costs  and  disbursements. 


IIekbt  Stadblmann,  Respondent,  v.  The  Crrr  of  New  Tokx, 

Appellant. 

Second  Department,  May  1,  1908. 

Municipal  corporation  —  negrliffence  ~  fidlure  to  establish  sidewalk. 

A  city  which  has  cut  a  highway  through  a  hiU  in  a  sparsely-settled  district  is 
not  negligent  in  failing  to  establish  a  sidewalk  on  the  top  of  a  bank  from  four 
to  seven  feet  high,  and  is  not  liable  for  the  injuries  of  a  pedestrian  who,  vUk 
walking  along  the  bank  at  night,  fell  into  a  slight  depression. 

A  municipality  opening  8  roadway  or  the  bed  of  a  highway  is  not  liable  for 
failing  to  build  sidewalks  simultaneously. 

Appbal  by  the  defendant,  The  City  of  New  York,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  Queens  on  the  7th  day  of  June, 
1907,  upon  the  verdict  of  a  jury  for  $5,000,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  5th  day  of  June,  1907,  denying 
the  defendant's  motion  for  a  new  trial  made  upon  the  mitmt^s. 

lioyalK  T.  Riggs  [^Theodore  Connoly  and  Francis  K.  Pendldm 
with  him  on  the  brief],  for  the  appellant. 

George  V.  S.  Williams  [John  K  Walker  with  him  on  the  brief], 
for  the  respondent. 

Hooker,  J. : 

One  of  the  issues  in  this  case  is  whether  or  not  the  place  where 
the  plaintiff  was  injured  was  a  public  highwaj',  and  hence  whetlier 
there  was  any  obligation  on  the  part  of  the  defendant  to  ke^  the 
same  in   reasonably  safe  condition  for  travel.     The  learned  trial 
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court  submitted  this  questioa  to  the  jury  as  one  of  fact.  The  jury 
found  the  fact  in  the  plaintiffs  favor,  and  from  a  judgment  entered 
upon  its  verdict  the  defendant  has' appealed  to  this  court. 

The  locality  was  sparsely  settled ;  there  had  been  a  road  or  way 
in  existence  for  about  ten  years  prior  to  the  accident,  which  had 
been  used  by  vehicles  and  pedestrians  during  tliat  length  of  time, 
mainly,  however,  by  those  who  lived  in  the  region,  or  others  who 
attempted  to  reach  such  abodes  or  adjacent  places  of  business ; 
water  and  gas  pipes,  but  no  sewer,  had  been  buried  underneath  the 
general  line  of  way ;  there  was  a  iire  hydrant  along  the  way,  and 
the  city  had  erected  granite  monuments  to  mark  the  so-called  street ; 
it  was  not  curbed,  guttered  or  lighted ;  the  place  had  not  been  much 
used  as  a  highway  until  after  the  summer  of  1904,  when  the  high- 
way department  sent  men  and  wagons  to  improve  the  condition 
there,  level  it  off  and  fill  up  holes  and  rough  places;  these  work- 
men cut  off  a  pai-t  of  a  hilly  place,  and  fw  about  two  hundred 
feet  made  a  cut  through  the  brow  of  the  hill  of  sufficient  width  for 
a  highway,  and  between  four  and  seven  feet  deep  at  the  deepest 
part ;  at  the  completion  of  this  work  the  bed  of  the  highway  was  left 
in  condition  for  travel  either  by  vehicles  or  pedestrians. 

On  a  very  dark  night  in  January,  1905,  the  plaintiff  undertook  to 
use  the  top  of  the  bank  at  one  side  of  the  cut  as  a  sidewalk,  and 
walking  there,  fell  into  a  transverse  ditch  about  a  foot  wide  and 
between  twelve  and  eighteen  inches  deep,  sustaining  the  injuries  of 
which  he  complains.  The  city  had  done  nothing  to  improve  the 
condition  of  the  top  of  the  bank  ;  no  sidewalk  had  been  laid  out  or 
built  there,  and  the  surface  of  the  ground  was  rough  and  in  a  con- 
dition due  to  nature  and  to  the  work  which  had  been  done  on  the 
roadway  or  street.  The  plaintiff  claims  tliat  by  re>ason  of  the  long- 
continued  user  and  its  nature,  and  by  reason  of  the  dominion  which 
the  city  had  exercised  in  making  its  repairs,  it  had  adopted  the 
place  as  a  public  highway  and  had  invited  the  public  to  use  it  as 
such ;  and  that,  hence,  the  duty  attached  to  maintain  it  in  a  reason- 
ably safe  condition  for  travel.  Conceding  this  to  be  so  as-  to  the 
bed  of  tlie  highway  or  the  portion  thereof  between  the  sides  of  the 
cut,  but  not  deciding  the  point,  it  does  not  follow  that  the  city  is 
liable  for  its  neglect  to  build  a  sidewalk  on  the  top  of  the  bank  or  to 
App.  Div.  -Vol.  CXXVI         23 
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place  the  same  or  leave  it  in  a  safe  condition  for  nse  by  pedestrians. 
No  one  wonld  claim  that  a  town  in  a  rnral  county  would  be  liable 
for  its  failure  to  build  and  maintain  a  sidewalk  beside  a  country 
road.  At  the  place  where  the  plaintiff  was  injured  there  was 
nothing  to  indicate  that  a  sidewalk  had  ever  existed  there  or  tliat  it 
was  ever  the  intention  of  the  city  to  maintain  one.  It  is  the  experi- 
ence of  the  race  that  improvement  of  every  character,  both  munici- 
pal and  otherwise,  is  of  necessity  gradual  in  accomplishment 
Time  was  when  there  were  no  buildings  near  this  so-called  street, 
and,  hence,  no  reason  for  the  existence  of  the  thoroughfare  at  all ; 
there  was  nothing  in  the  surrounding  circumstances  which  demanded 
that  the  city  should  maintain  a  sidewalk  at  this  place.  The  jury 
should  not  have  been  allowed  to  predicate  negligence  upon  the  fail- 
ure of  the  city  to  furnish  one  where  the  plaintiff  was  injured.  We 
may  concede  that  the  work  which  the  city  did  on  the  body  of  the 
highway  was  suiBcient  to  invite  its  use,  but  not  so  on  the  top^of  the 
bank  where  the  plaintiff  met  his  accident.  It  must  be  taken  as  a 
sound  rule  that  the  physical  opening  of  the  roadway  or  bed  of  a 
highway  by  a  municipality  does  not  render  the  municipality  liable 
for  its  failure  to  build  sidewalks  simultaneously.  There  was  nothing 
in  the  general  circumstances  of  the  locality  and  nothing  in  the 
physical  condition  of  the  sides  of  the  roadway  which  might  be  con- 
strued by  any  one  as  indicating  a  sidewalk  for  the  travel  of  pedes- 
trians. The  conclusion  must  be  that  the  plaintiff  shonld  be  held  to 
have  used  it  for  just  what  it  appeared  to  be,  namely,  ground  in 
more  or  less  rough  condition  at  the  sides  of  a  highway  whose  bed 
afforded  safe  means  for  travel. 

The  case  is  not  like  Jewhurst  v.  City  of  Syracuse  (108  N.  T. 
303).  In  that  case  thero  was  no  visible  boundary  of  the  line  of  the 
city  street,  and  nothing  to  induce  the  belief  in  any  one  passing 
there  and  exercising  reasonable  care  that  he  was  not  within  the  line 
thereof ;  there  the  sidewalk  consisted  of  two  strips  of  twelve-inch 
plank  laid  lengthwise  of  the  street  one  foot  apart,  one  strip  within 
and  one  without  the  limits  of  the  street,  and  the  plaintiff  was 
injured  by  the  breaking  of  the  plank  which  was  without  Here 
there  was  not  only  nothing  to  indicate  that  the  place  where  the 
plaintiff  was  walking  was  part  of  the  street,  but  on  the  other  hand 
the  presence  of  the  embankment  itself  was  some  indication  that 
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the  place  for  travel  was  at  the  bottom  instead  of  the  top  of  the 
embankment. 

In  Schafer  v.  Mayor  (154  N.  T.  466),  what  had  been  done 
upon  the  street  was  somewhat  similar  to  the  work  the  defendant 
had  performed  in  this  ease ;  there  the  city  had  left  the  cover  of  a 
manhole  projecting  abont  five  inches  above  the  surface  of  that  part 
of  the  roadway  which  was  intended  for  vehicles  to  travel  over  ;  the 
conveyance  of  plaintiffs  intestate  came  in  contact  with  the  man- 
hole, he  was  thrown  out  and  killed.  The  case  might  be  like  the 
one  at  bar  had  the  plaintiff  here  come  in  contact  with  some  obstruc- 
tion at  the  bottom  of  the  bank,  but  he  did  not. 

Our  conclusion  is  that  negligence  on  the  part  of  the  defendant 
was  not  established,  and  the  judgment  shotlld  be  reversed  and  a  new 
trial  granted,  costs  to  abide  the  event. 

Jenks,  Gatnor,  Rich  and  Milleb,  JJ.,  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 


Ebnst  Smith,  Appellant,  v.  Emelie  C.  Stork  and  Reba  Tyler 
Jackson,  as  Administratrix,  etc.,  of  Susan  M.  Van  Namee, 
Deceased,  Respondents. 

Second  Department,  May  1,  1908. 

Trial  —  verdict  against  weight  of  evidence  —  dismissal  on  merits. 

Where  a  verdict  for  the  plaintiff  is  against  the  weight  of  evidence,  the  trial  court 
should  not  dismiss  the  complaint  upon  the  merits,  but  should  order  a  new  trial 
conditioned  upon  payment  of  costs. 

Appeal  by  the  plaintiff,  Ernst  Smith,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office  of 
the  clerk  of  the  county  of  Kings  on  the  21st  day  of  December, 
1906,  npon  the  dismissal  of  the  complaint  by  direction  of  the  court 
after  a  trial  at  the  Kings  County  Trial  Term,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  20th  day  of  December,  1906, 
setting  aside  the  verdict  of  a  jury  in  favor  of  the  plaintiff  and 
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against  the  defendant  Jackson,  and  directing  the  dismissal  of  the 
complaint  upon  the  merits. 

John  T.  Fenlon  [John  V.  Judge  with  him  on  the  brief],  for  the 
appellant. 

Hobert  Stewart,  for  the  respondents. 

HOOKKR,  J. : 

Plaintiff  invites  the  review  of  an  order  granted  by  the  learned 
trial  court  dismissing  his  complaint  after  a  verdict  in  his  favor. 
From  the  opinion  it  would  seem  that  two  reasons  were  assigned  for 
interfering  with  the  verdict  of  the  jury  —  one,  that  there  was  no 
evidence  from  which  the  jury  were  warranted  in  finding  that  the 
attorney  was  authorized  to  act  for  the  defendants ;  the  other  was 
that  the  verdict  was  against  the  weight  of  evidence.  If  there  was  any 
evidence  to  present  to  the  jury  the  complaint  should  not  have  been 
dismissed,  and  the  order  maybe  sustained  with  the  modification  that 
the  verdict  was  against  the  weight  of  the  evidence.  The  jury  were 
justified  in  finding  that  defendants  and  plaintiff  were  parties  defend- 
ant in  an  action  brought  by  the  Farmers'  Loan  and  Trust  Company 
against  them  and  others  to  determine  the  ownership  of  a  fund  then 
in  the  custody  of  the  plaintiff  in  that  action ;  that  this  plaintiff 
through  his  attorney  called  on  the  defendant  Jackson,  relative  to 
an  adjustment  of  the  claim  of  plaintiff  and  said  Jackson  to  said 
fund,  and  that  she,  said  Jackson,  referred  plaintiff's  agent  to  one 
Hartman,  who  in  turn  sent  him  to  Robert  Stewart,  her  attorney ; 
that  afterwards  plaintiff's  attorney  Fenlon  took  up  the  matter  of 
said  adjustment  or  settlement  with  said  Robert  Stowart  by  corre- 
spondence and  personal  interviews,  with  the  result  that  said  Stewart's 
client  was  to  receive  $2,000  of  said  fund,  and  from  said  amount  of 
$2,000  plaintiff  was  to  be  paid  $450 ;  and  this  action  is  brought  to 
recover  the  latter* sum.  Many  circumstances  corn)borating  these 
facts  developed  on  behalf  of  the  plaintiff.  The  defendants  offered 
evidence  from  which  the  jury  would  have  been  warranted  in  deter- 
mining the  issue  in  defendants'  favor.  The  trial  court,  having  seen 
all  of  the  witnesses  and  considered  fully  the  evidence,  was  of  the 
opinion  that  the  verdict  ought  not  to  stand  because  the  weight  of 
the  evidence  was  with  the  defendants.     The  most  it  should  have 
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done,  however,  waa  to  order  a  new  trial  rather  than  to  disinias  the 
complaint. 

The  order  should  be  modified  by  striking  out  the  provision  for 
the  dismissal  of  the  complaint,  and  should  further  provide  that  the 
defendants  pay  the  costs  and  disbursements  of  the  trial  as  a  condi- 
tion for  a  new  trial ;  and  as  so  modified  affirmed,  with  costs  to  the 
plaintifiE  in  this  court. 

Woodward,  Jenks,  Gatnob  and  Miller,  JJ.,  concurred. 

Order  modified  by  striking  out  the  provision  for  the  dismissal  of 
the  complaint,  and  further  providing  that  the  defendants  pay  the 
costs  and  disbursements  of  the  trial  as  a  condition  for  a  new  trial, 
and  as  so  modified  afiirmed,  with  costs  to  the  plaintiff. 


Samuel  JKochkind  and  Others,  Copartners,  Composing  the  Firm 
of  RocHKiND,  Cohen  &  Co.,  Respondents,  v.  Judah  Jaoobson, 
Appellant. 

Second  Department,  ^lay  1,  1908. 

Mechanic's  lien  —  foreclo«ure— fiBtUure  to  perform. 

Under  a  complaint  in  an  action  to  foreclose  a  mechanic's  lien  alleging  substantial 
performance,  there  can  be  no  recovery  if  more  than  ten  per  cent  of  the  worls 
was  not  completed,  and  no  waiver  of  substantial  performance  is  alleged  or 
proved. 

Appeal  by  the  defendant,  Judali  Jacob8on,.from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiffs,  entered  in  the  office 
of  the  clerk  of  the  county  of  Kings  on  the  20th  day  of  March, 
1907,  upon  tlie  decision  of  the  court  rendered  after  a  trial  at  the 
Kings  County  Special  Term,  certain  issues  of  fact  having  been 
submitted  to  a  jnry. 

William  S.  Maddox  {^Philip  E.  Goodfieisch  with  him  on  the 
brief]  for  the  appellant. 

Ahraham  £.  Schleimer,  for  the  respondents. 
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HooKBB,  J. : 

The  action  is  to  establish  and  foreclose  a  mechanic's  lien  on  real 
property.  The  complaint  alleges  substantial  performance.  The 
plaintiffs  had  judgment.  The  contract  price  was  $3,100.  There 
has  been  allowed  to  the  defendant  $314  for  work  which  the  plainti& 
have  not  performed  in  order  to  complete  the  contract.  This  is  more 
than  ten  per  cent  of  tlie  contract  price.  Waiver  of  substantial  per- 
formance is  neither  plead  in  the  complaint  nor  proved  by  any  satis- 
factory evidence.  Under  ordinary  circumstances,  and  those  in  the 
record  are  not  extraordinary,  a  failure  to  perform  ten  per  cent  of 
the  contract  price  will  not  admit  of  the  claim  of  substantial 
performance. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event. 

Woodward,  Jenks  and  Millbb,  JJ.,  concurred. 

Gatnob,  J.  (concurring) : 

While  in  an  action  to  recover  the  amount  alleged  to  be  due  on  a 
building  contract,  on  a  complaint  alleging  performance  of  the  con- 
tract, omissions  or  defects  so  trifling  as  to  come  under  the  maxim 
that  the  law  does  not  regard  trifles  will  be  disregarded,  and  alfio 
deductions  may  be  made  from  the  contract  price  for  minor  omis- 
sions or  defects  which  occurred  inadvertently  and  in  good  faith  and 
do  not  come  under  the  class  of  trifles  but  are  substantial,  instead  of 
judgment  being  given  for  the  defendant,  that  is  not  the  case  before 
us.  In  the  performance  of  such  contracts  such  omissions  or  defects 
may  so  occur  in  the  multitude  of  details.  But,  on  the  otiier  hand, 
there  are  cases  wliere  the  omissions  or  defects  are  so  substantial  and 
material  as  to  require  in  and  of  themselves  a  conclusion  as  matter 
of  law  that  tlie  contract  was  not  substantially  performed,  or  where 
the  same  conclusion  may  be  required  by  minor  substantial  defects 
which,  though  not  large  and  substantial  enough  to  show  wilful  and 
intentional  omission  in  and  of  themselves^  were  nevertheless  wilfnl 
and  intentional  as  matter  of  fact  {Van  Orden  v.  MacRas^  121 
App.  Div.  143).  As  the  jury  were  charged  in  the  present  case,  it 
appeared  on  the  testimony  for  the  plaintiffs  that  there  were  36  fire 
escape  ladders,  and  also  8  iron  bar  cellar  grates  or  doors,  not  sup- 
plied and  put  in,  all  of  the  value  of  $314  at  least.     It  was  error  to 
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leave  to  the  jury  to  find  that  these  omissions  were  not  substantial ; 
and  the  finding  of  fact  to  tliat  effect  after  the  verdict  of  the  jury, 
which  was  rendered  on  framed  issues,  came  back  to  the  equity  part 
was  also  erroneous.  The  contention  made  for  the  plaintifib  here 
that  the  defendant  prevented  them  from  doing  the  omitted  work  is 
without  any  foundation  in  the  evidence.  There  were  also  other 
omissions  so  substantial  that  they  must  be  deemed  wilful  and 
intentional. 

Judgment  reversed  on  the  law  and  facts,  and  new  trial  granted, 
coats  to  abide  the  final  award  of  costs. 


John  G.  Dedbert  and  George  E.  England,  Appellants,  v.  The 
City  of  New  York,  Respondent. 

Second  Department,  May  1,  1908. 

Pleading — complaint  ~  indefinite   allegations  —  action   to  restrain 
discharge  of  sewage. 

Whether  a  pleading  is  indefinite  and  uncertain  so  as  to  require  an  amendment 

must  be  determined  by  an  inspection  of  it,  and  not  upon  the  afQdavits  of  the 

moTJng  party. 
The  complaint  in  an  actior  to  restrain  a  municipality  from  discharging  sewage 

upon  the  plaintiff's  lands  examined,  and  Tield,  not  so  indefinite  and  uncertain  as 

to  require  amendment. 

Appeal  by  the  plaintiffs,  John  G.  Deubert  and  another,  from  an 
order  of  the  Supreme  Court,  made  at  the  Queens  County  Special 
Term,  held  in  the  county  of  Kings,  and  entered  in  the  office  of  the 
clerk  of  the  county  of  Queens  on  tlie  24:th  day  of  October,  1907, 
granting  the  defendant's  motion  that  the  complaint  be  made  more 
definite  and  certain. 

The  cause  of  action  is  alleged  in  subdivisions  3,  4  and  5  of  the 
complaint,  in  conjunction  with  other  subdivisions  alleging  the  plain- 
tifEs'  ownership,  presentation  of  claim,  etc.  The  said  three 
subdivisions  are  as  follows : 

"  III.  That  heretofore  and  on  or  about  the  6th  day  of  Jnly,  188*9, 
the  said  defendant  constructed  and  enlarged  its  sewer  and  has  since 
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wrongfully  maintained  a  sewer  emptying  and  discharging  upon  the 
said  lands  of  these  plaintifiEs  large  quantities  of  water  upon  said 
lands,  and  that  said  defendant  has  utterly  failed  to  construct  beneath 
the  surface  of  a  strip  of  land  on  the  easterly  side  of  the  land  of  the 
plaintiffs'  hereinbefore  described  as  tlie  defendant  has  promised  and 
agreed  by  its  duly  authorized  agents  in  writing,  bearing  date  the 
24th  day  of  July,  1002,  so  as  to  carry  off  the  surface  water,  dnun- 
age  and  sewerage,  but  he  has  continually  since  the  6th  day  of  July, 
1899,  wrongfully  and  unlawfully  emptied  and  discharged  the  same 
upon  the  lands  of  the  plaintiffs  as  hereinbefore  described,  in  laige 
quantities,  thereby  converting  the  lands  of  said  plaintiffs  into  a  bog, 
swamp  or  quagmire  to  the  great  damage  of  said  plaintiffs. 

"  IV.  Plaintiffs  further  allege  that  a  judgment  of  the  Supreme 
Court  of  Queens  county  was  duly  made  and  entered  in  an  action  in 
the  Supreme  Court  of  Queens  county,  wherein  the  above  named 
plaintiffs  were  plaintiffs  and  The  City  of  New  York  was  defendant, 
fixing  the  amount  of  damages  sustained  by  the  plaintiffs  up  to  Joly 
24th,  1902,  by  reason  of  wrongful  and  unlawful  acts  committed  by 
defendant  as  aforesaid. 

**  V.  Plaintiffs  further  allege  that  ever  since  the  24th  day  of  July, 
1902,  and  up  to  the  present  time  the  said  defendant  through  its 
agents,  servants  and  employees  h.-is  emptied  and  discharged  the  sur- 
face water  and  sewerage  upon  the  lands  of  said  plaintiffs  in  laige 
quantities,  thereby  converting  their  said  lands,  as  aforesaid,  into  a 
bog,  swamp  or  quagmire  to  the  great  damage  of  the  plaintiff." 

And  the  prayer  for  judgment  is  as  follows : 

"Wherefore  these  plaintiffs  demand  judgment,  and  that  said  nui- 
sance be  abated  and  discontinued,  and  that  the  defendant  be* 
restrained  by  injunction,  thereby  discharging  by  its  sewers  and 
sewer  pipes,  drainage  or  surface  water  or  any  other  sewerage  upon 
the  lands  of  the  plaintiffs,  and  for  two  thousand  five  hundred 
($2,500.00)  dollars,  damages,  and  for  the  costs  and  disbursements  of 
this  action." 

James  M.  Seainanj  for  tlie  appellants. 

Theodore  Connoly  [Alexander  L,  Strouse  and  Francis  K. 
Pendleton  with  him  on  the  brief],  for  the  respondent. 
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Qaynor,  J. : 

The  order  appealed  from  requires  the  plaintiffs  "to  file  an 
amended  complaint  wherein  the  complaint  herein  shall  be  made 
more  definite  and  certain  in  respect  to  the  cause  or  causes  of  action 
therein  sought  to  be  set  out " ;  and  further  that  such  amended  com- 
plaint "  shall  set  forth  separately  and  number  the  same  their  causes 
of  action  ".  This  is  all  of  this  singular  order  which  the  learned 
counsel  for  the  corporation  of  the  city  of  New  York  procured  and 
caused  to  be  entered.  It  does  not  state  in  wliat  respect  the  com- 
plaint is  indefinite  or  uncertain,  or  what  the  plaintiffs  shall  allege 
in  the  new  pleading  to  cure  it,  or  what  the  two  causes  of  action 
which  it  requires  to  be  separately  stated  and  numbered  are,  or 
where  they  are. 

Section  546  of  the  Code  of  Civil  Procedure  provides  that 
**  Where  one  or  more  denials  or  allegations,  contained  in  a  pleading, 
are  so  indefinite  or  uncertain  that  the  precise  meaning  or  applica- 
tion thereof  is  not  apparent,  the  court  may  require  the  pleading  to 
be  made  definite  and  certain,  by  amendment".  Whether  a  plead- 
ing is  indefinite  and  uncertain  has,  obviously,  to  be  determined  by 
an  inspection  of  it.  The  learned  counsel  for  the  defendant  seems 
to  have  been  so  far  from  feeHng  able  to  say  to  the  court  that 
this  complaint  was  so  indefinite  and  uncertain  on  its  face  that 
its  meaning  "is  not  apparent",  that  he  resorted  to  the  singular 
practice  of  moving  on  an  afiidavit  of  one  of  his  staff  in  which  the 
affiant  was  either  suffered,  ordered  or  encouraged  to  take  it  upon 
himself  to  swear  that  it  is  indefinite  and  uncertain  in  several  par- 
ticulars, instead  of  leaving  the  court  to  read  the  pleading  and 
decide  that  for  itself,  which  is  the  only  permissible  or  possible  way. 
When  the  complaint  is  perused  it  is  found  to  allege  as  a  cause  of 
action  simply  and  only  that  the  defendant  constructed  a  sewer  in 
1899  which  emptied  and  discharged  its  contents  on  the  plaintiffs' 
land,  thereby  making  a  bog  and  quagmire  of  the  said  land,  and  ren- 
dering it  useless,  and  that  the  defendant  has  continued  ever  since 
to  empty  and  discharge  the  said  sewer  on  the  said  land,  although  it 
promised  and  agreed  in  1902  to  remedy  the  ovil  by  causing  the 
sewage  to  flow  elsewhere,  which  promise  and  agreement  it  failed  to 
keep ;  and  the  prayer  is  for  a  judgment  abating  the  nuisance  and 
giving  the  plaintiffs   their  past  damages  caused  thereby.     If  the 
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learned  counsel  for  the  defendant  had  confined  liimself  to  attack- 
ing the  complaint  as  so  slovenly  and  illiterate  as  to  belittle  onr 
learned  profession,  no  one  could  very  well  be  out  of  sympathy 
with  him,  however  powerless  courts  may  be  to  give  relief  against 
slovenliness  and  illiteracy  in  'learned"  pleaders  and  practition- 
ers ;  but  it  is  not  open  to  the  charge  of  indefiniteness  and  nnoer- 
tainty,  over  which  the  learned  counsel  himself  seems  to  have 
mentally  halted  at  the  beginning,  and  to  express  the  particulars  of 
which  in  the  order  which  he  procured  the  learned  court  below  to 
enter  at  the  end  he  evidently  did  not  find  our  language  sufficiently 
copious  or  flexible,  so  vague,  elusive  or  imaginary,  were  the  particu- 
lars to  be  expressed.  And  in  conclusion,  and  to  the  end  of  strict 
impartiality,  it  ought  to  be  noted  that  the  slovenliness  and  illiteracy 
of  the  case  are  not  confined  to  the  plaintiffs'  side.  That  may  suffi- 
ciently appear  already,  but  the  ord^  to  show  cause  by  which  the 
motion  was  brought  (not  to  mention  the  affidavit  also)  further  attests 
it,  especially  by  requiring  the  plaintiffs  to  show  *'  with  particularity 
whether  the  relief  claimed  "  (in  the  complaint)  **  is  by  way  of  breach 
of  contract ". 

The  order  should  be  reversed  and  the  motion  dismissed. 

Woodward,   Hookeb  and    High,  JJ.,   concurred;    Jenks,    J., 
concurred  in  result. 

Order  reversed,  with   ten  dollars  costs  and  disbursements,  and 
motion  dismissed,  without  costs. 


Joseph  MoGbadb,  Respondent,  v.  The  City  of  New  York, 

Appellant. 

Second  Department,  May  1,  1908. 

Municipal  corporation — salaries  of  employees  —  estoppeL 

An  employee  of  a  city,  whose  salary  is  fixed  by  resolution  in  the  legal  manner,  is 
not  estopped  from  claiming  his  legal  due  by  receiving  a  less  sum  each  month. 

Appeal  by  the  defendant,  tho  city  of  New  York,  from  a 
judgment  of  the  Municipal  Court  of  the  city  of  New  York  in  favor 
of  the  plaintiff. 
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James  D,  Bdl  {Edward  Lazanaky  with  him  on  the  brief],  for 
the  appellant. 

Otto  G.  Wierumy  Jr.j  for  the  respondent. 

Gatnor,  J. : 

Tiie  plaintifE  was  a  clerk  in  the  fire  department  of  the  city  of 
New  York  at  a  salary  of  $1,500  a  year.  In  1902  such  salary  (in 
common  with  other  salaries)  was  reduced  10  per  cent.,  i.  ^.,  to 
$1,350  a  year.  On  April  12th,  1905,  the  salaries  of  clerks  in  the 
fire  department  were  fixed  at  from  $1,500  to  $2,000  a  year  by  a 
resolution  passed  by  the  board  of  estimate  and  apportionment  and 
the  board  of  aldermen  and  approved  by  the  mayor,  that  being  the 
le^al  method.  The  plaintiff  thereby  became  entitled  to  the  said 
minimum  salary  of  $1,500,  but  was  thereafter  paid  monthly  at  the 
former  rate  of  $1,350,  and  this  action  is  to  recover  the  difference. 
No  reason  is  given  for  withholding  part  of  his  salary.  That  he 
received  the  lesser  sum  does  not  estop  him  from  claiming  his  legal 
dne  {ITehn  v.  State  of  Mw  York,  93  N.  Y.  291). 

The  judgment  should  be  affirmed. 

Woodward,  Jenks,  Hooker  and  Eioh,  JJ.,  concurred. 
Judgment  of  the  Municipal  Court  affirmed,  with  costs. 


Hannah    Fitzgerald,    Respondent,    v.  Deqnon    Contracting 
Company,  Appellant. 

Second  Department,  May  8,  1908. 

Negligence  — injury  on  sidewalk  under  repair. 

A  contractor  restoring  the  surface  of  a  street  after  the  completion  of  a  tunnel  is 
engaged  in  a  lawful  work  and  not  liable  for  injuries  to  a  pedestrian  who  in  the 
day  time  fell  into  a  depression  left  by  the  temporary  removal  of  a  flagstone 
for  the  purpose  of  relaying  it. 

The  condition  of  the  street  being  obvious  it  was  the  duty  of  the  pedestrian  to 
take  care. 

Appeal  by  the  defendant,  the  Degnon  Contracting  Company, 
from  a  judgment  of  the  Municipal  Court  of  the  city  of  New  York 
in  favor  of  the  plaintifE. 
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AUcm  E.  Broamith^  for  the  appellant. 

James  M.  Seaman^  for  the  respondent 

Gatnoe,  J. : 

Tlie  tunnel  recently  built  under  the  East  Eiver  from  the  borough 
of  Queens  to  the  borough  of  Manhattan  ran  under  Fourth  street 
in  the  former  borough.  The  defendant  was  restoring  the  surface 
of  the  street  after  the  tunnel  was  completed.  The  street  was  dug 
up  and  littered.  Teams  had  to  go  on  the  sidewalk  on  account  of 
the  broken  and  littered  condition  of  the  roadway.  The  defendant 
was  engaged  under  contract  with  the  tunnel  company  in  restoring 
the  street.  It  was  taking  up  the  flag  sidewalk  and  relaying  it 
The  plaintiff  came  along  where  the  workmen  had  taken  a  flag  up 
and  were  putting  down  a  foundation  of  cinders  under  it  to  relay  it 
She  walked  from  the  adjoining  flag  into  the  depression  caused  by 
the  temporary  removal  of  the  flag  and  fell.  It  was  in  the  daytime. 
Judgment  should  have  been  given  for  the  defendant.  The  condition 
of  the  street  was  obvious,  and  it  was  for  her  to  take  care  (  Whalen  v. 
Citizens'  Gas  Light  Co.,  151  N.  T.  70 ;  Walsh  v.  Central  N.  7. 
TeL  <&  TeL  Co.^  176  id.  163).  The  defendants  were  engaged  in  a 
necessary  and  lawful  work  and  were  guilty  of  no  negligence. 

The  judgment  should  be  reversed. 

Jbnks,  Hookeb,  Eioh  and  Miller,  JJ.,  concurred. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial 
ordered,  costs  to  abide  the  event. 


Molly  Borowskt  and  Others,  Respondents,  v.  Pauline  Gallis, 

Appellant. 

Second  Department,  May  8,  1908. 

Equity— Jury  triaL 

It  is  wholly  within  the  discretion  of  the  court  as  to  whether  the  issues  of  fact  in 
a  suit  to  foreclose  a  mortgage  on  lands  shall  be  sent  to  a  jury. 

A  verdict  in  such  suit  is  not  binding  on  the  court. 

In  refusing  to  send  the  isfiues  in  such  suit  to  a  jury,  the  court  may  consider  the 
fact  that  the  jury  calendar  is  in  arrears. 

HooKEB  and  Woodward,  JJ.,  dissented,  with  opinion. 
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Appeal  by  the  defendant,  Panline  Gallin,  from  an  order  of  the 
County  Conrt  of  Kings  county,  entered  in  the  office  of  the  clerk 
of  said  county  on  the  14th  day  of  January,  1908,  denying  the 
defendant's  motion  to  settle  the  issues  and  for  trial  by  a  jury. 

The  action  is  to  foreclose  a  mortgage  on  real  estate  made  by  the 
defendant. 

WiUicMn  H.  Chorashy  for  the  appellant. 

Framk  F,  Davisy  for  the  respondents. 

Qaynor,  J. : 

It  was  in  the  discretion  of  the  court  below  whether  it  sliould 
direct  that  the  issues  of  fact,  or  any  of  them,  should  be  sent  to  a 
jury  trial  (Code  Civ.  Proc.  §  971).  It  was  influenced  to  some 
extent  in  denying  the  motion  by  the  condition  of  the  jury  calendar 
(it  is  over  two  years  in  arrears)  as  the  memorandum  filed  with  its 
decision  sliows.  This  was  not  improper.  Indeed,  motions  like  this 
are  sometimes  made  hereabouts  to  avoid  the  speedy  trial  afforded 
by  the  equity  calendar.  A  verdict  for  the  defendant  would  not 
bind  the  court ;  it  has  the  responsibility  of  giving  judgment  in  the 
end,  and  the  rule  is  for  the  conrt  to  try  such  cases  without  having 
its  conscience  enlightened  or  aided  by  a  verdict. 

The  order  should  be  affirmed. 

High  and  Miller,  JJ.,  concurred  ;  Hookeb,  J.,  read  for  reversal, 
with  whom  Woodward,  J.,  concurred. 

Hooker,  J.  (dissenting) : 

The  action  is  for  a  foreclosure  of  a  mortgage ;  the  defense  is  that 
the  mortgage  was  given  without  consideration  and  was  obtained 
through  fraud  and  under  duress. 

The  defendant  made  timely  application  to  the  court  under  the 
provisions  of  section  971  of  the  Code  of  Civil  Procedure  for  the 
settlement  of  questions  to  be  tried  by  a  jury.  The  motion  was 
denied,  "  owing  to  the  condition  of  the  civil  calendar  "  of  the  court 
in  which  the  action  wits  commenced. 

Section  971  of  the  Code  reads  as  follows :  "  In  an  action  where  a 
party  is  not  entitled,  as  of  right,  to  a  trial  by  a  jury,  the  court  may. 
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in  its  discretion,  upon  the  application  of  either  party,  or  without 
application,  direct  that  one  or  more  questions  of  fact,  arising  upon 
the  issues,  be  tried  by  a  jury,  and  may  cause  those  questions  to  be 
distinctly  and  plainly  stated  for  trial  accordingly."  This  is  a  sub- 
stitute for  the  former  practice  of  trying  feigned  issues  in  actions  in 
equity.  (Carroll  v.  Beimel^  95  N.  Y.  252.)  Both  under  the  old 
practice  in  equity  and  under  the  Code  it  is  contemplated  that  the 
court  shall  exercise  its  discretion  whether  or  not  to  settle  issues 
upon  the  basis  of  the  nature  of  the  action  and  of  the  defense  and 
the  circumstances  disclosed  by  the  issues,  rather  than  upon  the  basis 
of  the  condition  of  the  jury  calendar  of  the  court. 

The  order  should  be  reversed,  with  costs,  and  the  motion  remitted 
to  the  County  Court  of  Kings  county  for  further  proceedings  in 
accordance  herewith 

WooDWABD,  J.,  concurred. 

Order  of  the  County  Court  of  Kings  county  aflSrmed,  with  ten 
dollars  costs  and  disbursements^ 


WiLOAM  F.  MuLLEB,  Respondent,  v,  Frederick  Idler,  Appellant 

Second  Department,  May  12,  1908. 

Contract  --meeting  of  mindB. 

An  agreement  to  purchase  a  business,  part  of  the  consideration  to  be  paid  at 
once,  part  at  a  named  date,  and  the  "  balance  to  be  agreed  upon  later,"  is  not 
a  contract,  since  the  minds  of  the  parties  never  met  as  to  the  payment  of  the 
balance. 

In  the  absence  of  bad  faith,  it  is  not  necessary  for  plaintiff  to  attempt  to  reach 
an  agreement  in  regard  to  the  balance  before  bringing  an  action  to  recover  the 
money  paid. 

Appeal  by  the  defendant,  Frederick  Idler,  from  a  judgment  of 
the  Municipal  Court  of  the  city  of  New  York,  borough  of  Brooklyn, 
in  favor  of  the  plaintiff  rendered  on  the  31st  day  of  January,  1907. 

James  A.  Nelson^  for  the  appellant. 
MicJiad  F.  O^Brien^  for  the  respondent 
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Per  Curiam  : 

This  is  an  appeal  from  a  jndgment  of  the  Municipal  Court  for  the 
plaintiff  in  his  action  to  recover  $500  paid  towards  the  purchase  of 
certain  business,  including  a  lease.  On  October  24,  1906,  the 
plaintiff  and  defendant  made  the  following  writing : 

"New  York,  October  24, 1906. 
"  This  will  certify  that  Mr.  Mnller  has  paid  me  by  check  $500 
(five  hundred  dollars),  this  day  on  account  of  my  place  known  as 
Idler's  [Restaurant  formerly  Freschman's  next  to  Luna  Park  for  the 
amount  of  Ten  thousand  seven  hundred  and  fifty  dollars.  Three 
thousand  ($3,000)  to  be  paid  October  27th.  Balance  to  be  agreed 
upon  later.     This  sale  includes  open  goods  only  used  over  the  Bar." 

It  seems  that  the  plaintiff  paid  the  $500  called  for  by  the  memo- 
randum, but  never  paid  the  $3,000.  The  parties  never  came  to 
any  agreement  as  to  the  balance  of  $7,250.  It  does  appear  that 
they  met  and  negotiated,  but  their  minds  never  came  to  a  point  on 
the  question  as  to  the  payment  of  the  balance.  It  seems  to  us,  then, 
that  there  was  not  any  contract  between  the  plaintiff  and  defendant. 
{Mat/er  v.  McCreery,  119  N.  Y.  434.) 

The  point  is  made  that  the  writing  is  a  sufficient  contract  because 
it  was  incumbent  upon  the  plaintiff  to  show  that  he  attempted  to 
reach  an  agreement  with  the  defendant  as  to  the  terms  of  the  pay- 
ment of  the  balance.  But  there  was  no  sufficient  proof  of  bad  faith, 
even  if  such  a  principle  is  to  be  admitted. 

The  judgment  is  affirmed,  with  costs. 

Jenks,  Hooker,  Gatnor,  Rich  and  Miller,  JJ.,  concurred. 
Judgment  of  the  Municipal  Court  affirmed,  with  costs. 
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Carrie  C.  Guernsey  and  Sadie  F.  Guernsey,  Plain tififs,  v.  Dennis 
C.  Van  Riper,  Defendant. 

Second  Department,  May  12,  1908. 

Will— real  property — life  estate  with,  contingent   remainders  —  title 
from  life  tenant  — judgment  —  unborn  remainderman  not  bound. 

Where  certain  realty  is  devised  to  one  grandchild  for  life,  remainder  to  her  issue, 
or,  on  her  death  without  issue,  a  life  estate  to  another  grandchild,  remainder  U» 
her  issue,  and  if  both  grandchildren  died  without  issue  then  remainder  to  a 
third  party,  the  two  grandchildren  united  cannot  give  a  marketable  title  eyen 
though  the  third  party  has  died. 

That  the  grandchildren  have  been  held  to  take  as  heirs  at  law  in  an  action  to 
construe  the  will,  the  will  not  having  been  declared  void,  docs  not  estop  their 
unborn  issue  who  were  not  parties  to  the  action,  from  claiming  title. 

Submission  of  a  controversy  npon  an  agreed  stjitementof  facts 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Francis  B.  Sanford^  for  the  plaintiflfs. 

Brewster  <&  Farries^  for  the  defendant. 

Woodward,  J. : 

Tliis  action  is  to  determine  whether  tlie  plaintifiFs  are  in  a  posi-  | 
tion  to  give  a  marketable  title  to  certain  real  estate  situated  on  | 
Depew  avenue  at  Nyack,  N.  Y.  Sarah  Cokalete  died  in  the  mouth  i 
of  September,  1896,  leaving  a  last  will  and  testament.  By  tlie  | 
terms  of  this  will  she  gave  to  the  plaintiff  Carrie  C.  Guernsey  the  | 
life  use  of  the  premises  involved  in  this  action,  and  provided  that  | 
"upon  tlie  death  of  my  said  grandchild,  Carrie  C.  Guernsey,  I 
give,  devise  and  bequeath  the  said  house  and  lot  *  *  *  to 
her  issue,  if  any  then  surviving,  and  in  defau  t  of  any  such  issne, 
then  to  her  sister  Sadie  F.  Guernsey,  should  she  be  living,  for  and 
during  the  term  of  her  natural  life  only.  And  upon  the  death  of 
the  said  Sadie  F.  Guernsey,  leaving  issue,  then  I  give  and  devise  the 
same  to  such  issue  in  fee.  Should  both  of  ujy  said  grandchildren 
die  without  issue  surviving,  then  I  give  and  devise  the  said  houses 
and  lots  to  Margaret  Hofftniin,  of  Yonkers,  N.  Y.,  to  have  and  to 
hold  the  same  in  fee  simple  absolute."     Margaret  HofEman  died 
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prior  to  the  death  of  the  testatrix,  so  that  there  is  no  question  relat- 
ing to  her;  and  the  plaintiffs,  who  are  both  unmarried  and  under 
twenty-five  years  of  age,  have  attempted  to  sell  the  premises.  The 
question  presented  is  whether  they  can  give  good  title,  and  it  hardly 
seems  open  to-  debate  that  this  question  must  be  answered  in  the 
negative.  Tlie  plaintiffs  in  no  event  have  any  title  under  this  will, 
except  to  life  estates,  and  the  question  of  who  shall  take  the  prem- 
ises at  the  termination  of  the  life  estates  depends  upon  the  contin- 
gency of  children  being  born  to  one  or  both  of  the  plaintiffs.  If  no 
children  are  born  to  Carrie  C.  Gnernsey,  or  if  none  survive  her,  the 
next  life  estate  goes  to  her  sister,  and  if  the  latter  die  witliout  issue 
surviving,  then  there  is  no  disposition  of  the  fee,  and  it  would  go  to 
the  then  heirs  at  law  of  the  testatrix.  But  in  no  event  could  tlie 
title  vest  in  the  plaintiffs  under  the  will.  While  it  is  true  that  in 
an  action  brought  for  the  purpose  of  securing  a  construction  of  this 
will  it  was  held  that  the  plaintiffs  took  as  heirs  at  law  and  not  under 
the  will,  there  was  no  adjudication  that  the  will  was  void ;  and  the 
unborn  issue  of  the  plaintiffs  not  having  been  parties,  no  way  sug- 
gests itself  by  which  they  could  be  estopped  to  assert  title  in  them- 
selves if  the  future  should  see  them  brought  into  being,  and  they 
should  survive  the  life  estates  in  the  manner  pointed  out  in  the  will. 
The  testatrix  had  a  perfect  right  to  give  life  estates  in  her  property  ; 
she  had  a  perfect  right  to  vest  the  fee  in  the  surviving  issue  of  her 
grandchildren,  even  though  they  were  not  then  in  being ;  and  hav- 
ing done  so  there  can  be  no  justification  in  law,  so  far  as  we  are  able 
to  discover,  for  holding  that  the  plaintiffs,  with  life  estate  interests, 
can  convey  the  fee  in  any  manner  wliatever.  They  are  strangers  to 
the  fee  title,  and  in  the  nature  of  things  must  continue  to  be,  for 
it  can  never  be  determined,  until  death  intervenes,  whether  the  fee 
passes  under  the  will  or  by  operation  of  law. 

The  defendant,  under  the  stipulation,  is  entitled  to  judgment. 

Jbnks,  Hooker,  Gaynoe  and  Rich,  JJ.,  concurred. 

Judgment  for  defendant  on  submission  of  controversy,  without 
costs. 

App.  Div.—  Vol.  CXXVI.         24 
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Mart  MoKinny,  Respondent,  v.  Charles  Browning,  Appellant 

Second  Department,  May  12,  1908. 

Landlord  and  tenant  — eviction  — nniaance. 

An  eviction  by  nuisance  must  be  by  a  nuisance  created  by,  or  due  in  some 

measure,  to  the  landlord. 
Where  in  an  action  against  a  tenant  for  rent  after  abandonment  the  tenant  claims 

that  a  dog  in  apartments  above  howled  so  as  to  become  a  nuisance  amoun^g 
to  an  eviction,  but  does  not  show  that  there  was  any  covenant  to  exclu  Je  dogs. 

or  that  the  landlord  owned  the  dog,  the  defense  cannot  prevail. 

Appeal  by  the  defendant,  Charles  Browning,  from  a  judgment 
of  the  Municipal  Court  of  the  city  of  New  York  in'favor  of  the 
plaintiff,  rendered  on  the  2d  day  of  December,  1907. 

George  Tiffany^  for  the  appellant. 

George  E,  Brower  {Ernest  C.  Brower  with  him  on  the  brief], 
^  for  the  respondent. 

Woodward,  J. : 

The  plaintiff  brings  this  actioji  to  recover  the  balance  of  rentals 
dne  under  a  written  lease,  tlie  defendant  lioldingover.  In  October, 
1904:,  the  plaintiff  leased  to  the  defendant  an  apartment  in  her 
building.  A  written  lease  was  entered  into,  which  provided  that  if 
the  premises  became  vacant  during  the  term  the  landlord  might 
re-enter  and  lease  the  same,  applying  the  proceeds  to  the  payment 
of  expenses  and  the  rent  reserved,  the  remainder,  if  any,  to  go  to 
the  defendant,  and  in  the  event  of  a  deficiency  the  defendant  to  be 
liable  for  the  same.  The  defendant  entered  into  possession  under 
this  lease  for  one  year,  held  over  for  a  period  of  six  months,  and 
this  action  is  brought  to  recover  for  the  remainder  of  the  year,  the 
plaintiff  having  failed  to  secure  a  tenant.  A  judgment  for  the 
amount  claimed  has  been  entered,  the  defendant  appealing. 

The  defense  relied  upon  is  eviction.  It  is  alleged  that  the  plain- 
tiff let  an  apartment  to  another  family  directly  above  the  apart- 
ments rented  to  the  defendant,  and  that  this  tenant  owns  a  dog 
which,  when  left  alone,  as  he  often  is,  barks  and  howls  and  disturbs 
the  defendant  to  such  an  extent  as  to  become  a  nuisance,  amount- 
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ing,  as  it  is  claimed,  to  an  eviction.  Passing  over  the  fact  that 
the  presence  of  the  dog  was  known  to  the  defendant  for  several 
months  before  the  expiration  of  his  lease,  and  that  he  held  over 
knowing  the  facts,  we  are  unable  to  understand  how  it  can  be 
claimed  that  a  dog,  owned  by  a  tenant  of  another  apartment,  can 
constitute  a  nuisance  for  which  the  plaintiflE  is  in  any  way  responsi- 
ble/ There  is  no  covenant  in  the  lease  of  either  party,  so  far  as 
appears,  that  the  plaintiflE  will  exclude  dogs  from  the  premises ; 
there  is  no  evidence  that  the  plaintiflf  owns  the  dog,  or  that  she 
knew  that  the  other  tenants  owned,  or  would  own,  a  dog,  or  that, 
if  they  did  own  a  dog  that  it  would  be  left  alone,  or  that  it  would 
make  a  disturbance  if  it  was  left  alone.  It  is  not  a  nuisance,  as  a 
matter  of  law,  to  have  a  dog,  and  if  the  defendant's  fellow-tenants 
permitted  their  dog  to  become  a  nuisance  the  remedy  was  against 
the  fellow-tenants,  and  not  against  the  landlord,  who  was  not  .shown 
to  liave  been  in  any  degree  responsible  for  the  action  of  the  dog. 
The  authorities,  we  believe,  are  uniform  in  holding  that  eviction,  by 
nnisance,  must  be  by  a  nuisance  created  by,  or  due  in  some  measure 
to,  the  landlord,  in  order  to  obviate  the  otherwise  absolute  duty  of  pay- 
ing the  rent  in  the  manner  provided  by  the  contract.  There  is  no 
merit  to  this  defense,  and  the  plaintiflF  was  fairly  entitled  to  recover. 
The  judgment  appealed  from  should  be  affirmed,  with  costs. 

HooKEB,  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

Judgment  of  the  Municipal  Court  affirmed,  with  costs. 


WnjuAM  Gbaver,  Respondent,  v.  Edison  Elbctrio  Illuminatino 
Company  of  Brooklyn,  Appellant. 

Second  Department,  May  12,  1908. 

Gaji     and    electricity  —  public    service    coxporations  —  diBcrizniiiation 

between  purchasers. 

The  mere  fact  that  one  receives  an  equal  amount  of  electric  current  for  less 
money  than  his  neighbor  is  not  conclusive  evidence  of  discrimination;  it 
must  be  shown  that  it  is  under  the  same  circumstances  and  condition^^,  and 
this  is  not  shown  unl3S8  the  current  is  furnished  during  substantially  the  same 
hours  and  in  substantially  the  same  amount. 
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Where  a  consumer  had  a  contract  with  an  electric  lighting  company  for  cuirent 
at  ten  cents  per  kilowatt  hour,  but  did  not  in  turn  guarantee  the  consumption 
of  any  given  amount,  while  others  had  contracts  with  the  same  compuj 
whereby  they  received  electricity  at  seven  and  one-half  and  five  cents  per  kik- 
watt  hour,  but  did  guarantee  to  use  a  certain  amount  and  to  pay  for  the  saxat 
whether  used  or  not,  and  it  appears  that  all  the  contracts  fixed  ten  cents  pa 

'  kilowatt  hour  for  the  first  two  hours  of  service  and  the  lower  charge  was  foi 
current  furnished  under  experimental  contracts  for  the  purpose  of  reachibg  a 
basis  for  future  charges,  there  is  no  such  discrimination  as  entitles  theplaintilf 
to  recover  the  excess  paid. 

An  electric  lighting  corporation  has  a  right  to  make  experimental  contracts  to 
reach  a  basis  for  future  charges,  even  though  this  results  in  giving  for  a  limited 
time  a  better  rate  to  a  few  customers  than  is  given  to  others. 

Gaynor,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  the  Edison  Electric  Illnminating  Com- 
pany of  Brooklyn,  from  a  jndgment  of  the  Municipal  Court  of  the 
city  of  New  York  in  favor  of  the  plaintiflE. 

Alton  B.  Parker  [John  W.  Searing  with  him  on  the  brief],  for 
the  appellant. 

Philip  B.  Adams  [Charles  C.  Bunker  with  him  on  the  brief], 
for  the  respondent. 

Woodward,  J.  : 

This  action  was  brought  to  recover  the  sum  of  $403.35  upon  a 
complaint  which  alleged  that  between  January  1,  1906,  and  May  8, 
1907,  inclusive,  the  defendant  furnished  to  the  plaintiff,  at  his 
request,  12,936  kilowatt  hours  of  electric  current,  for  which  the 
defendant  charged  the  plaintiff  at  the  rate  of  ten  cents  per  kilowatt 
hour,  amounting  in  all  to  the  sum  of  $1,293.60,  which  plaintiff  paid 
in  full  to  the  defendant,  upon  the  rendition  of  bills  for  the  same; 
that  during  all  of  said  time  the  defendant  wrongfully  and  unjustly 
discriminated  against  the  plaintiff  in  rendering  to  other  persons, 
firms  and  corporations,  under  similar  circumstances  and  conditions, 
the  same  service  at  a  much  less  rate  or  price  per  kilowatt  hour, 
upon  a  guaranteed  consumption  of  750  kilowatt  hours  each  month; 
that  the  sum  collected  and  received  by  the  defendant  from  the 
plaintiff  was  excessive  and  unjust  to  the  extent  of  the  amount  of 
the  excess  over  the  rate  charged  for  the  same  service  under  the  same 
conditions  to  others  of  its  customers.     The  answer  admitted  fur- 
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nishing  the  service  at  the  rates  mentioned  under  the  provisions  of  a 
written  contract,  denying  the  other  allegations  of  the  complaint, 
except  the  demand  for  a  refunding  of  payments  made,  and  alleged 
that  it  had  charged  all  other  consumers  the  same  rates  as  those 
charged  to  the  plaintiff,  except  in  cases  where  the  consumer  gave  a 
written  guaranty  to  use  a  certain  number  of  kilowatt  hours  of 
current  in  each  month,  and  to  pay  for  the  same  whether  it  was 
need  or  not. 

Upon  the  trial  it  appeared  without  contradiction  that  the  plain- 
tiffs contract  did  not  undertake  to  guarantee  any  given  number  of 
kilowatt  hours  of  consumption  per  month,  while  in  each  of  the 
cases  where  it  was  sought  to  show  discrimination  the  contract  pro- 
vided that  the  "consumer  should  use  at  least  760  kilowatt  hours  of 
current  each  month,  and  the  evidence  further  disclosed  that  these 
contracts  were  made  for  experimental  purposes,  to  determine  h6w 
low  a  guaranty  could  be  safely  accepted  in  the  conduct  of  the  busi- 
Dess  with  a  concession  of  rates.  It  was  shown  that  the  defendant 
had  been  affording  a  rate  of  ten  cents,  seven  and  one-half  cents  and 
five  cents  per  kilowatt  hour  for  current  furnished  under  a  contract 
to  use  at  least  1,250  kilowatt  hours  per  month,  and  for  the  purpose 
of  experimenting  upon  a  more  advantageous  contract  for  customers, 
a  few  customers  using  approximately  the  1,250  kilowatt  hours  were 
given  contracts  in  which  the  guaranty  used  was  reduced  to  750 
kilowatt  hours  per  month,  and  the  defendant,  after  conducting  this 
experiment  for  a  time,  actually  afforded  this  rate  and  this  form  of 
a  contract  to  its  customers  generally.  The  plaintiff  has  been  given 
a  judgment  upon  the  theory  that  the  defendant  had  unlawfully  col- 
lected a  larger  sum  than  was  charged  to  its  customers  generally 
for  similar  service  under  like  conditions,  and  if  the  facts  proven 
established  this,  it  is  not  to  be  doubted  that  the  judgment  would  be 
sustained.  We  are  of  the  opinion,  however,  that  under  the  facts 
established  by  the  defendant  without  contradiction  this  was  not  a 
case  of  discrimination  within  the  spirit  of  the  law,  and  that  the  judg- 
ment proceeds  upon  a  wrong  theory.  The  mere  fact  that  the  plain- 
tiff paid  a  higher  price  for  substantially  the  same  number  of  kilowatt 
hours  than  two  of  his  neighbors  is  not  conclusive.  Electricity  for 
light  and  power  is  a  different  thing  than  ordinary  commodities; 
the  whole  test  of  cost  and  of  fairness  in  rates  does  not  depend  upon 
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the  measurement  of  the  current,  and  a  discrimination  in  rates  which 
might  give  rise  to  an  action  in  the  transmission  of  a  telegram  would 
not  constitute  illegal  discrimination  in  f urnbhing  commercial  car- 
rent.  A  corporation  engaged  in  furnishing  an  electric  current  is 
entitled,  like  other  quasi-public  corporations,  to  earn  a  fair  income 
upon  its  investment ;  it  has  a  right  to  fix  its  rates  upon  the  cost  of 
the  production,  taking  into  account  not  only  the  cost  of  coal,  labor, 
etc.,  but  the  investment  which  is  necessary  to  carry  on  the  enter- 
prise and,  acting  in  good  faith,  it  lias  a  right  to  make  experimental 
contracts  for  the  purpose  of  reaching  a  basis  for  future  charges, 
even  tliough  this  should  result  in  giving  for  a  limited  time  a  better 
rate  to  a  few  customers  than  was  given  to  others  receiving  substan- 
tially the  same  amount  of  currant.  To  hold  otherwise  would  be  to 
stand  in  the  way  of  the  best  development  of  the  business  and  the 
fairest  service  to  the  public  generally. 

But  it  is  not  necessary  to  stand  upon  this  proposition.  When  tlie 
nature  of  the  business  is  taken  into  consideration ;  when  it  is  remem- 
bered that  a  corporation  holding  a  public  franchise  owes  the  obliga- 
tion of  being  prepared  to  furnish  all  who  may  desire  its  service 
within  the  limits  of  its  territory,  it  must  be  entirely  obvious  that 
the  corporation  must  have  an  equipment  which  is  capable  of  afford- 
ing the  maximum  amount  of  current  for  which  there  is  a  reason- 
able probability  of  a  demand,  and  to  do  this  the  corporation  must 
have  an  investment  largely  in  excess  of  what  would  be  necessary  if 
it  was  called  upon  to  furnish  a  fixed  amount  for  a  given  number  of 
hours  each  day. 

The  assumption  that  the  ^^  current  taken  by  a  large  house  or  of 
twenty  houses,  costs  the  same  the  unit  in  the  production  as  that 
taken  by  a  small  house  or  one  house,"  is  merely  a  relative  truth ;  it 
is  true  of  any  given  moment,  but  the  question  of  when  it  is  pro- 
duced is  of  importance  in  the  calculation.  It  is  a  well-recognized 
proposition  in  electrical  engineering,  based  on  current  produced  by 
steam  power,  that  there  is  a  certain  point  where  all  of  the  elements 
concur  to  produce  the  greatest  amount  of  energy  witli  the  least  pos- 
sible consumption  of  fuel — with  the  least  possible  expenditure  — 
and  this  is  technically  known  as  "  the  load  "  of  the  engine.  For 
instance,  we  have  an  engine  rated  at  4r0*hor8e  power.  Assume  this 
to  be  the  "  load."    It  is  not  the  maximum  capacity  of  the  engine ; 
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it  is  the  point  where  it  reaches  its  highest  economic  utility.  Itmay, 
under  high  pressure,  develop  46  or  even  60-horse  power,  but  this 
result  is  accomplished  under  conditions  which  produce  waste,  so 
that  wlien  an  engine  is  operated  above  "  load "  it  is  done  at  an 
economic  loss ;  it  costs  more  to  produce  the  current  than  it  does 
when  the  engine  is  working  at  "  load."  What  is  true  of  an  engine 
working  above  "  load  "  is  true  in  a  larger  degree  of  one  working 
under  "  load,"  for  in  that  case  we  have  all  of  the  fixed,  or  what  is 
known  as  "  overhead  "  charges,  such  as  interest,  insurance,  etc.,  as 
well  as  salaries,  labor  and  other  charges  in  the  same  amount  that 
would  be  involved  if  the  engine  was  working  up  to  its  normal 
capacity  and  producing  its  full  measure  of  current.  Having  these 
facts  in  mind  let  us  suppose  a  district  supplied  by  an  electric  light- 
ing plant  to  require  a  maximum  of  100,000  kilowatt  hours  (and  a 
kilowatt  is  1,000  watts,  and  a  kilowatt  hour  is  1,000  watts  sustained 
for  the  period  of  one  hour).  Take,  for  example,  a  downtown  dis- 
trict in  the  borough  of  Manhattan.  In  the  winter  months  the 
maximum  demand  will  be  between  the  hours  of  four-thirty  and 
six-thirty  p.  m.  If  the  installment  is  made  upon  the  basis  of 
producing  this  maximum  current  with  the  engines  working  at 
"  load,"  there  will  be  an  investment  largely  out  of  proportion 
to  the  current  marketed,  ^for  it  is  a  well-known  fact  that 
after  six-thirty  in  the  period  mentioned  there  is  relatively  very 
little  use  of  lighting  current  in  the  locality  mentioned ;  probably 
not  fifty  per  cent  of  the  amount  used  in  the  two  hours  preceding 
that  time.  The  result  is,  either  that  the  corporation  must  install 
less  engine  power  and  work  it  above  "load  "  during  the  maximum 
consumption,  or  it  must  operate  a  plant  capable  of  producing  the 
maximum  supply  below  "  load  "  and  thus  be  subjected  to  an  increased 
cost  of  production,  in  either  of  which  events  it  is  costing  more  to 
produce  the  current  than  would  be  the  case  if  there  was  a  fixed 
demand  for  the  maximum  capacity  of  the  plant  working  at  "  load." 
All  of  the  contracts  in  evidence  in  this  case  apparently  recognize 
this  condition,  for  in  each  of  them  there  is  a  charge  of  ten  cents  per 
kilowatt  hour  for  the  first  two  hours  of  service  (which  in  practical 
operation  would  be  the  two  hours  of  maximum  use)  and  the  lesser 
rates  are  made  for  the  succeeding  hours.  Of  course,  if  electricity 
could  be  stored  up  like  barrels  of  flour  and  turned  on  when  the 
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demand  was  at  its  maximum,  and  turned  off  when  it  was  below,  to 
that  the  engines  could  be  worked  at "  load  "  all  of  the  time,  the  prob- 
lem would  be  very  simple.  But  the  truth  is  that  the  electric  current 
is  produced  just  as  it  is  used  —  at  the  instant  of  the  demand  —  and 
it  is  the  necessity  of  producing  it  under  these  conditions  that  differ- 
entiates it  from  every  other  known  commercial  undertaking.  Obvi- 
ously  if  the  plaintiff's  12,936  kilowatt  hours  were  made  up  of  the 
first  two  hours  of  each  day,  as  might  be  the  case  if  his  iastallation 
of  lamps  was  large  enough,  there  would  be  no  discrimination  against 
him  in  the  price  charged,  for  that  is  the  i*ate  charged  under  anj 
of  the  contracts  for  these  hours,  and  before  there  could  be  anj 
discrimination  established,  it  would  be  necessary  to  show  that  the 
current  with  which  the  comparison  was  made  was  furnished  after 
the  iii*st  two  hours,  and  that  the  plaintiff's  current  was  not  furnished 
in  the  first  two  hours.  There  is  some  evidence  tending  to  show, 
perhaps,  that  the  plaintiff  had  an  installation  of  101  sixteen  candle- 
power  lights,  but  our  attention  is  not  called  to  any  evidence  to  show 
that  this  number  of  lights  might  not  have  required  the  full  amount 
of  current  used  during  the  first  two  hours  of  the  days  involved  in 
this  controversy,  and  in  the  absence  of  such  evidence,  how  is  the 
court  to  know  that  there  was,  in  fact,  any  difference  in  the  rates 
charged  to  the  plaintiff  from  what  were  paid  by  those  in  liis  neigh- 
borhood ?  Suppose  the  plaintiff  burned  all  of  his  lights  for  the 
first  two  hours  and  then  turned  them  off,  while  his  neighbor  burned 
ten  lights  for  the  same  length  of  time  and  then  increased  them  to 
fifty  or  one  hundred,  how  shall  we  know  that  there  was  any  dis- 
crimination against  the  plaintiff  ?  The  mere  fact  that  one  man  gets 
an  equal  amount  of  current  for  less  money  tlian  his  neighbor  i&  not 
conclusive ;  it  must  be  shown  that  it  was  under  the  same  circum- 
stances and  conditions,  and  this  is  not  shown  unless  it  is  established 
that  the  current  was  furnished  during  substantially  the  sameboursand 
in  substantially  the  same  amount ;  it  should  appear  at  least  that  the 
bills  with  wiiich  comparison  is  made  were  contracted  for  substantially 
the  same  number  of  lights,  of  equal  capacity,  and  during  substan- 
tially the  same  hours,  and  the  evidence  in  this  case  does  not  show 
this ;  does  not  pretend  to  show  it.  All  that  is  claimed  is  that  two 
or  three  persons  doing  business  near  the  plaintiff  received  about  the 
same  amount  of  current  as  the  plaintiff  during  the  months  for 
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wliich  comparisons  were  made,  and  that  they  paid  less  for  the  same 
than  the  plaintiff,  but  so  far  as  the  evidence  goes  it  may  be  that 
both  of  these  neighbors  used  only  a  small  amount  of  current  during 
the  early  hours  of  the  use  and  large  quantities  during,  the  later 
hours,  so  that  there  is  no  foundation  on  which  this  judgment  may 
properly  rest. 

Beyond  this,  however,  is  the  fact  that  in  both  of  the  cases 
iivith  which  comparison  has  been  made,  the  contract  provided 
that  they  would  use  at  least  750  kilowatt  hours  each  month,  while 
on  the  part  of  the  plaintiff  his  contract  did  not  oblige  him  to  take 
any  given  amount;  he  might  use  100  kilowatt  hours  or  1,000.  The 
defendant  had  no  basis  of  calculation ;  it  was  obliged,  in  the  dis- 
charge of  its  obligations  under  its  franchise,  to  be  prepared  to 
furnish  any  amount  the  plaintiff  might  desire,  while  on  the  other 
hand  the  plaintiff  might  not  take  a  particle  of  the  current  in  any 
one  month,  and  the  corporation  could  only  collect  for  an  agreed 
amount.  To  say  that  the  plaintiff  was  receiving  his  current  under 
the  same  circumstances  and  conditions  as  those  who  had  agreed  to 
take  a  certain  amount,  or  to  pay  a  certain  amount  whether  they 
used  it  or  not,  is  a  mere  arbitrary  assertion,  not  warranted  by  the 
facts.  In  view  of  the  peculiar  nature  of  electricity,  of  the  conceded 
difference  in  cost  under  differing  conditions,  and  the  importance  of 
knowing  the  amount  of  cnrrent  and  the  times  in  which  it  is  to  be 
demanded,  we  think  it  is  a  very  material  condition  surrounding  the 
transaction  that  the  contract  in  one  ease  provides  for  the  use  of  a 
given  quantity,  while  in  the  other  the  party  is  free  to  use  much  or 
little  as  it  pleases  him.  While  he,  in  effect,  demands  that  the  corpo- 
ration shall  be  prepared  to  furnish  cnrrent  for  his  entire  equipment, 
he  does  not  guarantee  to  the  defendant  that  he  will  use  enough  to 
make  it  profitable  for  it  at  any  price,  and  it  is  only  fair  that,  within 
reasonable  limits,  the  corpomtion  should  be  permitted  to  exact  a 
rate  which  will  compensate  it  for  its  larger  investment  and  for  the 
risk  it  runs  of  not  having  a  market  for  the  product  which  it  must 
be  prepared  to  deliver.  Before  the  plaintiff  would  be  entitled  to 
recover,  therefore,  it  wonld  be  necessary  to  show  that  the  price 
exacted  of  him  was  out  of  proportion  to  the  differences  in  condi- 
tions, and  this  there  is  no  attempt  to  do.  We  do  not  find  any  coiu 
trolling  authorities  upon  •  this  question,  though  there  are  more  or 
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less  analogous  cases  sustaining  the  view  we  have  taken,  and  we 
prefer  to  stand  upon  the  reasoning  of  the  question  than  to  cumber 
the  reports  with  citations. 

The  judgment  appealed  from  should  be  reversed,  with  costs. 

HooKKR  and  Miller,  JJ.,  concurred ;  Jenks,  J.,  concurred  on 
the  first  ground  stated  in  the  opinion;  Gaynob,  J.,  read  for 
affirmance. 

Gaynor,  J.  (dissenting) : 

The  plaintiff  found  that  he  had  been  charged  a  higher  rate  for 
the  electric  current  furnished  by  the  defendant  to  him  to  light  his 
store  than  tlie  defendant  charged  for  such  current  to  the  similar 
stores  of  his  near  neighbors  on  the  same  street.  For  instance,  he 
was  charged  10  cents  the  kilowatt  hour  (which  is  the  quantity  and 
not  the  time  unit  of  current  measurement),  viz.,  $87  for  870  kilo- 
watt hours  for  a  month,  while  another  was  charged  only  $63.83  for 
954  kilowatt  hours,  and  another  $61.43  for  750  kilowatt  hours,  dur- 
ing the  same  time ;  and  in  this  way,  month  by  month,  the  difference, 
i.  e.y  the  total  overcharge  against  him  for  which  he  has  recovered, 
was  made  up. 

The  defendant  showed  that  the  discrimination  against  the  plain- 
tiff resulted  from  the  fact  that  it  had  contracts  with  his  said  neigh- 
bors by  which  they  agreed  to  pay  for  not  less  than  750  kilowatt 
hours  the  month,  whether  used  or  not,  and  for  as  much  more  as 
they  should  use;  and  that  the  reduced  price  was  given  to  them  on 
account  of  this  guarantee.  Such  reduced  price  was  10  cents  the 
said  quantity  unit  for  the  first  two  units,  7^  cents  for  the  next  two 
and  5  cents  for  the  excess,  based  on  and  applied  to  the  average 
daily  use. 

Tlie  defendant  did  not  communicate  to  the  plaintiff  that  such 
reduced  terms  were  given  or  open  to  any  one,  and  he  knew  nothing 
of  them.  This  in  and  of  itself  made  out  a  case  of  illegal  discrimina- 
tion, for  the  plaintiff  was  in  the  same  case  as  his  neighbors  in 
respect  of  the  supplying  of  electric  current  to  him  by  the  defendant 
There  was  nothing  to  distinguish  his  case  from  the  general  case  of 
all.  The  defendant  could  not,  at  all  events,  lawfully  allow  them 
such  discriminating  contracts  without  offering  the  same   to   the 
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plaintiff.  The  evidence  shows  that  such  contracts  were  not  con- 
fined to  the  two  or  three  neiglibors  who  were  proved  to  hold  them, 
but  were  extensively  given  by  the  defendant. 

Nor  am  I  willing  to  assent  to  the  proposition,  under  however 
plausible  a  guise  it  may  be  put,  that  a  public  service  corporation, 
i.  e.j  a  corporation  enfrancliised  by  government  to  perform  what  is 
properly  called  in  Western  Union  Teh  Co.  v.  Call  Pah.  Co.  (181 
D.  S.  100)  and  other  cases  a  "  public  service  ",  such  as  the  manage- 
ment and  running  of  a  public  highway,  or  the  furnishing  of  water 
and  light  to  the  community,  may  apply  the  rule  that  those^  who 
ship  more  freight  or  take  more  water  or  light,  shall  pay  at  a  less 
rate  than  those  who  ship  or  take  less.  In  the  transportation  of 
freight,  parcels  may  and  probably  should  be  charged  for  at  a  higher 
relative  rate  by  weight  or  size  than  is  charged  for  large  or  whole- 
sale quantities,  because  the  former  are  obviously  a  class  of  them- 
selves, and  the  relative  cost  of  carrying  and  handling  them  is  greater. 
But  the  distinction  ends  there.  No  discrimination  may  be  made  in 
respect  of  parcels  as  against  parcels  of  the  same  kind,  and  none  may 
be  made  in  respect  of  freight  in  bulk  as  against  other  freight  in  buik 
of  the  same  kind.  If  the  freight  in  a  given  case  belongs  to  the 
class  of  freight  in  bulk  (and  not  to  parcels  or  retail  quantities),  as 
wheat,  for  instance,  or  sugar,  or  hay,  that  the  quantity  is  less  than 
that  of  another  shipper  of  the  same  commodity  in  bulk  does  not 
permit  of  a  larger  rate  being  charged  against  the  former  than 
against  the  latter.  If  the  rule  \vere  the  contrary  it  would  allow  the 
large  manufacturers  or  producers  to  destroy  the  smaller,  for  if  the 
former  may  have  their  commodities  carried  on  the  railroad  high- 
ways at  a  lower  rate  than  their  smaller  rivals,  they  are  thereby 
enabled  to  undersell  such  rivals  that  much  in  the  markets,  and 
gradually,  or,  if  the  discrimination  be  large  enough,  all  at  once, 
undermine  and  destroy  them,  and  acquire  a  monopoly  in  that  line 
of  business.  It  is  time  that  judicial  utterances  here  and  there 
asserting  as  a  general  principle  that  he  who  ships  or  takes  more 
should  pay  less  should  be  treated  as  inadvertent.  The  saying  that 
to  him  who  hath  shall  be  given,  but  from  him  who  hath  not  shall 
be  taken  away  even  that  which  he  hath,  should  have  no  sway  in  the 
administration  of  justice,  however  true  it  may  come  in  the  general 
greed  of  the  world. 
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Nor  can  the  rule  applicable  to  common  carriers  generally  in 
the  respect  under  consideration  wholly  apply  in  respect  of  pnblie 
service  corporations.  They  have  obligations  which  the  ordinary 
common  carrier  has  not.  It  needs  no  argument  to  show  thaf  a  cor- 
poration which  is  given  the  control  and  management  of  a  public 
highway  stands  in  a  very  diflferent  position  toward  individuals,  the 
community  and  government  in  respect  of  rates  than  ordinary  com- 
mon carriers  who  are  mere  users  of  the  public  highways,  earth, 
water  or  rail,  like  the  rest  of  us.  Such  decisions  as  that  in  Zough 
V.  Outerbridge  (143  N.  T.  271)  are  therefore  not  fully  applicable 
to  the  case  of  public  service  corporations. 

In  the  case  of  a  public  service  corporation  to  furnish  electric 
current  or  gas  for  light,  or  the  like,  it  is  questionable  whether  they 
should  be  allowed  to  discriminate  at  all  on  the  basis  of  the  quantity 
taken  by  different  consumers  in  the  same  locality  or  district,  i.  e^ 
a  locality  or  district  of  consumers  all  in  the  same  case  or  condition 
in  respect  of  being  supplied.  It  may  be  possible  that  the  use  of 
light  for  household  purposes  and  for  business  may  be  properly 
classified  separately,  and  a  different  rate  established  for  each,  but  in 
each  of  the  said  two  classes  no  discrimination  should  be  permitted. 
There  is  no  sound  reason  for  such  discrimination,  and  it  cannot  be 
put  on  a  safe  or  just  basis.  The  infinite  varieties  of  freight 
make  an  almost  equal  variety  of  rates,  viz.,  a  rate  for  each  kind,  in 
transportation ;  but  that  does  not  apply  to  the  case  of  this  defend- 
ant. It  has  only  one  commodity  to  deal  with.  It  has  to  manu- 
facture a  gross  amount  of  current  for  its  customers  generally,  or  in 
given  districts,  if  districts  have  to  be  resorted  to  in  localizing  and 
associating  those  in  the  same  case  for  the  fixing  of  price.  The  cur- 
rent taken  by  a  large  house  or  by  twenty  houses,  costs  the  same  the 
unit  in  the  production  as  that  taken  by  a  small  house  or  one  house; 
and  the  same  is  true  in  respect  of  a  large  business  establishment  as 
compared  with  a  small  one  or  several  coraj/ared  with  one.  If  the 
former  gets  current  at  cost,  or  nearer  to  cost  than  the  latter,  the 
reduction  given  to  the  former  has  to  be  charged  to  the  latter ;  or  at 
best  prevents  to  that  extent  a  deduction  of  price  to  the  latter,  for 
the  company  must  pay  its  expenses  and  also  make  a  profit,  and  for 
that  purpose  collect  in  rates  the  necessary  gross  amount.  It  has  the 
right  to  make  a  fair  profit  out  of  the  community,  after  paying  all 
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6f  its  expenses,  and  allowing  to  the  full  for  annual  wear  and  tear, 
depreciation  from  age  and  use.  To  do  this,  if  it  gives  a  reduced 
price  to  some  it  must  make  up  the  difference  out  of  the  others. 

It  is  argued  for  the  defendant  that  if  contract*  like  tliat  questioned 
here  are  made,  the  company  can,  by  taking  them  all  together,  be 
informed  in  advance  of  the  extent  of  the  demands  upon  it  in  the  future 
for  current,  and  in  that  way  be  enabled  to  prepare  for  it  seasonably 
by  enlarging  or  improving  its  plant  accordingly,  and  to  supply  every 
one  better  and  cheaper.  This  is  not  even  specious.  The  company 
by  noting  the  growth  of  consumption  is  informed  of  future  con- 
sumption just  as  thoroughly  as  though  such  future  consumption,  or 
a  considerable  portion  of  it,  were  actually  contracted  for  in  advance. 
The  argument  that  such  contracts  encourage  jand  create  a  larger 
consumption,  and  thereby  tend  to  lower  the  cost  of  production,  and 
hence  the  price  to  all  the  consumers,  including  those  who  do  not 
make  such  contracts,  is  also  an  economic  fallacy.  Consumers  do  not 
use  more  because  of  the  contract,  but  make  the  contract  because 
they  need  more,  and  use  more  because  the  price  is  cheaper ;  and  if 
the  cost  of  production  and  tlierefore  the  price  to  the  consumer  grow 
less  with  the  growth  in  production  to  meet  the  growing  need,  the 
lowest  price  will  be  automatically  reached  with  the  highest  produc- 
tion without  resorting  to  the  contracts  or  to  other  artificial  expedi- 
ents, which,  as  experience  has  abundantly  demonstrated,  by  inter- 
fering with  the  operation  of  the  natural  laws  of  trade,  retard  its 
progress.  The  only  difference  such  contracts  make  is  that  the 
l)enefit  of  the  growing  economy  of  an  increasing  production  and 
distribution  is  given  to  a  comparatively  few  instead  of  to  all  as  jus- 
tice requires.  It  is  not  possible  in  the  nature  of  things  to  leave 
such  companies  to  get  up  schemes  for  discrimination  in  prices  with- 
out leading  to  favoritism,  abuse  and  inji\^tice,  if  not  corruption  also. 
And  if  anything  is  plain,  and  has  been  demonstrated  by  experience, 
it  is  that  the  mere  right  of  each  consumer  to  bring  an  action  to  pre- 
vent discrimination  against  him  will  not  prevent  the  general  evil  of 
discrimination.  Most  people  will  suffer  almost  anything  sooner  than 
resort  to  an  expensive,  difficult  and  protracted  lawsuit.  The  sound, 
just  and  safe  rule,  and  the  one  which  will  preclude  the  possibility 
of  favoritism,  is  that  all  consume'rs  in  the  same  district  and  case  be 
treated  alike.     It  seems  that  this  company  connects  its  m^ins  with 
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tlie  premises  of  consamers,  and  fninishes  lamps.  If  tlie  expense 
of  these  things  varies,  then  let  each  consumer  pay  his  own. 

An  examination  of  all  of  the  decisions,  especially  in  the  light  of 
the  development  of  sound  economic  thought  during  the  last  ten  or 
fifteen  years  on  the  question  of  the  status  of  public  service  corponi^ 
tions,  discloses  that  nothing  is  yet  settled  contrary  to  the  foregoing. 
In  Silkman  v.  Water  Comfn.is8io?ier8  (162  N.  Y.  327)  the  statute 
under  which  the  water  was  furnished  authorized  the  discrimination 
complained  of.  The  off-hand  remark  of  Judge  Martin,  "  Surely, 
it  cannot  be  said  to  be  unreasonable  to  provide  less  rates  where  a 
large  amount  of  water  is  used  than  where  a  small  quantity  is  con- 
sumed", was  therefore  his  dictum  and  not  the  judgment  of  the 
court.  The  proposition  does  not  by  any  means  seem  as  certain  as 
the  learned  judge  thought  it  was  eleven  years  ago,  at  all  events  if  it 
was  meant  as  a  general  rule  applicable  to  the  consumers  individually 
and  not  to  them  by  classes,  such  as  householders  and  those  carrying 
on  business.  The  law  is  a  progressive  science  ;  otherwise  it  wonld 
often  curse  when  it  ought  to  bless.  The  unanimous  decision  in 
Western  Union  Tel.  Co.  v.  Call  Pub.  Co.  (181  U.  S.  92)  supports 
the  foregoing  views.  It  permits  of  no  difference  in  charges  unless 
it  grows  out  of  a  difference  in  service.  After  laying  down  that 
every  one  has  "equal  rights"  both  in  respect  to  service  and  chaiges, 
it  says :  "  Of  course,  such  equality  of  right  does  not  prevent  differ- 
ences in  the  modes  and  kinds  of  service  and  different  charges  based 
thereon.  There  is  no  cast  iron  line  of  uniformity  which  prevents  a 
charge  from  being  above  or  below  a  particular  sum,  or  requires  that 
the  service  shall  be  exactly  along  the  same  lines.  But  thatprind- 
pie  of  equality  does  forbid  ajiy  difference  in  charge  which  is  noi 
based  upon  difference  in  service^  and  even  when  based  upon  dif- 
ference of  service  must  have  some  reasonable  relation  to  the  amount 
of  difference,  and  cannot  be  so  great  as  to  produce  an  unjust 
discrimination." 

Instead  of  pointing  out  any  "  difference  in  service  "  in  the  pres- 
ent case,  upon  which  alone  a  difference  in  rates  may  be  lawfully 
based,  the  defendant  only  points  out  a  difference  between  the  con- 
tract it  has  with  the  plaintiff  and  that  it  has  with  those  who  are 
charged  less  than  he  is. 

It  may  well  he  that  there  are  districts  or  localities  of  the  city  in 
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which  the  cost  of  supplying  current  (i.  e,j  the  producing  current  to 
the  consumer)  is  greater  than  in  the  plaintiff's  district,  and  it  would 
not  be  unlawful  to  charge  more  for  it  than  the  plaintiff  and  people ' 
ill  his  district  pay,  and  other  instances  might  be  mentioned ;  but  we 
have  DO  such  case  —  no  case  of  difference  in  service,  or  in  cost  of 
service  —  here. 
The  judgment  should  be  affirmed. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 


Joe  Duke,  Respondent,  v.  Jacob  Grant  and  Jaoob  A.  Rappapobt, 

Ar>pellants. 

Second  Department,  May  12,  1906. 

Pleading: — answer — allegations  not  sham. 

An  answer  in  an  action  against  the  indorsers  of  a  promissory  note  containing  a 
geneml  denial  and  alleging  in  a  second  subdivision  that  any  indorsement  by 
defendants,  if  made,  was  without  consideration  cannot  be  stricken  out  as  sham. 

Though  the*  second  subdivision  is  hypothetical  and  may  be  stricken  out, 
the  first  subdivision  is  not  thereby  vitiated;  and  even  if  the  second  subdi- 
vision be  considered  good  pleading  it  does  not  admit  all  allegations  of  the 
complaint  which  plaintiff  is  bound  to  establish. 

Appeal  by  the  defendants,  Jacob  Grant  and  another,  from  a  judg- 
ment of  the  Municipal  Court  of  the  city  of  New  York,  borough  of 
Brooklyn,  in  favor  of  the  plaintiff  rendered  on  the  29th  day  of 
August,  1907. 

Max  JIaUheimer  and  A.  Dvdley  Brittany  for  the  appellants. 

Morris  Meyers,  for  the  respondent. 

Jenks,  J. : 

This  is  an  appeal  by  the  defendants  from  a  judgment  of  the 
Municipal  Court.  The  return  shows  that  "  Judgment  for  the  plain- 
tiff against  defendants,  verified  complaint  defendants  appearing,  and 
on  motion  their  answer  having  been  stricken  out  as  sham."  The 
plaintiff  complains :  "  I.  That  on  the  16th  day  of  June,  1907,  one 
Mount  Morris  Construction  Company,  a  domestic  corporation,  duly 
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made,  executed  and  delivered  to  the  plaintiff,  for  valne,  its  n^otu- 
ble  promiasorj  note,  in  writing,  dated  the  said  16tli  day  of  June, 
1907,  and  tliereby  promised  to  pay  to  the  plaintiff,  at  the  Unkm 
Bank  of  Brooklyn,  Merchants  Branch,  the  sum  of  $202,  two  montlis 
after  the  said  date.  II.  That  prior  to  the  delivery  of  the  sakl  note, 
and  for  the  purpose  of  lending  credit  to  the  same,  and  to  indace  tlie 
plaintiff  to  accept  and  receive  the  said  note  in  payment  from  the  said 
Mount  Morris  Construction  Co.,  for  moneys  then  due  by  said  Com- 
pany to  the  plaintiff,  the  said  defendants  Jacob  Grant  and  Jacob  A. 
Rappaport  duly  endorsed  the  said  note,  and  after  such  endorsement 
by  said  defendants,  the  same  was  delivered  to  the  plaintifiL  IIL 
That  at  maturity  the  said  note  was  duly  presented  for  payment  at 
the  place  therein  designated,  but  the  same  was  not  paid,  of  all  of 
which  due  notice  was  given  to  the  defendants,  the  endorsers^  lY. 
That  upon  the  non-payment  of  said  note  at  maturity  the  same  was 
duly  protested  by  Walter  D.  C.  Boggs,  a  Notary  Public,  at  a  cc^ 
of  $1.50,  which  same  is  a  fair  and  reasonable  charge  therefor,  and 
that  due  notice  of  such  non-payment  and  protest  was  given  by  said 
Notary  Public  to  the  defendants  herein.  V.  That  the  plaintifi  liss 
dnly  demanded  of  the  defendants  the  payment  of  the  said  note,  and 
that  the  same  has  not  been  paid.  Wherefore  plaintiff  demands  judg- 
ment against  the  defendants  and  each  of  them  for  the  said  Bum  of 
$203.50  —  the  amount  of  said  note  with  protest  fees  —  together  with 
interest  from  the  16th  day  of  August,  1907,  together  with  the  costs  and 
disbursements  of  this  action."  The  defendants  answer,  with  verifica- 
tion :  "  FirsL  Deny  each  and  every  allegation  in  the  plaintiff^s  com- 
plaint contained,  except  as  hereinafter  specifically  admitted.  Second. 
Alleges  that  any  endorsement  by  the  defendants  of  any  note,  such 
as  is  alleged  and  set  forth  in  tlie  plaintiff's  complaint  herein,  if  made 
by  the  defendants,  was  made  without  any  value  or  consideration 
therefor.  Tlierefore  the  defendants  demand  that  the  plaintiff's 
complaint  be  dismissed,  with  costs." 

The  second  subdivision  of  the  complaint  is  vicious  becaase  it  is 
hypothetical.  (Bliss  Code  PI.  §  317 ;  Nichols  N.  Y.  Pr.  845.)  The 
remedy  is  by  motion  to  strike  out.  (Bliss,  supra^  not«s.)  The  first 
subdivision  is  good  pleading.  {Griffin  v.  Lo7ig  Idand  liaUroad 
Co,,  101  N.  Y.  348 ;  Pittenger  v.  S.  T.  Masonic  Belief  Assn^  15 
App.  Div.  26.)    ^^  A  good  denial  is  not  vitiated  by  adding  a  eon- 
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tingent  or  hypothetical  avoidance  of  the  matter  already  denied." 
(Abb.  Forms  PI.  1502,  citing  :EveriU  v.  ConUin,  90  N.  Y.  645.) 
Even  if  the  second  paragraph  be  considered  as  good  pleading,  it 
certainly  does  not  admit  all  allegations  of  the  complaint  which  the 
plaintiff  was  bound  to  establish  by  testimony.  The  coart  conld  not 
strike  out  this  answer  as  sham.  {TJuyinpson  v.  Erie  Railway  Co.j  45 
K  Y.  468 ;  Wayland  v.  Tysen^  Id.  281 ;  Schlesinger  v.  Wise^  106 
App.  Div.  587.) 

The  judgment  is  reversed  and  a  new  trial  is  ordered,  costs  to 
abide  the  event. 

HooKEB,  Gaynor,  Rich  and  Milleb,  JJ.,  concurred. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 


John  Danaheb,  Respondent,  v.  The  American  Manufactitrino 
Company,  Appellant. 

Second  Department,  May  12,  1906. 

Master  and  servant  —  emplo3rment  of  infant  under  fourteen  —  section 

70,  Labor  Law. 

The  employment  of  a  child  under  fourteen  years  of  age  to  run  a  machine  oper- 
ated by  steam  power  in  a  factory,  contrary  to  section  70  of  the  Labor  Law,  is 
sufficient  evidence  of  the  master's  negligence  to  authorize  the  jury  to  find  a  ver- 
dict in  favor  of  her  parent  for  loss  of  services  caused  by  an  injury  received 
while  operating  such  machine.' 

Appeal  by  the  defendant.  The  American  Manufacturing  Com- 
pany, from  a  judgment  of  the  Municipal  Court  of  the  city  of  New 
York  in  favor  of  the  plaintiff,  rendered  after  a  trial  without  a  jury. 

Thomas  F.  Magner^  for  the  appellant. 

Harry  L,  Brooks^  for  the  respondent. 

Gaynor,  J. : 

The  defendant  operates  a  factory  in  which  the  machines  are  run 
by  steam  power.     It  employed  the  plaintiff's  daughter  to  attend 
App.  Div.—  Vol.  CXX VL        25 
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one  of  the  machines.  Wliile  she  was  at  such  work  on  Jalj  7th, 
1901,  her  hand  was  caught  in  the  machine  and  injured.  She  wm 
born  on  June  8th,  1891,  and  was  tlierefore  only  thirteen  jears  and 
twenty-nine  days  old  at  the  time  of  her  hurt.  She  brought  an  action 
for  damages  against  the  defendant  but  died,  not  of  her  hurt,  before 
it  was  tried.  This  action  is  by  her  father  for  loss  of  her  serFioet 
while  she  waa  laid  up  from  her  hurt. 

The  labor  law  forbids  that  a  child  under  14  years  of  age  "  be 
employed,  permitted  or  suffered  to  work  in  or  in  connection  with  anj 
factory  in  this  state  "  (Laws  of  1897,  chap.  415,  sec.  70,  as  amd.  by 
Laws  of  1903,  chap.  184).  Tlie  contention  of  the  defendant  istliat 
as  the  plaintiff  violated  this  statute  by  suffering  his  child  to  work  in  the 
defendant's  factory  (which  is  the  case),  he  cannot  recover  damages  for 
her  accidental  injury  there.  Tliis,  it  seems  tome,  must  be  ao  if  tlie 
mere  fact  alone  of  her  employment  by  the  defendant  in  violatioo 
of  the  statute  was  enougli  to  make  the  defendant  liable  to  her  as 
matter  of  law  for  the  damages  caused  by  her  injury.  But  if  that 
be  not  so,  then  no  more  can  the  fact  of  the  plaintiff  suffering  such 
employment  be  in  itself  alone  as  matter  of  law  sufficient  to  prevent 
him  from  recovering  for  loss  of  her  services.  If  the  one  case  pre- 
sents a  question  of  fact  then  so  does  the  other.  The  violation  of 
the  statute  was  the  same  by  each  party,  and  only  the  same  efiFect  as 
matter  of  law  can  be  given  thereto  against  each.  It  was  hereto- 
fore held  at  Trial  Term  that  tlie  fact  of  employing  a  child  under 
14  years  of  age  in  a  factory  in  and  of  itself  alone  made  the 
employer  liable  as  matter  of  law  in  damages  for  the  child's  acci- 
dental hurt  by  the  machinery,  on  the  settled  principle  that  any  vio- 
lation of  a  duty  of  one  to  another,  whether  created  by  statute  or  by 
common  law,  by  which  the  latter  is  injured,  makes  the  former  lia- 
ble in  damages  therefor  as  matter  of  law ;  and  that  the  qaestion  of 
the  contributory  negligence  of  the  child  could  not  be  raised  to 
relieve  the  employer  of  such  liability  {Lee  v.  Sterling  Silk  Jfafanv- 
/aoturinff  Co.,  47  Misc.  Kep.  182).  This,  however,  was  reversed 
on  appeal  (115  App.  Div.  589).  it  being  held  that  the  fact  of  the 
illegal  employment  was  only  a  piece  of  evidence,  or  some  evidence, 
to  be  submitted  to  the  jury  on  the  question  of  the  defendant's  negli- 
gence. Whether  such  fact  alone  would  be  enough  to  carry  the  case 
to  the  jury,  and  enable  them  to  decide  it  either  way,  just  as  they 
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chofie,  has  not  yet  been  decided ;  but  it  can  scarcely  be  that  the  law 
leaves  it  to  the  jury  to  decide  on  that  fact  alone,  for  in  such  case  a 
jury  could  find  thereon  for  the  plaintiff  in  one  case  and  for  the 
defendant  in  the  next,  and  each  verdict  would  be  good.  On  the 
trial  of  this  action,  following  the  said  decision  on  appeal,  negligence 
or  breach  of  duty  of  the  defendant  to  the  child  outside  of  the  vio- 
lation of  the  statute,  which  was  passed  to  protect  her  and  all  little 
cliildren,  was  gone  into  and  relied  on  by  the  plaintiff,  viz.,  the 
proper  instructions  had  not  been  given  to  the  child  in  respect  of 
the  dangers  of  the  machine,  and  how  to  avoid  them ;  and  the 
decision  of  fact  below  was  presumably  based  on  such  evidence, 
since  the  fact  of  the  unlawful  employment  is  not  enough  to  enable 
a  trial  Judge  to  direct  a  verdict  for  the  plaintiff,  as  was  decided  on 
appeal  in  the  Zee  case  where  that  single  question  was  squarely  up. 
It  may  seem  strange  how  evidence  that  the  child  was  not  properly 
instructed  and  warned  of  the  dangers  of  the  machine,  and  how  to 
avoid  them  while  working  at  the  machine,  could  be  permissible 
when  the  statute  forbade  that  she  be  allowed  to  work  at  the  machine 
or  in  the  factory  at  all,  but  such  is  the  state  Of  the  law  by  the  said 
decision  on  appeal  in  the  Zee  case. 

But  a  majority  of  my  brethren  are  now  of  opinion  that  "  upon 
the  record"  the  unlawful  employment  alone  was  enough  to  enable 
judgment  to  be  given  for  this  father  for  loss  of  services  of  his 
child,  and  vote  for  afBrmance  on  that  ground.  I  do  not  understand 
that  the  phrase  "  upon  the  record  "  adds  anything  to  or  subtracts 
anything  from  the  said  fact ;  it  can  be  no  more  nor  less  in  this  rec- 
ord than  in  any  other  record ;  it  is  the  same  fact  everywhere  and  all 
the  time.  I  think  that  the  unlawful  employment  should  be  enough 
in  an  action  by  the  injured  child ;  but  if  it  would  have  been  enough 
in  the  case  of  this  child,  if  her  case  had  been  tried,  then  it  must  be 
enough  in  all  such  cases  by  the  injured  child,  and  that  would  make 
the  question  one  of  law  and  not  of  fact  when  the  child  sues,  which, 
as  has  been  stated  above,  has  been  decided  on  appeal  otherwise. 
And  if  the  unlawful  employment  alone  enabled  the  injured  child  to 
recover  as  matter  of  law,  it  would  as  matter  of  law  logically  pre- 
vent a  parent  who  puts  a  child  at  the  unlawful  employment  (as  was 
done  by  this  plaintiff)  from  recovering  for  loss  of  services  of  the 
child,  and  that  would  defeat  this  plaintiff.     In  tlie  condition  the 
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law  is  in,  I  vote  on  the  unlawful  eniplojtneut,  and  also  on  the  other 
evidence,  as  stated  above. 

The  judgment  siiould  be  atlirmed. 

'  Rich,    J.,    concurred ;     Jicnks,     J.,     concurred     in      separate 
memorandum,  with  whom  Hooker  and  Miller,  JJ.,  concnrred. 

Jenks,  J. : 

I  concur  in  the  result  upon  the  ground  that  upon  the  record  in 
this  case  the  violation  of  section  70  of  the  Labor  Law*  was  snfScient 
evidence  of  the  defendant's  negligence  to  sustain  the  judgment 
under  the  rule  stated  by  us  in  Zee  v.  Sterling  Silk  Manufacturing 
Co.  (115  App.  Div.  589,  591). 

Hooker  and  Miller,  J  J.,  concurred. 

Judgment  of  the  Municipal  Court  affirmed,  with  costs. 


Walter  C.  Kaufman  and  Olive  C.  Kaufman,  Bespondents^ «. 
The  Morris  Building  Company,  Appellant. 

Second  Department,  May  12,  1908. 

Pleading— joinder   of   actiona ^ claims    on    contract    and    in    tort— 
inconsistent  causes. 

A  cause  of  action  to  recover  damages  based  upon  the  fraud  of  the  defendant  is 
inducing  the  plaintiff  to  buy  lands  by  falsely  stating  that  the  remaining  por- 
tions ^ere  subject  to  certain  restrictive  covenants  cannot  be  joined  witk 
another  cause  for  damages  based  upon  an  alleged  agreement  by  the  defendant 
to  insert  said  restrictive  covenants  in  any  conveyances  of  the  remaining 
portions  thereafter  made. 

Actions  on  contract  and  in  tort  cannot  be  joined  except  under  subdivisioo  9  of 
section  484  of  the  Code  of  Civil  Procedure,  and  only  when  they  arise  oat  of 
the  same  transaction  or  transactions  connected  with  the  same  subject-matter 
and  are  consistent  with  each  other. 

Appeal  by  the  defendant,  The  Morris  Building  Company,  from 
an  interlocutory  judgment  of  the  Supreme  Court  in  favor  of  tLe 
plaintiffs,  entered  in  the  office  of  the  clerk  of  the  county  of  Kings 
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on  the  18th  day  of  December,  1907,  upon  the  decision  of  the  court, 
rendered  after  a  trial  at  the  Kings  County  Special  Term,  overruling 
the  defendant's  demurrer  to  the  complaint,  which  averred  that  two 
causes  of  action,  one  founded  upon  fraud,  the  other  upon  contract, 
not  arising  out  of  the  same  transaction  or  connected  with  the  same 
subject  of  action,  were  improperly  united. 

Jesse  W.  Johnson  [Al/oan  R.  Johnson  with  him  on  the  brief], 
for  the  appellant. 

E,   W.  Cushingy  for  the  respondents. 

Qatnor,  J. : 

Two  causes  of  action  are  united  in  the  complaint,  namely,  one  for 
damages  for  fraudulent  representations  and  the  other  for  damages 
for  a  breach  of  contract.  An  action  on  contract  and  one  in  tort  may 
not  be  united,  unless  under  subdivision  9  of  section  484  of  the  Code 
of  Civil  Procedure.  Each  of  the  preceding  subdivisions  specifies 
causes  of  action  which  may  be  united,  and  subdivision  9  then  pro- 
vides generally  that  several  causes  of  action  '^  upon  claims  arising 
out  of  the  same  transaction,  or  transactions  connected  with  the 
same  subject  of  action,  and  not  included  within  one  of  the 
foregoing  svhdivisions  "  (i.  d.,  not  all  embraced  in  or  covered  by 
any  one  of  the  said  foregoing  subdivisions,  in  which  case  subdivision  9 
would  not  need  to  be  invoked),  may  be  united.  But  it  is  provided 
at  the  end  of  the  section  that  causes  of  action  must  be  consistent 
with  ea^h  other  to  be  so  united. 

The  two  causes  of  action  united  in  the  present  complaint  are  not 
consistent  with  each  other.  Both  of  them  cannot  exist  together. 
The  first  is  that  in  order  to  induce  the  plaintiffs  to  purchase  two 
lots  of  it  the  defendant  falsely  and  fraudulently  represented  to  them 
tliat  all  of  the  lots  of  the  tract  of  which  the  said  two  were  a  part, 
and  which  tract  it  owned,  were  already  subject  to  certain  speci- 
fied covenants  and  restrictions  for  residence  property,  and  thereby 
deceived  tlie  plaintiffs  and  induced  them  to  purchase  and  take  a 
conveyance  of  the  same.  Instead  of  rescinding,  the  prayer  is  for 
damages,  viz.,  the  difference  between  the  value  of  the  lots  conveyed 
with  and  without  such  restrictions  and  covenants.  The  second  is 
that  the  defendant  agreed  with  the  plaintiffs  (and  the  alleged  time 


Digitized  by 


Google  — 


390  Kaufman  v.  Mobbis  Building  Co. 

Second  Department,  May,  1908.  [ToL  121 

of  the  agreement  and  of  the  fraudulent  representations  are  simQl- 
taneons)  that  if  thej  would  purchase  the  said  two  lots  subject  to 
certain  specified  covenants  and  restrictions,  viz.,  the  same  mentioned 
in  the  said  first  cause,  it  would  thereafter  in  conveying  the  said 
other  lots  subject  them  to  such  covenants  and  restrictions  also;  and 
that  the  plaintiffs  did  purchase  and  take  a  conveyance  of  the  8ud 
two  lots  subject  to  the  said  covenants  and  restrictions,  but  that 
thereafter  the  defendant  in  conveying  the  said  other  lots  did  not 
subject  them  to  the  said  covenants  and  restrictions ;  and  the  eame 
damages  for  breach  of  the  contract  are  prayed  for.  The  inconsist' 
ency  is  manifest.  In  the  first  cause  it  is  alleged  that  it  was  fraud- 
ulently represented  by  the  defendant  and  believed  by  the  plaintiff§ 
that  all  of  the  lots  of  tlie  tract  were  already  under  the  covenants 
and  restrictions ;  in  the  second  that  there  was  an  agreement  that  tba 
defendant  would  thereafter  bring  them  thereunder,  viz.,  as  it  con- 
veyed them  from  time  to  time,  and  that  the  contract  was  broken. 
If  the  agreement  was  that  the  defendant  was  thereafter  to  subject 
the  land  to  the  covenants  and  restrictions  as  it  conveyed  it  from 
time  to  time,  then  the  plaintiff  was  informed  that  they  were  not 
already  subject  thereto,  and  could  not  have  been  deceived  by  state- 
ments that  they  were.  But  if  it  can  be  imagined  that  the  contnct 
could  be  made  and  the  fraud  perpetrated  simultaneously,  the  two 
causes  of  action  cannot  coexist.  To  assert  one  of  them  is  to  nega- 
tive the  other.  The  plaintiffs  have  to  elect  which  they  will  sue  on; 
they  cannot  sue  on  both  {Edison  Electric  III.  Co.  v.  KcUbfleifA 
Co.,  117  App.  Div.  842). 

The  judgment  should  be  reversed  and  the  demurrer  sustained, 
with  leave  to  plead  over  on  payment  of  costs. 

WooDWABD,  Jenks,  Hookeb  and  Kioh,  JJ.,  concurred. 

Interlocutory  judgment  reversed,  with  costs,  and  demurrer  sns- 
tained,  with  costs,  with  leave  to  plead  over  upon  payment  of  coats. 


Digitized  by 


Google 


Pboplb  v.  Cahill,  391 


App.  Div.]  Second  Department,  May,  1906. 


Thb  Pboplk  of  thk  State  of  New  York,  Kespondent,  v.  Joseph 
J.  Cahill,  Appellant. 

Second  Department,  May  12,  1906. 

Blection  Law  —  examination  to  discover  illegal  registration  —  witnesses 
—  self-incriminating  testimony  —  statute  not  unconstitutional  — 
immunity  against  prosecution — section  41q  of  Penal  Code  construed  — 
crime — pexjury — evidence  ~  admissibility  of  prior  testimony. 

Section  7  of  chapter  669  of  the  Laws  of  1905,  providing  that  any  person  who 
shall  refuse  to  obey  the  subpoena  of  the  State  Superintendent  of  Elections  in 
metropolitan  districts,  or  to  testify  under  oath  as  to  the  genuineness  of  the 
residence  of  registered  voters,  is  guilty  of  a  misdemeanor,  and,  if  he  ^testify 
falsely,  of  a  felony,  is  not  unconstitutional  as  compelling  one  to  be  a  witness 
against  himself  in  a  criminal  case.  This  because,  although  the  offense  is  made 
criminal,  the  right  to  refuse  to  answer,  if  the  evidence  may  incriminate  the 
witness,  is  not  taken  away  by  the  statute. 

In  a  prxMecution  for  perjury  by  giving  false  testimony  in  such  proceeding,  the 
defendant's  testimony  is  admissible  against  him  and  should  not  be  excluded 
on  the  ground  that  he  was  illegally  coerced  to  give  the  same  by  the  pains  and 
penalties  of  the  statute. 

The  privilege  of  refusing  to  answer  on  the  ground  that  the  witness  may  incrimi- 
nate himself  does  not  exist  where  there  is  a  statute  giving  immunity  from 
prosecution  for  any  past  crime  which  his  testimony  may  disclose.  Such 
immunity  is  given  by  section  41q  of  the  Penal  Code  as  to  testimony  given  in 
proceedings  to  discover  violations  of  the  Election  Law  by  illegal  registration. 

Said  section  of  the  Penal  Code  will  not  be  construed  so  as  to  restrict  the  immu- 
nity to  cases  where  testimony  is  given  against  another  person,  for  immunity 
from  prosecution  for  the  derelictions  of  others  is  unnecessary. 

The  immunity  afforded  by  section  41q  of  the  Penal  Code  is  not  insufflcient  on  the 
theory  that  the  investigation  may  reveal  the  crime  of  illegal  registration  of 
which  the  witness  may  be  guilty  either  as  principal  or  accomplice.  The 
principal  object  of  immunity  statutes  is  to  give  immunity  to  a  witness  against 
any  crime  that  may  be  revealed  by  his  testimony,  in  order  that  he  may  not 
shield  himself  behind  his  constitutional  privilege,  but  may  be  compelled  to 
testify. 

The  immunity  statutes  protect  from  prosecution  for  past  not  future  crimes,  and, 
hence,  if  a  witness  examined  testify  fahely,  his  evidence  is  admissible  against 
him. 

Even  if  it  be  conceded  that  section  41q  of  the  Penal  Code  does  not  give  a  witness 
the  immunity  necessary  in  order  to  compel  him  to  testify,  his  common-law 
right  to  refuse  to  answer  upon  the  ground  that  his  testimony  may  incriminate 
him  is  waived  unless  that  privilege  be  claimed. 
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An  investigation  before  the  State  Superintendent  of  Elections  in  metiopoHtaii 
districts  to  discover  illegal,  registrations  is  not  a  criminal  prosecution,  but  i 
mere  examination  before  an  administrative  officer  having  no  power  to  hold  a 
witness  for  crime. 

Jenks  and  Millbb,  JJ.,  dissented,  with  opinion. 

Keabotjment  of  an  appeal  by  the  defendant,  Josepli  J.  Cahill, 
from  a  judgment  of  the  County  Court  of  Kings  county,  rendered 
on  the  8th  day  of  December,  1905,  convicting  him  of  tlie  crime  of 
perjury. 

Martin  W,  Littleton  and  Luke  O^ReiUy  [Jesse  W.  Tobey  and 
Frederick  AUis  witli  him  on  the  brief],  for  the  appellant. 

James  A.  Donnelly  [  William  Schuyler  Jackson  with  Lim  on  the 
brief],  for  the  respondent. 

Gaynor,  J. : 

It  is  the  duty  of  the  state  superintendent  of  elections  to  superiD- 
tend  the  registration  of  voters,  and  investigate  all  matters  relating 
thereto,  in  the  metropolitan  elections  district  (Laws  of  1905,  ch. 
689).  For  the  purpose  of  such  investigation  he  is  empowered  to 
visit  and  inspect  any  house,  hotel  or  building,  and  to  interrogate  the 
owner,  keeper,  landlord  or  any  inmate  thereof  "  as  to  any  person 
or  persons  residing  or  claiming  to  reside  therein  or  thereat "  (sec.  6) ; 
and  for  that  purpose  to  issue  subpcenas  in  his  name  and  returnable 
before  him  or  one  of  his  deputies  appointed  for  that  purpose  for 
examination  on  any  matter  within  his  jurisdiction  ;  and  it  is  pro- 
vided that  any  person  who  shall  refuse  to  obey  such  a  subpoena  or 
to  testify  on  oath  under  it  is  guilty  of  a  misdemeanor,  or  who  shall 
testify  falsely  on  such  an  examination  is  guilty  of  a  felony  (sec.  7). 
The  defendant  being  so  subpoenaed  and  examined  before  a  depntj 
commissioner  has  been  indicted  and  convicted  of  testifying  falsely 
on  such  examination.  He  was  examined  in  respect  of  whether  he 
and  two  other  men  resided  in  the  house  from  which  they  all  regis- 
tered in  the  borough  of  Brooklyn,  that  being  the  matter  under 
investigation.  He  was  lessee  of  the  ground  floor  of  the  said  honse 
and  the  next  floor  above,  and  kept  a  saloon  on  the  ground  floor. 
The  residence  of  his  wife  and  family  was  in  another  election  dis- 
trict in  tlie  said  borough.  He  testified  on  the  examination  that  the 
said  other  two  men  had  regularly  slept  and  resided  in  the  room  over 
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his  saloon  the  requisite  statutory  time  for  registration  therefrom, 
and  that  he  lived  there.  The  indictment  accuses  him  of  testifying 
falsely  in  respect  of  the  residence  of  both  himself  and  the  other 
two  men,  but  the  learned  trial  Judge  in  his  charge  to  the  jury  con- 
fined the  case  to  whether  the  defendant  had  testified  falsely  in 
respect  of  the  latter. 

1.  It  is  contended  that  the  said  section  7  is  unconstitutional  and 
void  for  compelling  persons  to  testify  against  themselves  in  viola- 
tion of  our  constitutional  prohibition,  state  and  national,  that  "  No 
person  shall  *  *  *  be  compelled  in  any  criminal  case  to  be  a 
witness  against  himself  ".*  This  contention  arises  out  of  an  obvious 
misconception.  By  making  it  a  criminal  oflEense  for  a  person 
subpoenaed  to  refuse  to  appear  and  testify,  the  statute  does  not  take 
away  his  constitutional  privilege  to  refuse  to  answer  if  to  do  so  might 
tend  to  incriminate  him.  All  witnesses  subpoenaed  to  court  are 
Tinder  some  similiar  compulsion,  but  that  does  not  deprive  them  of 
their  constitutional  privilege.  Indeed,  it  is  only  to  witnesses  who 
are  being  required  to  testify  that  the  privilege  belongs. 

2.  It  is  contended  that  it  was  error  to  allow  what  the  defendant 
testified  to  on  his  examination  before  the  deputy  commissioner  to  be 
proved  on  the  trial,  on  the  ground  that  he  was  illegally  coerced  by 
the  paius  and  penalties  of  the  statute  to  give  such  testimony,  and 
that  therefore  to  use  it  on  his  trial  was  to  make  him  witness  against 
himself  in  violation  of  the  said  constitutional  prohibition  ;  as  is  the 
familiar  every  day  rule  in  respect  of  all  confessions  or  statements, 
oral  or  written,  extorted  from  persons  accused  of  crime  by  illegal 
duress  of  police  officers,  magistrates  or  others.  As  it  was  neces- 
sary in  order  to  prove  the  charge  contained  in  the  indictment  to 
prove  what  the  defendant  testified  to  before  the  deputy  commis- 
sioner, as  a  preliminary  to  proving  that  it  was  false,  the  objection, 
stated  in  other  words  and  in  its  full  significance,  is  that  a  charge  of 
perjury  cannot  be  based  upon  the  falsity  of  the  defendant's  testi- 
mony before  the  deputy  commissioner  for  the  reason  that  he  was 
illegally  compelled  by  the  statute  to  give  it ;  for  if  the  giving  of 
the  alleged  false  testimony  cannot  be  proved  it  follows  that  a  charge 
of  perjury  cannot  be  based  upon  it. 

*See  State  Const,  art.  1,  §  6 ;  U.  S.  Const.  5th  Amendt.—  [Rbf. 
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This  all  rests  on  whether  the  defendant  was  illegally  coerced  to 
testify  before  the  deputy  commissioner  —  that*  is  to  say,  notwith- 
standing and  in  violation  of  his  said  constitutional  privilege  —  aod 
that,  it  is  plain,  must  be  answered  in  the  negative.  The  privily 
to  refuse  to  answer  on  the  ground  that  his  answers  might  teud  to 
incriminate  him  did  not  exist  in  respect  of  the  defendant's  exami- 
nation before  the  deputy  commissioner,  for  the  reason  that  there 
was  a  statute  giving  him  immunity  from  prosecution  for  any  past 
crime  which  his  testimony  might  disclose  or  lead  to,  viz.,  section 
41q  of  the  Penal  Code.  The  object  of  the  constitutional  privily 
is  to  protect  the  witness  from  the  danger  of  prosecution  for  a  past 
crime  committed  by  liim  which  his  evidence  may  disclose  or  give  a 
clue  to,  but  when  there  is  a  pardon,  or  a  statute  of  limitation,  or  of 
immunity,  which  removes  that  danger,  the  constitutional  privilege 
cannot  be  invoked  for  there  is  nothing  for  it  to  apply  to,  i.  «.,  no 
danger  to  protect  the  witness  against  {Counselman  v.  Sitd^eoek^ 
142  U.  S.  547 ;  PeopU  e^  rel.  Taylor  v.  F<yrbe%^  143  K  Y.  219; 
Matter  of  Leich^  31  Misc.  Rep.  671 ;  People  ex  rel.  Lewi^ohn  v. 
General  Sessions,  96  App.  Div.  201 ;  afiFd.,  179  N.  T.  594).  The 
crime  in  respect  of  which  it  is  claimed  that  the  defendant  was  com- 
pelled to  witness  against  himself  before  the  deputy  commissioner  is 
that  of  unlawful  registration,  which  is  defined  in  section  41a  of  the 
Penal  Code.  Section  41q  provides  that  a  person  so  offending  **i8 
a  competent  witness  against  another  person  so  offending  ",  and  that 
he  ^^  may  be  compelled  to  attend  and  testify  on  any  trial,  hearing  or 
proceeding  or  investigation  in  the  same  manner  as  any  other 
person ",  and  that  "  The  testimony  so  given  shall  not  be  used  in 
any  prosecution  or  proceeding,  civil  or  criminal,  against  the  person 
testifying",  ana  that  "Any  such  person  testifying  shaU  notthere- 
after  be  liable  to  indictment,  prosecution  or  punishment  for  the 
offense  with  reference  to  which  his  testimony  was  given,  and  may 
plead  or  prove  the  giving  of  testimony  accordingly,  in  bar  of  such 
an  indictment  or  prosecution  ".  In  the  case  of  People  v.  Sharp  (107 
N.  Y.  427)  it  was  held  that  section  79  of  the  Penal  Code,  which  is 
in  the  same  words  in  these  respects  as  section  41q,  gave  complete 
immunity. 

The  suggestion  is  made  that  literally  this  only  gives  the  witness 
immunity  against  his  testimony  against  "another  person  so  offend- 
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ing  ",  and  the  crime  it  discloses  against  such  other  person,  and  not 
against  its  disclosures  against  himself.  It  would  be  quite  too  much 
to  try  to  read  a  statute  intended  to  give  immunity  to  witnesses  as 
giving  them  immunity  against  something  that  they  need  no  immu- 
nity against;  i,  «.,  the  derelictions  of  others,  instead  of  against  their 
own  derelictions. 

3.  The  contention  that  the  immunity  did  not  protect  the  defend- 
ant for  the  reason  that  the  investigation  might  reveal  a  crime  of 
illegal  registration  of  which  the  defendant  was  guilty,  either  as  a 
principal  or  as  an  accomplice,  must  be  deemed  singular.  That  con- 
struction of  immunity  statutes  would  nullify  their  purpose,  for  they 
apply  mainly  to  witnesses  whose  examination  will  show  them  to  be 
thus  implicated,  instead  of  guilty  of  some  crime  foreign  to  the  sub- 
ject matter  of  the  investigation.  The  principal  object  of  immunity 
statutes  is  to  give  immunity  to  witnesses  called  in  an  investigation 
against  any  crime  that  may  be  revealed  thereby,  so  that  they  may 
not  shield  themselves  behind  constitutional  privilege,  but  may 
be  required  to  testify,  to  the  end  that  the  investigation  may  be 
carried  on. 

4.  It  would  be  a  still  stranger  notion  that  because  the  defendant 
was  under  legal  compulsion  to  testify  before  the  deputy  commis- 
sioner by  reason  of  the  immunity  statute,  he  was  free  to  testify 
falsely  without  being  amenable  to  the  penalties  of  perjury,  which 
would  be  the  case  if  the  evidence  he  gave  could  not  be  given  in  evi- 
dence in  a  criminal  prosecution  of  him  for  perjury  in  the  giving  of 
it.  Out  of  abundance  of  caution  it  is  provided  by  the  Penal  Code 
that  such  evidence  may  be  proved  in  such  a  prosecution  (sec.  712) ; 
but  it  must  be  manifest  that  the  immunity  is  only  given  for  past 
crimes,  not  for  future  ones.  It  could  not  be  for  perjury  committed 
in  the  examination  ;  nor  can  it  be  construed  that  the  general  words 
of  the  immunity  statute  that  the  evidence  shall  not  thereafter  be 
used  against  the  witness  in  any  prosecution,  has  reference  to  crimes 
he  may  afterwards  commit.  It  has  reference  only  to  past  crimes  by 
him  which  his  testimony  might  disclose  or  lead  to  the  discovery  of. 

6.  If  it  were  conceded  that  section  41q  did  not  give  the  defendant 
the  required  immunity  to  make  the  giving  of  his  testimony  com- 
pulsory,  as  is  contended,  then  his  common  law  rights  ruled,  and  he 
had  the  right  to  claim  his  privilege,  for  it  existed,  whereas  it  could 
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not  exist  if  immunity  existed  ;  and  not  having  done  so  he  waived  it 
{Burrell  v.  Montana^  194  U.  S.  572;  In  lie  KnicJcerboder 
Steamloat  Co.^  139  Fed.  Rep.  713 ;  In  lie  Consolidated  Hender- 
ing  Co,,  80  Vt.  55;  66  Atl.  Rep.  790;  1  Greenl.  Ev.  §  451; 
3  Wigmore  Ev.  §§  2268,  2281 ;  5  id.  §  2281a).  It  fs  sought  to 
avoid  this  conclusion  by  claiming  that  the  investigation  before 
the  deputy  commissioner  was  a  criminal  proceeding  against  the 
defendant,  and  that  tlierefore  it  was  illegal  for  the  deputy  com- 
missioner to  call  ]iim  as  a  witness  at  all,  which  would  make  it  nulaw- 
ful  to  use  the  evidence  thus  got  from  him  in  any  criminal  prosecu- 
tion against  him.  It  suffices  that  there  was  no  criminal  prosecution  or 
examination  against  the  defendant  or  any  one  else  before  the  depntj 
commissioner.  He  had  no  power  to  hold  one.  He  was  an  admioia- 
trative  officer,  and  the  investigation  he  is  empowered  to  make  is 
solely  for  the  purpose  of  superintending  registration,  and  enabling 
the  registration  lists  to  be  properly  made  up,  scrutinized  and  revised. 
Too  much  is  made  of  the  fact  that  the  deputy  commissioner  seemed 
to  testify  on  the  trial  that  he  entitled  the  affidavit  he  had  the 
defendant  sign  (and  which  is  the  evidence  given  by  the  defendant 
before  him)  "The  People  against  Joseph  J.  Cahill,  Case  No.  354". 
It  matters  not  how  he  entitled  it ;  he  could  not  make  a  criminal 
proceeding  of  his  investigation  by  any  title ;  but  as  matter  of  fact 
the  affidavit  is  not  so  entitled,  as  appears  by  reference  to  it  in  evi- 
dence. Moreover,  such  a  title  is  common  to  civil  as  well  as  to 
criminal  proceedings. 

The  evidence  against  the  defendant  was  ample. 

The  judgment  should  be  affirmed. 

Hooker  and  Rich,  JJ.,  concurred ;  Jenks,  J.,  read  for  reversal, 
with  whom  Miller,  J.,  concurred. 

Jenks,  J.  (dissenting) : 

I  dissent.  I  think  that  this  judgment  should  be  reversed  becaa&e 
the  court  admitted  against  the  defendant,  and  under  his  objections 
and  exceptions,  his  sworn  statement  or  affidavit  made  before  the 
Deputy  State  Superintendent  of  Elections.  I  think  that  such  mling 
was  error  because  this  statement  was  obtained  in  violation  of  tlie 
defendant's  constitutional  and  statutory  right  not  to  be  comjielled 
in  a  criminal  case  to  be  a  witness  against  himself.     If  the  affidavit 
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read  in  evidence  came  into  existence  in  violation  of  such  rights, 
then  I  think  it  was  not  evidence.  Wigmore  on^  Evidence  (§  2183) 
lays  down  the  rule :  "  Self-criminating  documents,  or  other  evidence, 
*  obtained  from  an  accused  person  may  be  excluded,  not  because  of 
the  illegal  nature  of  the  search  or  other  act  by  which  they  were 
obtained,  but  because  the  privilege  against  self-crimination  involves 
their  exclusion  (j}ost,  §  2264)."  (See,  too,  State  v.  Squires^  1  Tyler 
[VtJ,  147.)  The  feature  in  this  case  is,  as  I  have  said,  that  this 
affidavit,  insisted  upon  as  evidence,  came  into  existence  in  violation 
of  the  defendant's  rights.  The  distinction  is  indicated  in  People  v. 
Adams  (176  N.  Y.  351,  369).  The  court  in  that  case  would  not 
notice  the  means  whereby  the  books  and  papers  were  obtained, 
saying :  "  The  defendant  was  not  sworn  as  a  witness,  nor  was  he 
required  to  produce  any  books  or  papers."  In  accord  is  S.  C,  suh 
nam.  Adains  v.  New  York  (192  U.  S.  597,  598).  The  defendant 
was  entitled  to  assert  his  privilege,  "  if  the  evidence  or  his  examina- 
tion as  a  witness  would  either  tend  to  incriminate  him  or  disclose  a 
link  in  the  chain  of  testimony  which  might  convict  him  of  crime." 
{People  V.  PrioH,  164  N.  Y.  466.) 

The  question  is  not  affected  by  the  fact  that  the  State  Superin- 
tendent of  Elections  is  generically  an  administrative  oflScer,  or  that 
the  inquiry  hereafter  mentioned  was  in  the  interest  of  a  proper 
registration.  Both  the  Superintendent  and  his  duly  authorized 
deputies  are  by  the  statute  clothed  with  extraordinary  powers  of 
visitation,  inspection  and  interrogation.  There  is  also  the  power  to 
issue  subpoenas  in  the  name  of  the  State  Superintendent  to  investi- 
gate any  matter  within  his  jurisdiction.  Disobedience  to  a  subpoena 
is  a  misdemeanor,  and  refusal  to  testify  under  oath  before  such  offi- 
cer or  his  authorized  deputy  is  likewise  a  misdemeanor,  while  he  and 
such  a  deputy  may  administer  such  oath,  and  also  'oaths  in  the  taking 
of  any  affidavit  or  deposition  which  may  be  necessary  or  be  required 
by  law  or  by  any  rule  or  regulation  made  by  the  Superintendent  in 
connection  with  his  duties.  A  false  statement  under  such  oath  is 
declared  a  felony.  This  administrative  officer  then  has  the  power 
of  investigation  into  acts  which  may  constitute  felonies  by  taking 
and  requiring  evidence.  Roughly  speaking,  he  may  be  likened 
unto  an  examining  magistrate,  save  that  he  has  no  power  of  com- 
mittal.    But,  on  the  other  hand,  if  the  affidavit  used  in  the  case  at 
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bar  was  evidence,  it  is  not  too  much  to  say  that  lie  lias  a  power 
beyond  that  of  such  magistrate,  in  that  he  can  in  effect  require, 
nnder  the  penalty  of  a  misdemeanor,  one  under  investigation  for  a 
crime  to  make  a  statement  under  oath,  which  the  magistrate  cannot 
do.     (Code  Crim.  Proc.  §  198.) 

F'irst  Tlie  proceeding  in  which  tlie  deposition  was  secured  wast 
criminal  case  within  the  purview  of  these  constitutional  safegnaitk 
It  was  an  investigation  to  ascertain  whether  there  liad  been  an  iUegal 
registration  which  might  constitute  a  felony ;  for  the  defendant  had 
registered  as  a  voter,  and  if  he  had  knowingly  made  a  false  registra- 
•tion  he  was  guilty  of  a  felony.  (See  Penal  Code,  §  41a.)  Thereafter 
he  was  required  to  attend  before  the  Deputy  State  Superintendent  bj 
subpcena.  When  he  came  he  was  told  by  the  deputy  that  his  office 
had  received  some  information  to  the  effect  that  there  were  tlirec 
men  registered  from  413  Henry  street  who  did  not  reside  there, 
of  whom  the  defendant  was  07ie,  The  deputy  testifies  that  he  was 
investigating  the  suggested  illegal  registration  of  the  defendant  at 
the  time  this  affidavit  was  taken,  and  that  he  entitled  it  ''The 
People  vs.  Joseph  J.  Cahill  (the  defendant),  Case  354."  In  Coun- 
selman  v.  Hitchcock  (142  U.  S.  647,  562)  it  is  said:  "This  provi- 
sion must  have  a  broad  construction  in  favor  of  the  right  wliich  it 
was  intended  to  secure;"  and  further:  " It  is  impossible  that  the 
meaning  of  the  constitutional  provision  can  only  be  that  a  person 
shall  not  be  compelled  to  be  a  witness  against  himself  in  a  criminal 
prosecution  against  himself.  It  would  doubtless  cover  such  cases, 
but  it  is  not  limited  to  them.  The  object  was  to  insure  that  a  per- 
son should  not  be  compelled,  when  acting  as  a  witness  in  any  inves- 
tigation, to  give  testimony  which  might  tend  to  show  that  he  him- 
self had  committed  a  crime.  The  privilege  is  limited  to  criminal 
matters,  but  it  is  a^  broad  as  the  mischief  against  which  it  seeks  to 
guard."  In  People  ex  rel  Taylor  v.  Forbes  (143  N.  Y.  219,  228) 
the  court,  per  O'Brien,  J.,  after  discussion  of  various  cases,  say: 
^^  The  principle  established  by  these  decisions  is  that  no  one  shall  be 
compelled  in  any  judicial  or  other  proceeding  against  himself,  or 
upon  the  trial  of  issues  between  others,  to  disclose'  facts  or  circnm> 
stances  that  can  be  used  against  him  as  admissions  tending  to  prove 
his  ffuilt  or  conriection  with  any  criminal  offense  of  which  he  may 
then  or  afterwards  he  charged,  or  the  sources  from  which  or  the 
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means  h/  which  evidence  of  its  commission  or  of  hie  connection 
with  it  may  he  obtained^    (See,  too,  Wigmore  Ev.  §  2252.) 

Second.  The  defendant  at  that  time  should  not  be  regarded  as  a 
mere  witness,  bnt  as  one  under  investigation  for  a  crime.  He  was 
called  by  a  subpoena  in  consequence  of  information  that  h^  himself 
had  made  an  illegal  registration.  He  was  informed  of  this  fact  by 
the  deputy  when  he  obeyed  the  subpoena.  His  case  was  under 
investigation  when  he  was  called  upon  to  make  the  afiSdavit,  and 
as  I  have  said  it  was  entitled  '^  The  People  v.  Joseph  Cahill,  Case 
354"  (the  name  of  the  defendant). 

Third.  He  was  compelled  to  make  the  affidavit.  He  was  brought 
before  the  deputy  by  a  subpoena  to  which  disobedience  was  a  mis- 
demeanor. (Laws  of  1905,  chap.  689,  §  7.)  If  he  had  refused  to 
give  information  lie  was  likewise  guilty  of  a  misdemeanor.  If  he 
had  refused  to  make  the  oath  to  his  statement,  he  was  declared 
guilty  of  a  misdemeanor.  (Ibid.)  In  People  v.  Court/r^ey  (94 
N.  Y.  490)  the  court  say :  "  The  Constitution  primarily  refers  to 
compulsion  exercised  through  the  process  of  the  courts,  or  through 
laws  acting  directly  upon  the  party,  and  has  no  reference  to  an 
indirect  and  argumentative  pressure  such  as  is  claimed  is  exerted 
by  the  statute  of  1869."*  In  PeopU  v.  Sharp  (107  N.  Y.  446)  the 
court  say :  ^^  A  person  who  yields  from  the  necessity  of  obedience 
cannot  be  said  to  have  the  power  of  acting  by  his  own  choice. 
And  where  the  law  says  he  shall  be  compelled  to  attend  and  shall 
be  compelled  to  testify,  acquiescence  is  not  election,  and  he  is  not 
one  of  whom  it  can  be  said  he  receives  no  injury  from  that  to  which 
he  willingly  and  knowingly  agrees  and  consents.  There  can  be  no 
volition  where  there  is  neither  power  to  refuse  nor  opportunity  to 
elect." 

Fourth,  He  was  not  afforded  complete  immunity  by  section  41q 
of  the  Penal  Code.  That  section  makes  an  offender  a  competent 
witness  against  another  person.  It  is  "  the  testimony  so  given  " 
that  cannot  be  used  in  any  prosecution,  and  it  is  any  such  ^'  person 
testifying"  who  may  plead  the  ** giving  of  testimony"  as  a  bar. 
It  is  to  be  noted  that  the  2d  sentence  is,  "The  testimony  so 
given  shall  not  be  used  in  any  prosecution  or  proceeding,  civil  or 
criminal,  against  the  peraon  testifying."     And  the  3d  sentence  is, 


*  See  Laws  of  1869,  clmp.  678.—  LRep. 
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'^  Any  snch  person  testifying  shall  not  thereafter  be  liable  to  indict- 
ment, prosecution  or  punishment  for  the  offence  with  reference  to 
which  hie  teetimony  was  given"  There  is  a  manifest  distinctioD 
between  the  use  of  the  testimony  in  that  it  is  excluded  from  use  in 
any  prosecution  civil  or  criminal,  and  the  praseoiUion  of  the  j>er$on^ 
for  that  is  limited  to  the  offense  as  to  which  he  testified.  The 
question  up  in  this  case  is  as  to  the  use  of  the  testimony j  and  henoe 
if  the  immunity  afforded  by  this  section  does  extend  to  a  person  in 
the  situation  of  the  defendant  at  the  time  he  made  the  sworn  state- 
ment, it  makes  for  him  absolutely.  If  the  section  does  not  apply 
to  such  person,  then  it  does  not  prevent  his  pica  of  invasion  of  his 
constitutional  and  statutory  rights.  In  Counselman  v.  Hitchcock 
{supraj  p.  585)  the  court  say :  ^^  It  is  quite  clear  that  legislation  cannot 
abridge  a  constitutional  privilege,  and  that  it  cannot  replace  or 
supply  one,  at  least  unless  it  is  so'broad  as  to  have  the  same  extent 
in  scope  and  effect,"  And  further :  "  We  are  clearly  of  opinion 
that  no  statute  which  leaves  the  party  or  witness  subject  to  prosecu- 
tion after  he  answers  the  criminating  question  put  to  him,  can  have 
the  effect  of  supplanting  the  privilege  conferred  by  the  Constitu- 
tion of  the  United  States."  And  in  Taylor^ s  Case  {supra)  the 
court  say  :  *'  It  seems  that  in  such  cases  nothing  short  of  absolute 
immunity  from  prosecution  can  take  the  place  of  the  privil^e  by 
which  the  law  affords  protection  to  the  witness."  It  is  to  be  noted 
that  the  provision,  section  712  of  the  Penal  Code,  refers  explicitly 
to  the  examination  of  a  person  as  a  witness,  and  is  exclusive  of  a 
statement  made  by  one  while  under  investigation  which  is  directly 
directed,  as  in  the  case  at  bar,  at  his  commission  of  a  crime.  If  it 
were  not  thus  limited  and  were  applicable  to  this  case,  then  one 
could  be  convicted  of  a  crime  with  the  help  of  self-incriminating 
evidence  obtained  when  he  was  under  investigation  looking  to  his 
commission  of  another  crime. 

It  cannot  be  urged  that  the  defendant  by  omitting  to  assert  his 
lights  at  the  time  of  making  the  affidavit  waived  them,  although 
that  view  is  sometimes  advanced  in  other  jurisdictions.  {People  v. 
Sharpj  107  N.  Y.  445.)  Even  if  he  could  be  held  to  a  waiver,  the 
waiver  must  be  limited  to  that  proc^eeding,  and  he  was  not  thereby 
precluded  from  taking  his  objection  at  the  trial  of  this  indictment 
(Wigmore  Ev.  §  2276,  subd.  4,  and  authorities  cited.) 
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On    tlie  general   principle  here  discnesed,   I  need  but  refer  to 
People  ex  rel.  Taylor  v.  Forbes  (supra)  and  Counselman  v.  Ilitch- 
cock  {supra)y  disapproving  People  ex  rel.  Hockley  v.  Kelly  (24  N.  Y. 
74).     It  seems  to  me,  then,  that  the  evidence  sought  to  be  introduced 
came  into  existence  by  violation  of  the  constitutional  and  statutory 
provisions  declarative  of  the  maxim  ^^  Nemo  tenetur  sdpsum  pro- 
dere^'*   and  could  not  be  regarded  as  legal  evidence  competent 
against  the  defendant.     (See,  too.  State  of  Minnesota  v.  Froiseth^ 
16  Minn.  296.)     It  is  not  an  answer  to  these  legal  objections  to  say 
that  the  defendant  need  not  have  committed  perjury ;  that  if  he  had 
told  the  trutli  his  statement  would  not  have  been  evidence  to  prove 
his  illegal  registration,  for  the  question  is  whether  his  statement, 
when   thus   compelled   from   him,  is  competent  evidence  against 
him  to  prove  the  crime  of  perjury.     It  is  urged  that  this  conclusion 
means  that  none  can  be  convicted  of  such  a  perjury.     If  this  be  so, 
then  the  question  is  whether  the  constitutional  and  statutory  pro- 
visions must  be  nullified  or  modified  in  order  that  this  statute  of 
1905   may  be  enforced  by  establishing  perjury  prescribed  by  it 
perforce  of  a  compulsory  swearing  to  a  compulsory  statement  elic- 
ited from  the  suspect  himself  as  prescribed  by  it.     A  statute  which 
can  afford  such  a  result  as  was  worked  in  this  case  goes  far  in  inqui- 
sition.    As  I  have  said,  even  on  examination  befoi'e  a  magistrate 
the  defendant's  statement  is  made  without  oath.    (Code  Crim.  Proc. 
§  198.)     This  is  not  the  question  of  a  perjury  assigned  to  an  incom- 
petent witness  as  in  Charnberlain  v.  People  (23  N.  Y.  85),  and  the 
case  upon   which  it  was  decided  {Van  Steenbergh  v.  Kortz^  10 
Johns.  167),  but  the  point  is  whether  this  statemtot  was  competent 
evidence  against  the  defendant  on  this  trial. 

Miller,  J.,  concurred. 

Judgment  of  the  County  Court  of  Kings  county  affirmed  on 
reargament. 

App.  Div.—  Vol.  CXXVI.         26 
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Antonio  Romeo,  Respondent,  v.  The  City  of  Yonkers  and  Oth- 
ers, Respondents,  Impleaded  with  Gaetano  Chiakqons  and 
Beknanini  Delugio,  Appellants,  and  Others. 

Second  Department,  May  12,  1908. 

Pleading — mechanic's  lien  —  municipal  improvements  —  limitatimi  of 
action — nnneoeeeary  allegations — appeal  --  liailure  to  take  objectum. 

The  complaint  in  an  action  to  foreclose  a  mechanic's  lien  upon  a  mTmidpal 
improvement  need  not  allege  that  the  action  was  commenced  within  thne 
months  of  the  filing  of  notice  of  lien. 

Even  though  such  unnecessary  allegation  be  made,  a  mere  denial  thereof  in  the 
answer  uncoupled  by  an  affirmative  allegation  that  the  three  months  bad 
expired  does  not  raise  an  issue,  for  no  issue  can  be  raised  on  an  unnecessary  or 
immaterial  allegation. 

Where  on  the  trial  under  such  pleadings  there  is  no  evidence  as  to  when  the 
action  was  begun,  nor  any  issue  on  that  point  raised,  but  the  case  ia  tried  upon 
the  merits,  without  a  suggestion  that  the  lien  had  expired,  the  question  cannot 
be  raised  upon  appeal. 

Hooker,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendants,  Gaetano  Chiangone  and  another, 
from  a  jiidgment  of  the  County  Court  of  Westchester  county  in 
favor  of  the  plaintiff  and  certain  of  the  defendants,  entered  in  the 
office  of  the  clerk  of  said  county  on  the  12th  day  of  January,  1907, 
confirming  the  report  of  a  referee,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  5th  day  of  July,  1906,  denying  the  said 
defendants'  motion  to  set  aside  said  report. 

Adrian  M.  Potter^  for  the  appellants. 

William  J.  WaUin  [Senry  J,  Rowan  and  Jamnes  F.  Daitcn 
with  him  on  the  brief],  for  the  plaintiff  and  the  defendants  Cieri 
and  others,  respondents. 

Charles  E,  Otis^  for  the  respondent  the  City  of  Yonkers. 

Gaynob,  J. : 

Section  17  of  the  Lien  Law  (chap.  418,  L.  1897,  as  amended  by 
chap.  37,  L.  1902)  provides  that  if  a  lien  be  for  labor  or  materials 
on  a  public  improvement  it  shall  not  continue  longer  tlian  three 
months  from  the  time  of  tiling  the  notice  thereof  unless  an  action 


Digitized  by 


Google        i 


Romeo  v.  City  of  Yonkers.  403 


App.  Div.]  Second  Department,  May,  1908. 


to  foreclose  the  same  shall  be  begun  and  a  lis  pendens  filed  therein 
within  that  time,  "  or  unless  an  order  be  made  by  a  court  of  record 
continuing  such  lien  ".  The  notice  of  lien  was  tiled  on  November 
12tli,  1904,  and  the  complaint  so  alleges.  The  complaint  also 
alleges  that  "  this  action  was  commenced  within  ninety  days  from 
the  filing  of  plaintiffs  notice  of  lien".  The  complaint  was  sworn 
to  on  April  5th,  1905.  The  denial  in  the  answer  of  the  appellants 
includes  the  paragraph  of  the  complaint  containing  this  allegation. 

There  is  no  evidence  in  the  case  of  when  the  action  was  begun, 
nor  was  any  question  on  that  head  raised  during  the  trial  in  any 
shape  or  form.  The  case  was  tried  on  its  merits  without  any 
suggestion  from  beginning  to  end  that  the  lien  had  lapsed.  There- 
fore that  question  caimot  be  raised  on  appeal.  The  appellants  hav- 
ing remained  silent  upon  it  before  the  trial  court  must  continue  to 
be  silent  upon  it  now.  Not  having  spoken  when  they  should  have 
done  so  they  may  not  do  so  now.  This  is  too  old  a  rule  to  dwell 
over. 

Moreover,  the  answer  does  not  plead  as  a  defense  that  the  lien 
had  lapsed.  The  allegation  in  the  complaint  that  the  action  was 
begun  within  90  days  after  the  filing  of  the  notice  of  lien  was  an 
unnecessary  allegation.  Indeed,  it  is  an  allegation  which  a  com- 
plaint cannot  contain  if  the  summons  has  not  already  been  served. 
If  the  summons  and  complaint  are  issued  together,  as  the  usual 
practice  is,  the  complaint  cannot  allege  that  the  action  was  begun 
within  90  days  after  the  filing  of  the  notice  of  lien,  any  more  than 
a  complaint  served  with  the  summons  could  allege  that  the  action 
was  begun  within  any  of  the  periods  after  the  cause  of  action 
accrued,  short  or  long,  prescribed  by  the  statute  of  limitations. 
And  if  an  action  be  in  fact  begun  within  the  three  months,  it  would 
be  entirely  unnecessary  for  the  complaint  to  allege  that  fact.  Who 
would  suggest  that  the  complaint  would  have  to  be  dismissed  on  the 
trial,  or  would  be  demurrable  for  not  alleging  it  ? 

It  does  not  make  a  difference  that  the  unnecessary  or  impossible 
allegation  of  the  complaint  is  denied  by  the  answer.  We  must  not 
cost  the  everyday  and  obvious  rule  of  pleading,  so  recently  applied 
by  ourselves,  that  no  issue  can  be  raised  on  an  unnecessary  or  imma- 
terial allegation  in  a  complaint  or  other  pleading  {Li?iton  v.  U7ieX' 
celled  Fire  Works  Co.,  124  N.  Y.  533 ;  Brovm  v.  Traveller^  Life 
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Ins,  Go.j  21  App.  Div.  42 ;  Uhari  v.  Baltimore  cfe  Ohio  £.  li.  Co.^ 
117  id.  831).  There  is  some  nice  learning  about  an  exception  in  a 
statnte  having  to  be  negatived  by  the  complaint,  in  order  that  a 
cause  of  action  be  stated,  i.  e.j  where  the  cause  of  action  arises  ont 
of  or  rests  on  the  exception  ;  but  we  have  no  such  case  here.  The 
statute  does  not  contain  an  exception  at  all.  There  is  a  proviwy 
i.  e.y  the  statute  enacts  (§§  12  and  13)  that  the  filing  of  a  notice  of 
lien  creates  a  lien,  provided,  however  (§  17),  that  if  it  be  for  work 
or  material  on  a  public  improvement  it  shall  not  continue  longer 
than  tliree  months  unless  by  an  order  of  court  or  by  the  commence- 
ment of  an  action  to  foreclose  it.  The  proviso  is  even  in  a  separate 
clause  from  the  enacting  clause,  upon  which  some  cases,  in  the  nicety 
of  their  learning,  rest  as  quite  decisive.  The  case  of  Harris  v.  White 
(81  N.  y.  532)  has  no  point  of  resemblance  to  the  present  case.  It 
serves  for  contrast  instead  of  for  comparison  or  precedent.  The  case 
of  Howell  V.  Janvrin  (161  N.  Y.  60)  is  in  point,  and  that  of  Ramsay 
V.  Hayes  (187  id.  367)  is  instructive  of  the  opposite,  i,  «.,  of  a  case 
where  dk proviso  did  not  exist  —  or  an  exception,  either,  for  that  mat- 
ter. Section  1758  of  the  Code  of  Civil  Procedure  provides  that  the 
phuntiff  is  not  entitled  to  a  divorce  if  ^^  the  action  was  not  com- 
menced witliin  five  years  after  the  discovery  by  the  plaintiff  of  the 
offence  charged  " ;  but  the  complaint  does  not  have  to  contain  an 
allegation  that  the  action  was  begun  within  such  time;  that  it  was 
not  has  to  be  pleaded  as  a  defense  in  order  to  be  availed  of,  even 
though  the  complaint  alleges  that  it  was  and  the  answer  denies  such 
allegation  {McCarthy  v.  McCarthy^  143  K  Y.  235). 
The  judgment  should  be  affirmed. 

Woodward,  Jenks  and  Rich,  JJ.,  concurred ;  Hooker,  J.,  read 
for  reversal. 

Hooker,  J.  (dissenting) : 

This  is  an  action  to  foreclose  a  mechanic's  lien.  The  plaintiff 
was  a  laborer  for  the  defendant  Orio ;  Orio  had  a  contract  with  liie 
city  of  Yonkers,  one  of  the  other  defendants,  to  pave  a  certain 
street  within  the  limits  of  tlie  city.  The  appellants,  the  defendants 
Chiangoiie  and  Delucio,  were  the  bondsmen  for  Orio.  Before  the 
work  under  the  contract  was  done  Orio  refused  to  complete,  and 
assigned  his  interest  in  and  rights  under  the  contract  to  these  bonds- 
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men,  who  undertook  to  complete  the  contract  with  the  city  of 
Yonkers.  The  defendant  Raymond  also  had  a  claim  for  materials 
supplied  for  this  work,  but  all  of  the  parties  agreed  upon  the  trial 
that  he  should  have  his  pay  out  of  the  money  in  the  hands  of  the 
city  yet  unpaid  to  the  contractor ;  and  since  the  entry  of  judgment 
payment  has  been  made  to  the  defendant  Raymond,  agreeably  to 
the  understanding  between  all  the  parties.  The  other  defendants  are 
laborers  who  did  the  work  for  Orio  and  his  assignees.  Within  the 
statutory  time  after  the  completion  of  the  plaintiff's  work,  he  filed 
a  notice  of  lien  against  the  moneys  then  due  to  the  bondsmen,  to 
whom  the  contract  had  theretofore  been  assigned  by  the  defendant 
Orio ;  it  is  claimed  that  there  was  a  large  amount  of  money  in  the 
city's  hands  which  was  then  due  to  the  assignees  of  the  contractor, 
and  that  the  notice  of  lien  was  sufficient  to  impress  upon  those 
moneys  a  lien  in  favor  of  the  plaintiff  to  pay  him  for  the  labor  he 
had  performed.  The  plaintiff's  notice  of  lien  was  filed  on  November 
12,  1904 ;  the  action  was  commenced  .by  the  service  of  a  summons 
on  the  defendant  Chiangone  on  the  13th  day  of  February,  1905, 
and  on  the  defendant  Delucio  on  the  2l8t  day  of  February,  1905  ; 
but  the  date  of  the  service  of  the  summons  upon  the  defendant,  the 
city  of  Y'onkers,  is  not  stated  in  tlie  papers.  The  complaint  alleged 
that  the  action  was  commenced  within  ninety  days  from  the  filing 
of  the  plaintiff's  notice  of  lien. 

The  answer  of  the  defendants  Chiangone  and  Delucio  denied  that 
the  action  was  commenced  within  ninety  days  from  the  filing  of  the 
plaintiff's  notice  of  lien  ;  the  answer  of  the  city  admitted  this  alle- 
gation of  the  complaint  in  that  it  did  not  deny  it.  The  referee  has 
not  found  that  the  action  was  commenced  within  three  months  after 
the  filing  of  the  notice  of  lien.  There  is  no  finding  in  tliis  respect 
either  way.  The  other  defendants,  the  laborers,  went  to  trial  with- 
out having  served  any  answers  upon  the  appellants.  When,  dur- 
ing the  course  of  the  trial,  they  were  sworn  to  show  the  amount  of 
the  services  they  had  rendered  in  the  work  on  this  street,  the  appel- 
lants objected  to  the  evidence  on  the  ground  that  there  was  no 
issue  sufficiently  raised  in  that  respect  in  that  these  defendants  had 
served  no  copy  of  their  answer  upon  the  appellants.  These 
defendants,  however,  were  allowed  to  file  answers,  and  did  so ;  but 
sach  answers  not  only  actually  denied  the  allegation  of  the  plain- 
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tifiPs  complaint  that  the  action  was  commenced  witliin  ninety  davs 
after  the  filing  of  tlie  notice  of  the  plaintifiPs  lien,  but  also  failed  to 
allege  in  the  interest  of  the  pleaders  that  snch  was  the  case. 

The  judgment  which  was  entered  provided  that  out  of  the  mon- 
eys due  from  the  city  to  tlie  appellants  as  assignees  of  the  contract 
of^Qrio  with  the  city,  there  should  be  paid,  Jlrstj  the  Baymond 
claim ;  every  one  agreed,  however,  that  this  was  a  proper  pa^^ment, 
and  no  fault  is  found  with  the  judgment  in  that  respect;  second^ 
that  the  plaintiff  should  be  paid  the  amount  of  his  labor  ;  thirds 
that  the  city  of  Yonkers  should  be  paid  for  certain  materials  it  fur- 
nished ;  tkwAfourthj  that  the  thirty-eight  laborer  defendants  be  paid 
the  amount  of  their  work.  The  real  parties  who  are  adversdy 
affected  by  this  judgment  are,  of  course,  the  assignees  of  the  contract, 
and  they  alone  have  appealed  from  the  judgment. 

It  seems  to  me  that  the  claim  the  appellants  make  that  the  judg- 
ment must  be  reversed  because  it  does  not  appear  that  the  action 
was  commenced  within  three  months  after  the  filing  of  the  notice 
of  lien,  is  sound.  The  statutory  provision  is  as  follows :  "  Duration 
of  lien  under  contract  for  a  public  improvement. —  If  the  lien  is  for 
labor  done  or  materials  furnished  for  a  public  improvement,  it  shall 
not  continue  for  a  longer  period  than  three  months  from  the  time 
of  filing  the  notice  of  such  lien,  unless  an  action  is  commenced  to 
foreclose  such  lien  within  that  time.  *  *  *  "  (Lien  Law  [Laws 
of  1897,  chap.  418],  §  17,  as  amd.  by  Laws  of  1902,  chap.  37.) 

The  language  of  the  statute  under  which  the  plaintiff  and  tlie 
laborer  defendants  claim  to  hold  a  lien  against  the  moneys  due  from 
the  city  to  the  appellants  is  distinct  in  its  provision  that  the  lien 
shall  have  no  validity  beyond  three  months  after  filing  unless  an 
action  is  commenced  to  foreclose.  Here  we  have  an  exception 
upon  whose  provision  the  plaintiff  relies ;  the  exception  is  embodied 
in  the  clause  of  the  statute,  and  the  plaintiff  must  plead  and  prove 
that  he  is  entitled  to  its  benefits,  namely,  that  the  action  was  begun 
within  three  months  {Ra/rris  v.  WUU,  81  N.  Y.  532,  546;  RowM 
V.  JanvHuy  151  id.  60,  67) ;  the  plaintiff  has  plead  the  exception, 
but  the  allegation  is  denied  by  the  appellants  and  even  by  the 
laborer  defendants ;  no  proof  was  offered  to  sustain  the  allegation 
and  no  finding  was  made  in  that  respect  by  the  referee.  That  the 
answer  of  the  defendant,  the  City  of  Yonkers,  admits  the  allega- 


Digitized  by 


Google 


Gbahah  v.  Pubosll.  407 


App.  Div.]  Second  Departmeot,  May,  1008. 

tion  of  the  complaint  does  not  save  the  situation,  for  the  interests 
of  the  city  and  those  of  the  appellants  are  adverse  and,  of  course, 
one  defendant  cannot  be  bound  or  prejudiced  by  the  allegations  of 
a  codefendant  whose  interests  are  adverse. 

The  time  the  action  was  commenced  and  hence  the  very  validity 
of  the  lien,  to  foreclose  which  the  action  is  brought,  was  an  issue 
in  the  case  raised  by  the  pleadings  and  the  burden  was  on  the  plain- 
tiff ;  there  is  no  finding  and  no  evidence  to  meet  this  burden,  and 
hence  the  judgment  must  be  reversed  as  far  as  the  plaintiff's  claim 
is  concerned  ;  the  claims  of  the  laborer  defendants  provided  for  in 
the  judgment  suffer  from  the  same  infirmity  and  as  to  them  it  must 
likewise  be  reversed,  and  the  city's  claim  is  so  closely  allied,  at  least 
in  its  establishment,  that  it  must  fall  with  the  balance  of  the 
judgment. 

I  advise  that  the  judgment  be  reversed  and  a  new  trial  ordered 
before  another  referee,  costs  to  abide  the  event. 

Judgment  of  the  County  Court  of  Westchester  county  afiirmed, 
with  costs. 


James  P.  Oraham,  Appellant,  v.  James  Fusoell,  Respondent. 

Second  Department,  May  1,  1908. 

Heal  property — when  sand  U  personalty  ~  converaioxi. 

Sand  placed  on  land  for  storage  and  not  for  the  improvement  of  the  soil  remains 
personalty  and  may  be  the  subject  of  conversion. 

Where  plaintiff  deposited  sand  on  the  land  of  another  without  permission  and 
the  land  was  later  sold  and  the  grantee  disposed  of  the  sand  to  a  third  party, 
both  the  grantee  and  the  purchaser  of  the  sand  are  liable  for  conversion, 
although  the  former  did  not  know  of  plaintiff's  ownership. 

Demand  on  the  grantee  of  the  land  was  not  necessary. 

It  is  immaterial  in  such  action  that  the  plaintiff  trespassed  when  he  placed  the 
sand  on  the  land. 

Appeal  by  the  plaintiff,  James  P.  Graham,  from  a  judgment  of 
the  Municipal  Court  of  the  city  of  New  York,  borough  of  Brook- 
lyn, in  favor  of  the  defendant,  rendered  on  the  29th  day  of  March, 
1907. 
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James  P.  Kohler  [^Benjamin  F.  Norria  with  him  on  the  brief], 
for  the  appellant. 

Edwin  C.  Low  {Alfred  Pagelow  with  him  on  the  brief],  for  tlie 
respondent. 

Jenks,  J. : 

The  plaintiff  placed  his  bnilding  sand  upon  the  land  of  Meeks  with- 
out permission  from  Meeks.  Meeks  sold  the  land  with  the  sand 
upon  it  to  Abrams.  Abrams  sold  and  delivered  the  sand  to  Piircell. 
This  action  is  against  Abrams  and  Pnrcell  for  conversion.  The 
court  dismissed  the  case  as  to  Abrams  at  the  close  of  plaintiflPs  case, 
and  at  the  close  of  the  whole  case  gave  judgment  for  Purcell.  The 
plaintiff  appeals.     I  think  that  the  court  erred  in  each  disposition. 

As  this  sand  had  been  taken  from  its  bed  it  was  a  subject  of  con- 
vereion  {Land  cfe  Gravel  Co.  v.  Commission  Co:^  138  Mo.  444), 
unless  it  thereafter  became  realty.  That  sand  could  not  be  regarded 
as  realty,  for  it  is  clear  that  it  was  not  put  down  for  improve- 
ment or  change  of  the  soil,  but  merely  for  storage.  There  is  no 
proof  that  Meeks  ever  regarded  or  treated  the  sand  as  annexed, 
and  there  is  proof  that  Abrams  did  not,  inasmuch  as  he  sold 
it  as  personal  property  on  the  avowed  theory  that  he  owned 
it  because  he  had  bought  land  with  the  sand  upon  it.  AlB  Abrams 
sold  and  delivered  the  sand  it  was  immaterial  that  he  was  igno- 
rant of  the  plaintiffs  ownership  or  honestly  believed  that  he  him- 
self was  the  owner  thereof.  {Pease  v.  Smithy  61  N.  Y.  477.) 
And  no  demand  upon  Abrams  was  necessary,  inasmnch  as  he  sold 
and  delivered  up  the  sand  to  the  purchaser.  {Ibid ;  GUtssnefs, 
Wheaton,  2  E.  D.  Smith,  352.)  Of  course,  the  owner  of  a  thing 
may  abandon  it,  and  he  who  gains  possession  thereof  may  there- 
npon  become  the  owner  of  it.  So  it  i^  entirely  possible  tliat  one 
might  deposit  sand  upon  the  land  of  another  and  by  his  eondnet 
thereafter  justify  the  owner  of  the  land  in  the  belief  that  the  owner- 
ship had  been  abandoned,  that  he  thereupon  was  clothed  with 
ownership  and,  therefore,  was  entitled  to  dispose  of  it.  But  the  proof 
as  to  abandonment  thereof  must  be  unequivocal,  cogent  and  decisive. 
And  such  proof  was  not  presented  in  this  case.  As  to  Pnrcell  it  is 
established  clearly  that  he  knew  when  he  bought  and  tcjk  away  the 
sand  that  the  plaintiff  asserted  his  ownership  thereof.     But  Puroell 
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tnrned  his  back  on  the  plaintiflE  and  dealt  witii  Abramson  the  theory 
that  the  latter  owned  the  sand  because  the  plaintiflE  had  deposited 
it  on  the  land.  (See  BabcocJc  v.  GiU^  10  Johns.  287.)  It  matters 
not  if  the  plaintiflE  trespassed  when  lie  placed  the  sand  upon  the  land, 
for  that  wrong  neither  divested  him  of  his  property  nor  deprived 
him  of  his  right  to  recover  it  or  its  value  by  legal  proceedings. 
{Davis  V.  Davisj  72  App.  Div.  593.) 

The  judgment  is  reversed  and  a  new  trial  is  ordered,  costs  to  abide 
the  event. 

Woodward,  Hooker  and  Miller,  JJ.,  concurred. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 


John  NEroERSTEiN,  Jr.,  Respondent,  v.  Mary  B.  Cusiok,  Indi- 
vidually and  as  Executrix,  etc.,  of  Martin  Cusiok,  Deceased, 

Appellant. 

Second  Department,  May  1,  1006. 

Seal  property  —  covenant  —  speciflc  performance  —  damages. 

Where  a  landlord  makes  a  breach  of  his  covenant  to  renew  a  lease,  and  later  is 
unable  to  perform  specifically,  because  the  land  has  been  condemned,  his  tenant 
may  recover  damages. 

The  measure  of  damages  is  the  difference  between  the  rental  value  of  the  prem- 
ises for  the  full  term  specified  and  the  rent  reserved  in  the  lease. 

The  part  of  the  renewal  term  during  which  plaintiff  had  occupied  as  defendant's 
tenant  should  be  excluded  in  computing  the  damages,  but  not  the  time  during 
which  plaintiff  occupied  as  tenant  of  the  city  which  took  the  lands  by  eminent 
domain. 

Appeal  by  the  defendant,  Mary  B.  Cusick,  individually  and  as 
executrix,  etc.,  from  a  judgment  of  th )  Supreme  Court  in  favor  of 
the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
Kings  on  the  22d  day  of  April,  1907,  upon  the  decision  of  the  court 
rendered  after  a  trial  at  the  Kings  County  Special  Term. 

William  E.  G.  Mayer^  for  the  appellant. 

Alfred  J.  Gilchrist  [Jacob  Neu  with  him  on  the  brief],  for  the 
Teeoopdent. 
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Jeneb,  J. : 

The  lease  to  the  plaintiff  from  the  defendant  contained  a  cove- 
nant for  a  renewal  of  a  term  to  begin  immediately  after  April  1, 

1903.  The  tenant  sned  for  a  specific  performance  of  that  cove- 
nant. The  defendant's  demurrer  which  challenged  any  cause  of 
action  was  sustained  at  Special  Term  and  in  this  court  (83  App.  Div. 
36),  but  was  reversed  in  tiie  Court  of  Appeals.  {Jfeiderstein  v. 
Cimckj  1Y8  N.  Y.  543.)  The  defendant  answered  and  now  appeals 
from  the  judgment  for  the  plaintiff  rendered  upon  trial.  The  Spedal 
Term  found  that  specific  performance  was  impossible,  in  that  the  city 
of  New  York  condemned  the  premises  for  park  purposes  and  took 
title  thereto  on  April  25,  1904. 

The  judgment  of  the  Court  of  Appeals  is  the  law  of  this  case, 
and  under  it  the  plaintiff  was  entitled  to  a  renewal  beginning 
immediately  after  April  1,  1903.  The  plaintiff  as  a  lessee  (and  snch 
would  have  been  his  status  but  for  the  refusal  of  the  defendant  to 
keep  her  covenant)  would  have  been  entitled  to  compensation  for 
the  paramount  eviction  by  the  city  in  its  exercise  of  the  right  of 
eminent  domain.     (Greater  N.  Y.  Charter,  §  980.*) 

The  learned  Special  Term  applied  the  correct  rule  of  damages^ 
viz.,  the  difference  between  the  rental  value  of  the  premises  for  tlie 
full  term  specified,  namely,  five  years,  and  the  rent  reserved  in  the 
lease.  {TriUl  v.  Gra/nger,  8  N".  Y.  115 ;  Dodds  v.  Hakes^  114  id. 
265 ;  Eastman  v.  MayoTy  152  id.  473 ;  Larkin  v.  Mialandj  100  id. 
212.)  But  the  amount  of  the  judgment  is  erroneous.  The  court 
found  without  exception  that  the  plaintiff  remained  in  possession 
and  in  occupancy  as  the  tenant  of  the  defendant  down  to  April  25, 

1904.  Hence  in  determination  of  the  amount  of  the  damages  the 
period  of  such  possession  and  occupancy  must  be  excluded  from 
the  five  years'  term.  For  the  plaintiff  during  that  time  enjoyed 
from  the  landlord  all  that  he  was  entitled  to  if  the  renewal  of 
the  lease  had  been  given.  The  court  also  found  without  exception 
that  the  plaintiff  remained  in  occupation  and  possession  as  tlie  ten- 
ant of  the  city  until  on  or  about  the  month  of  September,  1905,  and 
it  is  contended  that  this  period  should  likewise  be  excluded  from 
the  five  years'  term.  But  the  defendant  in  no  way  procured  snch 
—  ■  .     ■  ,      - 

*See  Laws  of  1901,  chap.  466,  §  980.  Since  amended  by  Laws  of  1905,  chap. 
299,  and  Laws  of  1906,  chap.  658.—  [Rep. 
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tenancy,  the  fact  thereof  was  res  inter  alios  acta^  and  such  ten- 
ancy was  not  afforded  or  permitted  by  the  city  of  New  York  in  order 
to  discharge  in  part  the  Hability  of  the  defendant.  For  these  reasons 
I  think  that  the  point  is  not  weH  taken.  (Siith.  Darn.  [3d  ed.] 
§  168 ;  see  as  to  the  principle,  AppUton  v.  Ma7*x^  191  N.  Y.  81.) 
As  between  tlie  plaintiff  and  tlie  defendant,  any  concession  or  grace 
on  the  part  of  the  city  should  inure  to  the  incidental  benefit  of  the 
plaintiff  rather  than  to  that  of  the  defendant,  the  wrongdoer.  The 
court  plainly  cast  the  damages  from  the  conclusion  that  the  rental 
value  of  the  premises  was  $2,000  a  year  in  excess  of  the  rent 
reserved.  The  evidence  justifies  this.  I  think,  however,  that  it  is 
not  necessary  to  grant  a  new  trial,  for  the  data  permit  a  certain 
correction.  There  should  be  deducted  from  the  term  of  five  years 
the  period  during  which  the  plaintiff  was  in  possession  and  in  occu- 
pancy of  the  premises  as  tenant  of  the  defendant,  and  the  damages 
c:ist  in  the  fashion  followed  by  the  court  for  the  remainder  of  the 
period. 

The  judgment  is  reversed  and  a  new  trial  is  granted,  costs  to  abide 
the  event,  unless  within  twenty  days  the  plaintiff  consent  to  a  reduc- 
tion of  the  judgment  in  accord  with  the  opinion,  in  which  event  the 
judgment  as  so  modified  is  affirmed,  without  costs.  Settle  the  order 
before  Mr.  Justice  Jenks. 

Woodward,  Hookee,  Rich  and  Milleb,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  event, 
unless  within  twenty  days  plaintiff  consent  to  a  reduction  of  the 
judgment  in  accord  with  the  opinion  of  Jenks,  J.,  in  which  event 
the  judgment  as  so  modified  is  affirmed,  without  costs. 
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Walter  L.  O'Shba  and  G.  Harry  O'Shba,  Kespondents,  «.  Isaac 
MoRiTz,  Appellant. 

Second  Department,  May  1,  1^. 

Judgment  ~  res  ad^udicata  —  determination  without  formal  judgfment — 
mechanic's  lien  —  order  that  lienor  be  paid  —  accord  and  aatisfactioiL 

Where  a  defendant  sued  for  the  foreclosure  of  a  mechanic's  lien  counterckiiiis 
damages  for  defects  in  the  work  and,  after  a  trial  of  the  issues  resulting  in  a 
decision  in  the  plaintiff's  favor,  moves  with  the  consent  of  the  plaintiff  for  an 
order  that  the  recovery  be  satisfied  out  of  moneys  paid  into  court  to  dischargie 
the  lien,  a  subsequent  action  by  the  defendant  to  recover  for  the  alleged  failure 
of  the  plaintiff  to  perform  is  barred  although  no  Judgment  or  decree  was 
entered  upon  the  decision  in  the  former  action. 

Moreover,  the  final  order  entered  upon  consent  of  parties  determining  that  the 
plaintiff  was  entitled  to  be  paid  in  full  out  of  the  money  deposited  to  discharge 
the  lien  is  equivalent  to  a  judgment  and  is  res  adjudicata  as  to  the  issues  tried. 

Moreover,  as  the  defendant  acquiesced  in  the  decision  of  the  court  and  moved 
that  the  plaintiff  be  paid  in  full,  it  was  an  accord  and  satisfaction  of  his  daim 
for  damages  by  defective  work. 

Appeal  by  the  defendant,  Isaac  Moritz,  from  a  judgment  of  the 
Municipal  Court  of  the  city  of  New  York,  borough  of  Brooklyn,  in 
favor  of  the  plaintiffs,  rendered  on  the  9th  day  of  October,  1907. 

Robert  A.  McDuffie^  for  the  appellant. 

William  W.  Wingate^  for  the  respondents. 

Jenks,  J. : 

The  defendant  appeals  from  a  judgment  of  the  Municipal  Court 
in  an  action  to  recover  damages  for  defects  in  his  work  under  a 
contract  between  the  parties.  The  contract  was  subordinate  to  a 
contract  between  the  plaintiflEs  and  a  third  party.  This  defendant 
filed  a  mechanic's  lion  which  covered  thi£  work,  and  these  plaintiffs 
sought  to  discharge  the  lien  by  a  payment  into  court.  Thereafter 
this  defendant  brought  action  in  the  Supreme  Court  on  May  20, 
1004,  against  these  plaintiffs  and  the  owner,  to  have  his  lien 
adjudged  and  to  foreclose.  Issue  ^as  joined  and  trial  was  had. 
The  Special  Term  decided  that  the  plaintiff  must  have  recovery  in 
full,  without  costs.  Thereafter,  upon  consent  of  the  attorney  for  the 
plaintiffs,  and  on  motion  of  the  attorney  for  the  defendant,  an  order 
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w.is  entered  in  that  action  tliat  the  city  cliamberlain  pay  the  recovery 
in  full  out  of  the  moneys  deposited  to  discharge  the  lien.  The  order 
was  complied  with  and  the  litigation  was  thus  closed.  It  appears 
from  the  record  before  us  that  the  present  claim  of  the  plaintiffs 
was  heard,  tried  and  disposed  of  on  the  merits  in  the  Supreme 
Court,  after  a  ruling  that  the  defendant  could  establish  it  so  as  to 
lessen  the  amount  of  the  plaintiffs'  claim  for  full  performance. 

The  defendant  in  this  action  contended  that  the  principle  of  res 
adjudicaia  applied.  But  the  learned  counsel  for  the  respondents 
insisted  that  inasmuch  as  no  judgment  or  decree  was  entered  upon 
the  decision  of  the  Supreme  Court  this  principle  was  unavailable. 

It  is  well  settled  that  it  is  the  judgment  which  constitutes  the 
bar,  not  the  preliminary  determination  of  the  court.  {Rudd  v. 
Cotmell^  171  N.  Y.  129,  and  authorities  cited.)  The  reason  is  that 
there  should  be  proof  that  there  was  finality  to  the  former  action 
which  is  pleaded  as  adjudication.  But  the  omission  to  enter  a 
formal  judgment  in  the  action  in  the  Supreme  Court  was  not  due  to 
the  fact  that  any  issue  was  undetermined  or  that  aught  remained  to  be 
done.  Final  judgment  would  have  necessarily  followed  the  decision 
i-endered.  But  at  the  instance  of  the  defendant  in  that  action  the 
parties  acquiesced  in  the  decision  and  dealt  with  each  otlier  as  if 
final  judgment  had  been  formally  entered.  There  are  authorities 
to  the  effect  that  a  verdict  which  has  been  paid  is  conclusive. 
(  Willcocks  V.  HoweU,  8  Ont.  576 ;  Pollitz  v.  ScheU,  30  Fed.  Eep. 
421,  citing  Catlin  v.  Taylor ^  18  Yt.  104;  Armstrong  v.  Colby ^  47 
id.  359.)  But  it  is  not  necessary  to  rest  upon  these  decisions,  for 
the  final  order  entered  by  the  court  in  that  action  upon  the  consent 
of  both  parties  had  all  of  the  effect  of  a  judgment  entered  in  the 
action,  for  it  determined  that  the  plaintiff  was  entitled  to  the  full 
amount  of  his  claim  and  the  defendant  was  not  entitled  to  any 
deduction  therefrom  by  the  reason  of  defective  work.  And  the 
fact  shown  by  it  was  that  a  litigation  which  involved  this  claim  and 
wherein  this  claim  was  tried  was  determined  on  the  merits  wholly 
adverse  to  these  plaintiffs.  (See  Otis  v.  Crouch^  89  Hun,  548,  551.) 
Moreover  it  may  be  inferred  that  but  for  the  application  of  the 
defendants  in  that  action  to  their  opponent  for  consent  to  the  entry 
of  this  order  in  the  litigation  which  had  the  finality  and  full  effect 
of  a  judgment^  and  the  entry  of  that  order,  the  plaintiff  would  have 
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entered  the  judgment  as  of  right.  I  think  then  that  we  shoald  be 
deaf  to  the  contention  that  the  order  had  not  the  effect  of  a  final 
jndgment  so  far  as  the  doctrine  of  res  adjvdicata  is  concerned,  and 
permit  these  plaintiffs  to  try  again  a  question  which  was  settled 
against  them  and  which  they  affirmatively  accepted  as  a  finality, 
renouncing  their  right  of  appeal. 

Further,  the  litigation  before  the  Supreme  Court  in  effect  pr«- 
sented  a  claim  by  the  plaintiff  in  tliat  action  for  the  contract  price 
for  work  done  and  a  claim  by  the  defendants  in  that  action  that 
they  were  damaged  by  defective  work.  I  think  that  the  acquies- 
cence by  the  defendants  in  the  decision  by  the  Supreme  Court,  as 
indicated  hj  their  affirmative  entry  of  the  order  which  practically 
ended  it  wholly  in  favor  of  the  plaintiff  in  that  action,  coupled  with 
the  action  of  that  plaintiff,  constituted  an  accord  and  satisfaction. 
{Foster  v.  Trully  12  Johns.  456,  cited  with  approval  in  Davis  v. 
Spencer^  24  K  Y.  391 ;  Vedder  v.  Veddei-^  1  Den.  257;  note  to 
Boosey  v.  Woody  3  H.  &  C.  [Exch.]  484;  WiOcocJcs  v.  HaweU, 
supra) 

I  advise  that  the  judgment  be  reversed,  with  costs,  and  that 
judgment  be  ordered  for  the  defendant,  with  costs. 

Woodward,  Hooker,  Qaynor  and  Miller,  JJ.,  concurred. 

Judgment  of  the  Municipal  Court  reversed,  with  costs,  and 
judgment  ordered  for  the  defendant,  with  costs. 


The  People  of  the  State  of  New  York  ex  rel.  J.  Esler  Ecker- 
son, Relator,  v.  The  Board  of  Education  and  the  Trustees  of 
Union  Free  School  District  No.  1  of  the  Town  of  Havsbstraw, 
KooKLAND  County,  New  York,  Respondents. 

Second  Department,  May  1,  1908. 

Tax  —  refunding  excessive  school  tax  —  retroactive  statute  —  confltmc- 
tion  of  statutes  —  constitutional  law. 

Section  256  of  the  Tax  Law,  as  amended  by  chapter  721  of  the  Laws  of  1907,  pro 
viding  in  Hubstance  that  when  a  tax  shall  have  been  levied  and  collected  in  a 
school  district  on  an  assessment,  the  value  of  which  has  been  ascertained  from 
the  town  assessment  roll  and  such  assessment  roll  has  been  adjudged  to  fkave 
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been  erroneous,  the  trustees  of  the  school  district  shall  allow  the  person  taxed 
the  amount  paid  by  him  in  excess  of  the  proper  tax,  with  interest,  is  retroactive. 
Hence,  a  person  who  by  certiorari  under  chapter  269  of  the  Laws  of  1880  has 
secured  a  reduction  in  valuations  made  by  town  assessors  is  entitled  to  a  refund 
of  a  part  of  the  school  taxes  subsequently  paid,  although  at  the  time  the  school 
tax  was  paid  the  act  of  1880  had  been  repealed  by  the  Tax  Law. 

Such  taxpayer  is  not  estopped  from  recovering  a  portion  of  the  school  tax, 
although  under  section  68  of  title  7  of  chapter  555  of  the  Laws  of  1864,  then  in 
force,  he  had  an  opportunity  to  review  the  school  tax  of  which  he  did  not  avail 
himself,  for  chapter  721  of  the  Laws  of  1907  affords  a  new  statutory  scheme  for 
the  refund  of  excessive  payments. 

Nor  is  he  estopped  because  his  payment  was  voluntary,  as  the  mere  fact  that 
the  payment  of  a  tax  is  voluntary  does  not  debar  the  Legislature  from  pro- 
viding for  the  refund  of  that  part  which  is  excessive. 

The  Legislature  has  power  to  authorize  the  refunding  of  an  excessive  tax  by 
retroactive  statute. 

Although  the  practical  effect  of  an  act  may  be  considered  by  the  courts  in  arriv- 
ing at  the  legislative  intent,  they  cannot  under  the  guise  of  interpretation 
nullify  or  limit  a  stntute  because  they  may  not  approve  of  its  policy  or  scope. 
Legislative  policy  is  not  the  concern  of  the  courts  so  long  as  an  enactment  is 
within  the  Constitution. 

The  courts  must  enforce  the  provision  of  said  statute  allowing  interest  on  the 
amount  refunded,  although  the  effect  thereof  is  to  give  an  interest-paying 
investment  to  the  person  taxed. 

Said  statute  of  1907  requiring  the  refunding  of  an  excessive  school  tax  is  not 
unconstitutional  as  imposing  upon  one  person  the  debt  of  another,  for  taxes 
are  not  to  be  regarded  as  debts  within  the  constitutional  prohibition,  and  even 
if  so  considered  the  statute  merely  returns  to  the  debtor  the  excess  paid  over 
that  due  and  does  not  make  a  donation  or  gift. 

Said  statute  of  1907  is  not  obnoxious  to  section  6  of  article  7  of  the  State  Consti- 
tution prohibiting  the  allowance  of  stale  claims  against  the  State. 

Cebtiorari  isfiued  otit  of  the  Supreme  Court  and  dated  the  6th 
day  of  January,  1908,  directed  to  The  Board  of  Education  of  Union 
Free  School  District  No.  1  of  the  Town  of  Haverstraw,  etc.,  and  to 
AIoiizo  Wheeler  and  others,  as  trustees  of  said  union  free  school 
district,  etc.,  directing  them  to  certify  and  return  to  the  office  of 
tlie  clerk  of  the  county  of  Westchester  all  and  singular  their  pro- 
ceedings had  in  relation  to  the  rejecting  of  certain  claims  for  a 
refund  of  a  part  of  school  taxes. 


Hcilph  E.  Prime^  for  tlie  relator. 
William  McCauley^  for  the  respondents. 
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Jenks,  J. : 

The  valuations  of  tlie  realty  as  a  basis  for  these  taxes  were  ascer- 
tained and  were  taken  by  the  board  of  education  as  required  by  law 
(Laws  of  1864,  chap.  555,  tit.  7,  §  67 ;  Id.  tit.  9,  §  10,  as  aind.  by 
Laws  of  1884,  chap.  49,  and  Laws  of  1886,  chap.  595)  from  the 
last  assessment  roll  of  the  town  made  by  the  town  assessors.     These 
taxes  were  assessed  in  1886  and  1887,  and  were  paid  on  Novem- 
ber 1,  1886,  and  on  October  15,  1887,  respectively.     In  September, 
1886,  and  in  September,  1887,  respectively,  the  owners  of  the  realty 
obtained  a  writ  of  certiorari  under  chapter  269  of  the  Laws  of  1880 
to  review  the  valuations  of  the  town  assessors  for  those  years,  and 
thereby  secured  final  orders  or  judgments  for  substantial  reductioits 
in  such  valuations.     The  claims  which  are  the  subject  of  the  writ 
now  before  us  were  presented  to  the  board  of  education  and  the 
district  trustees  in  November,  1907,  under  section  256  of  the  Tax 
Law  (Laws  of  1896,  chap.  908),  as  amended  by  chapter  721  of  the 
Laws  of  1907,  which  reads :  "  3.  When  a  tax  shall  have  been  levied 
and  collected  in  any  school  district  of  this  State  upon  any  property 
within  such  district  on  any  assessment  value  thereof  which  shall 
have  been  ascertained  from  a  town  assessment  roll  and  which  assess- 
ment upon  such  town  roll  shall  liaVe  been  ordered,  adjudged  or  deter- 
mined by  order  of  the  court  as  aforesaid  to  have  l>een  illegal,  erro- 
neous or  unequal  and  which  assessment  though  made  by  town  assessors 
was  adopted  and  was  used  in  such  district  for  the  purpose  of  taxa- 
tion for  school  purposes,  then  and  in  such  case  the  trustees  of  such 
school  district  shall  audit  and  allow  and  cause  to  be  paid  to  tlie 
petitioner,  or  other  person  who  shall  have  paid  such  tax,  the  anioont 
paid  by  him  in  excess  of  what  the  school  tax  would  have  been  in 
such  case  if  the  assessment  had  been  made  as  ordered,  adjudged  or 
determined  by  such  order  of  the  court,  together  with  interest  thereon 
from  the  date  of  the  payment. 

"  Application  to  the  proper  officer  for  the  audit  and  allowance  of 
such  moneys  must  be  made  by  the  petitioner  or  other  person  paying 
such  tax  as  follows :  Where  the  writ  of  certiorari  was  issued  pur- 
suant to  chapter  two  hundred  and  sixty-nine  of  the  laws  of  eighteen 
hundred  and  eighty,  and  such  tax  shall  not  have  been  heretofore 
refunded,  such  application  must  be  made  within  three  years  from 
the  passage  of  this  act.     When  the  writ  of  certiorari  was  issued 
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nnder  tlie  provisiocs  of  this  act,  then  such  application  for  andit  and 
allowance  must  be  made  witliin  three  years  after  the  entry  of  the 
final  order  ordering  or  adjudging  or  determining  such  assessment 
to  have  been  illegal,  erroneous  or  unequal ;  provided  that  the  time 
of  the  pendency  of  any  appeal  in  any  such  proceeding  or  from  any 
such  order  shall  not  be  deemed  any  part  of  such  three  years."  This 
statutory  scheme  is  a  refund  to  the  taxpayer  of  the  amount  actually 
paid  in  excess  of  amount  which  he  would  have  been  required  to  pay 
if  the  valuations  taken  by  the  school  trustees  had  been,  not  those 
determined  by  the  town  assessors,  but  such  valuations  as  reduced  by 
the  certiorari  proceedings  under  the  act  of  1880. 

The  claims  are  of  the  kind  described  in  subdivision  3  of  the  said 
act  of  1907,  and  I  think  that  they  are  within  the  purview  of  that 
statute.  The  language  of  subdivision  3  is:  ^^When  a  tax  shcUl 
have  been  levied  and  collected,"  etc.  And  ^'  shall  have  been "  is  a 
f utare  perfect  tense,  for  it  contemplates  an  event  completed  in  the 
f ntnre,  without  reference  to  the  past.  {StaUy  Alden^  proH.j  v.  City 
of  Newark,  40  N.  J.  Law,  92 ;  Dewart  v.  Pwrdy,  29  Penn.  St.  118 ; 
Endlich  Stat.  §  272.)  Notwithstanding  this  expression  and  the  fact 
that  the  statute  amends  a  general  law,  I  think  there  is  clear  indication 
of  the  legislative  intent  that  the  statute  shall  be  retrospective  as  well 
as  prospective.  This  intent  appears  in  the  2d  paragraph  of  sec* 
tion  3  regulative  of  the  application  for  the  refund.  For  it  provides : 
^^  Where  the  writ  of  certiorari  was  issued  pursuant  to  chapter  two 
hundred  and  sixty-nine  of  the  laws  of  eighteen  hundred  and  eighty, 
and  such  tax  shall  not  have  been  heretofore  refunded,  such  applica- 
tion must  be  made  within  three  years  from  the  passage  of  this  act." 
As  this  expressly  authorizes  the  presentation  of  claims  based  upon 
a  reduction  made  pursuant  to  a  certiorari  issued  under  the  act  of 
1880,  and  as  that  act  was  repealed  by  the  Tax  Law  (Laws  of  1896, 
chap.  908,  §§  280,  281),  such  a  writ  must  have  been  issued  previous 
to  the  time  of  this  repeal  — 1896.  The  reduction  resultant  from 
sach  a  writ  then  must  have  been  made  of  values  assessed  previous 
to  the  repeal  of  that  act,  and  as  the  claim  is  to  be  based  upon  such 
reduction,  it  follows  that  the  relief  afforded  is  retrospective.  The 
language  itself  admits  of  retrospective  construction.  {Norris  v. 
SuUivcm,  47  Conn.  474 ;  Jaclcson  v.  Cha/jpmany  3  Cow.  390.)  In 
App.  Div.— Vol.  CXXVI.        27 
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the  N orris  Case  {supra)  the  court  says :  "  The  words  '  shall  have 
levied' are  susceptible  of  both  past  and  future  application ;  they 
furnish  a  convenient  form  for  legislative  use  when  it  is  desired 
to  give  all-inclusive  force  to  a  single  expression.  Therefore,  as 
they  may  mean  future,  or  past  and  future,  it  becomes  a  question 
of  legislative  intent  in  each  statute."  It  cannot  be  argued  that 
this  legislative  expression  as  to  a  certiorari  under  the  act  of  1880 
was  in  forgetf nlness  of  the  repeal  of  that  act,  or  that  the  intent  was 
merely  to  refer  to  certiorari  proceedings  taken  under  the  act  of 
1880,  or  its  eqxiivalent  (Laws  of  1896,  chap.  908,  §  250  et  seq.)j  for 
the  reason  that  after  this  specific  declaration  as  to  the  said  act  of 
1880,  the  act  proceeds:  "When  the  writ  of  certiorari  was  issued 
under  the  provisions  of  this  act,"  etc.,  referring  to  the  general  law 
which  repealed  and  supplanted  the  act  of  1880,  namely,  chapter  908 
of  the  Laws^of  1896,  inasmuch  as  this  act  of  1907  is  in  terms  an 
amendment  of  the  said  general  law  of  1896. 

It  is  urged  that  under  section  68  of  title  7  of  the  act  of  1864  (Chap. 
555)  the  taxpayer  was  afforded  an  opportunity  of  having  the  school 
tax  assessment  reviewed,  and  that  having  failed  to  avail  himself 
thereof  by  giving  notice  or  by  taking  any  step  for  a  reduction  of  the 
valuation  taken  for  the  school  tax  purposes,  he  is  now  estopped. 
The  answer  is  that  the  statute  of  1907  affords  in  itself  a  new 
statutory  scheme  for  a  refund  of  excessive  payments,  which  the 
statute  itself  declares  shall  be  determined  as  excessive  perforce 
of  an  adjudication  in  certiorari  proceedings.  It  is  not  supple- 
mental to  any  section  of  the  act  of  1864,  or  to  that  act  or  to 
the  acts  which  continued  its  provisions,  or  in  any  way  is  it  made 
conditional  upon  it,  or  of  any  step  taken  thereunder.  The  only 
condition  as  to  presentation  of  the  claims  now  up  {i.  e.y  those 
based  upon  the  result  of  a  certiorari  under  the  act  of  1880)  is, 
"and  such  tax  shall  not  have  been  heretofore  refunded."  (Tax 
Taw,  §  256,  as  amd.  supra,)  It  is  contended  that  inasmuch  as  the 
payments  were  voluntary,  the  tax  could  not  be  refunded.  The 
mere  fact  that  the  tax  was  paid  voluntarily  does  not  debar  the 
Legislature  from  providing  for  a  refund  of  that  part  which 
is  excessive.  (Cooley  Taxn.  [2d  ed.]  753 ;  Matter  of  Adams 
V.  Supervisors^  154  N.  Y.  626.)  The  statute  itself  is  not  lim- 
ited to  involuntary  or  compulsory  payments;  the  only  conditions 


Digitized  by 


Google 


People  ex  bel.  Eokersoi^  v.  Board  op  Eddcation.       419 


App.  Div.]  Second  Department,  May,  1908. 

expressed  are  that  the  tax  shall  have  been  levied  atid  paid  upon  a 
basis  thereafter  pronounced  improper  by  the  courts,  and  that  it 
shall  not  heretofore  have  been  refunded.  .  In  Matter  of  Adams  v. 
Supervisors  (supra)  the  court  say:  "With  respect  to  the  other 
question,  all  that  the  statute  requires  a  party  who  makes  such  an 
application  to  the  supervisors  to  show  is  that  the  county,  through  its 
proper  officer,  had  collected  from  him  a  tax  illegally  or  improperly 
assessed  or  levied.  It  would  not  be  very  difficult  to  show  that  the 
payment  in  this  case  was  compulsory ;  but  whether  it  was  or  not, 
the  executor  had  the  right  to  have  the  money  refunded,  since  the 
statute  was  intended  for  the  benefit  of  a  party  who  pays  an  illegal 
tax  voluntarily,  as  well  as  one  who  pays  under  what  the  law  terms 
duress."  The  moral  obligation  to  refund  an  excessive  tax  is  just  as 
strong  whether  it  was  paid  volnntarily  or  by  duress,  for  the  ground 
thereof  is  a  payment  beyond  that  which  should  in  jnstice  have  been 
charged.  This  statute  avowedly  rests  upon  the  proposition  that  the 
amonnt  paid  was  excessive  because  the  basis  for  such  amount  was 
determined  excessive  by  the  adjudication  of  the  courts,  and  it  but 
refunds  the  difference  between  the  amount  actually  imposed  and 
paid  and  the  amount  which  would  have  been  imposed  and  paid 
upon  a  fair  basis  as  thus  determined.  Determining  from  a  legal 
adjudication  to  that  effect  that  the  basis  of  the  tax  was  excessive, 
the  Legislature  has  deemed  that  a  moral  obligation  exists  and  has 
given  it  legal  effect  by  a  retroactive  statute.  The  principle  that  such 
a  statute  is  within  the  legislative  power  is  well  settled.  (  Wrought 
Iron  bridge  Co.  v.  Town  of  Attica^  119  N.  Y.  204 ;  Matter  of  Chajh 
man  v.  City  of  New  Torky  168  id.  80, 84 ;  Lycoming  v.  Unian^  15 
Penn.  St  166.)  The  argument  that  when  the  payment  was  volun- 
tary such  a  refund  should  not  be  ordered  is  one  addressed  to  the 
Legislature,  not  the  courts.  The  legislative  policy  is  not  the  con- 
cern of  the  courts  so  long  as  the  legislative  enactment  is  within  the 
Constitution.  The  practical  effect  of  an  act  may  of  course  be 
considered  by  the  courts  in  arriving  at  the  legislative  intent  where 
that  requires  an  interpretation,  but  under  the  guise  of  interpreta- 
tion the  courts  will  not  nullify  or  limit  a  statute  because  they  may 
not  approve  of  the  policy  or  of  the  scope  of  the  statute.  Of  course 
it  may  be  said  that  the  application  of  the  statute  to  this  case  and 
thoee  like  unto  it  is  in  effect  to  give  an  interest-paying  investment 
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for  twenty  years  to  the  relator.     But  that  fact  affords  no  justifica- 
tion for  nullification  or  judicial  legislation.     Such  criticiBtn  is  not 
against  the  policy  of  a  refund  of  an  excess,  but  against  that  expiesB 
provision  of  the  statute  which  affords  interest.     But  the  obligation 
to  refund  carries  with  it  the  right  to  interest  as  matter  of  oouiBe. 
{Matter  of  O' Berry,  179  N.  Y.  288.)     It  is  urged  that  this  statute 
is  unconstitutional  because  it  attempts  to  impose  upon  one  person  the 
debt  of  another.     Taxes  are  not  to  be  regarded  as  debts  within  a  con- 
stitutional prohibition  relating  to  debts.     {Linn  v.  O^NeH^  55  N-  J, 
Law,  58 ;  City  of  Camdm  v.  AUen,  26  id.  398 ;  Cooley  Taxn.  [2d  ed] 
15  et  seq.)     But  even  if  we  consider  this  tax  as  a  "  debt,"  this  statute 
but  adjusts  the  "debt"  in  that  it  returns  to  the  "debtor"  theexces 
paid  by  him  over  what  was  due  from  him.    This  statute  but  provides 
for  an  abatement,  not  for  a  donation  or  a  gift.     {Matter  of  Chapman 
V.  Giiy  of  New  York,  supra,  83  et  seq. ;  Mayor  of  New  York  v. 
Tenth  National  Bank,  111  N.  Y.  459.)    It  is  also  urged  that  the 
claims  are  barred  by  the  Statute  of  Limitations.     This  statnte  is  not 
obnoxious  to  section  6  of  article  7  of  tlie  Constitution  because  that 
section  is  aimed  against  the  allowance  of  stale  claims  against  the 
State.    {Corkinge  v.  State,  99  N.  Y.  494;  Cayuga  Countyw.  State, 
153  id.  287,  288.)     The  statute  itself  prescribes  the  limitations  to  the 
application  which  it  authorizes.     (Tax  Law,  §  256,  as  amd.  «t^ra.) 
In  Campbell  v.  Holt  (115  U.  S.  620)  the  court  say  that  it  may  be  wefl 
held  that  in  an  action  to  recover  real  or  personal  property  where  tlie 
question  is  as  to  tlie  removal  of  the  bar  of  the  Statute  of  LimitatioDS 
by  legislative  act  after  the  bar  is  perfected,  such  act  deprives  a  per- 
son of  his  property  without  due  process  of  law,  because  by  the  law 
before  the  repealing  act  the  defendant  was  vested  with  property,  but 
that  to  remove  a  bar  which  a  statute  of  limitations  enables  a  debt<Hr  to 
set  up  "stands  on  very  different  ground,"  and  then  the  court  aay: 
"  We  certainly  do  not  understand  that  a  right  to  defeat  a  just  debt 
by  the  statute  of  limitations  is  a  vested  right^  so  as  to  be  beyond 
legislative  power  in  a  proper  case.     The  statutes  of  limitation,  as 
often  asserted  and  especially  by  this  court,  are  founded  in  public 
needs  and  public  policy  —  are  arbitrary  enactments  by  the  law-mak- 
ing power.     *    *    *    We  are  unable  to  see  how  a  man  can  be  8ud 
to  have  property  in  the  bar  of  the  statute  as  a  defense  to  his 
promise  to  pay.    In  the  most  liberal  extension  of  the  use  of  tka 
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word  property,  to  chosea  in  action,  to  incorporeal  rights,  it  is  new 
to  call  the  defense  of  lapse  of  time  to  the  obligation  to  pay  money, 
property.  It  is  no  natural  right.  It  is  the  creation  of  conventional 
law.  We  can  understand  a  right  to  enforce  the  payment  of  a  law- 
ful debt.  The  Constitution  says  that  no  State  shall  pass  any  law 
impairing  this  obligation.  But  we  do  not  understand  the  right  to 
satisfy  that  obligation  by  a  protracted  failure  to  pay.  We  can  see 
no  right  which  the  promisor  has  in  the  law  which  permits  him  to 
plead  lapse  of  time  instead  of  payment,  which  shall  prevent  the 
Legislature  from  repealing  that  law,  because  its  effect  is  to  make 
liim  fulfil  his  honest  obligations."  (See,  too,  Hulbert  v.  Cla/rkj  128 
-N.  T.  295.) 

Woodward,  Hookeb,  Gaynor  and  Miller,  JJ.,  concurred. 

Determination  of  the  board  of  education  and  trustees  set  aside, 
and  the  defendants  are  directed  to  proceed  to  audit  in  accordance 
with  the  opinion.     Settle  order  before  Mr.  Justice  Jenks. 


Ikb  Spbintz,  Appellant,  v.  William  O.  Saxton,  Respondent. 

Second  Department,  May  1,  1908. 

Sale  of  entire  stock  of  merchandise — presumption  of  fraud  —  chapter 
669  of  the  Laws  of  1004  constitutionaL 

Chapter  569  of  the  Laws  of  1904,  providing  that  the  sale  of  any  portion  of  a 
stock  of  merchandise  other  than  in  the  ordinary  course  of  trade,  etc.,  shall  be 
presumed  to  be  fraudulent  and  void  as  against  the  creditors  of  the  seller,  with 
certain  exceptions,  is  constitutional,  for  it  creates  merely  a  rule  of  evidence 
and  does  not  make  such  sale  absolutely  void  as  did  the  former  statute. 

Where  a  merchant  sells  his  entire  stock  of  eggs,  save  four  cases  which  were 
broken,  to  his  brother-in-law,  who  testified  that  he  was  an  egg  dealer  and  a 
carpenter,  but  M'hose  testimony  is  vague  and  unsatisfactory,  and  there  is  no 
proof  that  the  seller  complied  with  the  requirements  of  chapter  569  of  the  Laws 
of  1904,  the  sale  is  presumptively  fraudulent. 

WooDWAKD,  J.,  dissented,  with  opinion. 

AppbaIi  by  the  plaintiff,  Ike  Sprintz,  from  a  judgment  of  the 
Municipal  Court  of  the  city  of  New  York,  borough  of  Brooklyn, 
in  favor  of  the  defendant,  rendered  on  the  15th  day  of  October, 
1907,  dismissing  the  complaint. 
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Edward  L  Owrvar  [  William  F.  Walsh  with  him  on  the  brief], 
for  the  appellant 

Benjamin  Leaser^  for  the  respondent 

Jenks,  J. : 

This  is  an  appeal  from  a  judgment  of  the  Mnnicipal  Court  dis- 
missing tlie  complaint  in  an  action  for  conversion  of  personal  prop- 
erty. The  defendant's  success  is  due  to  his  invocation  of  chapter 
569  of  the  Laws  of  1904,  entitled  "  An  act  to  amend  chapter  five 
hundred  and  twenty-eight  of  the  laws  of  nineteen  handred  and  two, 
entitled  ^  An  act  to  regulate  the  sales  of  merchandise  in  bulk,'  rela- 
tive to  notice."  This  appeal  challenges  both  the  application  of  tbe 
statute  in  view  of  the  plaintiff's  proof  and  the  constitationAlit? 
thereof.  The  statute  amends  chapter  528  of  the  LawB  of  1903 
which  was  declared  unconstitutional.  (  Wright  v.  Hart,  182  N.  T. 
330.)  The  provision  of  section  1  of  the  statute  of  1902  read :  "A 
sale  of  any  portion  of  a  stock  of  merchandise  other  than  in  the  ordi- 
nary course  of  trade  in  the  regular  and  usual  prosecution  of  the 
seller's  business,  or  the  sale  of  an  entire  stock  of  merchandise  in 
bulk,  shall  be  fraudulent  and  void  as  against  the  creditors  of  the 
seller,  unless"  —  and  then  followed  various  requirements  which  it 
is  not  necessary  to  set  forth.  The  amendment  of  1904  in  place  of 
the  words  "shall  be  fraudulent  and  void"  reads  "  will  be  presumed 
to  be  fraudulent  and  void."  I  think  that  the  judgment  of  Wrighi 
V.  Hart  (supra)  does  not  require  us  to  declare  the  present  statute 
unconstitutional  for  the  reason  that  it  but  deals  with  a  rule  of  evi- 
dence, i.  e,y  instead  of  declaring  such  a  sale  invalid  unless  certain 
conditions  are  complied  with,  the  statute  now  makes  such  sale, 
unless  these  conditions  are  complied  with,  presumptively  fraudulent 
and  illegal.  In  fine,  the  presumption  is  against  the  hona  fides  of 
the  sale.  Lord  Ekskinb  said :  "  Presumption  is  as  good  as  proof 
until  overthrown,  for  what  is  proof  but  the  highest  kind  of  pre- 
sumption." It  is  well  settled  that  such  a  legislative  declaration  is 
constitutional.  {Howard  v.  Mooty  64  N.  T.  262 ;  Board  of  Com- 
missioners of  Excise  V.  Merchant  J  103  id.  143;  People  v.  John- 
Sony  185  id.  219,  229.)  Although  Werner,  J.,  in  the  prevailing 
opinion  in  Wright  v.  Hart  {sv/pra^  p.  341)  pronounces  tlie  regula- 
tions in  the  statute  ^^  harsli^  drastic,  unreasonable  ^nd  unnecessary 
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in  so  far  as  they  do  not  tend  to  effectuate  the  objects  for  which 
such  a  statute  may  properly  be  enacted,"  yet  it  is  to  be  noted  that 
the  learned  judge  was  discussing  a  statute  wliich  made  such  sales  in 
the  absence  of  compliance  with  such  conditions  ipadfdcio  fraudu- 
lent and  void,  when  under  the  present  statute  the  effect  of  omission 
to  comply  with  such  rules  merely  deals  with  the  burden  of  proof 
when  such  sale  is  challenged.  Under  the  prior  statute  the  alterna- 
tive for  non-observance  of  the  regulations  was  practically  "  an 
embargo  "  (to  use  the  learned  judge's  expression) ;  under  the  pres- 
ent statute  the  alternative  is  but  a  presumption  against  the  hona 
Jide9  of  the  sale.  In  closing  his  opinion  the  same  learned  judge 
says :  "  Owing  to  the  length  of  this  opinion  we  refrain  from  dis- 
cussing the  cases  decided  in  other  States  upon  similar  statutes, 
except  to  say  that  those  which  have  been  upheld  in  Massachusetts, 
Connecticut,  Tennessee  and  Washington  are  far  less  drastic  than  our 
own,  in  that  they  either  except  from  their  operation  all  sales  by 
executors,  administrators,  receivers,  etc.,  or  provide  that  sales  of 
merchandise  in  bulk  shall  only  be  presumptively  void  if  the  statu- 
tory requirements  are  not  observed."  Hence,  I  note  again  that  the 
present  statute  does  but  make  such  a  sale  presumptively  void,  and 
tliat  it  does  contain  the  new  provision  :  "  Nothing  contained  in  this 
act  shall  apply  to  sales  by  executors,  administrators,  receivers  or  any 
public  officer  conducting  a  sale  in  his  official  capacity."  Vann,  J., 
in  his  dissenting  opinion  in  Wright  v.  Hart  (siipra^  at  p.  351),  says : 
**  An  act  declaring  such  sales  presumptively  fraudulent  was  assumed 
to  be  valid  by  the  courts  of  last  resort  in  Wisconsin  and  Maryland. 
{Fisher  v.  Herrmann^  118  Wis.  424 ;  Hart  v.  Roney,  93  Md.  432.)  " 
With  the  presumption  against  him  the  plaintiff  admitted  that  he 
Lad  not  complied  with  the  rules  of  the  statute.  And  it  appeared 
Tthat  the  sale  was  of  77  cases  of  eggs,  his  entire  stock  on  hand  at  the 
time  in  question  (save  4  cases  which  wore  broken),  made  to  his 
brother-in-law,  who  testified  that  he  was  an  egg  dealer  and  a  car- 
penter, and  whose  testimony  as  to  the  transaction  was  vague  and 
unsatisfactory. 

I  recommend  affirmance,  with  costs. 

Hooker,  Gaynob  and  Kioh,  JJ.,  concurred ;  Woodward,  J.,  read 
for  reversal. 
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"Woodward,  J.  (diflfienting) : 

I  am  unable  to  concur  in  the  opinion  of  Mr.  Justice  Jshes, 
because  I  think  the  statute  is  clearly  unconstitntional  under  the 
ruling  in  the  case  of  Wright  v.  Hart  (182  N.  Y.  330).  The 
decision  in  that  case  did  not  turn  upon  the  fact  that  the  fraud  was 
coiiclusiYelj  established  by  a  failure  to  comply  with  the  statute,  but 
upon  the  broad  ground,  as  pointed  out  by  Chief  Judge  Cctllen  in 
his  dissenting  opinion  in  ScUesinger  v.  GUhooly  (189  N.  Y.  1,  32), 
that  it  ^'  arbitrarily  denied  the  right  of  a  specified  class  of  citizens 
to  contract  for  the  sale  of  their  property  in  the  way  permitted  to 
other  citizens."  This  broad  ground  of  a  denial  of  the  equal  pro- 
tection of  the  law*  is  not  met  by  changing  the  form  of  the  statute 
so  as  to  make  the  same  sales  presumptively  fraudulent  and  void. 

Judgment  of  the  Municipal  Court  affirmed,  with  costs. 


Max  Walab  and  Others,  Copartners,  Doing  Business  as  L.  Walab 
&  Company,  Appellants,  v.  Jacob  Keohnitz,  Eespondent. 

Second  Department,  May  1,  1008. 

Trial — election  as  to  g^und  of  recovery— when  saboequent  recovery 
upon  quantum  meruit  not  barred. 

Where  a  plaintiff  admits  in  open  court  that  he  sues  upon  a  contract  of  sale  and 
not  upon  a  quantum  meruit^  and  the  case  is  tried  on  that  theory  and  submitted 
to  a  Jury  with  orders  to  return  a  sealed  yerdict  without  objection  and  without 
the  court  compelling  an  election,  the  plaintiff  cannot,  on  the  return  of  the 
jury,  ohjcct  that  the  court  erred  in  submitting  the  case  only  upon  the  theoiy 
of  express  contract,  being  bound  by  his  voluntary  election. 

It  %eetns^  that  as  the  case  was  submitted  to  the  jury  solely  upon  the  theory  of 
an  express  contract,  a  judgment  does  not  bar  a  subsequent  action  upon  a  quan- 
tum meruit. 

Appeal  bj  the  plaintiffs,  Max  Walar  and  others,  copartners,  etc, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
19th  day  of  June,  1907,  npon  the  verdict  of  a  jury,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  14th  day  of  June,  1907, 

♦See  U.  S.  Const.  14th  Amendt.  §  1.—  [Rkp. 
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denying  the  plaintiffs'   motion  for  a  new  trial  made  upon  the 
minutes. 

Charles  L.  Apfel  [Abraham  B.  Schleimer  with  him  on  the 
brief],  for  the  appellants. 

Herman  Joerg^  for  the  respondent 

Jbkks,  J. : 

This  is  an  appeal  from  a  judgment  upon  the  verdict  of  a  jury  at 
Trial  Term  in  favor  of  the  defendant  and  from  an  order  denying  a 
motion  for  a  new  trial.  The  plaintifiEs  complained  that  they,  ^^  at 
the  special  instance  and  request  of  the  defendant,  performed  work, 
labor  and  service  for  the  defendant,  in  altering  certain  build- 
ings in  the  City  of  New  York,  Borough  of  Brooklyn,  including 
other  work,  and  furnished  materials,  for  which  the  defendant  prom> 
ised  and  agreed  to  pay  these  plaintiffs  the  reasonable  sum  of  Eleven 
Hundred  and  Twenty-five  Dollars  and  49/100."  The  answer  wai 
a  denial  with  the  admission  of  the  payment  of  $150.  At  the  open 
ing  the  learned  court  inquired  of  the  counsel  for  the  plaintifff 
whether  their  claim  was  upon  a  contract^  for  an  agreed  price  or  npoD 
a  qjiarUum  meruit^  and  the  counsel  replied  that  they  claimed  upon 
a  contract  for  an  agreed  price.  Thereafter  the  case  was  tried  and 
was  submitted  upon  this  theory  without  demur  on  the  part  of  the 
plaintiffs  and  indeed  with  reiteration  of  their  position.  The  jury 
was  ordered  to  return  a  sealed  verdict.  After  they  had  come  into 
court  with  it  the  learned  counsel  for  the  plaintiffs  was  permitted  to 
raise  objections  and  to  take  exceptions  for  the  first  time  that  the 
court  erred  in  submitting  the  case  to  the  jury  upon  the  theory  of 
express  contract  alone,  and  in  not  permitting  a  verdict  upon  the 
theory  of  a  quantum  meruit.  There  is  authority  for  the  proposi- 
tion that  the  exceptions  were  duly  taken.  {Panama  H.  H.  Co.  v. 
Johnson^  58  Hun,  557)  As  the  verdict  was  not  rendered  until 
presented  in  court  to  the  court,  this  authority  is  sustained  by  the 
provision  of  section  992  of  the  Code  of  Civil  Procedure:  "An 
exception  may  be  taken  to  the  ruling  of  the  court  or  of  a  referee, 
upon  a  question  of  law,  arising  upon  the  trial  of  an  issue  of  fact. 
Except  as  prescribed  in  section  1180  of  this  act,  an  exception  can- 
not be  taken  to  a  ruling  upon  a  question  of  fact.  For  the  purposes 
of  this  article,  a  trial  by  a  jury  is  regarded  as  continuing,  until  the 
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verdict  is  rendered."     (See,  too,  TwaddeU  v.  Weidler,  109  App. 
Div.  444 ;  Polyhranaa  v.  Kratisz^  73  id.  583.) 

The  court  could  have  regarded  the  pleading  of  the  plaintiff  as  on 
express  contract  or  upon  quantum  meruit^  i.  e.y  9A  e\i\\&r  for  the 
agreed  price  or  the  reasonable  value.     {Gardner  v.  Locke^  2  Civ. 
Proc.  Rep.  252 ;  Cassidy  v.  MoFarland,  49  N.  Y.  St.  Repr.  123 ; 
Manrah  v.   Holhrook^  3   Abb.   Ct.   App.  Dec.   177.)      It  did  not 
coerce  the  plaintiffs  to  an  election,  but  inquired  as  to  their  theory 
of  trial.     The  question  presented  is  not  whether  the  plaintiffs  were 
entitled  to  recover  upon  express  contract  or  quantum  meruit^  for 
that  needs  no  discussion  {Lockhart  v.  Ha/mlin^  190  N.  Y.  132),  or 
wliether  the  court  could  compel  them  to  elect,  for  it  did  not     It 
could  not.    Niciiols'  New  York  Practice  (VoL  1,  p.  1085)  says: 
"  Thus  plaintiff  will  not  be  compelled  to  elect  between  a  claim  for 
the  agreed  price  and  a  claim  on  a  quantum  meruUP    But  the  ques- 
tion is  whether  the  exceptions  first  raised,  after  the  voluntary  elec- 
tion of  the  plaintiffs,  and  continued  adhesion  thereto  up  to  tlietime 
the  jury  retired,  were  well  taken.     That  election  had  been  sufficiently 
manifested.    {Cunningham  v.  Ea^t  River  Electric  Light  Co.^  60 
K  Y.  Super.  Ct.  [28  J.  &  S.]  282 ;  Lockwood  v.  Quackenbttah^  83 
N.  Y.  607.)     In   TwaddeU  v.    Weidler  {8up7*a)   the  court    say: 
"  While  an  exception  may  lawfully  be  taken  at  any  time  before  a 
verdict,  when  taken  at  this  time  after  an  apparent  acquiesoenoe  in 
the  ciiarge  of  the  court,  the  exception  should  receive  a  strict  con- 
struction."    I  think  that  the  plaintiffs  could  not    then    disavow 
their  theory  of  the  case  in  order  to  raise  an  exception  to  the  course 
of  the  court   theretofore    taken    in    accord  with  their    voluntary 
election  and  consistently  adhered  to  until  the  jury  had  come  into 
court  agreed  upon  their  verdict.     This  case  should  be  disposed  of 
by  us  upon  the  theory  of  the  trial.     {Sears  v.  Wisey  52  App.  Div. 
118,  and    authorities  cited.)     As  the  case  was  strictly  limited  to 
the  theory  of  an  express  contract  between  the  parties,  the  jadg- 
ment  is  not  a  bar  to  an  action  upon  a  qicantum  meruit.     {Gall 
V.  Gaily  17  App.  Div.  312;  Lockhart  v.  Hamlin^  supra.) 

The  judgment  and  order  is  afflnned,  with  costs. 

HooKEK,  Gaynor,  Rich  and  Mixxbr,  JJ.,  concurred. 
Judgment  and  order  affirmed,  with  costs. 
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Maby  Aldbich,  Appellant,  v.  John  Laul,  Eespondent. 
Second  Department,  May  1, 1006. 

I«andlord  and  tenant  — negligence  — injury  by  fall  on  stairway — when 
apartment  house  not  tenement  —  fEulnre  to  light  halL 

In  an  action  to  recover  for  personal  injuries  sustained  by  a  tenant's  wife  in  falling 
over  a  bicycle  while  descending  stairs  in  the  public  hallway  of  an  apartment 
house  owned  by  defendant,  where  the  evidence  fails  to  show  that  defendant- 
was  responsible  for  the  presence  of  the  bicycle,  or  that  it  was  owned  by  him 
or  his  family,  no  common -law  liability  is  established. 

A  house,  occupied  by  only  two  families,  and  having  no  interior  communication 
or  common  entrance  with  an  adjoining  store,  where  there  is  no  common  right 
of  the  families  in  the  house  and  in  the  store  to  the  use  of  ''halls,  stairways, 
yards,  water  closets  or  privies,"  is  not  a  tenement  house  within  the  meaning  of 
the  statute,-  and  the  owner  is  not  liable  under  section  82  of  the  Tenement  House 
Act  for  not  maintaining  lights  in  the  halls. 

To  constitute  a  building  a  tenement  house,  within  the  meaning  of  the  statute, 
there  must  be  a  common  right  of  at  least  three  families  occupying  the^building 
in  more  than  one  of  the  accessories  named. 

Where  the  lease  of  the  plaintiff's  husband  gave  him  no  right  in  the  yard,  the  fact 
that  he  was  permitted  to  use  the  same  with  the  two  other  families  does  not 
create  a  **  common  "  right  under  the  statute. 

Appeal  by  the  plaintiff,  Mary  Aldrich,  from  a  judgment  of  the 
Sapreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  Queens  on  the  28th  day  of  March,  1907, 
npon  the  dismissal  of  the  complaint  by  direction  of  the  court  at  the 
close  of  the  plaintiffs  case  on  a  trial  at  the  Queens  County  Trial  Term. 

J8  LeR.  Ackerly^  for  the  appellant. 

(Jlarence  Edwa/rda,  for  the  respondent. 

Rich,  J. : 

The  action  is  to  recover  for  personal  injuries  alleged  to  have  been 
sustained  by  the  plaintiff  in  falHng  over  a  bicycle  in  descending 
stairs  from  upper  to  lower  rooms  in  a  public  hallway  in  an  apart- 
ment house  owned  by  defendant,  in  which  plaintiff's  husband  was  a 
tenant,  and  is  predicated  upon  the  failure  of  defendant  to  comply 
with  the  requirements  of  section  82  of  the  Tenement  House  Act 
(Laws  of  1901,  chap.  334),  which  provides : 
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"  Public  Halls. —  In  every  tenement  house  a  proper  light  shall 
be  kept  burning  bj  the  owner  in  the  public  hallways,  near  the  stairs, 
upon  the  entrance  floor,  and  upon  the  second  floor,  above  tlie 
entrance  floor  of  said  house,  every  night  from  sunset  to  sunrise 
throughout  the  year,  and  upon  all  other  floors  of  the  said  boose 
from  sunset  until  ten  o'clock  in  the  evening.'' 

The  lease  under  which  plaintiff's  husband  occupied  a  portion  of 
defendant's  building  states  that  the  former  "  has  agreed  to  take  and 
hereby  does  take  from  the  said  party  of  the  first  part  the  southerly 
store  and  northerly  apartment  in  the  building  situate  on  the  north- 
east corner  of  Grand  Street  and  Court  Street,  Elmhurst,  Boron^of 
Queens,  New  York,  for  the  term  of  three  years  with  the  privil^-e 
of  two  more,"  etc.,  followed  by  the  covenant  of  the  tenant  to  pay 
the  rent  and  to  keep  the  plumbing  work  in  die  store,  pipes,  giasa, 
and  the  premises  generally  in  repair,  and  to  surrender  the  premises 
upon  the  expiration  of  the  term.  These  are  the  entire  provisions  of 
the  lease  having  any  materiality  to  the  issues. 

The  ground  floor  of  the  building  consisted  of  two  and  poGsibly 
three  stores  or  places  of  business,  in  the  south  one  of  which  the 
plaintiff's  husband  conducted  a  confectionery  and  ice  cream  bna- 
ness ;  the  next  one  to  the  north  was  occupied  as  a  drygoods  store 
by  one  Leveridge,  who  used  the  rear  part  as  a  residence  for  him- 
self and  family.  The  north  one  was  used  as  a  printing  shop,  bat 
whether  attached  to  or  detached  from  the  other  two  stores  does  not 
appear.  That  portion  of  the  second  floor  over  the  drygoods  store 
was  occupied  by  the  plaintiff  and  her  husband  as  a  dwelling,  and 
that  over  the  confectionery  store  by  the  defendant  and  his  f amOy 
for  living  purposes.  The  second  story  does  not  appear  to  have 
extended  over  the  printing  shop,  nor  are  any  other  persons  shown 
to  have  occupied  any  part  of  the  building.  Tliere  was  a  hall  on  the 
first  floor,  between  the  middle  and  south  stores,  leading  to  tlie  street, 
on  the  uorth  side  of  which  a  stairway  led  to  a  hall  in  the  second 
story  between  and  dividing  the  apartments  occupied  by  the  plaintiff 
and  her  husband  on  the  north  side  and  the  defendant  and  his  family 
on  the  south  side.  There  was  a  banister  rail  on  the  south  side  qf 
the  staira.  There  was  no  communication  at  the  time  of  the  acci- 
dent, and  had  not  been  for  some  time  prior  thereto,  between  the 
hallw^ay  on  the  first  floor  and  any  part  of  the  building  except  the 
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store  on  the  first  floor  and  rooms  on  the  second  occupied  by  the  plain- 
tiff and  her  husband,  and  the  rooms  on  the  second  floor  occupied  by 
the  defendant  and  his  family.  There  was  a  gas  jet  in  the  lower 
hall  at  the  foot  of  the  stairs  which  was  connected  with  the  meter 
used  by  the  plaintiff's  husband.  The  defendant's  daughters  used  a 
bicycle,  and  it  had  been  left  occasionally  in  the  lower  hall.  It  does 
not  appear  that  it  remained  there  for  any  length  of  time  or  that  it 
was  ever  seen  in  the  hall  except  in  the  daytime.  The  testimony 
of  the  plaintiff  tends  to  show  that  it  was  kept  upstairs  nights  and 
brought  down  when  it  was  desired  to  use  it  —  sometimes  in  the 
morning  and  at  others  late  in  the  afternoon.  On  one  occasion,  it 
does  not  appear  when,  after  the  plaintiff's  husband  had  made  a  com- 
plaint, he  overheard  one  of  defendant's  daughters  say  to  her  father : 
^^  Mr.  Aldrich  wants  to  have  that  wheel  taken  out  of  the  hall  before 
somebody  gets  hart." 

On  the  evening  of  September  7, 1904,  at  seven-thirty  o'clock  the 
plaintiff  passed  through  the  lower  hall  and  observed  a  bicycle  rest- 
ing against  the  wall  on  the  south  side,  away  from  the  stairway ;  she 
went  to  her  rooms  above,  where  she  remained  for  a  time,  and  dur- 
ing her  absence  some  one  moved  it  from  the  position  it  had  occu- 
pied when  plaintiff  passed  through  the  lower  hall  and  placed  it 
upon  the  stairs.  At  about  eight  o'clock  the  plaintiff  in  passing 
down  the  stairs  to  the  lower  floor  came  in  contact  with  the  bicycle 
and  was  thrown  down,  receiving  the  serious  injuries  complained  of. 
Both  halls  were  nnlighted  and  dark.  There  is  no  evidence  that 
either  of  them  had  been  lighted  by  the  defendant  at  any  time. 

The  evidence  does  not  even  suggest  that  the  defendant  was  in 
any  manner  responsible  for  the  presence  of  the  bicycle  upon  the 
stairs.  It  is  not  shown  that  it  was  the  same  bicycle  that  was  in  the 
lower  hall  when  the  plaintiff  went  upstairs  or  that  it  was  owned  by 
any  member  of  the  defendant's  family.  There  is  no  evidence  that 
after  the  defendant  had  been  advised  of  the  request  of  Mr.  Aldrich 
that  the  wheel  owned  by  his  daughter  should  be  kept  out  of  the 
lower  hall  ilj  was  not ;  no  proof  that  it  was  ever  in  the  lower  hall 
4hereafter.  Neither  the  bicycle  causing  plaintiff's  fall  nor  its  loca- 
tion upon  the  stairs  is  in  any  manner  connected  with  the  defendant 
or  any  member  of  his  family.  The  evidence  does  not  establish  a 
common-law  liability  of   the  defendant,  and  the  trial   coui*t  was 
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justified  in  refusing  to  permit  plaintiff  to  go  to  the  jury  upon 
that  tlieory.  {Gorman  v.  White^  19  App.  Div.  324:;  HiUenbeck 
V.  Ouhring^  131  N.  Y.  674;  Brugher  v.  Bucktenhirch^  167  id 
153.) 

The  evidence  was  not  sufficient  to  have  warranted  the  jury  in 
finding  that  the  defendant's  building  was  a  ^'  tenement  hoase  "  witliin 
the  meaning  of  the  statute.  (See  §  2,  subd  1.)  That  portion  of  the 
building  occupied  by  the  families  of  the  plaintiff  and  defendant  was 
an  entire  and  separate  house.  Between  it  and  the  adjoining  store 
occupied  by  Leveridge  tliere  was  no  interior  communication  and  no 
common  entrance  or  exit.  Leyeridge  did  not  use  the  hall  or  stairB 
used  by  plaintiff  and  defendant,  and  had  no  rights  therein  or  in 
any  part  of  the  premises  occupied  by  them,  nor  had  they  or  either 
of  them  any  rights  in  the  store  occupied  by  him,  so  that  the  first 
statutory  essential  of  three  families  in  one  house  is  lacking.  There 
is  no  evidence  showing  a  common  right  of  these  three  families  in 
the  "  halls,  stairways,  yards,  water-closets  or  privies "  of  or  con- 
nected with  the  building.  The  only  accessory  named  in  the  statute 
which  could  be  claimed  to  have  established  a  basis  for  a  recovery  is 
the  yard  wliich  it  is  contended  was  used  in  common  by  the  three 
families  for  drying  clothes.  The  lease  to  the  plaintiff's  husband 
does  not  give  any  right  to  the  lessee  therein  ;  it  purports  to  lease 
only  the  southerly  store  and  northerly  apartment.  That  his  family 
were  permitted  to  use  the  yard  does  not  create  or  establish  tlie 
"  common  rigiit "  requii*ed  by  the  statute.  The  defendant  had  no 
access  to  the  yard  except  through  the  premises  of  his  tenants,  and 
it  is  not  shown  that  he  reserved  this  or  had  any  right  to  it.  At  the 
time  of  the  accident  and  for  some  time  prior  thereto  defendant  is 
not  shown  to  have  used  the  yard.  The  testimony  as  to  any  use  of 
it  by  him  or  his  family  is  limited  to  the  space  above  the  gronnd 
forming  tlie  yard,  over  which  a  clothes  line  passed  from  his  rooms 
in  the  second  story  to  a  pole  in  the  back  part  of  the  yard  upon  which 
clothes  were  run  out  and  dried.  But  conceding  that  the  three 
families  did  have  a  common  right  in  the  yard  within  the  meaning 
of  the  statute,  it  would  not  avail  the  plaintiff,  because  it  is  evident 
from  the  language  employed  by  the  Legislature  that  a  common 
right  in  one  of  the  accessories  is  not  sufficient  to  constitute  tlie 
building  with  whicli  it  is  connected  a  tenement  house.     The  statute 
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requires  a  common  right  by  at  least  three  families  occupying  the 
the  building  "  in  the  halls,  stairways,  yards,  water-closets  or  privies, 
or  some  of  them."  It  cannot  be  held  that  the  Legislature  intended 
that  a  common  right  in  one  of  the  accessories  should  be  supposed, 
otherwise  it  would  have  said  so.  It  is  apparent  that  the  word 
"some"  was  not  intended  to  be  synonymous  with  "any,"  and 
requires  a  common  right  by  at  least  three  families  living  in  a  build- 
i!ig  in  more  than  one  of  the  accessories  named  to  bring  such  building 
within  the  statutory  definition  of  a  "tenement  house." 

The  evidence  was  insufficient  to  sustain  a  verdict  in  plaintiffs 
favor,  and  the  learned  trial  court  was  not  bound  to  submit  any  ques- 
tion of  fact  to  the  jury ;  tlie  exceptions  do  not  present  reversible 
error,  and  the  judgm,ent  must  be  affirmed,  with  costs. 

Present  —  Woodward,  Jenes,  Hooker,  Gaynor  and  Rich,  JJ. 

Judgment  unanimously  affirmed,  with  costs. 


Henrt  Audlby,  Kespondent,  v.  William  H.  Townsbnd,  Jr.,  and 

Others,  Appellants. 

Second  Department,  May  1,  1908. 

Pleading  —  complaint  —  amendment  after  verdict  to  conform  to  prool 

^  A  pleading  cannot  be  conformed  to  the  proof  where  objection  is  taken  in  due 
time  to  the  sufficiency  of  the  pleading,  or  to  the  admission  of  evidence  neces- 
sary to  a  recovery,  made  on  the  ground  that  it  is  inadmissible  under  the 
pleading. 

It  is  only  where  no  objection  is  taken,  or  where  the  question  is  raised  at  the  end 
of  the  case,  evidence  having  been  received  without  objection,  that  the  trial 
court  may  order  the  pleading  amended  to  conform  to  the  proof. 

Where  a  complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  action  in 
that  a  foreign  law  was  not  pleaded,  and  the  defendants  moved  to  dismiss  and 
took  exception  to  the  admission  of  evidence  of  the  statute,  it  is  error  after  ver- 
dict and  motion  for  a  new  trial  to  allow  an  amendment  nunc  pro  tune  inserting 
an  allegation  of  the  foreign  law. 

Woodward  and  Hooker,  JJ.,  dissented. 

Appeal  by  the  defendants,  William   H.   Townsend,   Jr.,   and 
others,  from  a  judgment  of  the  Supreme  Court  m  favor  of  the  plain- 
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tiff,  entered  in  the  office  of  the  clerk  of  the  county  of  Westchester 
on  the  15th  day  of  January,  1906,  upon  the  verdict  of  a  jury,  also 
from  an  order  entered  in  said  dork's  office  on  the  27th  day  of 
December,  1905,  denying  the  defendants'  motion  for  a  new  trial 
made  upon  the  minutes,  and  also  from  an  order  entered  on  the  29th 
day  of  December,  1905,  allowing  the  plaintiff  to  amend  the  complaint 

M.  S.  Ouitermany  for  the  appellants. 

Thomas  H.  RothweUy  for  the  respondent. 

BioH,  J. : 

*  The  only  question  necessary  to  be  considered  in  the  disposition  of 
this  appeal  is  whether  the  learned  justice  who  presided  at  the  trial 
had  power,  after  verdict  and  motion  for  a  new  trial,  to  direct  of  his 
own  motion  an  amendment  of  the  complaint,  nunc  pro  tunCj  mak- 
ing its  allegations  conform  to  the  proofs  upon  the  trial.  The  facts 
are  briefly  stated  by  the  learned  trial  justice  as  follows:  "The 
plaintiff  was  sheriff  of  Fond  du  Lac  County,  State  of  Wisconsin. 
The  defendants  were  merchants  in  the  State  of  New  York,  and 
sent  to  a  Arm  of  attorneys  in  Wisconsin  a  commercial  claim  against 
a  manufacturing  corporation  in  the  plaintiff's  county  for  collection. 
The  said  attorneys  brought  an  action  on  the  said  debt  against  the 
said  corporation  and  obtained  therein  an  attachment  against  its 
property.  When  the  sheriff  went  to  the  place  of  business  of  tlie 
corporation  to  levy  he  was  met  by  a  claim  of  ownership  by  a  third 
person.  One  of  the  attorneys  for  the  plaintiffs  (now  these  defend- 
ants) who  had  accompanied  him  told  him  in  substance  to  make  the 
levy  and  that  the  plaintiffs  would  stand  by  him  and  save  him  harm- 
less. The  claimant  afterwards  brought  an  action  against  the  sheriff 
(this  plaintiff)  for  damages  for  converting  tlie  chattels  by  bis  levj. 
He  turned  the  summons  and  complaint  over  to  the  said  attorneys 
for  the  plaintiffs  in  the  attachment  action,  and  they  defended  it 
Judgment  was  obtained  against  the  sheriff,  and  the  recovery  in  this 
action  by  liim  is  for  the  amount  of  the  said  judgment  and  his  fees 
and  expenses  in  the  attachment  action,  less  the  amount  realized  bj 
him  by  the  sale  of  the  chattels  levied  on.  The  balance  is  less  than 
the  amount  of  the  said  judgment,  and  the  verdict  here  is  for  that 
balance,"    (49  Misc,  Rep.  23.) 
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The  amendment  directed  is  stated  in  the  order  as  follows:  "Tliat 
under  the  law  of  the  State  of  Wisconsin  an  attorney  at  law  repre- 
senting a  non-resident  client  lias  authority  to  direct  a  sheriff  as  to 
the  manner  in  which  he  shall  levy  and  goods  which  he  shall  seize 
under  a  warrant  of  attachment  obtained  by  the  attorney  in  an  action 
brought  by  him  on  behalf  of  such  client  and  that  such  attorney  has 
authority  to  indemnify  the  sheriff  on  behalf  of  such  clients  against  all 
damages  and  costs  by  reason  of  making  such  levy  and  that  the  action 
of  such  attorney  in  directing  such  levy  or  making  an  agreement 
on  behalf  of  such  clients  to  indemnify  the  sheriff  against  harm 
resulting  therefrom,  is  binding  upon  such  clients."  By  the  same 
order  the  answer  was  amended  nunc  pro  tunc  by  the  insertion  of  a 
denial  of  each  of  said  allegations. 

The  learned  trial  justice  states  in  his  opinion  denying  the  motion 
for  a  new  trial  that  the  law  of  Wisconsin,  upon  which  the  liability 
of  the  defendants  was  predicated  and  under  which  the  plaintiff 
herein  has  recovered,  is  different  from  the  laws  of  the  State  of  New 
York  ;  that  the  complaint  did  not  allege  the  law  of  Wisconsin,  and 
that  it  is  the  established  law  of  this  State  that  the  laws  of  another 
State  cannot  be  proved  unless  pleaded.  From  these  statements  of 
fact  and  law  it  is  apparent  that  until  the  complaint  was  amended 
by  direction  and  order  of  the  court,  it  did  not  state  facts  suiBcient 
to  constitute  a  cause  of  action.  In  other  words,  the  effect  of  the 
amendment  was  to  place  the  plaintiff  for  the  first  time  in  a  position 
where  he  was  legally  entitled  to  recover  upon  his  alleged  cause  of 
action.  Had  the  defendants  permitted  proof  of  the  Wisconsin 
statutes  to  be  made  without  objection  the  action  of  the  trial  court 
would  have  been  justified,  but  the  record  shows  that  from  the  com- 
mencement of  the  trial  the  defendants  were  vigilant  and  insistent 
in  their  effort  to  prevent  the  introduction  of  this  evidence,  which 
was  absolutely  essential  to  a  recovery  against  them.  Counsel  moved 
at  the  commencement  of  the  trial  to  dismiss  the  complaint  upon  the 
ground  that  no  cause  of  action  was  stated  against  the  defendants, 
and  excepted  to  the  denial  of  his  motion.  Upon  the  examination 
of  the  Wisconsin  attorneys  every  attempt  to  prove  the  laws  of  that 
State  or  the  liability  of  the  defendants  thereunder  was  met  by  the 
objection  that  there  was  no  allegation  in  the  complaint  of  the  law 
App.  Div.— Vol.  CXXVI.        28 
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which,  with  its  effect  upon  the  defendants,  was  soaght  to  be  proven, 
because  of  which  evidence  thereof  was  incompetent  and  inadmis' 
siblo  and  did  not  tend  to  prove  any  fact  in  issne  in  the  action,  and 
exceptions  were  in  each  instance  taken  to  the  rulings  admitting  sDch 
evidence.  Ko  request  to  amend  the  complaint  was  made,  and  the 
defendants  had  the  right  to  rely  upon  their  exception,  the  effect  of 
which  could  not  be  destroyed  and  the  defendants  deprived  of  tbeir 
benefit  by  an  amendment  to  the  complaint  ordered  by  the  court, 
without  request,  after  verdict  and  motion  for  a  new  trial. 

We  concur  in  the  rule  which  has  become  the  settled  law,  that  a 
pleading  cannot  be  conformed  to  the  proof  when  there  is  objection 
taken  in  due  time  to  the  sufficiency  of  the  pleading,  or  to  the  admis- 
sion of  the  evidence  necessary  to  justify  a  recovery  upon  the  ground 
that  it  is  inadmissible  under  the  pleadings ;  that  it  is  only  when  no 
objection  is  taken,  or  when  at  the  end  of  the  case,  evidence  having 
been  received  without  objection,  and  the  question  is  then  raised, 
that  the  trial  court  is  warranted  in  making  an  order  amending  the 
pleadings  to  conform  to  the  proofs.  {Rutty  t.  Ganaolidated  FruU 
Jar  Co,j  62  Hun,  492 ;  Barnes  v.  SelifffnaUj  65  id,  339 ;  Beard  v. 
TUghmany  66  id.  12;  National  Bank  of  Deposit  v.  Rogers^  44 
App,  Div.  357;  Boseert  v.  PoerscKke^  51  id.  381 ;  Page  v.  PreA- 
dent^  etc,j  D.  dk  H.  Canal  Co.^  76  id.  160 ;  Bjorkegren  v.  Kirh  53 
Misc.  Kep.  560.) 

The  judgment  and  orders  appealed  from  must  be  severallj 
reversed  and  a  new  trial  granted,  costs  to  abide  the  event. 

Jenks  and  Miller,  JJ.,  concurred,  Miller,  J.,  being  also  of  the 
opinion  that  the  judgment  against  the  sheriff  was  not  binding  np(m 
the  defendants ;  Woodward  and  Hooker,  J  J.,  dissented. 

Judgment  and  orders  reversed  and  new  trial  granted,  costB  to 
abide  the  event 
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Sarah  H.  Barnes  and  Others,  Appellants,  Respondents,  v.  Midland 
Eailroad  Terminal  Company,  Respondent,  Appellant 

Second  Department,  May  1,  1908. 

Beal  property  —  riparian  rights — nuisance  —  obstruction  of  highway — 

injunction. 

An  owner  of  the  upland  on  the  shores  of  New  York  bay  has  a  right  to  exclude 
the  public  from  the  use  of  the  dry  land  lying  between  high  and  low- water 
mark  In  front  of  his  premises. 

Where  defendant  holds  lauds  under  water,  occupied  by  a  pier,  by  letters 
patent  from  the  State  on  condition  that  it  shall  not  obstruct  the  passage  of  the 
public  across  the  land  between  high  and  low- water  mark,  an  action  by  an  indi- 
vidual to  preserve  to  the  public  by  injunction  the  right  to  use  the  land  as  a 
highway  does  not  lie,  since  the  condition  was  not  intended  to  reserve  to  the 
public  a  right  it  did  not  possess. 

The  State  alone  can  bring  such  an  action. 

A  pier  not  interfering  with  navigation  or  with  any  authorized  public  use  of  the 
water  is  not  a  nuisance. 

A  landowner  who  has  suffered  special  damage  by  the  construction  of  a  building 
in  a  public  highway  so  as  to  prevent  its  use  by  the  public  at  the  places  of  such 
encroachment,  and  by  the  discharge  of  sewage  on  his  premises,  is  entitled  to 
an  injunction  and  to  recover  the  damages  sustained. 

Cross-appeals  by  the  plaintiffs,  Sarah  11.  Barnes  and  others,  and 
by  the  defendaiit,  the  Midland  Eailroad  Terminal  Company,  from 
parts  of  an  interlocutory  judgment  of  the  Supreme  Court,  entered 
in  the  office  of  tiie  clerk  of  the  county  of  Richmond  on  the  26th  day 
of  June,  1906,  upon  the  report  of  a  referee. 

This  action  is  brought  to  perpetually  enjoin  the  defendant,  ^r*^, 
from  maintaining  certain  of  its  buildings  and  structures  in  a  public 
highway  called  the  Sea  Side  boulevard,  and  from  erecting  structures 
therein  in  any  manner  interfering  with  the  passage  of  the  plaintiffs 
and  the  public  generally  along  said  highway ;  second^  from  main- 
taining its  pier  in  such  manner  as  to  interfere  with  or  obstruct  the 
convenience  of  persons  in  passing  over  the  land  thereunder  lying 
between  high  and  low-water  mark ;  thirds  from  using  any  sand  pump, 
and  from  pumping  sand  in  any  way  in  violation  of  the  statutes  or 
the  plaintiffs'  rights ;  fourth^  from  pnmping  or  dumping  sand  upon 
a  highway  known  as  Bed  lane  ;  fifih^  from  causing  water  to  flow 
upon  the  beach  abutting  its  land  between  high  and  low-water  mark ; 
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sixth,  from  doing  anything  which  shall  prevent,  obstnict  or  inter- 
fere with  the  convenience  of  persons  desiring  to  use  the  land  between 
high  and  low-water  mark  as  a  means  of  passage  to  and  from  plain- 
tiffs' premises ;  seventh,  from  casting  or  permitting  to  flow  sewage 
npon  plaintiffs'  premises,  and  eighth,  for  an  accounting  to  ascertain 
plaintiffs'  damages  sustained  through  defendant's  wrongful  and 
unlawful  acts. 

The  facts  found  by  the  learned  referee  are  abundantly  sustained 
by  the  evidence.     Upon  them  he  found  as  conclusions  of  law : 

"  First.  That  the  acts  of  the  defendant  in  building  and  maintain- 
ing its  pier,  and  in  the  construction  of  a  shed  on  tlie  platform 
adjoining  the  bulkhead  at  Red  Lane  and  in  building  the  trestles  to 
its  sand-bin  at  the  foot  of  Red  Lane  and  in  its  operation  of  the  same 
—  although  by  such  acts  the  public  were  and  are  pi*evented  from 
having  free  passage  to  Woodland  Beach  over  the  platform  and  over 
the  beach  between  high  and  low  water  mark ;  and  although  its  pier 
is  built  and  maintained  in  violation  of  the  conditions  in  the  grant  to 
it  from  the  State  of  the  lands  under  water  —  are  not  such  as  entitle 
tlje  plaintiffs  or  either  of  them  to  relief.  There  being  no  right  in  the 
public  to  pass  over  the  beach  between  high  or  low  water  mark  and 
the  State  alone  having  the  right  to  enforce  the  conditions  on  which 
the  grant  was  made. 

'^  Second.  That  the  plaintiffs  are  entitled  to  judgment  granting 
the  following  relief : 

"  I.  Perpetually  enjoining  and  restraining  the  defendant 

**  (1)  From  maintaining  any  building,  sluice-way  or  structures  of 
any  kind  within  the  limits  of  said  Boulevard,  unless  it  provides  an 
equivalent,  by  constructing  a  road  seventy  feet  wide,  in  good  con- 
dition for  public  travel,  between  the  terminal  station  of  the  trolley 
railroad  and  Red  Lane  at  the  point  where  the  latter  crosses  the 
Boulevard,  and  dedicating  the  same  to  public  use. 

"  (2)  From  causing  or  permitting  any  sewage  to  flow  into  the 
ditch  forming  the  southeasterly  boundary  of  plaintiffs'  salt  meadow 
land. 

"  Third.  That  the  plaintiffs,  or  either  of  them  recover  such  dam- 
ages as  they,  or  either  of  them,  may  be  found  upon  an  accounting 
thereof  to  have  sustained  by  reason  of  the  acts  of  the  defendant 
against  which  relief  is  hereby  granted,  and  that  it  be  referred  to  a 
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referee  to  ascertain  and  report  to  the  Court  tlie  amount  of  any 
damage  bo  sustained  by  the  plaintiffs,  or  either  of  them." 

John  Brooks  Leavitt  [Stuart  G.  Gibhoney  and  Albert  H.  Atter- 
hury  with  him  on  the  brief],  for  the  plaintiffs. 

William  J.  Martin  [Lawrence  W.  Widdecomhe  with  him  on  the 
brief],  for  the  defendant. 

EicH,  J. : 

The  plaintiffs  appeal  from  so  much  of  the  interlocutory  judgment 
entered  on  the  report  of  the  referee  as  adjudges  that  they  are  not 
entitled  to  an  injunction  against  acts  of  the  defendant  preventing 
the  passage  of  the  public  over  that  portion  of  its  beach  lying 
between  high  and  low-water  mark,  and  the  defendant  appeals  from 
so  much  of  said  judgment  as  grants  to  the  plaintiffs  any  relief,  and 
appoints  a  referee  to  ascertain  and  report  the  damages  sustained  by 
the  plaintiffs,  or  either  of  them. 

The  question  here  presented  by  plaintiffs'  appeal  is  that  of  the 
right  of  the  general  public  to  use  the  Icmd  between  high  and  low- 
water  mark,  on  the  shores  of  lower  New  York  bay,  as  a  highway, 
and  is  not  at  all  analogous  to  the  rights  of  the  owners  of  the  upland 
to  use  such  portion  of  the  beach  for  the  purpose  of  gaining  access 
to  the  waters  opposite  their  land  or  to  such  portion  of  said  waters 
as  is  navigable,  by  means  of  a  pier  or  dock,  whicli  is  the  subject  of 
decision  in  many  of  tlie  cases  to  which  our  attention  is  directed. 
The  common  law  of  England  upon  this  subject  was  clearly  defined 
as  late  as  1904  in  Brinckman  v.  Motley  (L.  K,  2  Cli.  Div.  313 
[1904] ;  affd.  on  appeal,  id.  p.  321),  as  follows:  "  By  the  common 
law  all  the  King's  subjects  have  in  general  aright  of  passage  over 
the  sea  with  vessels  for  the  purposes  of  navigation  and  have,  primd 
facie,  a  common  of  fishery  there,  and  they  have  tlie  same  rights 
over  that  portion  of  the  sea  which  lies  over  the  foreshore  at  the 
times  when  the  foreshore  is  covered  with  water.  But  when  the 
sea  recedes  and  the  foreshore  becomes  dry  there  is  not,  as  I  under- 
stand the  law,  any  general  common-law  right  in  the  public  to  pass 
over  the  foreshore."  The  legal  right  of  the  owner  of  the  upland  to 
exclude  the  public  from  the  use  of  the  dry  land  lying  between  high 
and  low-water  mark  has  been  maintained  by  our  courts  in  Nolan  v. 
Rockanjoay  Park  Imp.  Co,  (76  Hun,  458) ;  Town  of  Brookhaven  v. 
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Smith  (188  N.  Y.  74) ;  Rumsey  v.  N.  F.  A  N.  E.  li.  R,  Co.  (133 
id.  79);  Matter  of  City  of  New  York  (168  id.  134:);  Wetmort 
V.  Atlantic  WJiite  Lead  Co.  (37  Barb.  70) ;  Whittaker  v.  BurtuiM 
(62  id.  237) ;  Ledyard  v.  Ten  Eyck  (36  id.  102) ;  Sisaon  v.  Cum- 
minga  (35  Hun,  22).  Although  the  last  cited  case  was  reversed 
(106  N.  Y.  56),  it  was  upon  a  preliminary  question,  and  the  prin- 
ciple therein  decided  as  applicable  to  the  case  at  bar  was  not 
disturbed. 

It  is  said  in  Famham  on  Waters  (p.  656) :  "  The  shore  of  the  sea 
below  high  water  mark,  whether  the  title  is  in  the  public  or  in  the 
riparian  owner,  is  not  a  highway  for  public  travel  upon  foot  or  with 
vehicles." 

The  defendant  is  a  riparian  owner,  in  which  the  title  to  the  land 
occupied  by  its  pier  in  front  of  its  upland  and  nnder  water,  is  vested 
by  letters  patent  from  the  People  of  the  State  of  New  York.  But 
it  is  contended  that  because  of  the  condition  contained  in  said  let- 
ter patent  —  that  it  should  not  obstruct  the  passage  of  the  public  in 
crossing  or  recrossing  the  land  between  high  and  low-water  mark  — 
this  action  to  preserve  to  the  general  public  the  right  to  use  the  land 
lying  between  high  and  low-water  mark  as  a  highway  for  travel  along 
the  shores  of  the  bay  is  maintainable.  While  this  view  may  seem  to 
be  warranted  by  the  broad  language  of  tlie  grant,  we  do  not  think 
that  it  was  intended  to  reserve  to  the  public  a  right  it  did  not  pos- 
sess and  was  not,  as  against  the  defendant,  entitled  to.  If  the  con- 
struction contended  for  should  prevail,  the  State,  as  trustee  for  tlie 
public,  would  have  the  right,  without  compensation  to  the  riparian 
owners,  to  construct  a  highway  upon  and  over  the  land  upon  the 
beach  lying  between  high  and  low-water  mark,  which  the  Court  of 
Appeals  in  Matter  of  City  of  New  York  (supra)  expressly  held 
could  not  be  done. 

It  is  unnecessary,  however,  to  give  further  consideration  to  this 
question  as  the  action  is  not  brought  by  the  People  to  preserve  and 
enforce  their  rights  in  the  beach,  but  by  adjoining  riparian  owneis 
to  prevent  the  defendant  from  obstructing  the  access  of  persons 
from  the  defendant's  place  of  amusement  to  that  of  the  plaintiflEs, 
and  for  damages.  It  is  well  settled  that  such  an  action  may  be 
maintained  by  the  State  alone.  {Knickerhocker  Ice  Co,  v.  Shvltz^ 
118  N.  Y.  382,  888 ;  Archibald  v.  N.  Y.  C.  <&  S.  R.  R.  R.  Co^ 
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157  id.  574;  WhiU  v.  Nassau  Trust  Co.,  168  id.  149;  Sawndersv. 
K  r.  a  dk  H.  R.  R.  R,  Co.,  144  id.  75;  New  York  Central  dk 
H.  R.  R.  R.  Co.  V.  Aldridge,  135  id.  83 ;  City  of  Brooklyn  v. 
Mackayy  13  App.  Div.  105.)  It  is  not  shown  that  the  defendant's 
pier  in  any  manner  interferes  with  navigation  or  with  the  use  by 
tlie  public,  for  any  authorized  purpose,  of  the  waters  of  the  bay  so 
that  it  is  not  a  nuisance.  {Delaware  cfe  Hudson  Canal  Co.  v. 
Lawrence,  2  Hun,  163;  affd.,  56  N.  Y.  612;  Jenks  v.  MiUer,  14 
App.  Div.  480;  Fort  Plain  Bridge  Co.  v.  Smith,  30  K  Y.  44 ; 
People  ex  rd.  Howell  v.  Jessup,  160  id.  249  ;  Ke?^  v.  West  Shore 
R.  R.  Co.,  127  id.  269.) 

The  defendant's  contention  upon  its  appeal  is  without  merit. 
The  learned  referee  has  found  upon  suflScient  evidence  that  it  has 
constructed  some  of  its  buildings  in  a  public  higliway,  preventing 
its  use  by  the  public  at  the  plac^  of  such  encroachment,  as  the 
result  of  which  plaintiffs  have  sustained  special  damages  in  the  loss 
of  patronage  at  their  suqimer  resort,  together  with  the  discharge  of 
sewage  upon  plaintiffs'  premises,  which  entitle  them  to  the  relief 
granted  by  the  interlocutory  judgment. 

The  exceptions  present  no  reversible  error,  and  the  interlocutory 
judgment  must  be  affirmed,  without  costs  to  either  party. 

Woodward,  Jbnks  and  Gaynob,  JJ.,  concurred;  Hoohkb,  J., 
concurred  in  result. 


Interlocutory  judgment  affirmed,  without  costs. 


In  the  Matter  of  the  Estate  of  Eliza  A.  Baibd,  Deceased. 

GsoBGB    R*    CoNKUN,  as    Executor,  etc.,  of    Eijza  A.   Baibd, 
Deceased,  Appellant ;  Thomas  Baibd,  Respondent. 

Second  Department,  May  1,  1908. 

Bxecutor— aection  2718,  Code  of  Civil  Procedure  —money  in  lieu  of 
articles  —  construction  of  statutes. 

The  widower  of  a  testatrix  cannot  receive  an  allowance  of  money  in  lieu  of  the 
articles  specified  in  subdivisions  1,  2  and  4  of  section  2713  of  the  Code  of  Civil 
Procedure  where  the  articles  named  are  not  part  of  the  estate. 
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The  executor  is  not  estopped  by  the  filing  of  his  inventory  containing  such  u       i 
allowance  where  it  was  inserted  by  the  appraisers  without  his  knowledge 
or  consent.  I 

Where  an  executor  offered  to  deliver  the  specific  articles  set  apart  for  a  widower, 
but  refused  to  pay  such  allowance,  the  costs  and  disbursements  of  the  widows 
should  not  be  allowed. 

Where  the  Legislature  in  a  later  statute  uses  the  terms  of  a  prior  one  which  has 
received  judicial  construction,  it  adopts  the  prior  judicial  construction. 

Appeal  by  George  R.  Conklin,  as  executor,  etc.,  from  certain 
parts  of  a  decree  of  the  Surrogate's  Court  of  the  county  of  Kings, 
ei)tei*ed  in  the  said  Surrogate's  Court  on  the  30th  day  of  November, 

1907. 

Lewis  R.  Conklin^  for  the  appellant 

Fred  Z.  Groaa^  for  the  respondent. 

BicH,  J. : 

On  March  11, 1907,  Eliza  A.  Baird  died  in  Kings  county,  testate, 
leaving  her  surviving  Thomas  Baird,  her  husband,  and  no  children 
or  descendants;  her  last  will,  and  codicil  thereto,  were  duly 
admitted  to  probate  on  June  24:,  1907,  and  letters  testamentaiy 
issued  to  George  R.  Conklin,  the  appellant  herein,  who  duly  quali- 
fied, and,  aided  by  appraisers,  prepared  an  inventory  in  duplicate 
(one  of  which  he  filed  in  the  surrogate's  office  as  required  by  law]», 
showing  a  personal  estate  of  $5,105.34,  consisting  almost  entirely  of 
cash.  The  deceased  left  no  real  estate,  and  the  only  personal  prop- 
erty owned  by  her  at  tlie  time  of  her  death,  of  the  kind  specified  in 
section  2713  of  the  Code  of  Civil  Procedure,  was  four  photographs, 
part  of  a  box  of  books  and  pictures,  one-half  dozen  knives  and  forks 
and  one  butter  knife,  which  articles  the  appraisers  set  apart  for  the 
husband.  They  then  included  in  the  inventory,  without  the  knowl- 
edge or  consent  of  the  executor,  the  following  clause:  "In  lieu  of 
the  articles  mentioned  in  subdivisions  1,  2  and  4  of  Section  2713, 
the  appraisers  in  the  exercise  of  their  discretion  set  aside  the  sum 
of  five  hundred  dollars  ($500)  in  cash,  to  be  paid  to  the  widower  by 
the  executor."  The  appellant  subsequently  tendered  the  specific 
articles  so  set  apart  for  the  husband  to  him,  and  was  at  all  times 
ready  and  willing  to  deliver  the  same.  After  demanding  payment 
of  said  $500,  the  husband  commenced  this  proceeding  in  the  Surro- 
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gate's  Courts  and  the  learned  surrogate  has  made  a  decree  directing 
the  executor  to  set  apart^  deliver  and  pay  to  the  respondent,  ^^ 
the  specific  property  set  apart  for  him  by  the  appraisers,  and  secmidj 
the  $500  in  cash,  as  an  allowance  and  exemption  awarded  him  by 
the  appraisers  in  the  tiled  inventory.  Costs  of  $75.75  were  allowed 
the  respondent,  to  be  paid  out  of  the  estate.  From  so  much  of  the 
decree  as  requires  the  payment  of  the  $500  cash  and  the  costs  this 
appeal  is  taken  by  the  executor. 

It  is  first  contended  that  the  appellant  is  concluded  and  estopped 
by  the  filing  of  his  inventory,  and  cannot,  in  this  proceeding,  ques- 
tion the  validity  or  legality  of  the  allowance  stated  therein  to  have 
been  allowed  the  husband  by  the  appraisers.  If  the  subdivisions  of 
section  2713,  under  the  provisions  of  which  the  allowance  was  made, 
authorize  the  payment  of  money  in  lieu  of  the  specific  articles 
therein  named,  in  a  case  like  the  one  here  presented,  the  executor  is 
concluded  by  their  act ;  but  if,  as  contended,  no  such  authority  is 
given,  the  appraisers  exceeded  their  power ;  their  act  was  a  nullity 
and  did  not  bind  the  executor,  who  may  raise  the  question  and  prop- 
erly require  its  determination  in  any  proceeding  having  for  its 
purpose  the  enforcing  of  payment  of  the  sum  so  awarded. 

The  respondent  relies  upon  the  decision  of  this  court  in  Matter 
of  WiUiafns  (31  App.  Div.  617),  and  later  cases  in  Surrogates' 
Courts,  the  decisions  in  which  are  predicated  upon  the  assumption 
that  in  the  WiUiams  case  it  was  decided  that  when  the  estate  of  a 
decedent  does  not  contain  the  specific  articles  enumerated  in  the 
different  subdivisions  of  section  2713  of  the  Code,  the  court  may 
properly  make  a  money  allowance  representing,  and  equivalent  to, 
their  value,  to  sustain  the  decree  under  consideration. 

In  Matter  of  Liholt  (102  App.  Div.  29)  this  court  had  occasion  to 
consider  the  WHliams  case,  and  unanimously  held  that  the  only 
question  therein  presented  was  whether  a  widow,  not  a  beneficiary 
under  the  will  of  her  husband,  was  entitled  to  provisions  and  fuel 
for  sixty  days  following  the  death  of  her  husband,  who  owned  no 
real  proi>erty,  nnder  the  provisions  of  subdivision  3  of  section  2713, 
and  that  the  court,  upon  resolving  this  question  in  favor  of  tlie 
widow  — the  appraisers  having  failed  to  set  apart  for  her  use  eitlier 
fuel  or  provisions  for  the  statutory  i)eriod  of  sixty  days,  which  had 
then  elapsed  —  might  properly  make  her  a  reasonable  allowance  in 
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money  oat  of  the  estate  as  a  eubstitate  for  the  articlee  of  which  she 
had  been  unlawfully  deprived,  or  as  compensation  for  the  redreas  of 
her  undoubted  grievance,  and  that  this  was  the  extent  of  the 
decision.  The  only  articles  involved  in  the  question  pres^ited  in 
that  case  were  provisions  and  fuel  for  sixty  days,  and  the  failure  to 
set  them  apart  was  the  result  of  negligence  of  the  appraisers,  and 
not,  as  in  this  case,  because  of  their  non-existence. 

The  property  required  to  be  set  apart  by  subdivisions  1,  3  and  4 
is,  with  a  single  exception,  specifically  named.  The  language  used 
in  these  subdivisions  clearly  establishes  the  legislative  intent  to  limit 
the  exemption  to  such  of  the  articles  named  as  were  possessed  by  tlie 
decedent  at  the  time  of  his  death,  and  excludes  any  justifiable  infer- 
ence of  an  intention  to  authorize  the  substitution  of  cash  if  the 
articles  named  did  not  form  pai*t  of  the  estate.  It*  would  have  be^i 
very  easy  to  have  expressed  such  an  intent,  had  it  existed,  in  dear  and 
unmistakable  language,  together  with  the  necessary  procedure  for 
determining  the  value  of  the  non-existent  articles  for  whicli  cash 
was  to  be  substituted.  Such  omission  leads  to  the  conclusion  that 
the  decree  appealed  from  is  not  supported  or  warranted  by  the  sub- 
divisions of  the  Code  section  under  which  the  appraisers  acted,  tliat 
they  acted  without  authority,  and  their  award  was  a  nullity.  This 
conclusion  is  strengthened  by  the  fact  that  in  1881,  in  £aucu4  v. 
Stover  (24  Hun,  109),  it  was  held  that  money  could  not  be  allowed 
^and  set  apart  to  a  widow  in  lieu  of  the  named  articles.  The  appeal 
was  from  a  decree  finally  settling  the  accounts  of  an  executor,  which 
allowed  the  widow  the  value  of  ten  sheep  and  two  swine  which  the 
appraisers  had  not  set  off  to  her  when  making  the  inventory.  The 
decedent  owned  a  half  interest  in  the  animals.  The  Greneral  Term 
reversed,  holding  that  "  The  statute  contemplates  such  an  owner- 
ship and  possession  of  this  property  in  the  deceased,  or  his  personal 
representatives,  at  the  time  of  making  up  the  inventory,  as  will 
permit  their  delivery  to  the  widow  at  least  potentially.  Here  the 
testator  bad  but  a  half  interest  in  these  animals.  They  could  not 
be  then  delivered  over  to  the  widow,  even  potentially,  and,  there- 
fore, could  not  be  set  off  to  her."  That  case  was  reversed  by  the 
Court  of  Appeals  and  the  proceedings  remitted  to  the  surrogate, 
upon  the  ground  that  he  should  have  charged  one  of  the  executcHS 
with  a  balance  due  upon  a  note  given  by  him  to  the  testator,  as  so 


Digitized  by 


Google 


Matter  of  Baibd.  443 


App.  Div.]  Second  Department,  May,  1908. 

much  money  in  his  hands,  and  ordered  its  distribution;  bat  the 
principle  decided,  that  where  the  specific  articles  named  are  not  owned 
or  possessed  by  the  estate  at  the  time  of  making  the  inventory  their 
cash  value  cannot  be  set  off  or  allowed,  was  not  disturbed.  (89 
N.  Y.  1.)  In  1893*  the  Legislature  consolidated  and  re-enacted  the 
provisions  of  existing  statutes  relating  to  the  surrogate  and  his 
court,  without  (so  far  as  the  present  provisions  contained  in  section 
2713  are  concerned)  substantial  change  of  language.!  It  is  a  familiar 
principle  of  statutory  construction  that  where  the  Legislature  in  a 
later  statute  uses  the  terms  of  an  earlier  one  which  has  received  a 
judicial  construction,  it  adopts  snch  judicial  determination  as  con- 
trolling the  construction  of  the  re-enacted  statute.  {Hahes  v.  J 
Peck^  30  How.  Pr.  104;  People  ex  rel.  Outwater  v.  Green,  56  • 
N.  T.  466.)                                                                                                               I 

Under  the  provisions  of  subdivision  5  of  said  section,  which  are  { 

mandatory  {Matter  of  Bidgoody  36  Misc.  Rep.  516),  the  appraisers  i 

were  required  to  set  apart  personal  property,  including  money,  to  a  I 

total  value  not  exceeding  $150  for  the  surviving  husband.     This  ^ 

they  omitted  to  do,  and  upon  tho  judicial  accounting  of  the  execu-      '  . 

tor  the  decree  should  award  the  husband  this  relief.    (Code  Civ. 
Proc.  §  2724.) 

It  being  conceded  that  the  executor  tendered  and  offered  to 
deliver  the  specific  articles  set  apart  to  the  respondent,  and  that  be 
has  at  all  times  been  ready  and  willing  to  deliver  them,  although 
the  decree  must  stand  as  to  them,  the  allowance  of  costs  and 
disbursements  to  the  respondent  cannot  be  sustained. 

So  much  of  the  decree  as  is  appealed  from  must  be  reversed, 
with  costs. 

WooDWABD,  Jenks,  Hooker  and  Millek,  JJ.,  concurred. 

Decree  of  the  Surrogate's  Court  of  Kings  county  so  far  as 
appealed  from  reversed,  with  costs. 

♦  Laws  of  1898,  chap.  686.—  [Rep. 

t  See  2  R.  8.  88,  §  9,  as  amd.  by  Laws  of  1874.  chap.  470 ;  Id.  §  10.  See,  also, 
Laws  of  1843,  chap.  157,  §  2,  as  amd.  by  Laws  of  1889,  chap.  406,  and  Laws  of 
1890,  chap.  173.  See,  also.  Laws  of  1867,  chap.  782,  g  18,  as  amd.  by  Laws  of 
1887,  chap.  630.—  [Rkp, 
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L.  Aloysius  Nklligan,  as  Receiver  in  Supplementary  Proceedings 
of  tlie  Property  of  Louisa  Sohlaitzeb,  Plaintiff,  v.  Peter  Geoth, 
Appellant. 

KuDOLPH  LiEBMANK,  Respondent. 

Second  Department,  May  1,  1908. 

Oosts  — pexBon  beneficially  interested— section   3247,  Oode   of  GiTil 

Procedure. 

One  who  is  beneficially  interested  in  an  action  brought  by  the  zeceiTer  of  an 
insolvent  judgment  debtor  and  for  whose  sole  benefit  the  action  is  prosecuted, 
is  liable  for  costs  when  judgment  goes  against  the  plaintiff. 

The  liability  for  costs  of  one  beneficially  interested  is  absolute  and  the  court  hu 
no  discretion  to  relieve  him. 

Appeal  by  the  defendant,  Peter  Grotli,  from  an  order  of  the 
Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  30Ui 
day  of  August,  1907,  denying  the  defendant's  motion  that  the 
resj)oudent,  as  a  person  beneficially  interested  in  the  recovery  ia 
this  action,  be  directed  to  pay  costs  to  the  defendant's  attorneys. 

Aaron  W.  Levy^  for  the  appellant. 

Albert  Van  Winkle  [Edward  C.  Lunt  with  him  on  the  brief], 
for  the  respondent. 

Rich,  J. : 

It  appears  that  the  respondent  Liebmann  recovered  a  judgment 
against  one  Louisa  Schlaitzer,  upon  which  he  instituted  proceedings 
supplementary  to  execution,  examined  the  judgment  debtor  and 
procured  the  appointment  of  the  plaintiff  in  this  action  as  receiver 
of  her  property ;  that  thereafter,  at  the  request  of  Liebmann,  the 
plaintiff  as  such  receiver  brought  this  action  for  an  alleged  conver- 
sion by  the  defendant  of  the  personal  property  of  the  judgment 
debtor,  upon  the  trial  of  which  the  defendant  had  judgment  upon 
all  of  the  issues  and  for  $108.85  costs ;  execution  was  issued  upon 
such  judgment  and  returned  unsatisfied;  the  time  within  which  the 
plaintiff  might  have  appealed  has  expired,  and  no  appeal  has  been 
perfected.    The  respondent  was  beneficially  interested  in  the  cause 
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of  action,  which  was  prosecuted  solely  for  his  benefit.  The  plain- 
tiff is  insolvent,  and  the  costs  have  not  been  paid.  These  facts  are 
not  controverted,  and  the  appellant  was  entitled  to  the  relief  prayed 
for.  (Code  Civ.  Proc.  §  3247 ;  Ward  v.  Boy,  69  N.  Y.  96 ;  Broeffe 
V.  Baxter,  77  App.  Div.  78 ;  Slanson  v.  Watkins,  95  N.  Y.  369.) 

We  are  not  impressed  with  the  contention  that  tlie  order  was  dis- 
cretionary and  that  the  learned  justice  at  Special  Term  exercised 
this  discretion  properly.  The  liability  of  the  person  beneficially  inter- 
ested for  costs  is  absolute,  and  to  the  same  extent  as  if  lie  was  the 
plaintiflE  (Code  Civ.  Proc.  §  3247),  and  the  court  is  without  discretion 
to  relieve  him  of  this  absolute  statutory  liability.  Although  the 
hmgnago  of  the  section  is  that  where  costs  are  awarded  against  the 
plaintiff  "  the  court  may,  by  order,  direct  the  person  so  liable  to 
pay  them,"  we  think  that  under  the  rules  of  law  that  where  a  stat- 
ute dii-ects  the  doing  of  a  thing  for  the  sake  of  justice  the  word 
*•  may  *'  means  the  same  thing  as  the  word  "  shall "  (People  ex  rel. 
Otsego  County  Bank  v.  Supervisors  of  Otsego  County,  51  N.  Y. 
401),  and  that  if  it  is  obvious  that  the  Legislature  intended  to 
impose  a  positive  duty  the  language  used  has  an  imperative  sig- 
nification and  is  to  be  so  construed  {Livingston  v.  Tanner,  14  N.  Y. 
64),  and  the  rule  declared  in  Wuesthoff  v.  Germania  Life  Ins.  Co. 
(107  id.  580)  that  "the  intention  of  the  Legislature  is  the  cardinal 
consideration  in  the  construction  of  statutes,  and  whether  a  particu- 
lar provision  is  mandatory  or  directory  is  to  be  determined  from  the 
language  used  and  the  purpose  in  view,"  tlie  provision  of  the  Code 
under  consideration  is  mandatory.  Absolute  liability  of  the  bene- 
ficially interested  person  for  costs  being  created,  it  becomes  the 
duty  of  the  court  to  enforce  such  liability  by  granting  the  order 
intended  to  accomplish  such  result. 

The  order  must  be  reversed,  with  costs,  and  the  motion  granted, 
with  costs. 

Woodward,  Jbnks,  Hooker  and  Gaynor,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  costs. 
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John  J.  Tiernet,  Appellant,  v,  Heltbtia  Swiss  Firb  Insurahcb 
CoMPANTy  Bespondent. 

Second  Department,  May  1, 1908. 

Cknirt  —  removal  of  cause  to  Federal  court— fiailiu^e  to  show  citigewahip 
of  parties  —  State  court  retainji  jurisdiction  —  estoppel  —  stay  — 
opening  default. 

Where  an  ex  parte  order  removing  a  case  from  the  Supreme  Court  of  the  State  of 
New  York  to  the  Federal  Circuit  Court  is  void  by  reason  of  the  failure  of  the 
petition  to  show  the  citizenship  of  the  plaintiff's  assignors,  the  State  (sourtdoca 
not  lose  Jurisdiction,  and  where  the  order  does  not  stay  proceedings  the  plaintiff 
may  enter  Judgment  on  the  defendant's  default. 

Neither  consent  of  parties  nor  estoppel  can  confer  Jurisdiction  upon  the  Fedenl 
court,  and  hence  the  plaintiff,  by  opposing  the  defendant's  motion  to  vacate 
the  order  of  removal  upon  the  ground  that  the  motion  should  have  been  made 
in  the  Federal  courts,  does  not  consent  to  the  Jurisdiction  of  the  latter  court, 
nor  is  he  estopped  from  challenging  its  Jurisdiction. 

The  removal  of  a  cause  to  the  Federal  courts  must  be  valid  and  divest  the  State 
couit  of  further  Jurisdiction,  in  order  to  operate  as  a  st«y  of  further  prooeedbgs 
in  the  latter  court. 

Under  the  circumstances  the  State  court,  in  its  discretion,  was  authorized  to  open 
the  Judgment  taken  by  default,  but  the  plaintiff,  having  commenced  a  Judg- 
ment creditor's  action  and  obtained  a  lien  on  funds  held  in  trust  for  the  defend- 
ant, should  not  be  deprived  of  the  advantage  so  obtained,  and  the  order  should 
provide  that  the  Judgment  stand  as  security  for  any  judgment  which  might 
be  recovered  on  a  trial  upon  the  merits,  further  proceedings  in  the  Judgment 
creditor's  action  to  be  stayed  until  the  final  determination. 

Appeal  by  the  plaintiff,  John  J.  Tieraey,  from  an  order  of  the 
Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  2Sd 
day  of  November,  1907. 

RoyaU  Victor^  for  the  appellant. 

Frederick  B,  Campbell  ICharlea  M.  TnreU  with  him  on  the 
brief],  for  the  respondent. 

KicH,  J. : 

This  appeal  is  from  an  order  vacating  a  judgment  entered  upon 
defanlt  of  the  defendant  in  answering,  in  an  action  brought  to 
recover  the  aggregate  amount  of  fourteen  separate  judgments  recov- 
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ered  against  the  defendant  by  different  plaintiffs  in  the  United 
States  Cirenit  Court  for  the  Northern  District  of  California  and 
thereafter  assigned  to  the  plaintiff,  a  resident  of  the  State  of  New 
York.     The  record  discloses  the  following  facts :  The  action  was 
commenced    on    September    25,  1907,  in  the  Supreme  Court  of 
Kings  county  by  the  service  of  the  summons  and  complaint  upon 
the  Superintendent  of  Insurance,  as  the  agent  of  the  defendant  —  a 
fire  insurance  company  incorporated  under  the  laws  of  Switzerland 
— under  tlie  provisions  of  section  30  of  the  Insurance  Law  (Laws  of 
1892,  chap.  690).    Before  defendant's  time  to  answer  had  expired,  and 
on  October  ninth  following  the  service,  upon  petition  of  the  defendant 
appearing  specially  for  that  purpose,  an  ex  parte  order  was  obtained 
for  removal  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Kew  York,  on  the  ground  that  the  action  was  between  a 
citizen*  of  the  United  States  residing  in  the  Eastern  District  of  New 
York  and  an  alien.     No  stay  of  proceedings  was  contained  in  such 
order.     U])on  the  receipt  of  this  order  plaintiff's  attorneys  informed 
the  attorneys  for  defendant  that  as  soon  as  the  record  was  filed 
they  purposed  to  move  the  Circuit  Court  to  remand  the  csse^  where- 
upon the  defendant,  appearing  specially  for  that  purpose,  procured 
an  order  requiring  the  plaintiff  to  show  cause  at  Special  Term  why 
the  order  of  removal  should  not  be  vacated  and  set  aside  and 
defendant's  time  to  answer  extended  seven  days.      This  motion 
was  denied.     In  the  petition  upon  which  the  order  of  removal 
was  procured  and  in  the  memorandum  submitted  by  the  defend- 
ant to  the  court  in  support  of  its  motion  to  vacate  and  set  such 
order  aside,  it  is  admitted  that  ^^The  petition  contained  an  alle- 
gation showing  the  citizenship  of  the  plaintiff,  the  alleged  assignee 
of  said  judgments,  but  the  formal  allegation  of  the  citizenship 
of  the  respective  assignors,  to   whose  rights  the  plaintiff  claims 
to  have  succeeded,  seems  to  have  been  inadvertently  omitted  from 
said  petition."     "  It  has  since  been  discovered  that  while  the  peti- 
tion   contained  the  necessary  allegations  as  to  the  citizenship  of 
the  plaintiff  and  the  defendant,  a  similar  necessary  allegation  as  to 
the  citizenship  of  the  plaintiff's  assignors  was  inadvertently  omitted. 
This  omitted  allegation  is  a  material  one  and  one  necessary  to  sup- 
port a  removal.     *     *     *     We  regret  to  say  that  the  petition  for 
removal  was  clearly  insufiicient  in  that  it  omitted  the  allegation  as 
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to  the  citizenship  of  the  plaiatifE's  assignors  and,  therefore,  this 
court  had  no  jurisdiction  to  make  the  ex  parte  order.  (Murphy  \. 
Payette  AUwoial  Gold  Co.,  98  Fed.  Rep.  321.)"  On  October  31, 
1907,  the  plaintiff  entered  judgment  against  the  defendant,  then  in 
default,  and  issued  execution  to  the  sheriff  of  Kings  coantj  wliieh 
was  returned  unsatisfied,  and  on  November  second  following  die 
plaintiff  commenced  a  judgment  creditor's  action  against  the  defend- 
ant and  the  Central  Trust  Company,  in  whose  possession  there  is  a 
fnnd  held  in  trust  for  the  defendant,  and  by  so  doing  acquired  a 
lien  pending  the  determination  of  the  action.  It  appears  without 
contradiction  that  the  defendant  has  applied  to  the  Superintendent 
of  Insurance  for  permission  to  withdraw  said  fund  from  said  trast 
company  upon  the  ground  that  it  had  settled  with  all  of  its  policj- 
holders  in  the  United  States  within  which  it  intended  to  do  do 
further  business,  and  that  it  intended  to  convey  said  fund  to  Switz- 
erland,  and  that  the  application  was  undecided  on  November  20, 
1907.  The  record  of  removal  was  filed  by  the  defendant  in  the 
Circuit  Court  on  November  6,  1907,  and  an  answer  interposed  on 
November  eleventh,  immediately  after  which  the  plaintiff  moved  to 
remand  the  case  to  the  State  Supreme  Court  for  lack  of  jurisdic- 
tion, and  the  defendant  moved  for  leave  to  amend  its  petition  for 
removal.  In  the  meantime,  and  on  November  eighteenth  the 
defendant  procured  a  show  cause  order  returnable  at  Special  Term 
requiring  the  plaintiff  to  show  cause  why  the  judgment  entered  by 
it  on  October  31,  1907,  should  not  be  vacated  and  set  aside  "as 
nnauthorized  and  improper  under  the  law  and  the  practice  of  tliis 
court ;  or,  if  it  shall  be  determined  that  the  said  judgment  was 
properly  entered  as  upon  the  defendant's  default,  then  that  said 
judgment  be  vacated  and  set  aside  and  the  defendant  allowed  to 
appear  and  answer  the  complaint,"  upon  the  hearing  of  which  the 
judgment  was  vacated  absolutely  and  as  matter  of  right,  nunc  pro 
tunc  as  of  the  date  and  time  at  which  it  was  entered,  and  the  clerk 
of  Kings  county  was  directed  to  cancel  the  same  of  record.  On 
February  3,  1908,  plaintiff's  motion  in  the  United  States  Circuit 
Court  to  remand  was  granted  and  the  defendant's  motion  to  amend 
its  petition  denied,  and  such  decision  was  later,  on  March  fifth, 
confirmed  on  rehearing. 

Upon  these  facts  I  think  it  is  clear  that  the  Supreme  Court  waa 
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never  divested  of  the  jnrisdiction  it  acquired  by  the  commencement 
of  this  action  which  has  at  all  times  been  pending  therein.  The 
ex  parte  order  of  removal  was  inoperative  and  void  by  reason  of 
the  omission  to  state  in  the  petition  npon  which  it  was  based  the 
jurisdictional  facts  necessary  to  vest  jarisdiction  in  the  Federal  court 

In  Insurance  Company  v.  Pechner  (95  U.  S.  183)  the  Supreme 
Court  of  this  State  had  rendered  judgment  after  an  attempted 
removal.  (See  Pechner  v.  Phcmix  Jns.  Go.j  65  N.  T.  195.) 
The  United  States  Supreme  Court,  reviewing  the  decision, 
expressly  held  that  if  the  removal  petition  was  not  sufficient 
to  oust  the  jurisdiction  of  the  State  court,  there  was  no  reason 
why  that  court  might  not  proceed  with  the  case.  To  the  same 
effect  is  Cooke  v.  State  National  Bank  of  Boston  (1  Lans.  494 ; 
affd.,  52  N.  Y.  96).  Mr.  Justice  Ixgbaham,  writing  for  the  Gen- 
eral Term,  says :  "  It  is  unnecesfiary  here  to  decide  whether  an  order 
of  the  State  court  is  necessary  for  such  removal.  It  is  very  clear,  if 
the  statute  is  not  in  all  respects  complied  with,  no  removal  takes 
place,  either  with  or  without  spch  order." 

In  Powers  v.  Chesapeake  ds  Ohio  Bailway  Co.  (169  U.  S.  92)  it 
is  said  that  if  the  jurisdictional  facts  are  not  made  to  appear  upon 
the  record  of  the  State  court  it  is  not  authorized  to  surrender  its 
juriidiction,  and  in  Fife  v.  WhitteU  (102  Fed.  Eep.  537)  that  when 
the  required  jurisdictional  facts  do  not  appear  in  the  removal  pro- 
cefxlings  ^'  notwithstanding  the  proceedings  for  removal  may  have 
brought  the  papers  in  the  case  to  the  Circuit  Court"  the  State  court 
retains  jnrisdiction  of  the  cause. 

In  Murphy  v.  Payette  AUuoiaZ  Gold  Co.  (98  Fed.  Rep.  321),  a 
case  quite  similar  in  its  facta  to  the  case  at  bar —  the  record  failing 
to  show  citizenship  of  the  plaintiff's  assignors  —  the  court  says: 
^  There  can  be  no  doubt  that  npon  the  record,  together  with  the 
petition  which  was  filed  in  the  State  court,  no  cause  for  removal 
was  presented,  and  that  the  jurisdiction  of  the  State  court  could  not 
be  thereby  devested." 

It  is  contended  that  by  appearance  in  the  Supreme  Court  and 

opposing  the  defendant's  motion  to  vacate  the  order  of  removal 

upon  the  ground  that  such  motion  should  have  been  made  in  the 

Circuit  Court,  the  plaintiff  consented  to  the  jurisdiction  of  the  latter 

App.  Div.  -Vol.  CXXVI.        29 
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court  or  at  least  is  estopped  from  challenging  it.  The  well-settled 
law  that  neither  consent  nor  estoppel  can  confer  jurisdiction  upon 
the  Federal  courts  is  a  complete  answer  to  this  proposition.  (J/m- 
nesota  y.  Northern  Securities  Co.^  194  U.  S.  48;  McClaughry  j, 
De7ninffy  186  id.  49 ;  Albany  Brewing  Go.  v.  Ba/rcldeyy  70  App. 
Div.  260.)  No  stay  of  the  plaintiffs  proceedings  existed  under  the 
provisions  of  the  removal  statute,  for  to  have  that  effect  the  removal 
proceedings  must  be  valid  and  accomplish  their  purpose  of  divegtr 
ing  the  State  court  of  further  jurisdiction  and  vest  the  same  in  the 
Federal  court.  The  order  of  removal  contained  no  stay  and  no 
effort  was  made  to  procure  a  stay  by  motion.  The  defendant  being 
in  default  because  of  nonnservice  of  an  answer,  the  plaintiff  had  the 
legal  right  to  enter  judgment  against  the  defendant  for  the  relief 
demanded,  and  the  Supreme  Court  possessed  jurisdiction  which  was 
properly  exercised.  Although  the  learned  Special  Term  erred  in  its 
conclusion  that  the  defendant  was  entitled  as  a  matter  of  right  to 
have  the  judgment  taken  by  the  plaintiff  vacated,  the  application 
was  addressed  to  its  discretion  as  wqU  as  upon  what  was  claimed  to 
be  an  absolute  right,  and  we  think  the  facts  presented  are  such  as  to 
require  of  this  court  an  exercise  of  its  discretion  in  securing  to  the 
defendant  an  opportunity  to  present  its  defense  and  have  the  issues 
heard  and  determined  on  the  merits,  not,  however,  at  the  risk  to  the 
plaintiff  of  losing  or  impairing  his  lien  upon  the  trust  fund  in  the 
hands  of  the  Central  Trust  Company.  The  result  of  an  affirmance 
of  the  order  would  be  to  arbitrarily  take  from  the  plaintiff  —  who 
has  been  guilty  of  no  wrong  —  a  valuable  right  which  he  has  acquired 
as  the  result  of  diligence  and  would  constitute  an  abuse  of  discretion 
which  we  cannot  sanction.  The  order  must  be  modified  so  as  to 
provide  that  defendant  shall  be  given  leave  to  answer  and  that  the 
judgment  stand  as  security  for  any  judgment  which  may  be  lecov- 
ered  by  the  plaintiff  upon  a  trial  upon  tlie  merits,  and  that  all  pro- 
ceedings in  the  judgment  creditor's  action  be  stayed  until  the  final 
determination  of  this  action. 

The  order  must  be  modified  accordingly,  with  costs  to  the  appeUani 

WooDWAED,  Jenks,  Hooker  and  Gatnor,  JJ.,  concurred. 

Order  modified  in  accordance  with  the  opinion  and  as  so  modified 
affirmed,  with  costs  to  the  appellant. 
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John  S.  Davbnpobt,  as  Receiver  of  the  Bank  of  Staten  Island, 
Respondent,  v,  Augustus  B.  Pbentice  and  Others,  Defendants, 
Impleaded  with  Annie  C.  B.  Foster,  as  Administratrix  with  the 
Will  Annexed,  etc.,  of  Augustus  Prentice,  Deceased,  Appellant. 

Second  Department,  May  8,  1008. 

Keglig^nce  —  aotion  against  bank  president  for  negligence  —  resulting 
defalcation  —  Terification  of  bank  reports  —  erroneous  charge —- when 
exception  sui&cient  —  prejudicial  error  —  knowledge  defined — facts 
raising  question  for  jury.  • 

The  purpose  of  an  exception  to  a  charge  is  to  caH  the  attention  of  the  court  to 
the  instruction  given  and  to  the  fact  that  it  is  objected  to,  in  order  that  the 
court  may  have  an  opportunity  to  retract,  alter,  or  modify  the  instruction.  The 
exceptor  is  not  bound  to  state  the  reasons  for  his  .challenge  to  the  law  of  the 
instruction. 

Where  in  an  action  to  recover  against  a  bank  president  for  alleged  negligence 
whereby  the  cashier  was  enabled  to  convert  securities,  the  court  has  charged 
that  as  a  matter  of  law  it  was  the  duty  of  the  president  to  have  such  knowl- 
edge of  and  acquaintance  with  the  matters  stated  in  the  quarterly  reports  to  the 
State  Superintendent  of  Banks  that  he  could  truthfully  make  oath  that  the 
said  reports  were  true  in  all  respects,  an  exception  is  sufficient  which  states 
that  it  is  made  to  so  much  of  the  charge  as  instructs  the  jury  that  it  was  the 
duty  of  the  president  to  have  such  knowledge  of  and  acquaintance  with  sev- 
eral matters  stated  in  the  quarterly  reports  that  he  could  truthfully  make  oath 
that  said  reports  were  true  in  all  respects. 

As  the  statute  governing  said  reports  requires  them  to  be  verified  by  the  oath  of 
the  president  and  cashier  or  treasurer  to  the  efiFect  that  they  are  true  and  cor- 
rect in  all  respects  "  to  the  best  of  his  knowledge  and  belief,"  it  is  error  to 
charge  in  substance  that  the  law  requires  the  president  to  verify  the  reports 
by  absolute  unqualified  oath. 

Such  error  is  fatal  to  a  judgment,  it  being  possible  that  the  defendant  was 
injured  thereby,  for  the  jury  may  have  found  him  negligent  in  failing  to  take 
an  absolnte  oath  to  the  correctness  of  the  reports  instead  of  an  oath  limited  to 
the  best  of  his  knowledge  and  belief  ns  permitted  by  the  statute. 

Knowledge  is  information  and  information  knowledge,  and  it  is  not  confined  to 
what  has  been  personally  observed. 

The  cashier  of  a  bank  is  its  principal  officer  and  the  president  is  not  an  insurer  of 
the  honesty  of  the  cashier.  He  has  a  legal  right  to  impose  confidence  in  the 
cashier  in  everything  within  the  scope  of  his  duties. 

A  bank  president  is  regarded  as  a  trustee  and  is  bound  to  exercise  care  and  pru- 
dence in  his  office  in  the  same  degree  that  men  of  common  prudence  ordinarily 
show  in  their  own  affairs,  the  measure  of  care  required  depending  in  each  case 
upon  the  circumstances. 
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Where  in  such  action  it  appears  that  the  cashier  who  converted  the  bank's 
securities  was  its  largest  stockholder  and  had  administered  its  afiEairs  for  naaj 
years,  had  a  good  reputation  in  the  community  and  himself  verified  the  &be 
reports  in  conjunction  with  the  president,  the  question  as  to  whether  tbe 
president  was  negligent  in  failing  to  discover  the  ahsence  of  securities  listed  in 
the  reports  by  a  personal  investigation  is  one  of  fact  for  the  Jury. 

Gatnor,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  Annie  C.  B.  Foster,  as  administratrix, 
etc.,  from  a  judgment  of  the  Supreme  Court  in  favor  of  tbe  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Richmond  on 
the  25th  day  of  June,  1907,  upon  the  verdict  of  a  jury,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  25th  day  of  Jnne, 
1907,  denying  the  said  defendant's  motion  for  a  new  trial  made  upon 
tbe  minutes. 

Jo/m  G.  Milburn  [  Walter  F.  Taylor  and  Frederick  P.  Forriet 
with  him  on  the  brief],  for  the  appellant. 

GharUa  F.  Brown  [NaUio/n  D.  8t^m  with  him  on  the  brief],  for 
the  respondent 

Jenks,  J. : 

I  think  that  this  judgment  must  be  reversed  for  an  error  in 
instructions  to  the  jury.  The  appeal  is  by  the  administratrix  e,  t  <l 
of  Augustus  Prentice  from  a  judgment  entered  on  a  verdict  at 
Trial  Term  again^  the  estate  for  $183,690.  The  plaintifE  as  the 
receiver  of  the  Bank  of  Staten  Island  sues  the  officers  and  directors 
of  ^he  bank  in  a  common-law  action  for  negligence^  whereby 
Ahlmann,  the  cashier  and  a  director,  found  opportunity  for  thefts 
which  brought  the  bank  to  insolveaoy-and  the  closing  of  its  doois 
on  December  81,  1903.  Ahlmann  killed  himself  on  December  30, 
1903.  Twenty-two  thousand  five  hundred  and  thirty  dollars  was 
recovered  from  his  estate.  Augustus  Prentice  was  the  president, 
and  he  with  A.  B.  Prentice,  R  L'H.  Finch,  Wood  and  Ahlmann 
were  directors.  Finch  is  dead;  Wood  was  not  served,  but  was 
called  as  a  witness  by  the  plaintiff ;  and  as  to  A.  B.  Prentice,  tbe 
action  was  dismissed  at  trial. 

The  plaintiff  read  in  evidence  official  reports  of  the  bank  to  die 
Superintendent  of  Banks,  of  which  all  save  the  last  were  verified 
by  Prentice  as  president  and  by  Ahlmann  as  cashier ;  tbe  last  was 
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verified  by  Ahlniann  alone,  with  the  statement  that  Prentice  was 
ill.    The  examination  bj  the  State  Bank  Examiner  showed  that  the 
report  of  December,  1902,  was  correct  and  that  the  assets  were 
intact.     There  is  no  doubt,  however,  that  a  report  was  verified  by 
Prentice  after  secarities  to  a  large  amount  or  their  proceeds  had 
been  made  away  with  by  Ahlmann,  which  report  showed  that  the 
securities  or  their  equivalent  were  still  assets  of  the  bank,  and  the 
contention  of  the  plaintiff  is  that  the  fact  that  Prentice  as  president 
verified  a  report  or  reports  which  were  false  in  that  respect,  was 
evidence  of  negligence  in  his  offices  of  president  and  of  director. 
There  were  also  other  acts  of  alleged  omission  proved  as  to  the 
conduct  of  the  bank  by  him  and  his  fellow-officers,  such  as  lack  of 
attention,  audit  or  examination,  absence  both  of  proper  committees  of 
supervision,  and  of  directors'  meetings,  improper  bookkeeping,  lax 
care  of  securities  and  divers  matters  of  alleged  slipshod  management. 
If  at  the  time  of  a  verification  of  a  particular  report  which  showed 
the  securities  or  their  equivalent  on  hand,  the  securities  had  been 
stolen,  the  fact  that  the  verification  was  made  in  such  ignorance 
was  not  the  cause  of  the  theft.     The  cashier  did  not  know  but 
that  l^efore  the  president  joined  in  the  verification  he  might  call 
for  a  production  of  the  securities ;  the  cashier  could  only  surmise 
when  he  abstracted  the  securities  that  as  to  future  reports  the  presi-  . 
dene  might  not  require  the  production  of  the  securities,  and  if  the 
president  had  not  done  so  in  the  past  he  probably  would  be  content 
not  to  do  so  in  the  future.     But  much  stress  was  laid  upon  the 
verification  of  these  reports  upon  the  proposition  that  if  Prentice 
had  observed  due  care  in  qualifying  himself  to  make  the  oath  he 
would  not  have  been  ignorant  of  the  fact  that  the  securities  were  no 
longer  possessed  by  the  bank.     Indeed,  the  learned  court,  after 
instructing  the  jury  that  neghgence  must  be  proved  against  Prentice, 
said  that  the  jury  must  determine  whether  reasonable  care  was 
exercised  to  prevent  dishonesty  and  whether  the  losses  were  trace- 
able to  specific  acts  of  negligence  on  the  part  of  Prentice,  and 
thereupon  called  to  the  attention  of  the  jury  that  Prentice  had 
signed   quarterly   reports,  that   the  last  of   them   was  signed  in 
Angnst,  1903,  that  at  that  time,  as  it  recalled  the  evidence,  the 
bonds  had  been  extracted  and  the  fraudulent  loans  of  $30,000  had 
been  made.     Then  the  court  laid  down  the  law  as  to  the  require- 
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ment  of  the  oath  by  Prentice,  in  terms  which  I  shall  speciiicaUy 
notice  further  on,  and  immediately  charged  the  jnry:  "I  alao 
charge  you  that  inasmuch  as  the  said  reports  contained  statements 
that  the  bank  was  the  owner  of  certain  mvestment  securities  at  the 
time  of  making  such  reports,  if  the  jury  —  you  find  that  the  president 
of  the  bank  made  such  reports  without  knowledge  that  such  iuTest- 
ments  were  in  the  possession  of  the  bank,  and  relied  upon  the  state- 
ment of  the  cashier,  instead  of  informing  himself  of  the  fact,  and 
that  as  a  consequence  thereof  opportunity  was  given  to  tlie  cashier 
to  make  away  with  such  securities  so  as  the  same  were  lost  to  the 
bank,  then  you  may  find  a  verdict  for  the  plaintiff  for  such  amount 
as  you  find  was  lost  as  the  result  of  sicch  conduct  or  negligence  on 
the  part  of  the  president  of  the  bank."  And  the  court  thereafter 
further  charged :  "  I  charge  you  further  it  is  the  duty  of  the  Presi- 
dent of  a  bank  to  keep  himself  informed,  sufficiently  familiar  with 
the  affairs  of  the  bank  and  the  conduct  thereof — not  alone  by  the 
cashier,  but  the  general  conduct,  and  the  investment  of  secnritiee, 
and  the  securities  on  hand,  to  enable-  him  truthfully  and  faithfully 
to  comply  with  the  requirements  of  the  statute  that  he  verify  on 
oath  the  several  quarterly  reports,  as  to  the  details  thereof.'*  The 
stolen  securities  made  up  a  very  great  part  of  the  thefts. 

I  now  consider  the  instructions  of  the  court  as  to  the  oath  annexed 
to  the  report,  which  were  as  follows :  "  Now,  the  banking  laws  of 
the  State  of  New  York  in  the  year  1900  and  subsequent  thereto 
made  it  the  duty  of  the  president  of  the  bank  to  verify  by  oath  the 
several  quarterly  reports  to  the  snj>erintendent  of  banks  which  have 
been  put  in  evidence  in  this  cause,  and  to  verify  by  his  oath  as  to 
each  of  said  reports  that  the  same  was  true  and  correct  in  all 
respects.  I  charge  you^  aa  matter  of  laxo^  that  it  xoas  the  duty  of 
the  president  of  the  ?xmk  to  have  such  knowledge  of  and  such 
(zcquainta7ice  with  the  several  matters  stated  in  t/is  quarterly  reports 
that  he  could  truthfully  make  oath  that  the  said  reports  were  true 
in  all  respectsP  The  exception  taken  to  this  instruction  was  as 
follows :  "  Defendants'  counsel  excepts  to  so  much  of  the  chaige  as 
instructs  the  jnry  that  it  was  the  duty  of  the  president  of  the  bank 
to  have  such  knowledge  of  and  such  acquaintance  with  the  several 
matters  stated  in  the  quarterly  reports,  that  he  could  trutlif ully  make 
oath  that  the  said  reports  were  true  in  all  respects." 
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The  first  question  is  whether  the  exception  was  sufficient.  The 
parpose  of  such  an  exception  is  to  call  the  attention  of  the  court  to 
the  instruction  given  and  to  the  fact  that  it  is  objected  to,  in  order 
that  the  court  may  have  the  opportunity  to  retract,  alter  or  modify 
the  instruction.  Comparing  the  exception  with  the  instruction,  it 
appears  tliat  the  exception  pointed  out  the  precise  language  of  the 
instruction  objected  to.  The  court  could  not  mistake  the  subject  of  the 
exception.  In  McGinley  v.  United  States  Life  Ins.  Go.  (77  N.  Y. 
4:97)  the  court,  per  Miller,  J.,  say  :  "  When  it  is  intended  to  except 
to  a  specific  proposition  or  to  particular  remarks  of  a  judge  in  his 
charge  to  the  jury,  the  counsel  making  the  exception  should  put  his 
finger  on  the  proposition  clearly  and  distinctly,  beyond  any  question, 
and  employ  language  entirely  plain,  so  that  there  can  be  no  doubt  as 
to  the  real  character  of  the  exception,  or  as  to  what  was  actually 
intended.  This  is  essential  to  enable  the  judge  to  correct,  modify 
or  change  the  language  used,  if  he  deems'  it  proper,  and  to  prevent 
any  misconception  or  misapprehension  as  to  wliat  portion  of  the 
charge  the  exception  was  intended  to  apply.  To  obtain  the  advan- 
tage of  an  exception  as  to  language  used  in  the  charge  it  must  be  pre- 
sented either  in  the  same  or  in  equivalent  words,  or  so  as  to  embrace 
the  substance  of  the  charge,  and  not  in  phraseology  which  is  at  least 
of  a  doubtful  construction."  That  case  is  cited  and  approved  in 
Brozek  v.  Steinway  Railway  Company  (161  N.  Y.  63,  65).  In 
People  ex  ret,  Dailey  v.  Livingston  (79  N.  Y.  292)  the  court  say : 
"  The  learned  counsel  for  the  relator  in  answer  to  this  point  insists, 
firsts  that  the  exception  was  not  sufficiently  specific.  At  the  close 
of  the  charge  several  requests  to  charge  were  made  by  the  respective 
parties,  and  then  the  case  states  that  the  defendant  excepted  to  the 
closing  of  the  charge  in  regard  to  the  ballot-boxes.  It  would  have 
been  strictly  more  accurate  to  have  repeated  the  language  excepted 
to,  bnt  the  exception  referred  to  the  close  of  the  charge  and  the 
subject.  There  was  but  a  single  idea  in  that  part  of  the  charge, 
and  that  was  expressed  in  clear  and  emphatic  language.  The  excep- 
tion could  not  have  referred  to  anything  else,  and  it  is  difficult  to 
see  how  there  could  have  been  any  misapprehension  as  to  the  appli- 
cation of  the  exception.  We  think  that  the  rule  requiring  specific 
exceptions  was  substantially,  if  not  technically  complied  with."  I 
fail  to  see  how  the  exception  could  be  more  precise  and  definite. 
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It  is  not  the  rule  that  the  exceptor  is  bound  to  state  the  reason  for 
his  challenge  to  the  law  of  the  instruction.  In  Jiequa  v.  Helmet 
(16  N.  Y.  202)  the  court  say :  "  In  excepting  to  a  charge,  all  that  is 
necessary  is  to  specify  the  legal  proposition  therein  supposed  to  be 
objectionable.  In  this  case  the  whole  charge  consisted  of  but  a 
single  legal  proposition,  and  a  general  exception  thereto  was  suffi- 
cient. It  was  unnecessary  to  state  the  reasons  why  the  charge  was, 
or  was  supposed  to  be,  erroneous."  In  Ooldman  v.  Abrahams  (9 
Daly,  223)  the  court  say :  "  The  proposition  of  the  charge,  in  view 
of  the  evidence,  was  erroneous,  and  to  that  erroneous  proposition  an 
exception  is  taken.  In  an  exception  to  a  charge  counsel  are  not 
bound  to  state  the  grounds  of  their  exception.  They  are  simply 
called  upon  to  except  to  such  propositions  as  they  deem  erroneons, 
and  this  raises  the  question  of  law  in  a  proper  form."  In  Freuni 
V.  Pa4sn  (10  Abb.  N.  0.  316)  the  court  say :  "  The  instructions  given 
the  jury  were  plainly  not  in  accord  with  the  legal  rule,  and  more 
strongly  marked  by  the  omission  of  the  terra  '  reasonable,'  in  quali- 
fication of  the  word  *  doubt.'  The  plaintiff's  counsel,  by  except- 
ing to  the  court's  charge  of  legal  propositions,  did  all  that  was 
needful  to  present  the  question.  Under  such  circumstances  coun- 
sel are  not  called  upon  to  suggest  amendments  or  changes  to  the 
court;  but  may  rely  upon  the  exception  {Goldman  v.  AbraJiarM^ 
10  Weekly  Dig.  108;*  ^Bi*  v.  Leonard,  58  N.  Y.  291)."  (See, 
too,  Brick  v.  Fowler^  12  Wkly.  Dig.  310 ;  AUis  v.  Leonard,  58 
N.  T.  288  ;  Baylies  Tr.  Pr.  [2d  ed.]  336 ;  2Rnmsey  Pr.  [2d  ed.]  36^) 
As  stated  in  the  last  authority  cited,  if  the  error  was  merely  inad- 
vertent, like  the  misuse  of  a  word  or  a  slip  in  phi-aeeology,  where  it 
is  perfectly  clear  that  the  court  could  not  have  intended  the  expr®- 
sion  used,  courts  have  been  inclined  to  require  that  the  excep- 
tion should  suggest  the  correction,  e.  g.,  Ellis  v.  People  (21  How. 
Pr.  356,  360) ;  Simmons  v.  Ocean  Causeway  (21  App.  Div.  36). 
But  I  think  that  the  appellant  should  not  be  deprived  of  the  benefit 
of  his  exception  on  the  ground  that  the  instruction  was  an  inad- 
vertence. The  learned  court  three  times  instructed  the  jury  that 
the  law  required  that  the  president  verify  the  reports  by  absolute 
oath,  and  never  made  mention  of  the  fact  that  the  oath  as  required 
was  but  a  qualified  one.     In  the  dissenting  opinion  of  my  brother 

♦  Same  case  reported  in  9  Daly,  223  {supra),—  [Rep. 
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Gaykob  it  is  said  that  it  was  the  duty  of  the  learned  counsel  for 
the  appellant  in  excepting  to  point  out  tlie  error,  but  ITramer  y. 
Brooklyn  Heights  B.  B.  Co.  (190  N.  Y.  310)  alone  is  cited  as  an 
authority.  That  case  only  contains  the  proposition  that  a  party 
should  not  be  allowed  upon  appeal  to  take  advantage  of  a  lack  of 
proof  of  a  fact  when  it  was  assumed  by  both  parties  and  the  court  at 
trial  that  the  fact  was  admitted^  or  at  least  not  controverted. 

The  second  question  is  whether  the  exception  was  well  taken. 
The  instruction  of  the  court  was  not  a  correct  statement  of  the 
statute  existing  at  the  time  of  these  thefts.  For  the  provision  of  the 
Banking  Law  then  was  and  now  is  (§  20)* :  "  Every  such  report  shall 
be  verified  by  the  oath  of  the  president  and  cashier  or  treasurer  of  such 
corporation  or  by  such  individual  banker,  to  the  effect  that  the  same 
is  true  and  correct  in  all  respects,  to  tks  hest  of  his  knowledge  and 
'beliefP  Thus  it  appears  that  the  learned  court  charged  that  the 
law  was  that  tlie  president  must  verify  by  an  unqualified  oath  when 
the  law  required  only  an  oath  to  the  best  of  his  knowledge  and 
belief. 

The  third  question  is  whether  the  error  is  fatal  to  the  judgment. 
'^  If  it  is  possible  that  the  defendant  was  injured  by  this  error  the 
verdict  must  be  set  aside.  It  is  not  for  the  defendant  to  show  how 
or  to  what  extent  he  was  prejudiced.  The  existence  of  the  error 
establishes  his  claim  to  relief.  If  the  plaintiffs  wish  to  sustain  the 
verdict  it  is  for  them  to  show  that  the  error  did  not  and  could  not 
have  affected  it,"  citing  authorities.  (Greene  v.  White^  37  N.  T. 
405.)  If  the  court  had  instructed  the  jury  that  the  oath  was  lim- 
ited to  the  best  of  Prentice's  knowledge  and  belief,  can  it  be  con- 
cluded that  the  jury  would  have  found  in  such  verification  (and 
such  was  the  verification  actually  made)  evidence  of  negligence  % 
It  is  to  be  noted  that  at  no  time  was  the  oath  as  required  by  the 
statute  stated  to  the  jury,  nor  have  we  any  proof  tliat  the  jury  ever 
heard  read  or  ever  read  the  statute.  Indeed,  at  the  close  of  the 
case  the  court  asked  the  jury  whether  they  desired  to  take  any 
exhibit  with  them,  and  it  does  not  appear  that  anything  was  sub- 
mitted to  them  but  a  statement  of  the  alleged  items  of  loss.    Even 

•See  Laws  of  1803,  chap.  689,  §  20,  as  amd.  by  Laws  of  1898.  chap.  888. 
Since  amd.  by  Laws  of  1905,  chap.  297,  and  Laws  of  1907,  chap.  408.— [Rbp. 
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if  the  jury  had  before  them  in  their  jury  room  the  reports  sa  veri- 
fied, can  it  be  at  all  certain  that  they  would  have  assumed  that  the 
reports  were  verified  according  to  the  statute  when  the  court  had 
instructed  them  that  the  oath  thereto  must  be  absolute  ?  The  ver- 
dict itself  seems  to  indicate  that  the  reports  influenced  the  jury,  for 
the  following  reason  :  The  verdict  represents  the  total  deficit  lees 
$22,930  collected  from  Ahlmann's  estate  cmd  $9,000.  This  $9,000 
item  represented  a  specific  entry  in  the  books  of  a  loan  to  Ahlmann  on 
August  8, 1903,  without  corresponding  entry  of  repayment.  The 
learned  court  charged  the  jury  that  whereas  the  other  items  of 
defalcation  were  due  to  acts  of  Ahlmann  previous  to  the  signing 
of  the  last  quarterly  report  by  Prentice,  the  loan  to  Ahlmann  him- 
self {i.  e,j  this  $9,000  item)  "was  made  after  tlie  last  qnarterij 
report/'  The  court  was  referring  to  the  last  report  signed  by 
Prentice,  as  it  appeared  that  the  final  report  was  verified  by  Ahl- 
mann alone  at  a  time  when  Prentice  was  ill.  Thus  the  jury, 
told  by  the  court  that  the  loss  of  $9,000  (as  to  which  there  was  no 
conflicting  evidence)  was  alone  subsequent  to  any  report  signed  by 
Prentice,  excluded  it  alone  from  the  alleged  sum  total  of  the  Iosb 
charged  against  Prentice's  estate. 

The  action  was  not  brought  for  the  falsity  of  the  reportB 
under  section  21  of  the  Banking  Law*  or  section -611  of  the  Penal 
Codo,f  but,  as  I  have  said,  it  rested  upon  negligence.  These  reports 
were  read  in  evidence  on  the  theory  that  the  verification  thereof 
by  Mr.  Prentice  was  a  prescribed  duty  of  the  president.  The  stat- 
ute requiring  the  oath  does  not  prescribe  in  what  respect  the  prea- 
dent  or  the  casliier  sliall  qualify  himself  to  make  the  oath ;  it  does 
not  in  any  way  bear  on  the  supervising  duties  of  either  officer  with 
reference  to  the  affairs  of  the  bank.  The  report  is  required  of  the 
officers  by  statute  in  order  that  primarily  the  Banking  Department 
and  secondarily  others  by  publication  thereof  may  have  informatioD 
from  the  principal  officers  of  the  bank  of  its  condition,  attested  by 
their  oath  made  to  the  best  of  their  knowledge  and  belief.  If  it  be 
false  the  direct  remedy  may  be  found  in  section  21  of  the  Banking 
Law,  or  it  may  be  under  section  611  of  the  Penal  Code. 

(a)  A  substantial  difference  between  the  oath  charged  and  the 

♦Amd.  by  Laws  of  1905,  chap.  297.— [Rep. 
t  Amd.  by  Laws  of  1906,  chap.  286.—  [Rep. 
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oath  in  the  statute  book  is  shown  by  the  fact  that  originally  the 
statute  read  every  such  report  should  ^'  be  verified  by  the  oatli  of 
the  president  and  cashier  *  *  *  to  the  effect  that  the  same  is  true 
and  correct  in  all  respects ''  (Laws  of  1892,  chap.  689,  §  20),  and 
that  by  an  amendment  made  by  chapter  333  of  the  Laws  of  1898 
the  limitation  of  the  oath  the  qualification  ^^  to  the  best  of  his  knowl- 
edge and  belief "  was  grafted  upon  tlie  statute.  It  seems  to  me 
that  the  reason  for  the  modification  is  not  far  to  seek.  The  Legis- 
lature thought  that  a  conscientious  bank  president  or  official  might 
discharge  his  duties  to  the  full  and  yet  be  not  qualified  and  could 
not  in  the  nature  of  things  qualify  hhnself  to  make  positive  oath 
to  the  report  and  its  details.  The  original  requirement  might 
exclude  that  kind  of  man  required  to  discharge  the  duties  of  presi- 
dent or  of  cashier,  and  thus  limit  the  occupancy  of  such  places  to 
those  who  would  take  such  an  oath  without  compunction,  though 
it  might  in  fact  be  "  false  as  dicers'  oaths." 

(b)  I  think  that  the  jury  in  passing  upon  the  negligence  of 
Prentice,  as  evidenced  by  his  acts  of  omission  indicated  by  his  act 
of  commission  in  verification  of  the  report,  might  not  have  found 
proof  of  his  neglect  therefrom  if  they  had  been  informed,  not  that 
he  must  verify  each  report  on  oath,  but  on  oath  limited  to  the  best 
of  his  knowledge  and  belief.  Might  not  the  jury,  regarding  the 
limitation  of  the  oath  in  considering  the  qualification  of  the  afiiant, 
draw  a  distinction  between  the  conscientious  state  of  a  mind  required 
to  make  an  oath  or  an  oath  to  the  best  of  his  knowledge  and  belief  ? 
Might  not  a  jury  have  concluded  that  Mr.  Prentice  was  negligent 
in  his  qualification  upon  the  facts  when  he  came  to  take  a  positive 
oath  and  have  concluded  that  he  was  not  thus  negligent  when  he 
came  to  take  an  oath  to  the  best  of  his  knowledge  and  belief? 
"  Knowledge  "  may  mean  that  gained  by  information  or  intelligence. 
(Webster's  Diet.,  Worcestei-'s  Diet,  Cent.  Diet.,  Imperial  Diet., 
Stormonth's  Diet.)  "  Knowledge  is  information  and  information 
knowledge,"  and  it  is  "  not  confined  to  what  we  have  personally 
observed."  (2  Bouv.  L.  Diet.  [Rawle's  Rev.]  94,  citing  authorities. 
See,  too.  Iron-  Silver  Mining  Co.  v.  Reynolds^  124  U.  S.  384; 
LamheH  v.  People,  76  N.  Y.  220,  227,  228.)  To  one's  knowl- 
edge means  "  so  far  as  one  is  iufornied."  (Cent.  Diet)  Knowledge 
and  belief  is  nothing  more  than  a  firm  belief.    (Anderson  L.  Diet.) 
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We  muBt  take  the  word  in  its  common  acceptation,  its  plain,  coin- 
mon,  ordinary  meaning.  ( UUey  v.  SUl,  155  Mo.  232 ;  49  L.  K 
A.  323.) 

What  was  the  negligence  attributed  to  the  verification  of  the 
report?  As  the  rule  is  that  the  respondent  mnst  establish  that 
the  error  could  not  have  affected  the  verdict  {Chreene  v.  WhiU^ 
supra;  People  v.  Smithy  172  N.  Y.  243),  a  discussion  of  thk 
question  is  perliaps  unnecessary  even  for  the  purpose  of  show- 
ing that  the  jury  might  have  absolved  tlie  president  if  they  had 
been  instructed  that  he  was  only  required  to  make  a  qualified  oath 
to  the  reports.  And  I  do  not  intend  to  b.e  understood  as  intinuttiiig 
much  less  declaring,  that  if  the  court  had  charged  the  jury  oorrectlj 
as  to  the  oath,  the  jury  could  not  have  found  negligence  in  the 
circumstances  surrounding  the  verification  of  tlie  reports  by  Prentice. 

(c)  It  does  not  satisfactorily  appear  that  the  opportunity  to  thiu 
dispose  of  the  securities  was  due  to  any  failure  on  the  part  of 
Prentice  to  inspect  the  books  and  the  investment  account  of  the 
bank  prior  to  the  verification  of  the  report.  The  reports,  verified 
by  Prentice  and  Ahlmann,  seem  to  be  in  accord  therewith.  It 
is  true  that  the  investment  account  did  not,  as  it  had  prior  to 
1902  and  1903,  specify  the  securities,  nor  were  they  specificaUj 
listed  in  the  books ;  but  that  is  another  matter.  Whether  Prentice 
knew  this  does  not  appear,  but  Wood  knew  it.  The  State  Exam- 
iner had  seen  that  system,  (or  omission,  if  you  please),  but  it 
did  not  appear  that  he  had  made  any  sign  or  had  taken  steps  in 
the  way  of  requiring  change  of  method.  The  negligence  asserted 
necessarily  was  that  Prentice  did  not  see  that  the  securities  were 
on  hand  at  the  time  when  he  verified  the  reports.  The  bank 
was  in  Stapleton,  Eichmond  county ;  it  was  incorporated  in  1885 
with  a  capital  of  $25,000  of  500  shares  with  par  value  of  $50  a 
share.  When  Ahlmann  died  he  owned  347  shares.  Augustus 
Prentice  owned  10  shares.  Ahlmann  had  been  cashier  since  1887 
and  always  had  owned  a  majority  of  the  stock.  He  lived  on 
Staten  Island,  was  of  good  social  standing,  had  gained  the  respect 
of  the  people  about  him  and  had  demeaned  himself  so  as  to 
command  confidence  for  his  integrity  and  for  his  character.  He 
was  diligent  and  constant  about  the  hank's  business.  In  fine  lie 
was  practically  the  bank,  in  its  dealings  with  depositors  and  cufr- 
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tomers,  as  well  as  in  its  administration.  Mr.  Prentice  had  been  presi- 
dent for  many  years.  He  was  a  lawyer  with  an  office  in  Manhat- 
tan, New  York  city,  where  he  lived.  When  these  thefts  were 
made  he  was  seventy-seven  years  old,  with  impaired  eyesight  due 
to  cataract  which  hindered  his  movements  and  even  made  it  difficult 
•for  him  to  sign  his  name.  Of  course  he  is  not  to  be  acquitted  of 
blame  because  of  these  infirnrities,  but  I  am  stating  all  the  circum- 
stances. In  the  management  of  the  bank  or  in  its  business  routine 
with  customers  or  depositors,  he  took  little  part  in  the  latter  years. 
No  specific  duties  were  cast  upon  him  by  resolution  or  by  law.  He 
received  a  salary  of  $500  a  year.  Ahlmann's  salary  was  $5,000  a 
year.  Of  the  other  directors  Finch  lived  near  the  bank  and  was  a 
lawyer  with  his  office  in  connection  with  that  of  Mr.  Prentice.  A. 
B.  Prentice  was  the  son  of  Augustus  Prentice,  a  lawyer  with  offices 
with  his  father,  and  Wood  was  the  assistant  cashier  who  had 
worked  his  way  up  in  the  bank.  Ahlmann  went  to  the  offices 
of  Prentice  twice  a  week,  and  would  stay  there  about  an  hour 
discussing  the  bank,  the  diflPerent  loans,  the  standing  of  the 
people  in  its  community  —  whether  they  were  people  who  should 
receive  loans.  A.  B.  Prentice  would  often  enter  into  the  dis- 
cussion and  Finch  also  would  often  take  part.  Up  to  December 
18,  1902,  the  bank  stood  examination ;  the  State  Examiner  then 
found  matters  correct,  saw  the  assets  of  the  bank  and  checked  them 
with  the  books. 

Mr.  Prentice  was  not  an  insurer  of  the  honesty  of  the  cashier.  ' 
{Bloom  V.  J/at.  United  Benefit  Savings  Co.j  81  Hun,  127,  and 
cases  cited  ;  S.  C,  152  N.  Y.  114,  121 ;  Scott  v.  Depeyater,  1  Edw. 
Oh.  513.)  The  duty  of  the  president  is  to  preside,  and  his  other 
duties  may  vary  according  to  usage  or  by-law  of  the  institu- 
tion ;  "  ordinarily  the  position  is  one  of  dignity,  and  of  an  indefi- 
nite general  responsibility,  rather  than  of  any  accurately  known 
power."  He,  however,  is  "  usually  expected  to  exercise  a  more  con- 
stant, immediate,  and  personal  supervision  "  than  an  ordinary  director. 
(Morse  Banks  &  Banking  [4th  ed.],  §  143.)  The  mere  fact 
that  Ahlmann  had  physical  control  of  the  securities  was  not 
necessarily  evidence  of  the  negligence  of  Prentice.  Ahlmann 
as  cashier  was  presumed  to  be  the  ^^  principal  executive  officer " 
of   the  bank  {City  Bank  of  New  Haven  v.  Perkins^  29  N.  T. 
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554.  See,  too,  Potter  v.  Merchants^  Bank,  28  id.  641,  citing 
Story,  J.,  in  WUd  v.  Paasamaqvoddy  Ba/rik^  3  Mason  [IT.  S.],  505), 
and  the  facts  sliow  that  he  was  the  chief  managing  officer 
of  it.  Story,  J.,  in  Wild  v,  Paaacmiaquoddy  Bank  (w<  0upra\ 
said  :  ^^  The  cashier  of  a  bank  is,  virtute  officii^  generally  entrusted, 
with  the  notes,  securities  and  otlier  funds  of  the  bank,  and 
is  held  out  to  the  world  by  the  bai^k  as  its  general  agent  in  the 
negotiation,  management  and  disposal  of  them."  (See,  too,  United 
States  V.  City  Bank  of  Columhus,  21  How.  [U.  S.]  356,  364) 
^^  The  cashier  of  a  bank  is  ordinarily  its  chief  execntive  officer, 
through  whom  the  financial  operations  of  the  bank  are  condncted. 
Directly,  or  through  subordinate  officers,  he  receives  and  pays  out 
its  moneys,  collects  and  pays  its  debts,  and  receives,  discharges  and 
transfers  its  commercial  securities."  (21  Am.  &  Eng.  £ncy.  of  Lav 
[2d  ed.],  862;  Coata  v.  DonneU,  94  N.  Y.  168,  176;  MerehafM 
Bank  v.  State  Bank,  10  Wall.  604,  650.  See,  too,  Moi-se,  supra^ 
§  157,  and  cases  cited;  id.  §  160,  and  cases  cited.)  There  was 
the  legal  right  to  impose  confidence  in  Ahlmann  in  everything 
within  the  scope  of  his  duties.  {ScoU  v.  Depey^tery  mpra^ 
especially  at  540,  541.)  It  does  not  appear  but  that  the  cadiier, 
with  the  securities  at  hand  in  the  bank  and  under  his  control,  codd 
not  as  readily  have  abstracted  them  and  disposed  of  them  as  he  did 
from  the  safe  deposit  box  in  Manhattan.  He  did  not  obtain  them 
from  the  safe  deposit  box  in  Manhattan  and  fly.  But  he  took 
them  therefrom  and  sold  them  in  the  market  as  for  account  of 
the  bank,  and  received  a  check  therefor  in  favor  of  the  banL 
The  bank  cleared  with  a  bank  in  Manhattan,  and  the  secnritiea 
were  a  reserve  fund  kept  near  the  financial  district  to  raise 
money  speedily  if  required.  The  fact  that  they  were  kept  there 
did  not  make  the  cashier  immune  from  producing  them,  if  called 
upon  to  do  so,  any  more  than  if  they  had  been  kept  in  the  bank 
vaults.  The  point  of  this  discussion  is  that  the  mere  place  of 
deposit  and  the  absolute  control  of  the  cashier  thereat  do  not 
necessarily  in  themselves  indicate  any  greater  laxity  than  if  the 
securities  had  been  kept  in  the  bank  under  the  normal  control  of 
the  cashier.  The  reports  were  prepared  by  Ahlmann,  or  under  his 
supervision,  and  were  then  brought  over  by  Ahlmann  to  Pren- 
tice, who  would  look  them  over,  and  consult  with  his  son,  who 
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would  make  suggestions.  The  conversations  over  the  affairs  of  the 
bank  on  such  days  were  protracted  beyond  the  usual  hour,  and 
were  about  the  details  of  the  report.  Prentice  would  take 
time  to  consider  the  report  before  he  signed  it.  Wood  began  to 
work  in  the  bank  in  1887,  rose  to  assistant  cashier  in  1895,  and 
became  a  director  in  1896.  He  was  paying  and  receiving  teller, 
and  always  at  the  bank  save  vacation  time.  He  examined  the  daily 
balance  book  every  day.  "To  some  extent"  he  was  in  supervision 
of  the  bookkeeping,  and  the  routine  work  thereof  in  a  general  way 
was  in  his  charge.  He  had  no  suspicion  at  any  time  that  any- 
thing was  "  wrong  about  that  bank,"  and  so  far  as  he  knew  every- 
thing was  in  proper  shape  and  in  good  order  until  Ahlmann  killed 
himself.  Ahhnann  came  then  to  Prentice  with  the  reports  as  the 
managing  agent  of  the  bank,  who  apparently  had  administered 
its  affairs  under  the  scrutiny  of  the  bank  examiners  successfully 
and  with  diligenqe  for  many  years.  He  was  the  chief  executive 
officer,  the  practical  power  in  the  bank,  and  had  so  far  as  the  evi* 
dencc  shows  achieved  a  reputation  in  his  community  such  as  attaches 
to  a  substantial  man  of  affairs,  diligent,  constant  and  attentive  about 
his  business.  He  owned,  as  I  have  said,  the  great  majority  of  the  stock 
in  the  bank.  And  he,  tpo,  then  represented  himself  to  Prentice  as 
prepared  to  take  his  oath  to  the  same  report.  All  these  circum- 
stances might  not  be  sufficient  to  acquit  the  president,  but  they  are 
of  the  atmosphere  of  the  case.  It  is  true  that  it  is  argued  that 
Prentice  had  warning  of  Ahlmann's  character  by  his  lapse  in  1890 
in  the  matter  of  the  forgery  of  two  notes,  but  the  learned  court 
charged  the  jury  that  there  was  no  evidence  that  permitted  a  finding 
that  the  forgeries  ever  existed. 

It  seems  to  me  that  the  question  whether  the  president  was  negli- 
gent in  failing  to  see  the  securities  at  the  time  he  made  the  verifica- 
tion of  the  report  was  a  question  of  fact  for  the  jury  and  was  not  to 
be  disposed  of  as  one  of  law.  Prentice  is  to  be  regarded  as  a 
trustee  {Hun  v.  Caryj  82  N.  Y.  G5 ;  Bosworth  v.  Allen^  168  id. 
157,  165),  bound  to  exercise  care  and  prudence  in  his  office  in 
the  same  degree  that  men  of  common  prudence  ordinarily  show  in 
their  own  affairs.  {Hun  v.  Cary^  mpra,)  The  measure  of  that 
care  is  dependent  on  the  subject  to  which  it  is  due,  and  each  case 
must  be  determined  by  the  circumstances  thereof.     (Morse,  supra^ 
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§  128,  citing  Briffgs  v.  Spaulding,  141  U.  S.  132.)  The  difr 
cuBsion  in  the  dissenting  opinion  lays  mnch  stress  on  the  fact 
*hat  Prentice  had  warning  of  the  character  of  Ahlmann  by 
knowledge  of  his  prior  misconduct  in  the  affairs  of  the  bank  InTolv- 
ing  his  fabrication  or  forgery  of  two  notes  to  make  np  a  deficit 
Even  if  such  forgery  by  Ahlmann  had  been  proved  and  made 
known  to  Prentice,  that  bit  of  evidence  would  not  have  directly 
borne  upon  my  proposition  that  an  exception  was  well  taken  to  an 
Instruction  as  to  the  law,  which  was  fatal  to  the  jadgment.  Such 
fact  would  be  germane  to  the  question  whether  the  evidence  was 
suflScient  to  uphold  a  judgment  against  the  defendant  for  his  negli- 
gence. It  would  only  be  relevant  to  the  question  which  I  discuss 
in  so  far  as  it  involved  the  subsidiary  question  whether  the  error 
was  substantial  or  fatal.  It  is  quite  true  that  I  myself  make  men- 
tion of  the  circnmstance  and  hence  in  a  sense  invite  the  comment 
of  my  brother,  but  that  was  in  the  course  of  showing  the  atmosphere 
of  the  case.  But  while  the  couii;  did  instruct  the  jury  that  there 
was  evidence  in  the  case  that  Prentice  was  informed  in  March, 
1890,  that  the  cashier  had  admitted  the  forgery  of  the  two  notes,  I 
repeat  that  the  learned  court  without  objection  and  exception 
charged  that  there  was  no  evidence  in  the  case  from  which  the  jnir 
could  find  that  the  notes  were  forged. 

I  repeat  that  I  do  not  assume  to  say  that  if  the  learned  court, 
who  tried  the  case  with  much  fairness  and  ability,  had  instructed  the 
jury  as  to  the  terms  of  the  oath  required  by  the  statute  and  had 
submitted  the  case  to  the  jury  without  instruction  as  to  Pren- 
tice's negligence  as  matter  of  law  and  thereupon  a  like  verdict  had 
been  returned,  we  would  have  cause  to  disturb  it.  But  I  am 
convinced  that  we  cannot  uphold  this  verdict  on  the  ground  that  the 
trial  was  without  substantial  error  to  the  prejudice  of  the  defendant 

The  judgment  must  be  reversed  and  a  new  trial  granted,  costs  to 
abide  the  event. 

Hooker,  Bioh  and  Millbb,  J  J.,  concurred ;  Gaynob,  J.,  read  for 
affirmance, 

Gaynor,  J.  (dissenting) : 

The  law  in  respect  of  the  duty  of  bank  directors  to  their  bank  is 
settled  in  this  State,    They  are  trustees  of  the  bank,  and  are  "  bound 
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to  exercise  care  and  prudence  in  the  execution  of  their  trust,  in  the 
same  degree  that  men  of  common,  prudence  ordinarily  exercise  in 
their  own  affairs  "  ;  and  for  faihire  in  this  they  are  liable  in  dam- 
ages to  tlie  bank  {Run  v.  Cary^  82  N.  T.  65).  The  measure  of 
the  care  and  supervision  required  of  a  director  who  is  also  presi- 
dent of  tlie  bank  (as  was  the  case  here)  is  this  and  sometliing  more, 
according  to  his  extra  duties  of  care  and  supervision  as  president 
required  generally  by  law,  or  put  upon  him  by  the  power  and  duties 
entrusted  to  his  position  by  his  directors,  by  the  by-laws,  or  by  the 
custom  or  course  of  business  in  his  bank.  The  learned  trial  Judge 
charged  the  jury  that  the  duty  of  the  deceased  president,  for  whose 
negligence  this  action  is  brought  by  the  receiver  of  the  bank  against 
liis  administrator,  '•  was  to  exercise  the  same  care  in  respect  of  the 
execation  of  the  functions  of  his  office,  both  as  director  and  as  presi- 
dent, as  a  man  of  ordinary  business  capacity  and  prudence  would 
exercise  in  the  conduct  of  his  own  interests ".  This  was  so  fully 
explained  and  reiterated  that  the  jury  must  have  fully  understood 
it,  and  the  charge  of  the  learned  trial  Judge  may  not  be  understood 
as  departing  from  that  to  some  other  rule,  unless  it  does  so  expressly 
or  by  necessary  implication. 

The  cashier  of  the  bank  stole  securities  of  the  bank,  and  the  ques- 
tion was  whether  the  negligence  of  the  president,  measured  by  the 
requirement  of  his  duty  of  care  and  supervision,  as  laid  down  by 
the  learned  trial  judge  as  stated  above,,  enabled  or  encouraged  him 
to  steal  them.  Tlie  evidence  showed  not  only  general  inattention 
by  the  president  to  the  bank's  business  during  several  years  before 
the  theft,  but  also  that  he  had  during  the  same  time  signed  and 
sworn  to  the  quarterly  reports  to  the  state  banking  department, 
giving,  as  the  law  requires,  a  particular  statement  of  the  items  of 
assets  of  the  bank,  without  ever  looking  to  see  whether  the  securities 
so  reported  were  among  the  bank's  assets.  There  was  also  evidence 
by  the  state  superintendent  of  banks  that  after  an  examination  of 
the  affairs  of  the  bank  in  1890  (two  to  three  years  before  the  theft) 
Le  and  the  examiner  who  had  made  the  examination  went  to  the 
president  and  informed  him  that  they  had  found  a  deficiency  of 
$5,810  in  the  bills  discounted  compared  with  the  amount  shown  by 
the  ledger  as  the  total  amount  of  such  discounts,  and  that  after  the 
App.  Div.— Vol.  CXXVI.        30 
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discovery,  and  while  the  examination  was  in  progress,  two  notes 
amounting  to  such  deficiency,  and  purporting  to  be  made  one  by 
"  II.  Kirchner "  and  the  other  by  "  Ciias.  Beinert ",  which  thej 
exhibited  to  the  president,  were  put  among  the  bills  and  found 
there  by  them  before  their  examination  was  completed,  and  that  the 
/  cashier  when  spoken  to  by  them  about  such  notes,  and  shown  them, 
admitted  that  he  had  made  them.  The  witness  kept  them  and  pro- 
duced them  on  the  trial.  It  is  minimizingly  said  that  although  this 
information  was  communicated  to  the  president,  there  was  really  no 
evidence  that  the  notes  were  forgeries  within  the  requirements  for 
a  conviction  under  the  Penal  Code.  This  technicality  is  entirely 
aside  from  the  point,  and  does  not  diminish  the  force  of  the  evi- 
dence. The  president  was  informed  of  the  deficiency,  and  that  the 
cashier  had  privily  slipped  in  two  notes  to  make  it  np,  and  when 
confronted  by  the  bank  superintendent  with  them  acknowledged 
that  he  had  made  them,  i.  e,y  that  they  were  fictitious  or  forged  by 
him.  Having  such  information  of  the  cashier  his  duty  of  care  and 
supervision  over  the  affairs  and  assets  of  the  bank  was  certainly 
increased  if  he  was  to  permit  the  cashier  to  retain  his  position  under 
him,  or  remain  president  over  such  a  cashier,  which  he  did. 

This  being  the  state  of  the  case,  it  was  claimed  on  the  trial  that 
the  neglect  of  the  president  to  examine  the  securities,  and  his  con- 
tinually making  the  quarterly  reports  to  the  banking  department  of 
their  possession  by  the  bank  without  looking  to  see  if  that  was  true, 
encouraged  the  cashier  to  believe,  and  taught  him,  that  he  could 
take  them  without  danger  of  such  a  derelict  president  making  dis- 
covery of  his  theft,  and  that  in  that  way  the  neglect  of  the  presi- 
dent led  to  such  theft.  This  naturally  led  the  learned  trial  Judge 
to  charge  on  that  head,  and  no  exception  was  taken  to  his  enter- 
taining that  view  of  the  case.  The  exception  principally  retied  on 
is  to  his  charge  that  it  was  the  president's  duty  "  to  have  snch 
knowledge  of  and  such  acquaintance  with  the  several  matters  stated 
in  the  quarterly  reports  that  he  could  truthfully  make  oath  that  the 
said  reports  were  true  in  all  respects  "  ;  and  later  on  that  it  was  his 
duty  "  to  keep  himself  informed,  sufficiently  familiar  with  the  affairs 
of  the  bank  and  the  conduct  thereof —  not  alone  by  the  cashier,  bat 
the  general  conduct,  and  the  investment  of  securities,  and  the  securi- 
ties on  hand,  to  enable  him  tnithf ully  and  faithfully  to  comply  with 
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the  reqnirementB  of  the  statnte  that  he  verify  on  oath  the  several 
quarterly  reports,  as  to  tlie  details  thereof." 

The  criticism  of  tliis  is  that  it  says  that  the  president  had  to  make 
iBi  j>ositivi^02ith  to  the  quarterly  reports  that  they  were  '^  true  in  all 
i-espects",  whereiis  the  oath  required  of  the  president  by  statute 
was  that  they  were  "  true  and  correct  in  all  respects,  to  the  best  of 
his  k7iowledge  and  belief  ^^ ;  and  that  it  therefore  sets  up  a  standard 
of  care  higher  than  that  which  the  learned  trial  Judge  had  already 
so  carefully  charged  the  jury  was  the  standard,  viz.,  that  the  care 
and  oversight  had  to  be  sncli  as  to  enable  the  president  to  make  a 
poaitive  oath,  i.  6.,  of  his  own  personal  knowledge,  that  the  securi* 
ties  were  in  the  bank's  possession.  But  it  is  not  justly  nor  honestly 
open  to  such  a  criticism.  The  learned  trial  Judge  correctly  said 
that  the  president  had  to  make  oath  to  the  report  that  it  was  "  true 
in  all  respects  ^\  That  is  what  the  statute  requires.  He  was  not 
speaking  of  the  form  or  quality  of  the  oath  ;  he  did  not  say  that 
the  oath  had  to  h^poaitivey  or  of  the  affiant's  own  knowledge.  lie 
simply  said  that  an  oath  had  to  bo  taken  that  it  was  true,  and  this 
was  strictly  true.  The  form  and  quality  of  the  oath  was  another 
matter.  No  one  understood  him  as  saying  that  the  oath  had  to  be 
a  positive  one.  The  express  words  of  the  statute  left  no  room  for 
discussion  as  to  the  form  of  oath  it  prescribed.  If  the  learned 
trial  Judge  had  made  an  inadvertent  error  in  respect  of  it,  from  lack 
of  memory  or  otherwise,  it  was  the  duty  of  counsel  for  the  defend- 
ant to  call  liis  attention  to  such  error,  or  slip,  if  they  deemed  it  det- 
rimental to  the  defendant.  If  they  had  so  understood  him  as  charging 
in  respect  of  the  form  of  the  oath,  and  that  it  had  to  be  positive,  it 
would  have  been  their  duty  to  point  out  such  error,  and  have  it 
corrected.  Kot  having  done  so  they  may  not  claim  such  error  now. 
It  is  an  old  rule  that  having  remained  silent  when  they  should  have 
6pok**n  they  will  not  be  heard  now  {Kramer  v.  Brooklyn  Height 
R.  li.  Co,^  19J  N.  Y.  310).  But  no  one  understood  the  trial  Judge  in 
the  way  now  claimed.  The  quarterly  reports  had  been  received  in 
evidence,  and  read  to  the  jury,  and  every  one  knew  the  form  of  the 
oath  to  them,  and  there  was  no  question  about  its  correctness,  or 
that  a  more  stringent  oath  was  required.  No  one  understood  the 
trial  Judge  as  charging  that  the  form  of  the  oath  was  wrong  —  that 
it  should  have  been  in  positive  words.     Really,  the  understanding 
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of  jarore  is  not  so  thick  or  feeble  as  we  are  now  asked  to  believe  bj 
the  contention  that  they  understood  that  thej  were  instmcted  that 
the  oath  had  to  be  positive. 

But  even  if  the  learned  trial  Judge  had  charged  the  jury  that  it 
was  the  duty  of  the  president  to  take  the  trouble  to  look  at  the 
securities  before  making  the  report,  instead  of  taking  the  bare  word 
of  his  cashier,  would  we  say  it  was  error  t  —  especially  as  he  was 
credibly  informed  that  his  cashier  had  already  embezzled  tlie  money 
of  the  bank  and  tried  to  conceal  it  by  fabricating  two  fictitious 
notes.  Can  the  law  permit  the  suggestion  that  a  prudent  man 
would,  dealing  with  his  own  affairs,  take  the  word  of  such  a  man  in 
such  a  matter?  If  not,  tlie  question  is  not  one  of  fact  but  of  law. 
That  his  oath  might  be  to  the  best  of  his  knowledge  and  belief  did 
not  permit  him  to  go  without  knowledge  which  was  at  hand  and 
accessible. 

Tliere  are  other  exceptions  to  the  charge  on  the  ground  that  the 
learned  trial  judge  charged  negligence  as  matter  of  law  on  certain 
facts  enumerated  by  him,  but  on  referring  to  the  text  it  is  found 
that  the  charge  was  that  the  jury  "may"  or  "might"  find  negli- 
gence therefrom,  the  question  being  thus  left  to  the  jury  as  one  of 
fact. 

If  there  be  any  error  presented,  it  is  not  of  sufiicient  gravity  to 
justify  the  reversal  of  a  wholesome  and  just  judgment  Persons 
who  accept  trusts  must  be  made  to  understand  that  they  enter  into 
solemn  obligations  and  corresponding  liabilities  thereby.  The 
swindled  depositors  of  tliis  bank  are  entitled  to  have  this  case 
judged  in  a  broad  and  wholesome  spirit  of  accountability  of  bank 
directors  and  officers.  Much  has  been  made  of  the  fact  that  the 
casHier  received  a  large  salary  and  the  president  a  small  one,  and 
that  the  latter  was  aged  and  somewliat  infirm ;  but  such  considerations 
have  to  be  inexorably  suppressed. 

The  judgment  should  be  affinned. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide 
the  event 
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BoBEBT  L.  Davis,  KeBpondent,  v.  John  L.  Dodos,  Appellant. 
Second  Department,  May  12, 1908. 

Contract  —  services  —  damages  —  parol  evidence. 

In  an  action  for  damages  for  breach  of  a  contract  of  service  by  a  discharge,  where 
the  trial  occurs  before  the  end  of  the  contract  period,  the  damages  are,  never- 
theless, to  be  estimated  up  to  the  end  of  the  contract  period,  instead  of  up  to  the 
time  of  the  trial  only. 

A  contract  to  give  one's  "  entire  business  services"  has  reference  to  the  calling 
or  business  of  the  employee  and  not  to  anything  the  employer  may  choose  to 
put  him  at,  and  evidence  d^iars  may  be  given  to  show  what  it  is. 

Appbal  by  tlie  defendant,  John  L.  Dodge,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  Suffolk  on  the  11th  day  of  February, 
1907,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  29th  day  of  January,  1907,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

The  action  was  brought  to  recover  damages  for  breach  of  the 
following  contract  of  employment : 

.  "6/19/05. 

'*  Agreement  between  R.  L.  Davis  &  John  L.  Dodge  entered 
into  on  this  date  whereby  they  mutually  agree  that  the  former  shall 
give  his  entire  business  services  and  that  the  latter  shall  accept  and 
pay  for  the  same  for  the  term  of  two  years  and  three  months  at  a 
salary,  payable  monthly,  of  $5,000  per  year  and  one-half  of  any 
profit  accruing  in  any  year  above  said  amount. 

"  (Signed)  JOHN  L.  DODGE. 

"  R.  L.  DAVIS." 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for 
$6,499.90.  The  trial  court  granted  defendant's  motion  to  set  the 
verdict  aside  unless  the  plaintiff  stipulated  within  ten  days  that 
the  verdict  be  reduced  to  $5,899.90,  in  which  event  the  motions 
were  denied*  The  plaintiff  filed  the  stipulation  and  the  judgment 
appealed  from  was  entered  accordingly.  The  defendant  broke  tlie 
contract  by  discharging  the  plaintiff  without  cause  on  February  22, 
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1906.     Tlie  trial  occurred  on   January   10,    1907.     The   contnct 
period  did  not  expire  until  June  6,  1907. 

Frank  C.  Avery  [Mark  J/".  Schlesinger  with  him  on  the  brief], 
for  the  appellant. 

TTuyfnas  J.  Ritch,  Jr.y  for  the  respondent. 

EicH,  J, : 

Upon  the  trial  the  learned  justice  presiding  ruled  that  the  words 
used  in  the  contract,  ^  his  entire  business  services,"  and  the  omis- 
sion to  state  or  indicate  the  services  to  be  performed  by  plaintifi 
made  the  contract  ambiguous,  and  received  parol  evidence  to  explain 
their  meaning  and  show  their  application.  It  had  appeared  in  evi- 
dence without  objection  that  for  twenty-three  years  preceding  the 
making  of  the  contract  the  plaintiff  had  followed  the  business  of  i 
liorae  trainer  and  driver  in  races,  developing  trotting  and  pacing 
horses  and  making  a  specialty  of  driving  in  races,  and  at  the  time 
the  contract  was  made,  and  for  some  time  prior  thereto,  had  some 
of  tlie  defendant's  horses  in  his  care  and  had  driven  them  in  races 
wliich  were  attended  by  defendant.  The  plaintiff's  contention  was 
that  because  of  this  fact,  the  knowledge  of  defendant  that  lie  was  a 
driver  and  trainer  of  experience  and  his  lack  of  knowledge  and 
experience  in  other  lines  of  business,  the  words  in  the  contract  were 
understood  and  intended  by  the  parties  to  apply  to  tlie  services  witli 
which  he  was  familiar  and  in  the  rendition  of  which  he  was  an 
expert.  While  it  was  claimed  by  defendant  that  the  understanding 
and  intention  of  the  parties  was  that  the  plaintiff  should  do  what- 
ever the  defendant  required  of  him  in  a  business  way,  and  that  be 
had  the  right  to  direct  him  to  devote  his  time  to  whatever  he  saw 
fit  and  at  such  places  as  the  defendant  saw  fit  to  send  him,  to  tke 
exclusion  of  the  profession  to  which  the  plaintiff  had  devoted  his 
life,  either  of  these  constructions  might  very  properly  be  given  to 
the  words  used.  A  contract  is  ambiguous  when  it  is  open  to  vari- 
ous interpretations,  has  a  double  meaning  and  is,  therefore,  of  doubt- 
ful purport.  I  think  parol  evidence  as  to  what  the  understanding 
and  intention  of  the  parties  was  at  the  time  they  entered  into  the 
contract  was  properly  received.  {Petrie  v.  Trustees  of  Hamiliim 
College,  158  N.  Y.  458 ;  Emmett  v.  Penayer,  151  id.  564,  and  cited 
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cases ;  Dodge  v.  Zvmmer^  110  id.  43 ;  Kenyon  v.  K,  T,  A  M,  M. 
A.  Assn.y  122  id.  247.)  And  the  jury  have  resolved  the  question  of 
fact  as  to  the  contention  of  the  parties  in  favor  of  the  plaintiff. 
Tiiis  brings  us  to  the  consideration  of  the  only  other  question  pre- 
sented which  it  is  necessary  to  consider. 

The  contract  was  executed  on  June  19,  1905,  and  on  the  first  of 
July  following  the  plaintiff  entered  npon  its  performance.  He  had 
the  care  and  training  of  horses  for  the  appellant  and  others  until 
Decennber  of  that  year,  when  he  was  sent  South  to  sell  the  capital 
stock  of  the  L.  D.  Johns  Company,  with  the  understanding,  he 
testifies,  that  the  defendant  would  send  for  him  in  May  following, 
at  which  time  a  good  string  of  horees  would  be  purchased  and 
placed  in  plaintiflTs  charge.  After  a  short  time  spent  in  trying  to 
sell  the  stock,  the  plaintiff  became  dissatisfied  with  the  work  and 
wrote  the  defendant  complaining  of  his  experience,  expressing  his 
dissatisfaction.  Within  a  month  after  this  time  he  was  discharged. 
He  had  been  paid  in  full  to  March  firet.  This  action  was  com- 
menced on  the  sixteenth  of  the  following  month  and  was  tried  in 
January,  1907,  some  eight  months  before  the  expiration  of  the  time 
stated  in  the  contract  for  its  termination. 

The  plaintiff  has  recovered  more  than  his  wages  would  have 
amounted  to  at  the  time  of  the  trial,  and  defendant  contends  that 
the  recovery  could  not,  in  any  event,  exceed  the  amount  unpaid  and 
due  at  the  time  of  tlie  trial,  less  deductions  for  earaings  subsequent 
to  his  discharge.  The  answer  to  this  is  that  the  action  is  not 
brought  to  recover  wages,  but  is  to  recover  damages  for  a  breach  of 
the  contract  of  employment  for  which  the  plaintiff  can  maintain 
but  one  action  and  in  which  all  of  the  damages  sustained  by  him 
that  are  susceptible  of  proof  may  properly  be  recovered.  In  such 
an  action  the  plaintiff  is  entitled  to  recover  such  damages  as  he  can 
show  he  has  sustained  by  a  total  breach  of  the  contract.  Where  it 
is  certain  that  damages  have  been  caused  by  a  breach  of  the  con- 
tract and  the  only  uncertainty  is  as  to  their  amount,  no  good  reason 
exists  for  denying  a  recovery  to  the  extent  of  such  as  are  reasonably 
certain  and  actually  might  follow  such  breach  determinable  approx- 
imately by  a  jury  upon  reasonable  conjecture  and  probable  esti- 
mates. (  Wakernan  v.  Wheeler  cfe  Wilson  Mfg.  Co,,  101  N.  T.  205.) 
In  the  case  at  bar  the  damages  sustained  by  plaintiff  were  clearly 
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the  amoiiDt  of  his  wages  due  at  the  time  of  the  trial,  lees  his  actiul 
earnings  np  to  that  time,  and  those  that  would  Iiave  become  due 
after  the  trial  being  reduced  by  tlie  amount  of  his  future  earnings. 
In  American  China  Development  Co,  v.  Boyd  (148  Fed.  Eep. 
258)  tlie  plaintiflE  had  been  employed  for  a  term  of  live  years  and 
discharged  one  year  and  ten  months  after  the  beginning  of  tlie 
contract  period.  There  was  due  the  plaintiff  at  the  time  of  triiJ 
salary  for  two  months  and  ten  days,  $1,166.  Had  he  been  per- 
mitted to  discharge  his  duties  under  the  contract  until  the  ezpin- 
tion  of  the  term,  his  salary  would  have  amounted  to  $18,500.  The 
lecovery  was  for  $13,519,  and  was  upheld..  In  Pierce  v.  Tennei- 
aee  Coal^  etc.^  E.  R,  Co.  (173  U.  S.  1)  the  United  States  Supreme 
Court  held  that  on  being  discharged  from  a  contract  of  employmeot 
the  party  discharged  might  in  an  action  to  recover  the  full  valoe 
of  tlie  contract  include  all  that  he  would  receive  in  the  future 
under  its  proyisions,  deducting  any  sum  that  he  might  thereafto' 
earn. 

A  careful  examination  of  the  record  fails  to  disclose  any  substan- 
tial error,  and  the  judgment  and  order  must  be  affirmed. 

Gaynor,  J. : 

1.  Whether  damages  for  breach  of  a  contract  of  service  ix  a 
fixed  term  at  a  fixed  salary  by  the  discharge  of  the  employe  may 
be  estimated  to  the  end  of  the  contract  period  or  only  up  to  the 
day  of  the  trial  of  the  action,  when  the  contract  period  has  not  yet 
expired,  is  unsettled  in  this  state.  In  this  case  the  learned  trial 
Judge  charged  that  they  could  be  estimated  to  the  end  of  the 
contract  period. 

The  rule  is  settled  in  England  and  here  that  the  employe  has  an 
immediate  right  of  action  on  the  breach  for  his  entire  damage 
{Hochster  v.  De  La  Tour,  2  El.  &  Bl.  678).  On  what  principle 
may  he  be  arbitrarily  restricted  in  his  damage  to  the  time  which 
has  elapsed  before  the  trial  ?  The  question  does  not  seem  to  bare 
been  raised  in  any  case  in  England,  and  its  origin  in  this  countrr  is 
vague.  If  (for  instance)  I  employ  a  man  for  a  period  of  three 
years,  and  discharge  him  at  the  end  of  one  year  without  cause,  and 
he  presently  sue  me  for  the  breach,  and  is  able  to  show  on  the  trial 
(it  occurring  before  the  end  of  tlie  contract  period)  that  he  has 
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entered  into  a  similar  employment  for  the  remainder  of  the  con- 
tract period,  but  (doing  his  best)  for  less  than  I  agreed  to  pay  him, 
who  would  say  that  he  was  not  entitled  to  recover  the  damage  thus 
shown  ?  The  measure  of  damage  would  seem  to  be  on  principle, 
and  in  analogy  to  the  general  rule  of  damages  in  similar  cases 
whether  on  breach  of  contract  or  in  tort,  the  amount  stipulated  by 
the  contract,  less  the  amount  the  plaintiflE  has  already  earned,  or 
should  have  earned  with  due  diligence,  since  the  breach  and  up  to 
the  time  of  the  trial,  and  also  less  the  amount  which,  with  due 
diligence,  he  should  earn  in  the  future  to  the  end  of  the  contract 
period ;  the  jury  taking  into  consideration  whether  he  will  probably 
live  so  long,  and  all  other  pertinent  facts.  Juries  have  to  do  the 
Kke  in  other  actions  every  day.  That  damages  are  difficult  of 
estimation  is  not  a  reason  for  not  estimating  them  (  Wakeman  v. 
Wheels  i&  Wilson  Mfg,  Co.,  101  K  Y.  205).  The  question  must 
therefore  come  down  to  one  of  proof,  i.  6.,  the  plaintifE  may  recover 
all  the  damages  he  can  prove,  whether  up  to  the  time  of  the  trial, 
or  not  up  to  that  time,  or  up  to  the  end  of  the  contract  period, 
whether  it  be  before  or  after  the  trial.  This  is  the  general  rule  in 
actions  for  damages  for  breach  of  contracts,  and  there  seems  to  be 
no  reason  to  exclude  actions  for  breach  of  contracts  of  service  from 
it.  The  plaintiff  in  such  an  action,  the  same  as  in  other  actions, 
should  be  able  to  recover  such  damages  as  may  be  fairly  or  reason- 
ably estimated  from  his  proofs,  taking  all  the  facts,  probabilities, 
certainties  and  uncertainties  into  consideration. 

There  has  been  much  indiscriminate  citation  of  cases  in  this 
country  on  the  question.  Cases  are  cited  again  and  again  for  the 
proposition  that  the  damages  may  be  estimated  only  during  the 
part  of  the  contract  period  which  has  elapsed  before  the  trial, 
nearly  all  of  which  being  looked  at  are  found  to  be  cases  where  the 
contract  period  had  not  expired  when  the  action  was  begun  but  had 
expired  before  the  trial  day,  and  where  the  question  was  whether 
the  damages  could  be  recovered  up  to  the  time  of  the  trial  (i,  <?., 
speaking  with  precision,  up  to  the  end  of  the  contract  period),  or 
only  up  to  the  time  of  the  commencement  of  the  action.  These 
cases  have  to  be  classilied  by  themselves,  and  as  not  bearing  on  the 
question  now  being  considered. 

Coming  down  by  a  process  of  elimination  to  the  cases  in  point. 
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there  is  a  contrariety  of  decisions  in  this  conntry,  with  a  preponder- 
ance in  number,  and  a  greater  preponderance  in  reasoning  and  dis- 
cussion, in  favor  of  estimating  the  damages  to  the  end  of  the  con- 
tract period.  In  the  following  cases  the  contract  period  had  not 
expired  at  the  time  of  the  trial,  but  it  was  lield  that  the  damages 
conld  be  estimated  up  to  the  end  thereof  {Hamilton  v.  Jjove,  152 
Ind.  641 ;  Cutter  v.  OiUette,  163  Mass.  95 ;  Sutherland  v.  TFyer, 
67  Me.  64 ;  Miller  v.  Boot  cfe  Shoe  Co.,  26  Mo.  App.  57  ;  Bdand 
V.  Qlendale  Qiborry  Co,,  127  Mo.  520 ;  Wilke  v.  HarriMn  <k  Co., 
166  Penn.  St  202 ;  Smith  v.  Gilbert  Lock  Co.,  4  N.  J.  L.  Jour.  312 ; 
American  China  Development  Co.  v.  Boyd,  148  Fed.  Rep.  258; 
Pierce  v.  Tennessee  Coal,  etc.,  B.  R.  Co.,  173  U.  S.  1 ;  Rhoades  v. 
Railway  Co.,  49  W.  Va.  500 ;  Railroad  Co.  v.  Staub,  7  Lea  [Tenn.], 
397).  /  In  the  last  three  cases  there  was  the  additional  element  that 
the  plaintiff  was  given  the  contract  of  employment,  viz.,  to  woik 
when  and  as  he  could  so  long  as  his  physical  disability,  caused  bj 
an  accident  while  in  tlie  defendant's  service,  should  continue,  in 
settlement  of  his  claim  for  damages  for  his  hurt.  The  fact  of  his 
disability  made  it  certain,  or  more  certain,  that  he  would  not  earn 
anything,  or  much,  in  the  future,  and  in  that  way  tlie  amount  of 
his  damages  was  made  more  certain.  This  distinguishing  feature 
only  went  to  the  certainty  of  the  amount  of  damages  caused  in  the 
future  by  the  breach,  not  to  the  question  whether  damages  caused 
in  the  future  may  be  estimated.  The  cases  are  therefore  in  point 
In  the  following  cases  the  contract  period  also  not  having  expired 
at  the  time  of  the  trial  it  was  held  that  the  damages  coald  be  esti- 
mated only  during  the  time  which  had  elapsed  before  the  trial 
(Pape  V.  iMhrop,  18  Ind.  App.  633 ;  Schroeder  v.  Cal^omia 
Yukon  Trading  Co.,  95  Fed.  Rep.  296;  Darst  v.  Mathiesm 
Alkali  Works,  81  id.  284 ;  Mount  Hope  Cemetery  Assn.  v.  Weideur 
m^nn,  139  111.  67 ;  Z.  cfe  ^V^.  R.  R.  Co.  v.  Ofutt,  15  Ky.  L.  Rep.  301 ; 
Gordon  v.  Brewster,  7  Wis.  355  ;  Fowler  dk  Prout  v.  Arm4}ur,  24 
Ala.  194).  In  the  Indiana  case  of  Hamilton  v.  Love  (supni), 
which  was  decided  in  1899,  the  opinion  says  that  while  there  is  s 
conflict  elsewhere  on  the  question,  the  decisions  in  that  state  on  it 
have  always  been  consistent  and  nniform  that  the  damages  mnst  be 
estimated  to  the  end  of  the  contract  period  ;  the  court  being  ancon- 
scions,  apparently,  that  less  than  two  years  before  the  Appellate  Couit 
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of  that  state  bad  decided  the  other  way  in  Pwpe  v.  iMhrop 
{swpra). 

In  the  Massachnsetts  case  of  Cutter  v.  Gillette  {supra)  the  ques- 
tion was  so  caref  ally  considered  and  disposed  of  that  it  may  not  be 
deemed  an  encumbrance  of  the  pages  of  our  reports  to  quote  from  the 
opinion  there  delivered  instead  of  leaving  it  to  be  read  in  its  original 
source,  viz. :  "  For  this  breach  he  (the  plaintiflf)  can  have  but  one 
action.  In  estimating  his  damages  the  jury  have  the  right  to  con- 
sider the  wages  which  he  would  have  earned  under  the  contract,  the 
probability  whether  his  life  and  that  of  the  defendant  would  con- 
tinue to  the  end  of  the  contract  period,  whether  the  plaintiff's  work- 
ing ability  would  continue,  and  any  other  uncertainties  growing  out 
of  the  terms  of  the  contract,  as  well  as  the  likelihood  that  the  plain- 
tiff would  be  able  to  earn  money  in  other  work  during  the  time. 
But  it  is  not  the  law  that  damages  which  may  be  larger  or  smaller 
because  of  such  uncertainties  are  not  recoverable.  The  same  kind 
of  difficulty  is  encountered  in  the  assessment  of  damages  for  per- 
sonal injuries."  The  opinion  says  that  the  defendant  conceded  that 
such  is  the  rule  in  England,  and  this  is  also  taken  for  granted  in 
other  cases  {Mount  Hope  Cemetery  Ass^i.  v.  Weidenmann,  supra). 

It  remains  to  refer  to  the  decisions  in  our  own  state.  In  jEverson 
V.  Powers  (89  N.  Y.  527)  the  contract  period  had  not  expired 
when  the  action  was  begun,  but  had  expired  before  the  trial,  and  the 
only  question  presented  and  decided  (the  court  adhering  strictly  to 
it)  was  whether  damages  could  be  recovered  for  the  part  of  the  con- 
tract period  which  ran  after  the  action  was  begun,  ^.  ^.,  up  to  the 
end  of  the  contract  period ;  and  it  was  decided  in  the  affirmative. 
In  a  subsequent  minor  decision  it  was  held  that  where  the  contract 
period  had  not  expired  at  the  time  of  the  trial,  damages  could  be 
estimated  only  on  the  part  thereof  which  had  run  up  to  the  day  of 
trial,  and  other  minor  decisions  followed  it  as  a  precedent  {Bassett 
V.  French^  10  Misc.  Rep.  672 ;  Zendsr  v.  Seliger  Toothill  Co.^  17 
id.  126 ;  Sommer  v.  Conhahn^  25  id.  166).  The  point  was  not 
involved  in  Costigan  v.  Mohawk  c6  Hudson  R.  R,  Co,  (2  Den.  609), 
Colhum  V.  Woodworth  (31  Barb.  381),  or  Howard  v.  Daly  (61 
N.  Y.  362) ;  and  yet  these  and  like  cases  have  been  frequently  cited 
as  authority  thereon.  In  Bassett  v.  French  {supra)  the  learned 
judge  who  wrote  iinds  insuperable  difficulty  in  the  fact  that  either 
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the  employer  or  the  employe  might  die  the  day  after  the  recovery, 
or  that  the  employe  might  become  incapacitated  for  work.  And  jet 
he  probably  found  no  diQiculty  in  charging  juries  in  tort  and  oon* 
tract  cases  where  even  greater  uncertainties  confronted  him.  In 
actions  for  damages  to  next  of  kin  by  the  death  of  their  decedent, 
juries  are  left  to  consider  a  succession  of  acute  uncertainties ;  eveo 
whether  the  decedent,  however  young  or  poor  of  prospect,  may  live 
and  accumulate  property,  and  die  intestate,  not  having  married  or 
had  children,  thus  leaving  his  next  of  kin  to  get  his  property. 

But  the  principle  of  the  case  of  Wakefnan  v.  Wheder  <&  WiUon 
Mfg.  Go.  (101  N.  Y.  205)  is  applicable  to  and  decisive  of  the  pres- 
ent case  in  favor  of  the  plaintiff.  There  agents  sued  for  damages 
for  breach  of  a  contract  of  agency  for  the  sale  of  merchandise,  the 
compensation  of  the  agents  to  be  a  commission  on  sales,  and  it  was 
held  on  appeal,  reversing  the  trial  court,  that  damages,  althoni^li 
problematical  and  uncertain  in  their  calculation,  could  be  estimated 
for  the  entire  period  of  the  agency,  which  had  net  expired  at  the 
time  of  the  trial.  If  this  be  the  rule  in  the  case  of  compensation  by 
commissions  on  sales,  it  is  impossible  to  see  why  it  should  not  be  ia 
the  case  of  a  lixed  salary,  for  the  former  has  more  elements  of  imoer- 
tainty  than  the  latter.  It  cannot  be  conceived  that  the  decision 
would  have  been  the  other  way,  if  the  contract  had  been  for  a  fixed 
salary. 

2.  The  phrase  in  the  written  contract,  ^^  His  entire  business  aer?- 
ices",  has  reference  to  the  plaintiff's  calling  or  business,  and  does 
not  mean  any  business  or  work  which  the  defendant  might  choose 
to  put  him  to  from  time  to  time ;  and  as  the  contract  does  not  dis- 
close the  calling  or  business  of  the  plaintiff,  it  was  competent  to 
prove  what  it  was  by  evidence  dehars.  His  business  was  that  of 
trainer  and  handler  of  race  horses,  and  he  was  employed  by  the 
defendant  in  that  capacity  when  the  contract  was  made.  The  nev 
contract  was  a  continuance  of  the  employment.  This  was  quite 
conclusive  of  what  business  the  plaintiff  was  employed  to  do.  Evc^ 
one  to  his  own  business  or  trade. 

The  judgment  should  be  affirmed. 

Present — Jbnks,  Hooker,  Gaynor,  Kich  and  Milleb,  JJ. 
Judgment  and  order  unanimously  affirmed,  with  costs. 
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The  People  of  the  State  of  New  York,  Respondent,  v.  The  Long 
Island  Railroaj>  Company,  Appellant. 

Seoond  Department,  May  1,  1908. 

Iforest,    Fiah    and    Gkune    Law— sectioii    228   construed— railroad  — 
removal  of  inflammable  material. 

Tbe  provisions  of  section  228  of  the  Forest,  Fish  and  Game  Law,  requiring  every 
railroad  company  on  such  part  of  its  road  as  passes  through  forest  lands  to  cut 
and  remove  all  grass,  brush  and  other  inflammable  materials  from  its  right  of 
way,  applies  to  all  forest  lands  in  the  State,  within  as  well  as  outside  the  forest 
preserve. 

Hooker,  J.,  dissented. 

Appeal  by  the  defendant,  The  Long  Island  Railroad  Company, 
from  an  interlocutory  judgment  of  the  Supreme  Court  in  favor  of 
the  plaintiff,  entered  in  the  oflBce  of  the  clerk  of  the  county  of  Suf- 
folk on  the  29th  day  of  November,  1907,  upon  the  decision  of  tlio 
court,  rendered  after  a  trial  at  the  Suffolk  Special  Term,  overruling 
the  defendant's  demurrer  to  the  complaint  in  an  action  brought  to 
recover  penalties  in  consequence  of  defendant's  alleged  violation  of 
various  provisions  of  section  228  of  the  Forest,  Fish  and  Game 
Law  (Laws  of  1900,  chap.  20,  as  amd.  by  Laws  of  1904,  chap. 
690). 

James  W.  Treadwell  [Joseph  F.  Keany  with  him  on  the  brief], 
for  the  appellant. 

Charles  M,  Stafford^  for  the  respondent. 

KioH,  J. : 

Plaintiff  alleges  that  the  defendant  is  a  domestic  corporation,  and 
that  its  line  of  railroad  passes  through  forest  lands  and  lands  subject 
to  fires  in  the  town  of  Smithtown,  Suffolk  county,  N.  T.  Six 
causes  of  action  are  alleged,  each  of  which  is  based  upon  an  alleged 
violation  of  a  separate  clause  of  that  section  of  the  statute.  The 
defendant's  demurrer  is  to  each  cause  of  action  upon  the  grounds, 
among  others,  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  that  it  appears  upon  the  face  of  the 
complaint  that  the  plaintiff  has  not  the  legal  capacity  to  sue.  It 
claims  that  the  lands  through  which  its  road  passes  in  the  county  of 
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Sufiolk  are  not  witliiii  the  jurisdiction  of  the  Forest,  Fish  and  Game 
Commissioner ;  and  tliis  presents  tlie  only  real  question  involved, 
for  it  is  conceded  that  this  forms  no  part  of  the  forest  preserve. 
Tlie  question  is  whether  tlie  regulation  in  section  228  has  reference 
to  any  forest  lands  not  contained  within  the  forest  preserve.  It 
seems  to  me  that  it  was  the  obvions  intention  of  the  Legislatnre  to 
include  within  its  provision  all  forest  lands  within  as  well  as  ont- 
side  the  forest  preserve.  A  forest  is  defined  as  being  "  A  tract  of 
land  covered  with  trees;  a  wood,  usually  one  of  considerable 
extent ;  a  traqt  of  woodland  with  or  without  inclosed  intervals  of 
open  and  uncultivated  ground."  *  Chapter  94  of  the  Laws  of  1901 
provides  for  the  appointment  of  a  Forest,  Fish  and  Game  Commis- 
sioner, wliof  shall  have  the  care,  control,  and  supervision  of  tlie 
forest  preserve  and  make  rules  for  the  use,  care  and  administration 
thereof,  and  also  make  rules  for  the  prevention  of  forest  fires,  and 
cause  the  same  to  be  posted  in  all  proper  places  througJiout  ilu 
Staie^  and  that  he  may  from  time  to  time  appoint  a  fire  warden  in 
every  town  having  lands  which  are  a  part  of  the  forest  preserve, 
and  "  in  every  other  town  the  supervisor  shall  be  fire  warden  by 
virtue  of  his  office.  If  the  supervisor  be  absent  when  fire  occurs, 
or  fails  to  act,  any  justice  of  the  peace  in  the  town  may  act  as  fire 
warden."  If  in  a  town  situated  in  a  county  containing  lands  of 
the  forest  preserve  the  Commissioner  is  unable  to  find  a  suitable 
person  who  will  accept  the  position  of  fire  warden,  then  the  super- 
visor of  that  town  shall  act  as  fire  warden  and  discharge  all  tite 
duties  devolving  on  that  office  by  law,  and  shall  promptly  make 
to  the  chief  fire  warden  a  report  of  each  forest  fire  that  occurs  in 
his  town.  (Forest,  Fish  &  Game  Law,  §  225,  as  amd.  by  La^ra  of 
1904,  chap.  590,  §  3.)  This  section  relates  to  the  entire  State. 
In  towns  having  lands  of  the  forest  preserve  the  Commissioner 
may  appoint  the  fire  warden,  and  in  other  towns  of  the  State  tlic 
supervisor  thereof  shall  be  the  fire  warden.  Section  228  of  the 
act  (as  amd.  supra)  under  which  this  action  is  brought  provides, 
among  other  things,  that  "  Every  railroad  company  shall  on  soci 
part  of  its  road  as  passes   through  forest  lands  or  lands  snbject 

♦  See  Century  Diet.—  [Rep. 

t  See  Laws  of  1901,  chap.  94;  Laws  of  1900.  chap.  20,  §§  220,  225,  as  amd.  by 
Laws  of  1908,  chap.  442,  and  Laws  of  1904,  chap.  600.— [Rbp. 
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to  fires  from  any  caase,  cut  and  remove  from  its  right  of  way  along 
snch  lands  at  least  twice  a  year,  all  grass,  brush  and  other  inflam- 
mable materials;"  Uien  follow  regulations  pertaining  to  forest 
lands  included,  as  well  as  not  included,  in  the  forest  preserve. 
The  Legislature  intended  to  make  these  regulations  applicable  to 
forest  lands  wherever  situated  in  this  State,  and  if  its  provisions 
have  been  violated  by  the  defendant  as  alleged,  the  cause  of  action 
is  properly  pleaded. 
The  interlocutory  judgment  must  be  affirmed,  with  costs. 

WooDWABD,  Jenks  and  Gaynob,  JJ.,  concurred ;  Hooksb,  J., 
dissented. 


Interlocutory  judgment  affirmed,  with  costs. 


Geobob  E.  Hobtok,  Respondent,  v.  Albebt  Tebbt,  Appellant. 
Third  Department,  May  6,  1906. 

Trial  —  sumxning  up  —  statements  not  justified  by  evidence. 

Statementa  made  by  plaintiff's  counsel  in  summing  up  in  a  close  case,  which  are 
wholly  immaterial,  not  justified  by  the  evidence,  but  designed  only  to  preju- 
dice the  jury,  call  for  a  reversal. 

Appeal  by  the  defendant,  Albert  Terry,  from  a  judgment  of  the 
County  Court  of  Ulster  county  in  favor  of  the  plaintiflF,  entered  in 
the  office  of  the  clerk  of  said  county  on  the  23d  day  of  May,  1907, 
upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in  said 
clerk's  oiBce  on  the  21st  day  of  May,  1907,  denying  the  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

Sowar d  Chippj  for  the  appellant. 

JinTnes  JenkinSy  for  the  respondent. 

Pbb  Curiam: 

The  action  was  to  recover  a  balance  alleged  to  be  due  the  plain- 
tiff from  the  defendant  on  an  exchange  of  horses.  Tlie  defendant 
pleaded  a  general  denial  and  payment.  The  evidence  on  the  trial 
was  conflicting.  The  case  was  closely  contested,  and  on  some  of 
the  issues  the  evidence  was  quite  evenly  balanced.  In  his  summing 
up  to  the  jury  the  plaintiff's  counsel  said  "  that  Mr.  Terry  (the 


Digitized  by 


Google 


480  HoETON  V.  Terry. 


Third  Department,  May,  1908.  [VoL  \% 

defendant)  is  a  wealthy  brick  man  that  has  pnt  the  price  of  brick 
up,  and  that  he  is  an  importer  of  negro  labor."  There  was  nothing 
in  tlie  evidence  justifying  any  of  these  statements,  and  if  there  had 
been,  they  were  wholly  immaterial  upon  any  question  being  liti- 
gated. The  only  possible  purpose  of  making  these  remarks  vas  to 
excite  the  prejudices  of  the  jury  against  the  defendant,  and,  as  the 
case  was  a  very  close  one  under  some  of  the  issues  presented  for 
trial,  it  is  reasonable  to  assume  that  the  verdict  in  favor  of  the 
plaintiff  was  influenced  thereby.  We  think  in  a  close  case  such  as 
this  was,  we  cannot  under  the  authorities  overlook  the  exceptioD 
interposed  by  the  defendant's  counsel,  at  the  time,  to  these  remarb, 
and  that  a  new  trial  should  be  granted.  {BaguUj/  v.  Momijyj 
Journal  Associatiouj  38  App.  Div.  522 ;  Stewart  v.  Met.  SL  E. 
Co.,  72  id.  459;  Strickland  y.  N.  T.  C.  dk  H.  B.  R,  R.  Co^ 
88  id.  367 ;  Benoit  v.  N,  Y.  C,  <&  H.  E.  E,  R,  Co.,  94  id.  24.) 

So  long  as  counsel  in  their  addresses  to  juries  keep  fairly  widiin 
the  issues  and  the  evidence,  large  liberty  of  disr^ussion  shonld  be 
afforded  them,  but  when  they  depart  entirely  from  the  evidence  in 
their  arguments,  and  make  remarks  intended  solely  to  excite  the 
passions  or  prejudices  of  a  jury,  there  is  every  reason,  especially  in 
a  close  case,  why  the  court  should  intervene  and  protect  a  party 
from  a  verdict  rendered  against  him  which  may  liave  been  influ- 
enced by  such  remarks  rather  than  by  tlie  evidence  in  the  case. 

The  case  of  Dimon  v.  N.  Y.  C  cfe  I£.  E.  E.  E,  Co.  (173  X.  T. 
356),  cited  by  the  respondent,  contains  nothing  against  this  view. 
There  the  Court  of  Appeals  failed  to  find  in  the  record  any  proper 
exception  which  permitted  it  to  pass  upon  the  character  and  ten- 
dency of  the  closing  address  of  plaintiff's  counsel  to  the  jury,  and 
it  pointed  out  a  method  by  which  such  an  exception  could  properly  be 
procured,  but  here  the  defendant's  counsel  promptly  called  attention 
to  the  improper  remarks  and  the  court  allowed  him  an  exception 
thereto. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  with  oosti 
to  appellant  to  abide  event. 
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LuiTo  ViNOENzo,   Appellant,  v.  The    Deulwabb   and    Hudson 
Company,  Respondent 

I  Third  Department,  May  6,  190& 

JKaate^  and  servant — negligence  —  Employers'  Liability  Act — «rroneotui 
direction  of  verdict.  • 

Where,  in  an^action  to  recover  for  injuries  sustained  in  loading  rails  on  a  car, 
the  evidence  tends  to  show  that  the  usual  method  of  doing  the  work  was  not 
followed  and  that  the  foreman,  who  at  the  time  was  doing  acts  of  superin- 
tendence within  the  Employers'  Liability  Act,  knew  that  the  rail  which  caused 
the  injury  was  likely  to  fall  and  that  it  would  be  dangerous  to  load  the  rail  in 
that  way,  it  is  error  to  direct  a  verdict  for  defendant  "  on  the  ground  that  a 
reasonable  man  would  not  have  anticipated  that  such  an  accident  as  this  would 
have  happened." 

Appeal  by  the  plaintiff,  Auito  Yincenzo,  from  a  judgment  of  the 
Snpreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  Clinton  on  the  24th  day  of  October, 
1907,  upon  the  dismissal  of  the  complaint  by  direction  of  the  court 
after  a  trial  at  the  Clinton  Trial  Term. 

Ralph  G,  Barclay  and  Robert  Stewarty  for  the  appellant. 

Lewis  E.  Carry  for  the  respondent. 

Pkr  Curiam  : 

This  action  is  brought  by  plaintiff  to  recover  damages  for  per- 
sonal injuries.  The  action  is  under  the  provisions  of  the  Employ- 
BiV  Liability  Act  (Laws  of  1902,  chap.  600).  At  the  close  of  all  of 
the  evidence  defendant's  counsel  moved  for  a  direction  of  a  ver- 
lict,  and  the  motion  was  granted  ^^  on  the  ground  that  a  reasonable 
nan  would  not  have  anticipated  that  such  an  accident  as  this  would 
liave  happened." 

The  plaintiff,  a  boy  of  seventeen  years,  was  employed  by  the 
lefei?^«nt,  and  was  one  of  a  gang  of  men  engaged  in  loading  rails 
ipon  flat  cars  under  the  direction  of  a  foreman. 

The  rails  were  thirty  feet  long,  and  each  weighed  about  eight  hun- 
Ired  pounds.  At  the  time  of  the  accident  three  cars  had  been 
App.  Div.—  Vol.  CXXVI.        31 
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loaded,  and  there  were  thirtj-eight  or  forty  rails  on  the  fourth  car. 
At  firet  twenty-one  men  were  engaged  in  loading  the  rails.  Two  of 
these  were  stationed  on  the  car  being  loaded,  one  at  each  end,  with 
an  iron  bar  to  place  the  rails  in  position  and  to  prevent  them  from 
slipping  or  rolling  off  the  car.  Just  prior  to  the  accident  four  of 
the  men  were  sent  away  by  Garvin,  the  foreman,  to  repair  a  switch, 
and  the  two  men  were  ordered  off  the  car  and  directed  to  assist  the 
others  in  lifting  and  throwing  on  the  rails.  The  plaintiff's  aoooant 
of  how  the  accident  happened  is  as  follows :  "  After  we  picked  up 
tliat  rail  we  threw  it  up  high  like  this  (Illustrating).  The  boss  told 
them  to  heave  it  on  the  car  and  the  rail  went  crooked.  *  ♦  * 
Part  was  off  the  car  and  part  was  on.  I  was  standing  near  the 
south  end.  They  told  us  to  hold  it,  and  then  the  rail  slipped  aiid 
he  said  to  look  out,  and  the  men  on  the  other  side  did  get  out  of  the 
way  and  the  men  at  my  end  got  off.  I  tried  to  get  under  the  car. 
The  rail  caught  me,  fell  on  me.     It  fell  on  my  legs." 

Bessetti,  a  fellow-servant,  testified :  "What  occurred  there  wis 
they  threw  the  rail  up  and  it  struck  the  pile  of  rails  that  were  on  tlie 
car  then.  The  south  end  swung  back.  We  all  stepped  up  and 
shoved  it  back  again,  and  the  north  end  went  down  and  it  threw 
the  north  end  back  and  the  rail  fell  off.    I  was  at  the  south  end." 

Fred  Dnprey,  another  fellownservant,  testified  that  he  was  near 
the  south  end  of  the  rail.  "  We  threw  it  over  and  our  end  didn't 
get  quite  as  far  as  the  other,  but  the  rail  got  on  and  balanced  on 
the  pile  of  rails  that  was  on  the  car.  *  ♦  ♦  There  was  quite  s 
pile  of  rails  on  the  front  part  of  the  car." 

Scarchillo,  another  witness  for  the  plaintiff,  testified  that  he  ww 
near  the  north  end  of  the  rail ;  that  his  end  went  up  first ;  that  "it 
stopped  a  little  bit  and  began  to  shake  and  came  down  again.  I 
cannot  say  how  long  it  would  be  there.  About  two  or  three  min- 
utes and  it  slipped  back  again."  He  also  testified :  "  When  raik 
were  thrown  up  that  day  these  men  on  the  car  stopped  them  with 
their  iron  bars  from  slipping  sometimes.  *  *  *  I  did  seethe 
men  this  day,  the  men  who  were  on  the  cars,  do  something  else  bat 
straighten  out  the  rails  and  put  them  in  place.  Sometimes  the  rails 
go  crooked,  when  it  goes  on,  and  they  put  a  bar  under  it  and  hold  it 
Lots  of  times  the  rails  begin  to  come  back  and  they  hold  it  with  the 
iron  bar.    They  hold  them  from  coming  back  lots  of  times." 
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Antoiiie  McKenville,  one  of  the  men  employed  upon  the  cars,  testi- 
fied :  *'  I  was  not  on  the  car  when  the  accident  happened.  I  had 
been  on  the  car  before.  I  was  on  the  second  car.  Upon  the  car,  I 
moved  the  rails  from  the  edge  of  the  car.  I  helped  to  move  the 
rails.  *  *  *  I  protected  the  rails  from  going  back  oflE  the  car, 
stopped  tlie  rails  from  slipping  back.  I  did  that  with  my  hands  or 
with  a  bar  if  I  had  a  chance.  I  would  have  to  step  back  when  a 
rail  was  thrown  up,  about  a  fjoot  and  a  half,  as  quick  as  the  rail 
landed  I  could  get  it.  *  *  *  I  did  stop  rails  as  they  started 
to  slip  back." 

John  Boyle,  the  section  foreman  and  a  witness  for  the  defendant, 
testified  that  the  north  end  went  a  little  further  and  swung  the 
south  end  around ;  that  "  Garvin  holloed  to  hang  on  to  the  rail, 
and  the  men  did  hold  it  up  a  little  while,  probably  two  or  three 
seconds,  and  the  north  end  came  back."  Garvin  was  a  witness  for 
the  defendant.  He  testified  that  the  rail  laid  in  an  oblique  position 
after  it  was  thrown  and  there  was  a  period  of  time  when  it  was 
practically  still.     "  I  should  judge  it  was  a  second  or  two." 

The  evidence,  we  think,  made  a  question  for  the  jury  whether  a 
reasonable  man  would  not  have  anticipated  that  such  an  accident 
would  happen.  There  can  be  no  doubt  but  the  jury  would*  have 
been  entitled  to  find  that  the  usual  method  of  doing  the  work  was 
not  followed ;  that  Garvin,  the  foreman,  knew  that  the  rail  was 
likely  to  slip  or  fall  back,  and  that  it  would  be  dangerous  to  attempt 
to  load  the  rail  without  a  man  upon  the  car  or  some  other  means  of 
preventing  an  accident. 

The  question  of  the  defendant's  liabihty  to  the  plaintiflF  for  the 
negligence  of  Garvin  was  not  raised  on  the  trial  or  discussed  upon 
the  argument  of  this  appeal ;  but,  I  think,  it  can  be  properly  said 
that  Garvin  was  exercising  an  act  of  superintendence  within  tlie 
scope  of  the  Employers'  Liability  Act.  The  work  he  ordered  to 
be  done  was  not  a  detail,  requiring  no  oversight.  He  had  been 
track  supervisor  for  fourteen  years  on  that  division  of  the  road.  He 
had  general  supervision  and  charge  of  the  work.  He  directed  the 
manner  of  prosecuting  it  and  no  evidence  was  given  showing  any 
limitation  upon  his  authority.  Wo  think  the  evidence  in  the  case 
conclusively  establishes  that  Garvin,  although  designated  as  fore- 
man^  was  exercising  superintendence  with  the  authority  or  consent 
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of  the  defendant.  Whether  a  faulty  act  or  omission  is  negligence, 
in  the  discharge  of  the  dutj  of  the  master  as  such,  or  is  a  detail  of 
the  work,  may  depend  on  the  manner  in  which  the  work  is  carried 
on  as  well  as  the  rank  and  position  of  the  employee  to  whom  the  per- 
formance of  the  work  is  intrusted.  {Eaton  v.  Jff.  T.  C.  <&  H.  R.  R, 
B.  Co.y  163  N.  Y.  391.)  Our  conclusion  is,  that  upon  a  fair  con- 
sideration  of  the  evidence,  it  was  for  the  jury  to  say  whether  or  not 
the  defendant  was  guilty  of  negligence  which  caused  the  accident 
The  judgment  should  be  reversed  and  a  new  trial  granted,  oosU 
to  abide  event. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event. 


The  People  of  the  State  of  New  York  ex  rel.  Rockland  Rail- 
BOAD  Company,  Village  of  Grand- View-on-Hudson  and  Others, 
Relators,  v,  George  W.  Aldridge,  Chairman,  and  Others,  Com- 
missioners, Constituting  the  Board  of  Railroad  Commissioners  of 
the  State  of  New  York,  and  the  West  Shore  Traction  Com- 
pany, Respondents. 

Third  Department,  May  6,  1908. 

Bailroad  —  certificate  of  public  convenience  —  section  69,  Bailroad  Lav. 

That  part  of  a  traction  company's  proposed  line  parallels  the  route  of  another 
trolley  road  which  has  made  little,  if  any,  progress  in  construction,  is  only  one 
of  the  facts  to  be  considered  in  determining  whether  a  certificate  of  public  ooq- 
venience  and  necessity  should  be  granted  where  the  route  of  the  traction  com- 
pany is  to  be  much  more  extended  than  that  of  the  trolley  road. 

A  prior  determination  of  the  Board  of  Railroad  Commissioners  that  another  trol- 
ley road  should  not  use  a  public  avenue  is  not  re»  adjudicata  as  to  whether 
public  necessity  requires  a  railroad  upon  that  avenue  on  the  subsequent  appli- 
cation of  a  traction  company,  and  v«rhere  the  necessity  of  a  road  is  adoiitted, 
and  it  appears  that  the  village  authorities  will  have  power  to  determine  the 
details  of  the  construction  on  the  avenue,  a  certificate  of  convenience  and 
necessity  granted  to  the  traction  company  will  be  upheld. 

Certiorari  issued  ont  of  the  Supreme  Court  and  attested  on  the 
27tli  day  of   April,  1907,  directed  to  George  W.  Aldridge  and 
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Others,  commissioners,  etc.,  commanding  them  to  certify  and  return 
to  the  oflSce  of  the  clerk  of  the  county  of  Albany  all  and  singular 
their  proceedings  had  in  relation  to  the  granting  of  an  application 
of  the  West  Shore  Traction  Company  for  a  certificate  of  public 
convenience  and  necessity  under  section  59  of  the  Kailroad  Law 
(Laws  of  1890,  chap.  565,  added  by  Laws  of  1892,  chap.  676,  and 
arad.  by  Laws  of  1895,  chap.  545). 

Charles  J.  Hardy ^  for  the  relator  Rockland  Railroad  Company. 

Daniel  D.  Sherman^  for  the  relators  Village  of  Grand-View-on- 
Ilndson  and  others. 

William  Schuyler  Jackson,^  Attorney' General^  for  the  respond- 
ents Aldridge  and  others,  the  Board  of  Railroad  Commissioners. 

Edward  J.  Wdch^  for  the  respondent  West  Shore  Traction 
Company. 

Smith,  P.  J. : 

Upon  the  5th  day  of  March,  1907,  the  Board  of  Railroad  Com- 
missioners of  the  State  of  New  York  granted  to  the  West  Shore 
Traction  Company  a  certificate  of  public  convenience  and  necessity, 
authorizing  it  to  construct  the  road  described  in  its  certificate  of 
incorporation.  Tliis  road  as  thus  proposed  starts  upon  the  New 
Jersey  line  in  the  county  of  Rockland  and  runs  north  through  the 
villages  of  Piermont,  Grand  View,  South  Nyack,  Nyack,  Upper 
Nyack,  Congers,  Haverstraw  and  West  Haverstraw,  about  twenty- 
five  miles  along  the  west  bank  of  the  Hudson. 

This  application  was  opposed  first  by  the  Rockland  Railroad  Com- 
pany". This  company  is  a  trolley  road  which  secured  from  the  Rail- 
road Commissioners  in  1903  a  certificate  of  public  convenience  and 
necessity,  and  whose  proposed  road  parallels  for  a  part  of  the  way 
tlie  proposed  route  of  the  West  Shore  Traction  Company.  Up  to 
the  time  of  the  hearing  before  the  Railroad  Commissioners  in  1906 
tlie  Rockland  Company  had  made  little  if  any  progress  in  construc- 
tion, and  an  application  is  now  pending  before  the  Public  Service 
Commission  to  revoke  its  charter  by  reason  of  its  failure  to  begin 
construction  within  two  years.  .The  delay  of  this  company  in  con- 
structing its  road  would  alone  besuflicient  to  authorize  the  Railroad 
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Commissioners  to  ignore  its  claim  to  protection.  The  West  Shore 
Traction  Company,  liowever,  contemplated  a  road  much  more 
extended  than  that  of  the  Rockland  Railroad  Company,  and  the 
fact  that  part  of  its  line  parallels  the  route  of  the  Rockland  Raih^ad 
Company  is  only  one  fact  to  be  considered  in  reaching  a  determina- 
tion of  the  public  convenience  and  necessity  of  the  traction  com- 
pany's proposed  road. 

A  more  difficult  question  arises  over  the  controversy  raised  by 
some  property  owners  of  the  village  of  Grand  View  over  the  right 
of  the  West  Shore  road  to  occupy  Piermont  avenue  in  said  village. 
It  appears  that  this  village  is  situated  upon  the  banks  of  the  Hadson, 
and  that  immediately  west  of  the  village  is  a  high  rise  of  land. 
One  public  street  only  goes  through  the  low  land  north  and  south, 
and  that  is  the  avenue  in  question.     When  the  Rockland  Railroad 
Company  made  application,  it  was  decided  by  the  Railroad  Com- 
missioners that  it  should  not  occupy  Piermont  avenue  with  its  rail- 
road, but  the  company  was  required  to  build  upon  a  private  right 
of  way,  west  of  the  avenue,  through  said  village  of  Grand  View.    It 
is  first  contended  that  this  determination  is  binding  as  re^  adjitdicata 
upon  the  question  as  to  whether  public  necessity  required  a  railroad 
upon  that  avenue.     It  clearly  is  not  a  legal  estoppel,  because  the 
West  Shore  Traction  Company  was  not  a  party  to  that  proceeding. 
It  is  not  without  weight,  however,  in  the  determination  whether 
this  present  company  should  be  allowed  to  occupy  that  avenue  in 
said  village.     It  is  probably  true  that  the  situation  has  not  materiaBj 
changed  since  the  granting  of  that  certificate,  but  that  private  route 
is  now  authorized  in  behalf  of  the  Rockland  Railroad  Company. 
Serious  difficulties  might  arise  if  the  West  Shore  Traction  Comjiany 
should  assume  to  occupy  the  same  route.     It  is  not  contended  in 
the  briefs  of  relators  here  that  this  line  ought  to  be  put  back  iipou 
Broadway,  whicli  is  situated  up  the  hill.     It  is  practically  admitted 
that  a  trolley  road  in  that  region  would  be  a  public  convenience, 
and,  therefore,  a  necessity.     The  only  contention  is  that  it  should 
be  put  back  upon  private  land,  and  not  be  allowed  to  be  placed 
upon  Piermont  avenue.     Where  upon  tlie  avenue  the  road  shall  be 
placed,  whether  in  tlie  middle  or  upon  either  side,  is  within  the 
power  of  the  village  to  determine.   'Tlie  highway  is  laid  out  as  thirty- 
three  feet  wide.     A  road  upon  the  easterly  side  of  the  highway, 


Digitized  by 


Google 


Pbofls  ex  bbl.  Conway  Bbos.  B,  &  M.  Co.  v.  Bd.  of  Auditors.     487 

App.  Div.]  Third  Department,  May,  1908. 

where  there  are  few  residences  as  appears  from  the  record,  would 
not  seriously  interfere  with  the  use  of  the  highway.  The  road 
cannot  be  built  through  the  village  of  Grand  View  without  the 
franchise  of  the  village  board.  The  kind  of  rail  and  its  setting  are 
wholly  within  the  direction  of  the  village  authorities,  who  can 
require  the  road  to  pave  its  right  of  way,  so  that  a  carriage  can 
cross  its  rails  with  safety. 

The  Commissioners  had  this  hearing  at  Nyack,  and  had  full 
knowledge  from  personal  view  of  the  exact  situation.  They  are 
officers  intrusted  by  the  State  with  the  original  determination  of 
these  questions,  and  whatever  force  may  be  seen  in  the  objections 
of  the- property  owners  in  the  village  of  Grand  View,  it  is  not  suflS- 
cient  to  lead  us  to  reverse  the  determination  of  the  Commissioners, 
who  of  necessity  had  better  knowledge  of  the  situation  than  we  can 
glean  from  a  study  of  the  record. 

The  determination  should,  therefore,  be  confirmed,  with  fifty 
dollars  costs  and  disbursements  against  the  relators,  The  Kockland 
Kailroad  Company  and  the  Village  of  Grand  View. 

All  concurred,  except  Kelloqo,  J.,  dissenting. 

Determination  confirmed,  with  fifty  dollars  costs  and  disburse- 
ments against  the  relators  Rockland  Railroad  Company  and  Village 
of  Grand- View-on-the-Hudson. 


Thb  People  of  the  State  op  New  York  ex  rel.  Conway  Brothers 
Brewing  and  Malting  Company,  Relator,  v.  The  Board  of 
AuDrroRS  of  the  Town  of  Stillwater,  N.  Y.,  and  Harmon  D. 
Bradt  and  Others,  Composing  Such  Board,  and  Webster  E. 
Dbtoe,  Clerk  of  the  Town  of  Stillwater,  N.  Y.,  Respondents. 

Third  Department,  May  6,  1908. 

Arrest  —  power  of  police  constable  of  Mechanicville  —  intoxication  — 
town  —  rejection  of  claims  —  estoppel  on  appeal. 

A  constable  of  a  town  in  a  county,  being  a  peace  officer  of  the  county,  may 
arrest  without  warrant  persons  found  intoxicated  upon  the  highways  of  any 
town  of  the  county,  and  the  police  constable  of  the  village  of  Mechanicville 
under  its  revised  charter  (Laws  of  1891,  chap.  106),  having  the  powers  of  a 


Digitized  by 


Google — 


488    People  ex  rel.  Conway  Bros.  B.  &  M.  Co.  v.  Bd.  of  Auditobf 

Third  Department,  May,  1908.  [Vol. Jl 

town  constable,  can  likewise  make  such  arrest  without  warrant  outacle  the 
Tillage. 
A  board  of  town  au'iitors  having  rejected  claims  on  a  specific  ground  is  restricted 
to  that  ground  on  appeal  and  cannot  assert  that  there  were  other  grounds  for 
rejection. 

Cebtiobahi  issued  out  of  the  Supreme  Court  and  attested  on  the 
16tli  day  of  January,  1907,  directed  to  the  board  of  auditors  of  the 
town  of  Stillwater,  N.  Y.,  and  others,  commanding  them  to  certify 
and  return  to  the  office  of  the  clerk  of  the  county  of  Saratoga  all 
and  singular  their  proceedings  had  in  regard  to  the  disallowance  of 
certain  items  of  a  claim  presented  by  the  relator. 

D.  A.  Zockwoodj  for  the  relator. 

George  B.  Lawrence,  for  the  respondents. 

Smiih,  p.  J. : 

This  is  a  proceeding  by  certiorari  to  review  the  determination  of 
the  board  of  auditors  of  the  town  of  Stillwater,  N.  Y.,  in  disallow- 
ing certain  items  of  a  claim  against  said  town  by  the  relator  herein 
as  assignee  of  one  John  H.  Welch.  Said  claim  was  presented  for 
audit  in  November,  1906,  and  covered  services  and  disbursements 
alleged  to  have  been  rendered  and  made  in  criminal  proceedings 
instituted  by  said  Welch  in  the  capacity  of  town  constable  from 
November  8,  1905,  to  January  1,  1906,  and  since  then  as  police 
constable  of  the  village  of  Mechanicville.  These  criminal  proceed- 
ings in  each  instance  but  one  grew  out  of  the  arrest  without  war- 
rant by  said  Welch  of  various  persons  upon  the  charge  of  intoxica- 
tion on  a  public  highway  in  the  town  of  Stillwater,  but  outside  of 
the  corporate  limits  of  said  village,  and  the  subsequent  arraignment 
and  commitment  of  such  persons  to  the  county  jail.  A  large  part 
of  the  rejected  claim  was  made  up  of  services  and  disbursements  in 
proceedings  instituted  when  said  Welch  was  police  constable  only, 
and  was  rejected  upon  that  ground.  The  contention  of  the  board  as 
to  such  portion  is  that  a  police  constable  of  the  village  of  Mechanic- 
ville has  no  power  to  arrest  without  warrant  for  intoxication  outside 
of  the  village. 

The  village  of  Mechanicville  comprises  portions  of  the  towns  of 
Halfmoon  and  Stillwater  in  the  county  of  Saratoga,  N.  Y.    The 
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several  acts  relating  to  the  village  were  revised  and  consolidated  by 
chapter  106  of  the  Laws  of  1891,  which  provides  in  title  2*  for  the 
appointment  of  three  or  more  police  constables,  and  in  title  7,  sec- 
tion 7,  specifies  their  powers  and  duties.  "The  police  constables  ' 
shall  have  the  same  power  and  authority  in  criminal  cases,  and  be 
subject  to  the  same  liabilities  and  obligations,  as  constables  elected 
in  any  of  the  towns  of  Saratoga  county,  and,  in  addition  to  said 
authority,  the  powers  conferred  upon  them  by  this  act."  Then 
follows  a  detailed  statement  of  a  number  of  duties  devolving  upon 
the  office,  almost  all  of  them  relating  more  or  less  explicitly  to  mat- 
ters of  village  administration.  Section  7  then  concludes:  "Said 
constables  shall  be  entitled  to  receive  of  the  village,  towns  and 
county,  the  same  fees  and  in  the  same  manner  that  constables  in 
towns  are  entitled  to  receive  for  similar  services ;  provided,  that 
fees  for  all  services,  civil  and  criminal,  rendered  by  said  constables,, 
or  any  constable,  for  said  village,  shall  be  audited,  allowed  and  paid 
from  the  general  fund,  in  the  manner  provided  in  this  act  for  the 
payment  of  other  claims  against  said  village."  The  claim  of  the 
relator  is  tliat  this  section  gives  to  a  police  constable  of  the  village 
the  geneml  authority  of  a  town  constable.  What  the  general 
authority  of  a  town  constable  may  be  is  a  matter  not  specifically 
defined  by  statute,  or  clearly  defined  by  the  text  books.  By  section 
154  of  the  Code  of  Criminal  Procedure  a  peace  officer  is  defined  as 
a  sheriff,  or  under  sheriff,  or  deputy,  or  a  constable,  marshal, 
police  constable  or  policeman  of  a  city,  town  or  village.  By  section 
177  a  peace  officer  may  arrest  a  person  without  a  warrant  for  a 
crime  committed  in  liis  presence.  By  section  40  of  the  Liquor 
Tax  Law  (Laws  of  1896  chap.  112,  as  amd.  by  Laws  of  1897,  chap. 
312)  intoxication  in  a  public  place  is  made  a  misdemeanor,  and  the 
person  so  intoxicated  may  be  arrested  without  warrant.  By  section 
960  of  the  Code  of  Criminal  Procedure  it  is  provided :  "  Unless 
when  otherwise  provided,  the  term  '  peace  officer '  signifies  any  one 
of  the  officers  mentioned  in  section  164."  In  Crocker  on  Sheriffs 
(3d  ed.  §  1019)  it  is  said :  "  The  powers  and  duties  of  constables  as 
peace  officers  within  the  county,  and  on  the  arrest,  detention  and 
committing  one  charged  with  crime,  are  the  same  as  in  the  case  of 

♦See  §§  1,  2,  as  amd.  by  Laws  of  1897,  chap.  140.— [Rep. 
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sheriffs."  In  the  same  authority,  in  section  1002,  the  law  is  stated: 
"  The  former  class  of  constables  (town  constables)  in  addition  to 
being  peace  officers  of  the  county,  are  the  ministerial  officers  of  tlic 
justices'  courts  of  the  several  towns  in  the  count}^  and  who  are 
authorized  and  required  to  execute  all  process  issuing  from  soeb 
courts  in  civil  cases."  It  would  seem,  therefore,  that  a  constable  of 
any  town  in  the  county  being  a  peace  officer  of  the  county,  miglit 
arrest,  and  it  is  his  duty  to  arrest  without  warrant,  a  man  found 
intoxicated  upon  the  highways  in  any  town  of  the  county.  The 
provisions  of  tiiis  statute  would  seem  to  give  to  the  police  con- 
stables appointed  in  this  village  the  powers  of  town  constables,  and, 
therefore,  gave  to  the  relator's  assignor  the  powers  of  a  peace  office 
to  arrest  persons  found  intoxicated  upon  tlie  highways  of  the  town 
of  Stillwater.  It  is  true  that  by  the  terms  of  the  Village  Law*  as 
now  existing,  police  officers  within  the  villages  which  are  organized 
under  that  act,  probably  have  not  the  powers  of  town  constables 
outside  of  the  limits  of  the  village.  That,  however,  was  not  the 
condition  of  the  law  regulating  villages  at  the  time  that  this  act 
was  passed,  creating  the  village  of  Mechanicville.f 

The  respondents  attached  to  their  rejection  of  these  items  a  type- 
written slip  setting  forth :  "  All  the  items  charging  for  services 
rendered  and  disbursements  made  in  this  case  are  disallowed  as  not 
being  proper  or  legal  charges  or  claims  against  the  Town  of  Still- 
water; the  crime  alleged  being  public  intoxication  and  liaviiig 
occurred  in  the  Town  of  Stillwater  outside  of  the  corporate  limits 
of  the  Village  of  Mechanicville,  the  claimant,  who  was  at  the  time 
acting  as  a  Police  Constable  of  the  Village  of  Mechanicville  only, 
had  no  right  or  authority  to  make  the  arrest  or  perform  the  otlier 
services  ctiarged  for  nor  to  make  the  disbursements  in  the  case  for 
which  charges  are  made ;  no  warrant  having  been  issued  and  the 
claimant  being  himself  the  sole  complainant  in  the  case."  Now  it 
is  stated  by  the  town  auditors  in  their  return  that  the  ground 
stated  was  not  the  only  ground  upon  which  the  claim  was  rejected, 

*See  Laws  of  1897,  chap.  414,  §§  188-190.  See,  also.  Laws  of  1907,  chap.  471 
amdg.  §§  189,  190.—  [Rep. 

t  See  Laws  of  1870,  chap.  291,  tit.  2,  §  4 ;  Id.  tit.  8.  §  3.  subd.  8,  as  amd.  by 
Laws  of  1883,  chap.  153 ;  Id.  tit.  5,  §  4,  as  nmd.  by  Laws  of  1889,  chap.  SSL 
See,  also,  Laws  of  1896,  chap.  457,  amdg.  tit.  5,  §  4.—  [Rsp. 
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but  that  tliey  passed  upon  the  merits  and  found  the  claim  without 
merit,  even  thougli  the  reh^tor's  assignor  were  authorized  to  make 
arrests  in  tlie  town  of  Stillwater.     But  the  town  auditors  might 
have  rejected  the  bill  upon  the  ground  stated,  wifliout  having  other- 
wise passed  upon  the  merits  of  the  claim.     If  they  had  so  done  it 
would  have  been  their  duty  to  have  so  stated  in  connection  with 
their  rejection.     This  duty  could  have  been  enforced  by  mandamus. 
Having  rejected  the  claim  and  stated  a  specific  reason  for  such 
rejection,  the  claimant  had  the  clear  right  to  rely  upon  such  state 
ment  as  stating^he  ground  of  the  rejection,  and  to  pursue  his  rem- 
edy  upon  that  assumption.     Having  appealed,  relying  upon  thd 
statement  made,  it  would  not  be  just  to  him  to  allow  the  town  aud 
itors  now  to  come  in  aud  say  it  was  not  the  only  ground,  but  that 
there  were  other  grounds  in  addition  upon  which  the  claim  was 
rejected.     "We  are  of  opinion,  therefore,  that  as  to  the  items  of  the 
claim  to  which  this  slip  was  attached,  the  town  auditors  must  be 
deemed  to  have  disallowed  the  same  upon  the  sole  ground  that  as 
police  constable  of  the  village  of  Mechanicville  he  had  no  jurisdic- 
tion wh&tever  to  make  the  arrest  in  the  town  of  Stillwater.     As  to 
the  other  items  in  the  claim  which  were  rejected,  the  relator's  coun- 
sel in  his  brief  makes  no  serious  controversy,  and  we  are  of  opinion 
tliat  as  to  them  the  conclusion  of  the  town  board  must  be  confirmed. 
The  determination,  therefore,  as  to  the  items  of  account  which  were 
rejected  upon  the  ground  of  lack  of  jurisdiction,  and  to  which  the 
printed  slips  were  attached,  should  be  annulled,  and  the  said  items 
remitted  to  the  said  auditors  for  reaudit.     As  to  the  other   matters 
determined  therein,  the  determination  is  confirmed,  except  as  to 
item  60  for  three  dollars  and  twenty  cents,  admitted  by  the  return 
to  have  been  inadvertently  disallowed,  and  as  to  which  item  the 
determination  is  annulled.     Xo  costs  are  allowed  to  either  party. 

AH  concurred. 

Determination  modified   as   per   opinion,   and   as    so    modified 
afiirmedy  without  costs  to  either  party. 


Digitized  by 


Google 


492    People  ex  rel.  D.  &  H.  Co.  v,  Bd.  op  Rajlboad  Coubs. 


Third  Department,  May,  1908.  [Vol.  191 


The  People  of  the  State  of  New  York  ex  rel.  The  Delaware 
AND  Hudson  Company  and  The  Ulster  and  Delaware  Railroad 
Company,  Selatoi-s,  v.  The  Board  of  Kailroad  Commissiokebs 
OF  the  State  of  New  York  and  George  W.  Aldridoe  and 
Others,  Members  of  and  Constituting  Said  Board,  and  Schenec- 
tady AND  Marqaretville  Kailroad  Company,  Kespondenta. 

Third  Department,  May  6,  1908. 

Bailroad  — public  convenience  —  §§  59,  60,  Kailroad  Law  —  rroaringi 

A  proposed  railroad  which  for  one-third  its  length  runs  through  a  region  where 
public  necessity  calls  for  a  rood,  will  not  be  denied  a  certificate  of  public  oon- 
yenience  and  necessity  because  there  are  several  existing  roads  each  of  which 
parallels  its  route  for  a  part  of  the  distance. 

That  the  proposed  road  would  give  another  outlet  for  coal  into  the  eastern  States 
and  give  the  public  the  advantage  of  competition  in  its  transportation,  is  a  point 
in  favor  of  the  issuance  of  a  certificate,  especially  where  it  appears  that  the 
existing  roads  are  unable  to  handle  the  freight  offered  for  transport. 

The  final  determination  as  to  whether  crossings  shall  be  at,  abore  or  below  grade 
is  to  be  made  in  a  proceeding  subsequent  to  the  proceeding  for  the  issnance 
of  a  certificate  of  public  convenience  and  necessity. 

It  seems,  that  it  is  not  the  policy  of  the  State,  in  regulating  rates  and  facilities  of 
railroads,  through  the  Public  Service  Ck)mmission,  to  do  away  entirely  with 
public  benefits  arising  from  competition. 

Certiorari  issued  ont  of  the  Supreme  Court  and  attested  on  the 
11th  day  of  April,  1907,  directed  to  the  Board  of  Railroad  Commis- 
sioners of  the  State  of  New  York  and  otiiers,  commanding  them  to 
certify  and  return  to  the  office  of  the  clerk  of  the  county  of  Albany 
all  and  singular  their  proceedings  had  in  relation  to  the  granting  to 
the  Schenectady  and  Margaretville  Railroad  Company  a  certificate 
of  public  convenience  and  necessity  under  section  59  of  the  Railroad 
Law  (Laws  of  1890,  chap.  565,  added  by  Laws  of  1892,  chap.  676, 
and  amd.  by  Laws  of  1895,  chap.  545.) 

Lewis  E.  Carr^  for  the  relators. 

Edward  J.  Welch  and  John  W,  Griggs  ^  for  the  respondent 
Schenectady  and  Margaretville  Railroad  Company. 
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Smith,  P.  J. : 

Tlie  Schenectady  and  Margaretville  Railroad  Company  has  been 
made  a  party  to  this  writ  and  is  here  responding.  The  writ  was 
issaed  upon  the  application  of  the  Delaware  and  Hudson  Company 
and  the  Ulster  and  Delaware  Railroad  Company. 

The  respondent  company  is  incorporated  to  build  a  road  from 
Margaretville  in  the  county  of  Delaware  to  the  city  of  Schenectady, 
a  distance  of  about  ninety  miles.  From  Grand  Gorge  to  Margaret- 
ville for  about  nineteen  miles,  the  road  parallels  the  Ulster  and 
Delaware  Railroad  Company.  But  this  will  not  result  in  taking 
traffic  from  that  company,  as  there  are  no  places  of  any  substantial 
size  within  this  distance,  and  the  parallelism  is  rendered  necessary  by 
the  contour  of  the  country,  as  both  roads  follow  a  valley  between 
high  hills.  The  northern  part  of  the  road  from  Middleburg  to 
Schenectady  parallels  several  roads  at  a  greater  or  less  distance 
therefrom,  including  the  Schoharie  and  Middleburg  road,  the  Scho- 
harie Valley  railroad  and  the  Delaware  and  Hudson  railroad.  From 
Middleburg  to  Grand  Gorge,  a  distance  of  about  thirty  miles,  there 
18  no  existing  road,  and  for  the  convenience  of  the  inhabitants  of 
this  region  it  is  here  conceded  by  the  relators  that  public  convenience 
and  necessity  calls  for  a  road.  It  is  admitted,  however,  that  a  road 
between  those  two  points  would  not  be  a  paying  enterprise.  It  must 
have  some  larger  destination  or.  connection.  In  order  to  give  the 
convenience  of  a  railroad  through  this  thirty  miles  of  territory, 
which  is  without  railroad  accommodation,  it  is  necessary,  therefore, 
to  make  connections  with  Schenectady.  These  other  roads,  there- 
fore, each  of  which  is  parallel  for  part  of  the  distance,  should  not 
be  allowed  for  that  reason  to  defeat  the  claims  of  this  large  terri- 
tory which  is  without  railroad  accommodation.  We  have  examined 
the  evidence  and  it  is  overwhelmingly  in  favor  of  the  conclusion 
arrived  at  by  the  Board  of  Railroad  Commissioners. 

But  this  proposition  is  of  larger  scope  than  is  indicated  by  the 
facts  above  stated.  It  is  boldly  asserted  that  this  road  is  contem- 
plated as  part  of  a  through  line  from  Schenectady  in  the  State  of 
New  York,  to  Wilkesbarre  in  the  State  of  Pennsylvania,  thus 
entering  the  heart  of  the  anthracite  region,  and  furnishing  another 
outlet  for  coal  from  that  region.  The  Delaware  and  Eastern  rail- 
road is  a  road  already  existing  in  the  county  of  Delaware  and  run- 
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ning  southerly  from  Margaretville.  The  road  contemplated  is  in 
fact  an  extension  of  this  road  northerly  to  Schenectady.  There  is 
also  contemplated  an  extension  of  the  road  from  the  southern  term- 
inus to  the  State  line  near  Hancock ;  this  southerly  extension  being 
the  Hancock  and  East  Branch  railroad,  to  which  a  certificate  bas 
already  been  granted,  and  the  granting  of  which  certificate  is  also 
before  us  for  review  at  this  term.  This  through  line  between 
Wilkesbarre  and  Schenectady  would  be  a  competitor  with  the  Dela- 
ware and  Hudson  Kailroad  Company  in  transporting  coal  and  mer- 
chandise to  the  north  and  northeast.  That  would  give  to  the  public 
the  additional  advantage  of  competition  in  transportation.  Both  the 
advantage  to  those  along  the  line  of  this  new  road,  who  are  not  now 
supplied  with  facilities  for  the  procurement  of  coal,  and  also  the 
advantage  to  consumers  in  the  Eastern  States,  who  would  be  reached 
through  connection  with  the  New  York  Central  and  Boston  and 
Maine  railroadis  at  Schenectady.  This  factor  would  seem  in  itself 
sufficient  to  warrant  the  issuance  of  this  certificate.  The  counsel 
for  the  relator,  the  Delaware  and  Hudson  Railroad  Company, 
insists  that  the  court  will  not  authorize  a  new  road  to  compete 
with  an  existing  road  and  render  its  securities  of  less  value.  If 
this  be  so,  which  is  not  here  conceded,  it  is  answered  by  the  evi- 
dence of  the  witness  Lincoln.  This  witness,  until  fifteen  months 
prior  to  the  hearing,  was  a  division  superintendent  upon  the  Dela- 
ware and  Hudson  road.  He  swore  to  the  effect  that  the  facilities 
of  that  road  were  not  sufficient  to  transport  the  coal  and  the  mer- 
chandise offered  for  transportation  without  long  delays,  and  that  by 
reason  of  the  inability  of  that  road  to  take  care  of  the  tonnage 
offered  it  for  shipment,  in  his  judgment  there  was  a  public  neces- 
sity for  the  road  in  question.  It  is  a  significant  fact  that  the  rela- 
tors put  on  a  witness  who  swore  to  improvements  that  had  been 
made,  but  no  witness  who  attempted  to  swear  that  the  road  was 
able  to  handle  the  tonnage  that  was  offered  it  for  transportation 
over  its  road  with  any  degree  of  expedition. 

It  is  further  strenuously  insisted  that  under  the  policy  of  this 
State  and  of  the  United  States,  rates  as  well  as  the  facilities  for 
transacting  its  business  are  under  the  difiection  of  State  and  Inter- 
state Commissions,  and  that  with  this  condition  existing,  the  policy 
of  the  law  should  be  to  require   the   Delaware  and  Hudson  to 
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enlarge  its  facilities  rather  than  allow  competing  roads  to  come  in 
and  take  part  of  its  business.    But  this  determination  in  the  first  place 
was  made  prior  to  the  creation  of  the  Public  Service  Commission 
in  this  State,  and  this  examination  here  is  under  the  rules  governing 
a  common-law  writ  of  certiorari,  and  must  stand  or  fall  upon  the 
question  whether  there  was  sufficient  evidence  to  sustain  it.    {People 
ex  rel.  Depew  R.   Co.  v.   CommUnoners^  4  App.  Div.  269.)    If 
we  assume  for  the  argument,  however,  that  this  new  policy  of  our 
State  were  to  enter  into  the  determination  of  this  question,  the 
Commission  might  well  have  decided  that  with  the  tremendous 
increase  of  business  in  this  country  and  the  tremendous  increase  of 
tonnage  that  is  constantly  oflEered  for  transportation,-  the  public 
could  be  better  served  with  two  lines  of  railroad  between  Wilkes- 
barre  and  Schenectady  than  with  one,  and  that  the  business  of  the 
Delaware  and  Hudson  would  not  suffer  materially  from  such  com- 
petition.    I  do  not  apprehend,  however,  that  the  adoption  of  the 
new  policy  in  the  State  and  nation  is  intended  to  do  away  entirely 
with  the  benefit  to  the  public  arising  from  competition  between 
railroads.     Kailroads  might  be  so  multiplied  between  points  that 
the  competition  would  be  ruinous,  while  competition  to  that  extent 
would  be  of  little  benefit  to  the  communities.     Such,  however,  is 
not    the  case   here  presented.     It  is   not  possible  either  for  the 
State  Commission  or  the  Interstate  Commission  to  ascertain  and 
enforce  a  reasonable  rate  either  for  passengers  or  freight  in  the  way 
that  can  be  ascertained  by  the  establishment  of  competition.     Such 
competition  to  a  limited  extent  is,  therefore,  still  an  important 
factor  in  the  enforcement  of  legal  duties  owing  by  public  service 
corpoi*ations  to  the  public,  notwithstanding  the  supervision  of  these 
commissions. 

One  further  objection  is  urged  by  the  relators  to  the  granting  of 
this  certificate.  It  seems  that  upon  this  road  are  specified  seventy- 
seven  highway  crossings,  of  which  forty-nine  are  grade  crossings. 
It  is  urged  that  the  Board  of  Kailroad  Commissioners  made  no 
determination  whether  these  crossings  shall  be  at  grade  or  above  or 
below  grade,  and  that  such  determination  must  necessarily  be  made 
at  the  same  time  with  the  issuance  of  this  certificate.  This  objec- 
tion is  based  upon  the  reading  of  section  60  of  the  Railroad  Law 
(added  by  Laws  of  1897,  chap.  754).     This  section  provides  in  the 
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fii*8t  place  that  Bteam  surface  roads  thereafter  built  must  be  so  con- 
structed "  as  to  avoid  all  public  crossings  at  grade,  whenever  prao* 
ticable  so  to  do."  It  then  provides  that  whenever  application  is 
made  under  section  59  there  shall  be  filed  with  the  board  a  map 
showing  the  streets,  avenues  and  highways  proposed  to  be  crossed, 
and  that  the  said  board  ^^  shall  determine  whether  such  crofismgB 
shall  be  under  or  over  the  proposed  railroad,  except  where  said  board 
shall  determine  such  method  of  crossing  to  be  impracticable."  The 
section  then  reads :  ^^  Whenever  an  application  is  made  under  this 
section  to  determine  the  manner  of  crossing,  the  said  board  shall 
designate  a  time  and  place  when  and  where  a  hearing  will  be  given 
to  such  railroad  company,  and  shall  notify  the  municipal  corpora- 
tion having  jurisdiction  over  such  streets,  avenues  or  highways 
proposed  to  be  crossed  by  the  new  railroad.  The  said  board  shall 
also  give  public  notice  of  such  hearing  in  at  least  two  newspapers, 
published  in  the  locality  affected  by  the  application,  and  all  persons 
owning  land  in  the  vicinity  of  the  proposed  crossings  shall  have  the 
right  to  be  heard.  The  decision  of  the  said  board  rendered  in  any 
proceedings  under  this  section  shall  be  communicated,  within  twenty 
days  after  final  hearing,  to  all  parties  to  whom  notice  of  the  hearing 
in  said  proceedings  was  given,  or  who  appeared  at  said  hearing 
by  counsel  or  in  person."  The  first  part  of  this  section  read  alone 
would  seem  to  make  plausible  the  contention  of  the  relator,  that  the 
determination  as  to  the  manner  of  crossing  the  highways  must  be 
made  at  the  time  that  the  certificate  of  public  convenience  and  neces- 
sity is  granted.  The  latter  part  of  the  section,  however,  wonld  seem 
to  make  clear  that  such  procedure  was  not  intended,  and  that  the 
nature  of  the  crossing  is  to  be  determined  in  some  subsequent  pro- 
ceeding. That  subsequent  proceeding  is  provided  for  in  the  section 
itself ;  to  whom  notice  shall  be  given,  and  what  notice ;  when  the 
decision  shall  be  rendered  and  who  shall  be  notified  thereof.  If 
the  necessity  for  a  subsequent  application  were  not  clearly  indi- 
cated in  the  section  itself,  the  court  should  not,  unless  imperatively 
required,  construe  the  statute  to  require  the  determination  as  to  the 
manner  of  crossing  in  the  same  proceeding  as  the  determination  of 
the  question  of  public  convenience  and  necessity.  A  joint  pro- 
ceeding would  be  multifarious.  The  practicability  of  an  ovBrhead 
or  under  crossing  of  the  highway  depends  upon  the  situation  at  that 
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particular  crossing.  Tiie  facts  bearing  upon  the  practicability  of 
such  under  or  over  passage  are  irrelevant  to  the  inquiry  as  to  the 
nature  of  any  other  crossing.  The  municipal  authorities  required 
to  be  notified  are  interested  in  no  other  crossings  than  those  within 
their  municipalities.  Moreover,  before  the  question  can  arise  as  to 
the  manner  of  crossing,  the  main  question  must  be  first  determined 
whether  public  convenience  and  necessity  require  the  building  of 
the  road.  The  procedure,  therefore,  claimed  to  be  necessary  by  the 
relator  would  be  cumbrous,  illogical  and  impmcticable.  The  statute 
has  never  been  so  construed,  either  by  the  Eailroad  Commission  or 
by  the  courts,  and  such  a  course  of  procedure  has  never  been 
adopted  by  the  Railroad  Commission.  The  relator's  objection, 
therefore,  is,  in  our  judgment,  not  well  taken. 

We  are  not  holding,  however,  that  the  question  of  grade  cross- 
ings is  not  a  matter  to  be  considered.  The  question  of  how  many 
grade  crossings  are  necessary  upon  the  road  is  a  matter  not  without 
influence  in  determination  of  the  question  as  to  the  public  con- 
venience and  necessity  of  the  road.  We  are  simply  holding  that 
the  final  determination  of  that  question,  as  contemplated  by  section 
60  of  the  Railroad  Law,  is  to  be  made  in  a  proceeding  subsequent 
to  the  proceeding  for  the  issuance  of  a  certificate  of  public  con- 
venience and  necessity.  For  the  reasons  stated,  therefore,  we  are 
of  opinion  that  the  determination  of  the  Board  of  Railroad  Com- 
missioners should  be  confirmed. 
Determination  confirmed,  with  fifty  dollars  costs  and  disbursements. 

Determination  unanimously  confirmed,  with  fifty  dollars  costs  and 
disbursements. 

App.  Div.— Vol.  CXXVI.        32 
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LuoAS  H.  Hayneb,  Appellant,  v.  The  Town  of  Schaohtiookis, 

Respondent. 

Third  Department,  May  6,  1908. 

Pleading  —  negligence  —  commissioner  of  highways. 

In  an  action  against  a  town  to  recover  damages  for  injuries  caused  by  the  negli- 
gence of  a  commissioner  of  highways  in  failing  to  repair  a  road,  it  is  not  neces- 
sary to  allege  that  the  commissioner  had  funds,  as  the  lack  of  funds  is  a  matter 
of  defense. 

An  allegation  of  negligence  on  the  part  of  the  commissioner  implies  that  he  wu 
in  a  position  to  act  and  ought  to  have  acted,  and  yet  failed  to  do  so. 

Appeal  by  the  plaintiff,  Lucas  H.  Hayner,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  oflSce 
of  the  clerk  of  the  connty  of  Kensselaer  on  the  28th  day  of  Januaiy, 
1908,  upon  tlie  dismisflal  of  the  complaint  by  direction  of  the  court 
upon  the  plaintiff's  opening  at  the  KenB^elaer  Trial  Term  oa  the 
ground  that  tlie  complaint  fails  to  state  facte  sufiBcient  to  constitate 
a  cause  of  action. 

John  W.  Roddy  and  Samuel  Foster^  for  the  appellant. 

Arthur  J.  Case  and  Charles  /.  Webster^  for  the  respondent. 

Smith,  P.  J. : 

This  is  an  action  against  a  town  to  recover  damages  on  account 
of  injuries  alleged  to  have  been  caused  by  the  negligence  of  the 
commissioner  of  highways  in  permitting  a  certain  road  to  remain  in 
a  dangerous  condition.  The  only  question  upon  thb  appeal  is  as 
to  the  ruling  of  the  trial  court,  at  the  opening  of  the  case,  in  grant- 
ing defendant's  motion  to  dismiss  the  complaint,  on  the  ground  tint 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
complaint  contained  no  allegation  that  the  town  highway  commis^ 
sioner  had  funds,  and  a  nonsuit  was  granted  on  the  authority  of  Ew- 
leigh  V.  Town  of  HounsfieldiZi:  Hun,  140).  By  section  1  of  chapter 
700  of  the  Laws  of  1S81  it  was  provided  that  towns  should  be  liable  on 
account  of  injuries  from  defective  highways  "  in  cases  in  which  the 
commissioner  or  commissioners  of  highways  of  said  towns  are  now 
by  law  liable  therefor,  instead  of  such  commissioner  or  conimissicm- 
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ers."  Tlie  present  Highway  Law  (Laws  of  1890,  chap.  568),  which 
went  into  effect  March  1,  1891,  similarly  provides  in  section  16: 
"  Every  town  shall  be  liable  for  all  damages  to  person  or  property, 
sustained  by  reason  of  any  defect  in  its  highways  or  bridges,  exist- 
ing because  of  the  neglect  of  any  commissioner  of  highways  of  such 
town." 

The  Eveleigh  case  was  decided  in  1884  and  holds,  that  prior  to 
the  passage  of  the  act  of  1881  it  was  the  duty  of  the  highway  com- 
missioners to  repair  defective  roads  if  they  had  sufficient  funds  in 
tlieir  hands  for  such  purpose,  or  authority  to  procure  such  funds, 
and  that  neglect  of  tliis  duty  rendered  them  liable  to  any  person 
injured  thereby;  that  in  actions  against  highway  commissioners  for 
negleiit  of  duty  it  was  necessary  to  allege  and  prove  the  existence 
of  such  funds  "as  a  condition  precedent  to  the  enforcement  of  any 
obligation  on  the  part  of  the  commissioners  to  repair,"  and  that 
accordingly  the  complaint  was  properly  dismissed  for  not  contain- 
ing such  a  positive  allegation.  That  case  was  approved  a  few  years 
later  in  Lahah  v.  Tovm  of  Greig  (12  N.  Y.  St.  Eepr.  365).  The 
earlier  cases  of  Bartlett  v.  Crozier  (17  Johns.  439,  456,  457)  and 
Smith  V.  Wright  (27  Barb.  621,  631,  632)  seem  to  hold  the  same 
doctrine.  The  Eveleigh  case  does  not  appear  to  have  been  cited  in 
the  reports  except  in  the  one  instance  mentioned.  It  will  also  be 
noted  that  tiic  opinion  in  support  of  the  view  as  to  funds  in  hand 
being  a  condition  precedent  (p.  142)  cites  three  cases,  the  latter  two 
of  which  apparently  do  not  involve  any  questions  of  pleading.  The 
first  case  cited,  that  of  People  v.  Adsit  (2  Hill,  619),  held  that  in  a 
criminal  action  against;  highway  commissioners  an  indictment  was 
demurrable  that  contained  no  averment  that  the  defendants  had 
funds  for  repairing  the  bridge.  But  the  same  court  a  year  later  in 
A,dsit  V.  Brady  (4  Hill,  630,  634)  explained  the  allegation  of  funds 
in  hand,  held  necessary  in  tlie  firet  Adsit  case,  on  the  ground  that 
that  was  a  criminal  proceeding.  The  opinion  then  proceeds :  *•  It 
has  not  yet  been  decided  that  an  individual  pursuing  a  civil  remedy 
mast  make  such  an  averment ;  and  as  an  original  question  I  should 
think  it  enough  to  show  that  the  law  imposed  the  duty  of  repairing 
and  then  leave  it  to  the  officer  to  excuse  himself,  if  he  can,  by 
showing  the  want  of  funds." 

A  number  of  cases  are  cited  by  appellant,  among  which  are  the 
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following,  holding  that  a  lack  of  funds  is  a  matter  of  defense: 
BidweU  v.  Town  of  Murray  (40  Hun,  190,  196) ;  Getty  v.  Town 
of  Hamlin  (46  id.  1,  5) ;  Clapper  v.  Town  of  Waierford  (131 
N.  Y.  382,  388,  389).  The  third  department  case  of  Lane  v.  Tom 
of  Hancock  (67  IIuu,  623,  626;  revd.  on  another  point,  142  N.T. 
510),  also  under  the  old  act  of  1881  where  the  complaint  did  not 
allege  funds,  holds  tliat  lack  of  funds  is  a  defense  to  be  asserted 
and  proved  by  defendant,  citing  among  other  cases,  Adsit  v.  Brady 
and  Clapper  v.  Town  of  Waierford.  The  same  rule  is  laid  down 
by  cases  under  the  present  act.  In  Whitlock  v;  Town  of  BrighUm 
(2  App.  Div.  21,  23  ;  affd.,  154  N.  Y.  781)  the  complaint  contained 
an  allegation  that  the  commissioner  had  funds  or  means  to  procure 
the  same,  but  it  was  held  that  this  did  not  require  plaincilf  affirma- 
tively to  establish  the  facts  pleaded,  because  the  want  of  funds  is  a 
matter  of  defense.  To  the  same  effect  is  the  third  department  case 
of  McMalion  v.  Town  of  Salem  (26  App.  Div.  1,  2)  where  tlic 
complaint  alleged  funds  and  a  general  denial  was  interposed,  but 
the  defendant  was  not  allowed  to  prove  lack  of  funds  nnder  its 
answer.  The  rule  that  want  of  funds  is  a  defense  is  also  held  in 
Quinn  v.  Town  of  Senipronius  (33  App.  Div.  70, 75),  and  thesame 
doctrine  is  laid  down  in  another  third  department  case  {Boyce  v. 
Town  of  Shawa?iffunk,  40  App.  Div.  593,  602):  "  But  the  want  of 
funds  by  the  highway  commissioner  with  which  to  repair  the  bridge 
was  a  matter  of  defense  to  be  established  by  the  defendant,"  citing 
the  three  cases  last  mentioned.  See,  also,  a  later  case  to  the  same 
effect  in  this  department  where  the  complaint  contained  apparently 
no  allegation  of  funds  in  hand,  opinion  by  Paskeb,  P.  J.  {Lee  v. 
Town  of  Berne,  79  App.  Div.  214,  216,  218.) 

Moreover,  the  same  rule  seems  to  be  expressly  recognized  by  the 
Court  of  Appeals.  In  an  action  against  the  city  of  New  York  to 
recover  for  services  performed  by  drivers  in  the  street  cleaning 
department  where  the  statute  provided  that  no  liability  should  arise 
against  the  city  in  excess  of  the  amount  appropriated  for  the  depart- 
ment by  the  board  of  estimate  and  apportionment,  it  was  held  that 
lack  of  funds  or  a  violation  of  the  statute  constituted  matter  by  way 
of  defense  and  so  could  not  be  proved  under  a  general  denial.  The 
opinion  of  the  court,  read  by  Judge  Haight,  in  the  course  of  tlie 
argument  says :     "  In  so  far  as  the  highway  laws  are  analc^ns  to 
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the  question  under  consideration  the  want  of  funds  was  always 
available  only  as  a  defense,"  citing  a  number  of  the  cases  heretofore 
referred  to.  {MoNulty  v.  City  of  mw  York,  168  N.  Y.  117,  124.) 
The  complaint  contained  no  allegation  as  to  funds  appropriated  for 
street  cleaning  purposes  and  available  for  the  payment  of  plaintiff's 
claim,  so  that  that  case  seems  difficutto  distinguish  from  the  one  at 
bar.  "We  accordingly  think  that  the  Eveleigh  case  and  the  other 
authorities  relied  on  by  the  respondent,  in  so  far  as  tliey  tend  to 
uphold  the  nonsuit  granted  herein,  must  be  deemed  to  have  been 
overruled  by  the  later  cases  to  which  reference  has  been  made. 

Furthermore  as  an  original  question  we  are  of  opinion  that  this 
nonsuit  was  wrong.  The  complaint  alleges  negligence  on  the  part 
of  the  highway  commissioner.  If  he  was  without  funds  or  without 
the  means  to  procure  funds  he  assuredly  was  hot  negligent,  having 
done  all  that  he  possibly  could  do  in  the  matter,  or  ratlier  being 
through  no  fault  of  his  unable  to  do  anything  in  the  matter.  It 
accordingly  seems  clear  that  an  allegation  of  negligence  on  the  part 
of  an  official  in  his  official  capacity  must  necessarily  imply,  and  be 
understood  as  implying,  that  he  was  in  a  position  to  act  and  ought 
to  have  acted,  and  yet  failed  so  to  act.  Otherwise  the  allegation  of 
negligence  would  be  meaningless.  A  commissioner  of  higliways  is 
put  in  office  to  perform  certain  well-defined  duties.  He  may  have 
various  valid  excuses  for  non-performance,  which  excuses  may  lie 
largely  within  his  own  knowledge  only.  But  to  hold  that  the  exist- 
ence of  funds  in  his  hands  upon  any  particular  occasion  must  be 
affirmatively  pleaded  and  proved  by  tlie  plaintiffs  in  these  actions, 
istlier  than  that  the  absence  of  funds  should  constitute  a  defense 
to  be  alleged  and  proved  by  the  defendant  towns,  seems  conducive 
to  an  artificial  form  of  pleading  and  one  which  overlooks  the  real 
nature  of  a  defense. 

The  judgment  appealed  from  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event. 
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Robert  Tuit,  Respondent,  ?;.  The  City  of  Rensselaer,  Appellant, 

Third  Department,  May  6,  1908. 

Evidence  —  negligence  —  permanent  injuries. 

Where,  in  an  action  against  a  city  to  recover  for  personal  injuries,  there  is  evi- 
dence that  the  highway  had  been  obstructed  for  several  weeks  by  piles  of 
sand,  a  judgment  for  plaintiff  will  be  sustained. 

Although  it  is  technically  erroneous  to  allow  a  physician  to  testify  that  the 
' '  injury  is  likely  to  cause  him  pain  and  trouble  tor  some  time,"  the  error  is  harm- 
less, since  the  fact  stated  is  inevitable. 

Evidence  that  injuries  to  ahorse  "could  be"  permanent,  is  erroneous,  but  the 
error  will  be  disregarded  where  the  same  witness  later  swears  without  objection 
that  the  injuries  were  permanent. 

Kellogg,  J.,  dissented. 

Appeal  by  the  defendant.  The  City  of  Rensselaer,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  tlie  clerk  of  the  county  of  Albany  on  the  25th  day  of  May, 
1906,  upon  the  verdict  of  a  jury  for  $550,  and  also  from  an  order 
entei-ed  in  said  clerk's  office  on  the  25th  day  of  May,  1906,  denying 
the  defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Peter  A,  Delaney  and  Ernest  L.  Boothhy^  for  the  appellant. 

CTuirlea  Irving  Oliver,  for  the  respondent. 

Smith,  P.  J. : 

Upon  the  night  of  September  13,  1904,  while  driving  along  the 
westerly  side  of  Third  street,  a  public  highway  in  the  city  of  Rens- 
selaer, the  plaintiff's  horse  ran  upon  an  obstruction  in  said  street, 
plunged  and  fell,  and  the  plaintiff  and  his  companion  were  thrown 
from  the  carriage.  This  action  is  brought  to  recover  damages  for 
the  injuries  sustained  both  by  the  plaintiff  and  his  horse. 

It  is  contended  by  the  defendant  that  the  verdict  for  the  plaintiff 
should  be  set  aside  as  against  the  weight  of  evidence.  It  appears 
that  a  couple  of  loads  of  sand  were  placed  upon  this  highway  upon 
the  afternoon  of  the  twelfth.  The  accident  occurred  between  eight 
and  eleven  o'clock  upon  the  night  of  the  thirteenth  and  there  was 
no  warning  of  the  obstruction  given.     There  is  evidence,  however, 
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from  which  the  jury  was  authorized  to  infer  tliat  there  were  piles 
of  dirt  and  sand  which  had  been  there  for  several  weeks,  to  which 
the  sand  delivered  upon  the  afternoon  of  the  twelfth  was  only  an 
addition.  We  have  examined  the  evidence  and  agree  with  the  trial 
judge  that  there  was  sufficient  evidence  to  sustain  the  finding  of  the 
jury  upon  this  question.  The  defendant  does  not  seriously  claim 
that  there  is  any  proof  of  contributory  negligence  on  the  part  of  the 
plaintiff.  We  find  no  reason,  therefore,  to  disturb  the  judgment 
entered,  unless  it  be  in  some  rulings  of  the  trial  judge  upon  the 
admission  of  evidence. 

There  are  two  rulings  which  are  here  questioned.  The  plaintiff 
had  J)een  sworn  as  to  his  injuries,  and  thereafter  his  physician  was 
called  and  asked  the  following  question  :  "  Q.  A  man  of  Mr. 
Tutt's  size  and  age  at  that  time,  a  shock  sustained  by  being  thrown 
from  a  carriage  and  the  infliction  of  such  bruises  as  he  had  at  that 
time,  will  you  state  whether  or  not  that  injury  is  likely  to  cause 
him  pain  and  trouble  for  some  time  after  the  accident?"  This  was 
objected  to,  and  the  objection  was  overruled  and  an  exception  was 
taken.  The  answer  was,  "  Yes,  sir."  This  ruling  would  seem  to 
be  technically  erroneous  under  the  case  of  Higgins  v.  United  Trao 
iion  Co,  (96  App.  Div.  69).  (See,  also,  Kavanagh  v.  New  Yo7'k 
Transportation  Cfe.,  95  N.  Y.  Supp.  567.) 

This  error,  however,  was  apparently  harmless.  That  such  an 
injury  would  cause  "  pain  and  trouble  for  some  time  after  the  acci- 
dent "  is  inevitable,  and  it  has  harmed  nothing  to  allow  the  physician 
to  state  that  it  would  be  likely  to  do  so. 

The  second  ert^or  complained  of  is  to  the  ruling  of  the  court  upon 
the  admission  of  evidence  given  by  the  witness  Ilecker.  lie  was  a 
veterinary  surgeon  and  he  had  sworn  to  the  in  juries  which  the  horse 
sustained  and  was  asked  this  question,  "  Is  such  an  injury  as  that 
likely  to  be  permanent  ? "  This  question  was  objected  to,  the 
objection  was  overruled  and  an  exception  taken.  His  answer  was, 
"  Yes,  it  could  be  permanent."  Defendant's  counsel  moved  to 
strike  out  the  answer,  which  motion  was  denied  and  an  exception 
taken.  The  ruling,  I  think,  was  erroneous,  but  shortly  thereafter 
th.e  same  witness  swore  to  a  subsequent  examination  of  this  same 
horse  and  swore  without  objection  that  its  injuries  were  permanent. 
In  view  of  this  evidence  subsequently  given,  it  is  apparent  that  the 
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evidence  erroneously  received  could  not  have  harmed  the  defendant, 
and  should  be  disregarded  upon  this  appeal. 

No  other  objections  are  urged  upon  us  which  call  for  reversal, 
and  I  recommend  that  the  judgment  and  order  be  affirmed,  with 
costs. 


All  concurred,  except  Kellogg,  J.,  dissenting. 
Judgment  and  order  affirmed,  with  costs. 


Lawbbncb  Alber,  an  Infant,  by  Conbad  Albeb,  His  Grnardian 
ad  Litem,  Appellant,  v,  Edwin  S.  Harris,  Respondent. 

Third  Department,  May  6,  1908. 

Arrest  in  civil  action — aasault  and  battery — insufficient  affidavitu 

Although  the  complaint  in  an  action  for  assault  and  battery,  verified  by  the 
plaindfTs  guardian  ad  litem,  alleges  positively  that  the  defendant  beat  the 
plaintiff,  an  order  of  arrest  should  not  be  granted  when  the  moving  affidavit 
of  the  guardian  scpplemeuting  the  complaint  alleges  that  the  affiant  derived 
his  information  from  the  plaintiff  and  a  third  person  whose  affidavits  are  not 
produced  nor  their  absence  explained. 

On  such  motion  the  verified  complaint  may  be  used  as  an  affidavit. 

Appeal  by  the  plaintiff,  Lawrence  Alber,  an  infant,  by  Conrad 
Alber,  his  guardian  ad  litem,  from  an  order  made  by  a  justice  of 
the  Supreme  Court,  and  entered  in  the  office  of  the  clerk  of  the 
county  of  Rensselaer  on  the  12th  day  of  December,  1907,  granting 
the  defendant's  motion  to  vacate  an  order  of  arrest  theretofore 
granted  herein. 

Hansom  II.  GUlet^  for  the  appellant. 

John  T,  Norton^  for  the  respondent. 

Chester,  J. : 

We  think  the  learned  court  at  Special  Term  correctly  vacated 
the  order  of  arrest  against  the  defendant  because  of  the  insnfficiency 
of  the  moving  papers.  It  may  be  conceded  that  it  was  proper  to 
use  the  verified  complaint  as  an  affidavit  as  the  appellant  indsts. 
It  is  there  alleged  positively,  and  not  upon  information  and  belief 
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that  the  defendant  did  violently,  maliciously  and  willfully  assault 
and  attack  this  plaintiff  and  kick  and  beat  him.  But  accompanying 
this  complaint,  on  the  application  for  the  order  of  arrest,  was  an 
affidavit  made  by  the  guardian  ad  litemj  who  verified  the  complaint, 
in  which  substantially  the  same  allegations  are  made,  and  the  affiant 
tliere  states  that  he  ^'  derives  his  information  from  the  statements  of 
the  said  infant  plaintiff  and  one  Howard  Manchester."  When  we 
take  the  allegations  of  the  complaint  and  the  allegations  of  the 
affidavit  together,  as  we  must,  it  is  altogether  clear  that  the  affiant 
has  no  pei'sonal  knowledge  of  the  statements  made  by  him  posi- 
tively in  the  complaint,  and  that  his  source  of  information  in  rela- 
tion thereto  is  the  statements  of  the  infant  and  the  said  Howard 
Manchester.  There  was,  therefore,  no  legal  evidence  before  the 
court  justifying  the  order  of  arrest.  The  entire  matter  rested  on 
hearsay,  and  neither  the  affidavits  of  Manchester  nor  of  the  infant 
plaintiff  were  produced,  nor  the  absence  of  such  affidavits  explained. 
Neither  is  it  shown  what  either  of  tliese  persons  communicated  to 
the  affiant.  The  court,  therefore,  was  without  any  competent  evi- 
dence to  justify  tlie  granting  of  the  order,  and  it  was  properly 
vacated  on  the  moving  papers  on  the  defendant's  motion. 

The    order    should    be   affirmed,  with    ten    dollars   costs   and 
disbursements. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


The  People  op  the  State  of  New  York  ex  rel.  Isabel  Beau- 

DoiN,     Appellant,     v,    Alexandrine    Beaudoin     and    Others, 

Kespondents. 

Third  Department,  May  6,  1908. 

Parent  and  child  —  habeas  corpus  —  mother's  right  to  custody — husband 
and  wife  —  right  to  dispose  of  custody  of  child. 

By  virtue  of  section  51  of  the  Domestic  Relations  Law  a  married  woman  is  joint 
guardian  of  her  children  with  her  husband  with  equal  powers,  rights  and 
duties,  and  the  husband  cannot  lawfully  give  the  custody  of  his  children  to 
third  persons  without  her  consent. 
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The  Supreme  Court  in  its  equitable  power  may  in  a  proper  case,  haying  regud 
for  the  welfare  of  an  infant,  take  its  custody  from  one  legally  entitled  tbereto 
and  give  it  to  another. 

Where,  on  habeas  corpus  by  a  mother  to  recover  the  custody  of  a  child  which 
the  father  before  his  death  had  given  to  his  relatives,  it  appears  that  the 
relator's  character  is  good,  that  she  lives  with  her  relatives  in  fairly  good  cir- 
cumstances, possesses  property  in  her  own  right,  is  self-supporting  and  bts 
talsen  good  care  of  her  other  children,  etc.,  her  maternal  rights  are  parunoool 

The  fact  that  the  persons  with  whom  the  child  was  placed  by  the  father  are  in 
better  financial  circumstances  than  the  mother,  and  the  fact  that  they  bold 
the  child  in  affectionate  regard,  standing  alone,  are  insufficient  to  overcome 
the  mother's  natural  right  to  his  custody. 

Appeal  by  the  relator,  Isabel  Beaudoin,  from  an  order  of  the 
Supreme  Court,  made  at  the  Washington  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Warren  on  the  6th  day  of 
November,  1907,  dismissing  a  writ  of  habeas  corpus  theretofore 
issued  herein. 

J,  Edxoard  Singleton^  for  the  appellant. 

J.  A,  Kellogg^  for  the  respondents. 

Chester,  J. : 

The  relator  seeks  by  this  proceeding  to  have  the  custody  of  her 
son  Robert,  an  infant  now  nearly  eight  years  of  age,  awarded  to  her. 
He  is  now  living  with  his  grandmother,  the  mother  of  the  relator'g 
deceased  husband,  and  her  two  daughters,  who  are  adult  sisters  of 
such  husband.  The  child  was  bom  on  July  19,  1900,  and  lived 
with  his  parents  until  a  short  time  before  his  father's  death  in 
November,  1904,  since  which  time  he  has  lived  with  his  grand- 
mother and  her  daughters,  the  respondents  herein.  They  have 
refused  to  give  up  his  custody  to  the  relator  notwithstanding 
repeated  requests  so  to  do,  beginning  in  the  summer  of  1905,  and 
this  proceeding  ensued.  The,  court  at  Special  Term  dismissed  the 
writ  and  directed  that  the  infant  be  allowed  to  remain  in  the  care 
and  custody  of  the  respondents,  and  from  that  order  this  appeal  is 
taken. 

Section  51  of  the  Domestic  Relations  Law  (Laws  of  1896,  chap. 
272,  as  amd.  by  Laws  of  1899,  chap.  159)  provides  that  a  married 
woman  is  a  joint  guardian  of  her  children  with  her  husband  with 
equal  powers,  rights  and  duties  in  regard  to  them,  and  that  upon  the 
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death  of  either  father  or  mother  the  sarvi^ing  parent  may  dispose 
of  the  custody  of  an  unmarried  infant  child  during  its  minority  or 
for  any  less  time.  It  has  been  held  under  a  like  statute  (Laws  of 
1893,  chap.  175,  amdg.  2  K.  S.  150,  §  1)  that  the  right  of  a  surviv- 
ing  parent  to  the  custody  of  his  child  is  absolute  provided  such 
parent  be  a  fit  person.  {People  ex  rel,  Byrne  v.  Brngmany  8 
App.  Div.  155.) 

In  the  face  of  the  statute  alluded  to  there  is  no  force  in  the  con- 
tention  of  the  respondents  that,  before  his  death,  the  father  of 
Robert  gave  him  to  them,  for  this  could  not  lawfully  be  done  with- 
out the  consent  of  his  mother.  She  not  only  denies  ever  giving 
such  consent,  but  also  denies  that  her  husband  gave  the  child  to 
them.  According  to  her  claim  she  consented  that  he  should  remain 
with  them  only  until  the  spring  of  1905.  There  is  no  claim  of  any 
legal  adoption,  so  the  matt^  must  be  considered  without  regard  to 
the  question  how  the  respondents  first  obtained  possession  of  the 
child. 

There  is  no  doubt  that  the  Supreme  Court  under  its  equity 
powei's  may,  in  a  proper  case,  having  regard  for  the  welfare  of  an 
infant,  take  its  custody  from  the  one  legally  entitled  thereto  and  give 
it  to  another.  But  we  are  of  the  opinion  that  this  is  not  such  a 
case  and  that  the  learned  court  at  Special  Term  was  in  error  in  not 
awarding  the  child  to  its  mother. 

Nothing  is  alleged  against  her  character  nor  against  that  of  her 
father  and  brothers  with  whom  she  lives.  It  appears  too  that  they 
are  people  in  fairly  good  circumstances  and  are  willing  to  aid  her  iu 
maintaining  and  educating  her  children.  She  is  possessed  of  some 
property  in  her  own  right  and  is  self-supporting,  being  in  receipt  of 
fifteen  dollars  per  week  as  housekeeper  for  her  father  and  brothers. 
She  has  four  other  living  children,  three  boys  and  one  girl,  living 
with  her,  the  oldest  of  whom  is  now  seventeen  and  the  youngest 
three,  who  are  the  brothers  and  sister  of  Robert.  Nothing  appears 
against  her  fitness  to  have  the  care  and  custody  of  all  her  children, 
and  it  affirmatively  appears  that  she  is  a  woman  of  good  character 
and  reputation  and  a  good  mother.  She  has  cared  for  her  other 
children  during  the  period  in  their  lives  when  a  mother's  care  is  the 
most  essential,  and  she  shows  her  willingness  and  ability  with  the 
aid  of  her  father  and  brothers  to  properly  provide  for  and  educate 
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Robert  also.  It  is  claimed  that  he  is  a  nervoas  and  delicate  child, 
and  this  fact  seems  to  have  had  some  influence  in  the  mind  of  the 
court  at  Special  Term  in  awarding  his  custody  to  his  grandmother. 
But  the  other  children  appear  to  have  been  well  cared  for  iu  the 
custody  of  their  mother,  and  no  reason  is  apparent  why  Robert  wonld 
not  have  just  as  affectionate  and  tender  care  with  her  as  where  he 
is  at  present.  The  care  which  the  respondents  have  given  to  him 
during  the  time  he  has  lived  with  them,  and  their  affectionate  regard 
for  him  are  commendable,  but  the  fact  that  they  are  somewhat  more 
well  to  do  from  a  financial  point  of  view  than  the  mother,  is  not  alone 
a  sufficient  reason  to  sever  the  sacred  bonds  of  kinship  and  mater- 
nity which  naturally  bind  this  mother  to  her  child,  nor  to  deprive 
him  of  the  nurture  and  care  of  a  mother  and  the  society  of  his 
brothers  and  sister.  The  court  should  not  compel  this  child  to  be 
brought  up  a  comparative  stranger  to  his  nearest  kin  except  for 
adequate  reasons  looking  to  his  welfare,  and  we  think  no  sach 
reasons  have  here  been  shown. 

The  order  should  be  reversed,  with  costs  and  disbursements,  and 
the  custody  of  the  child  awarded  to  the  relator,  without  costs. 

All  concurred. 

Final  order  reversed  on  law  and  facts,  with  costs,  and  the  custody 
of  the  child  awarded  to  relator,  without  costs. 


Gilbert  Ward,  Appellant,  v.  Anna  May  Bbonson  and  Othen, 

Respondents. 

Third  Department,  May  6,  1908. 

Pleading^ — foreclosiLre — when  plaintiff's  title    sufficiently  alleged  ^ 
evidence  — powers  of  referee  to  hear  and  determine  —  appeal. 

A  complaint  seeking  to  foreclose  a  mortgage  on  lands  which  alleges  that  the 
mortgagee  died  at  a  specified  date  leaving  one  H.  her  only  heir  at  law  and  next 
of  kin,  who  became  the  owner  of  said  mortgage  ''  by  inheritance/'  and  thatilw 
said  H.  died  leaving  a  will  duly  admitted  to  probate,  by  which  he  bequeathed 
said  mortgage  to  a  person  named  as  executrix,  who  assigned  the  same  to  the 
plaintiff,  sufficiently  states  the  plaintiff's  title  although  the  use  of  the  woid 
"  inheritance  "  be  inartiflclaL 
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Under  such  complaint  proof  that  lettei-s  of  administration  on  the  mortgagee's 
estate  were  issued  to  the  plaintifit's  predecessor  is  admissible. 

Where  the  referee  in  such  action  is  appointed  to  "hear,  try  and  determine,"  he 
has  the  same  power  as  the  Special  Term,  which  cannot  review,  reverse  or  set 
aside  his  decision.    Such  review  must  be  had  by  appeal  from  the  judgment. 

Appeal  by  the  plaintiff,  Gilbert  Ward,  from  an  order  of  the 
Snpreme  Court,  made  at  tlie  Albany  Special  Term  and  entered  in 
the  office  of  the  clerk  of  the  county  of  Albany  on  the  25th  day  of 
October,  1907,  denying  the  plaintiff's  motion  for  leave  to  amend 
the  complaint,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  29th  day  of  February,  1908,  denying  the  plaintiff's  motion 
for  judgment  upon  the  report  of  a  referee  appointed  in  an  action 
for  the  foreclosure  of  a  mortgage. 

Walter  K  Ward^  for  tlie  appellant. 

A.  D.  Lent  and  Andrew  Wright  Lent,  for  the  respondents. 

KelijOqo,  J. : 

The  referee's  report  contained  the  necessary  findings  upon  which 
to  base  the  judgment  asked.  Judgtuent  was  refused  apparently 
upon  the  ground  that  the  referee  erroneously  received  evidence 
over  defendants'  objection  and  exception.  The  complaint  alleged 
the  execution  of  the  bond  and  mortgage  and  default,  and  asked  a 
Bale  of  the  property  for  the  payment  of  the  mortgage  debt  and  for 
general  relief.  It  alleged  that  Betsy  Ann  Gibbons,  the  mortgagee, 
died  in  March,  1893,  leaving  George  Holly  her  only  heir  at  law  and 
next  of  kin  and  wlio  became  the  owner  of  said  mortgage  by  inher- 
itance, and  that  the  said  George  Holly  died  leaving  a  last  will  and 
testament,  duly  admitted  to  probate,  by  which  he  bequeathed  said 
mortgage  to  Sally  M.  Holly,  who  was  named  executrix  of  said  will, 
and  that  she  assigned  the  mortgage  to  the  plaintiff.  Upon  the  trial 
objection  was  raised  that  no  assignment  of  the  bond  or  title  to  the 
bond  was  alleged,  and  that  the  plaintiff  had  no  title,  as  the  said 
George  Holly  could  not  transfer  title  to  said  mortgage. 

The  action  was  commenced  in  December,  1906,  and  interest  was 
unpaid  from  April  1,  1906.  It  was  proved  under  like  objection 
and  exception  that  letters  of  administration  were  duly  issued  to 
George  Holly  upon  Betsy  Ann  Gibbons'  estate  March  27,  1893. 
The  allegation  that  George  Holly  was  the  only  next  of  kin  and 
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became  the  owner  of  the  mortgage  by  inheritance,  I  think  is  a  suffi- 
cient allegation  of  title  in  him.  The  word  "inheritance"  more 
properly  applies  to  a  succession  to  the  title  to  real  estate  by  tbe 
death  of  the  former  holder,  bat  in  this  place  in  the  complaint  it 
could  have  but  one  meaning,  and  can  only  be  understood  as  ailing 
that  upon  the  death  of  the  mortgagee  he  succeeded  to  tliis  mortgage 
as  her  only  next  of  kin ;  in  order  to  gain  full  title  to  it  he  must  bear 
that  relation  to  her,  and  the  personal  representative  of  the  estate 
must  assent  to,  or  acquiesce  in,  his  taking  this  particular  property. 
I  think,  therefore,  the  proof  of  the  letters  of  administration  was 
properly  received.  It  is  true  the  bond  is  the  principal  obligation  and 
the  mortgage  would  pass  witlrit,  but  I  think  this  complaint,  alleging 
that  he  acquired  the  title  to  the  mortgage  in  this  way,  is  only  con- 
sistent with  the  idea  that  he  acquired  the  bond  and  mortgage. 

The  reference  was  to  hear,  try  and  determine.  The  referee, 
therefore,  had  the  same  power  as  the  Special  Terra,  and  it  cannot 
review  and  reverse  or  set  aside  his  decision.  (Code  Civ.  Proc. 
§§  1018,  1228 ;  Albany  Brass  <&  Iron  Co.  v.  Eoffmanj  30  App. 
Div.  76.)  An  application  to  the  Special  Term  was  necessary  to 
make  the  formal  parts  of  the  judgment  and  to  appoint  a  referee, 
but  it  could  not  review  or  disregard  the  decision  of  the  referee. 
Such  review  could  only  be  had  by  an  appeal  from  the  judgment  to 
the  Appellate  Division. 

We  have  seen  that  it  was  unnecessary  to  amend  the  complaint 
If  the  trial  court  had  received  evidence  over  the  defendants'  objec- 
tion and  exception  which  was  not  warranted  by  the  compMnt,  tbe 
error  could  not  be  cured  after  decision  by  an  amendment  to  the 
complaint.  The  motion  to  amend  the  complaint  was,  therefore, 
properly  denied. 

The  order  denying  the  plaintiffs  motion  for  a  judgment  shonld 
be  reversed  and  the  matter  remitted  to  the  Special  Term  for  jud^j- 
ment.  The  order  denying  the  motion  to  amend  the  complaint 
should  be  affirmed.     No  costs  should  be  allowed. 

All  concurred. 

Order  denying  motion  for  judgment  reverced  and  the  matter 
remitted  to  Special  Term  for  judgment.  Order  denying  motion  to 
amend  complaint  affirmed,  without  costs. 
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Ha&lby  S.   Bateman,   Appellant,  v.    Thb  Rutland    Railboad 

Company,  Respondent. 

Third  Department,  May  6,  1908. 

TJailroad  ~  negligence  —  injury  to  estrays  —  statutes  construed. 

At  common  law  a  railroad  company  is  not  liable  for  injury  to  estrays  which  go 
upon  its  lands,  unless  caused  by  its  reckless,  wanton,  or  malicious  acts. 

Although  the  common-law  rule  was  changed  on  the  enactment  of  section  8  of 
chapter  282  of  the  Laws  of  1854,  imposing  a  liability  on  railroads  for  negli- 
gence in  failing  to  keep  cattle  guards  in  repair,  the  common  law  was  again 
made  operative  on  the  enactment  of  chapter  676  of  the  Laws  of  1892,  amend- 
ing section  32  of  the  Railroad  Law,  for  said  amendment  only  charged  railroads 
with  liability  for  negligence  in  maintaining  fences  and  omitted  the  former 
proTision  making  it  negligence  to  fail  to  keep  cattle  guards  in  repair. 

Appeal  by  the  plaintiff,  Harley  S.  Bateman,  from  an  order  of 
the  Supreme  Court,  made  at  the  Clinton  Trial  Term  and  entered  in 
tlio  office  of  the  clerk  of  the  county  of  Clinton  on  the  24:th  day  of 
May,  1907,  setting  aside  the  verdict  of  a  jury  in  favor  of  the  plaintiflE 
and  granting  a  new  trial. 

Wilmer  S,  Dunn^  for  the  appellant. 

John  P.  Badger^  for  the  respondent. 

Kellooo,  J. : 

The  plaintifPs  colts  and  cattle  were  estrays  upon  the  highway  and 
entered  upon  the  defendant's  track  over  an  alleged  defective  cattle 
^ard  and  were  injured  by  a  passing  train,  and  the  plaintiff  had  a 
▼erdict  for  the  damages  thus  sustained,  which  verdict  was  set  aside 
by  the  trial  judge. 

At  the  common  law,  where  estrays  upon  the  highway  go  upon 
the  railroad  land  and  are  injured,  the  company  is  not  responsible 
for  their  injury  unless  it  occurred  through  its  reckless,  wanton  or 
malicious  acts.  {Tonawanda  R.  R,  Co.  v.  Hunger^  5  Den.  255  ; 
BoyU  V.  New  Torh,  Lake  EHe  &  Western  R.  R.  Co.,  115  N.  T. 
636  ;  S.  C,  39  Hun,  171.) 

Section  8  of  chapter  222  of  the  Laws  of  1854  required  railroad 
companies  to  fence  their  track  and  maintain  sufficient  cattle  guards, 
and  provided  that  '^  so  long  as  such  fences  and  cattle  guards  shall 
not  be  made,  and  when  not  in  good  repair,  such  railroad  corpora- 
tion and  its  agents  shall  be  liable  for  damages  which  shall  be  done 
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by  the  agents  or  engines  of  any  snch  corporation  to  any  cattle, 
horses,  sheep  or  hogs  thereon ;  and  when  SHch  fences  and  guards 
shall  have  been  duly  made,  and  shall  be  kept  in  good  repair,  snch 
railroad  corporation  shall  not  be  liable  for  any  such  damages,  unlea 
negligently  or  wilfully  done." 

It  is  evident  that  this  statute  changed  the  common-law  rule  and 
made  the  company  liable  for  an  injury  by  its  agents  or  engines  to 
estrays  from  the  highway  over  defective  cattle  guards.  The  duty  to 
maintain  the  cattle  guards  is  absolute,  and  the  law  provided  tbe 
liability  for  the  damages,  and  it  was,  therefore,  immaterial  whether 
the  cattle  were  trespassers  upon  the  defendant's  track  or  not.  Sec- 
tion 32  of  the  Eailroad  Law,*  as  amended  by  chapter  676  of  the  Laws 
of  1892,  is  a  practical  re-enactment  of  the  provision  above  cited, 
and  while  it  requires  the  maintenance  of  proper  cattle  guards  hu 
omitted  from  the  provisions  above  quoted  the  words  "  cattle  gnards," 
80  that  the  statute  is  silent  as  to  whether  the  company  is  or  is  not 
liable  for  an  injury  done  to  cattle  passing  over  defective  cattle 
guards.  The  appellant  claims  that  the  change  in  the  statute  has  not 
changed  the  law  and  that  the  company  is  still  liable.  The  respond- 
ent contends  that  the  amended  statute  leaves  t)ie  liability  of  the 
parties  as  it  existed  at  common  law. 

In  Knight  v.  If.  Y.,  Z.  K  cjfe  W,  R.  R.  Co.  (99  N.  Y.  25)  the 
plaintiflE's  colt  went  from  the  highway  upon  adjoining  lands  not 
belonging  to  the  plain  tiflf  and  from  thence  through  the  defective 
fence  upon  the  railroad  track,  and  was  injured  by  falling  through 
a  bridge  designed  only  for  the  passage  of  trains,  and  it  was  held 
under  the  law  of  1854,  above  referred  to,  that  the  defendant  wag 
not  liable,  the  colt  being  a  trespasser  upon  its  property  and  the 
statute  only  providing  liability  where  the  injury  was  committed  by 
the  engines  or  agents  of  the  defendant,  and  Jid  not  cover  any  other 
in  jury  received  upon  the  defendant's  premises,  and  the  rights  of  the 
parties  wore,  therefore,  to  be  determined  according  to  the  common 
law  and  plaintiff  could  not  recover,  as  it  was  his  duty  to  restrain  his 
domestic  animals. 

In  Donnegan  v.  Erhardt  (119  N.  Y.  468)  the  plain tiflF,  in  1887, 
while  in  the  defendant's  employ  as  brakeman,  was  injured  by  his 
train  coming  in  collision  in  the  night  time  with  a  horse  upon  the 

•Laws  of  1890,  chap.  565  —[Rep. 
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railroad  track,  the  horse  having  come  upon  the  track  through  a  fence 
negligently  maintained  by  the  railroad  company,  and  it  was  held 
tliat  the  duty  to  maintain  the  fence  was  absolute,  and  that  while 
the  statute  provided  that  if  the  fence  was  not  maintained  the  com- 
pany should  be  liable  to  the  owner  of  domestic  animals  for  the 
injuries  received,  it  did  not  exempt  the  defendant  from  liability  on 
account  of  its  breach  of  duty  to  maintain  a  proper  fence,  the  duty  to 
maintain  the  fence  being  absolute  and  tlie  plaintiff  having  suffered 
injury  on  account  of  its  non-performance  of  that  duty,  the  court  say- 
ing (at  p.  474) :  '^  The  sole  consequence  of  an  omission  of  the  statutory 
duty  is  not  specified,  and  was  not  intended  to  be  specified  in  the 
statute.  Eesponsibility  for  injuries  to  animals  was  specially  imposed, 
because  in  most  cases  there  would,  independently  of  the  statute, 
*have  been  no  such  responsibility,  as  at  common  law  the  owner  of 
animals  was  bound  to  restrain  them,  and  if  they  trespassed  upon  a 
railroad  there  was  no  liability  for  their  destruction,  unless  it  was 
wilfully  or  intentionally  caused." 

In  Purdy  v.  iT.  Y.  dk  New  Haven  R,  JR.  Co.  (61  N.  Y.  353) 
the  special  statute  authorizing  a  foreign  corporation  to  construct  its 
tracks  in  Westchester  county  required  it  to  erect  and  maintain 
fences  upon  the  sides  of  its  road,  and  it  was  held  liable  for  injuries 
to  cattle  arising  from  defective  fences,  the  court  saying  (at  p.  355) : 
With  this  requirement  and  "  under  this  act  alone  the  defendants 
wonld  probably  not  have  been  liable  for  killing  the  cattle,  as  they 
were  not  lawfully  upon  the  adjoining  close  and  were  trespassing 
upon  their  road."  But  the  court  held  that  the  general  statute  of 
1854  applied  and  permitted  a  recovery  for  any  injury  to  cattle, 
although  the  cattle  were  trespassers. 

I  think  these  cases  are  controlling  and  indicate  that  by  the  change 
iu  the  statute  the  common-law  rule  was  intended  to  apply  in  case 
of  defective  cattle  guards,  and  that  a  distinction,  tiierefore,  exists 
with  regard  to  the  liability  on  account  of  defective  cattle  guards 
and  defective  fences.  I  think,  therefore,  the  verdict  was  properly 
set  aside.  The  order  should,  therefore,  be  affirmed,  with  costs  to 
the  respondent. 

All  concurred. 

Order  aflSrmed,  with  costs. 

App.  Div.— Vol.  CXXVI.         83 
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G  BOBOB  B.  Lewis,  Appellant,  v,  John  E.  Du  Bois,  Respondent 

Third  Department,  May  6,  1908. 

Evidence— action  to  recover  for  professional  services  —  xebattfaig 
inferences  from  bill  rendered. 

Where  in  an  action  by  a  physician  for  professional  services  rendered  to  a  asta 
of  the  defendant,  a  bill  rendered  charging  the  services  to  the  sister  has  beea 
put  in  evidence,  it  is  error  to  exclude  evidence  by  the  plaintiff  as  to  whetha 
he  had  any  conversation  with  the  sister  about  the  bill,  or  whether  he  hadt&j 
agreement  with  her  as  to  the  performance  of  the  services,  or  whether  he  hid 
charged  the  same  on  his  books  to  the  sister,  or  whether  the  defendant  stitDd 
that  the  sister  was  to  pay  the  bill.  Such  evidence  is  admissible  to  rd^ut  tbe 
inferences  arising  from  the  bill  as  made  out. 

Appeal  by  tbe  plaintiff,  George  B.  Lewis,  from  a  judgment  of 
tbe  Supreme  Court  in  favor  of  tbe  defendant,  entered  in  the  office 
of  tbe  clerk  of  the  county  of  Tioga  on  the  24tb  day  of  July,  1906, 
upon  tbe  report  of  a  referee  dismissing  tbe  complaint  upon  the 
merits. 

Lynch  (&  Davis  [Martin  S,  Lynch  of  counsel],  for  tbe  appeQanl 

Oeorge  F,  Andrews  [Frederick  CoUin  of  counsel],  for  tlie 
respondent.       j 

Kellogg,  J.: 

This  action  was  brought  by  a  physician  to  recover  for  seryices  in 
attending  Lucy  Du  Bois,  the  sister  of  tbe  defendant.  The  plain- 
tiff's evidence  tended  to  show  that  he  performed  tbe  8erFi<«8  for 
tbe  defendant  and  upon  his  undertaking  to  pay  therefor.  The 
defendant's  evidence,  while  practically  admitting  th&t  the  funds 
would  in  tbe  end  be  furnished  by  him,  contends  that  be  is  not  pri- 
marily liable  for  the  bill  and  did  not  employ  tbe  plaintiff.  The 
defendant  put  in  evidence  a  bill  rendered  to  him,  tbe  charge  being 
made  to  Lucy  Du  Bois  for  professional  services  rendered  her.  This, 
unexplained,  seems  somewhat  antagonistic  to  the  plaintiff's  clttm 
and  has  a  tendency  to  show  that  tbe  employment  was  by  Lncy 
Du  Bois,  or  that  the  services  were  being  rendered  upon  her  acoonnt 

Tbe  plaintiff  was  asked  with  reference  to  this  bill,  whether  be 
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ever  had  any  conversation  with  Lncy  Du  Bois  aboat  it  in  any  way 
for  his  services,  whether  there  was  ever  any  agreement  or  talk  with 
the  patient  with  reference  to  his  being  engaged  to  attend  her  or 
perform  services  for  lier,  whether  lie  ever  charged  upon  his  book 
or  otherwise  the  services  to  Lucy  Du  Bois,  whether  the  bill  was 
intended  as  a  charge  against  Lucy  DurBois  or  was  intended  to  indi- 
cate the  party  to  whom  the  services  had  been  actually  delivei*ed, 
and  wiiether  the  defendant  stated  or  indicated  to  plaintiff  at  any 
time  that  the  patient  was  to  pay  or  adjust  the  bill.  These  various 
qaestions  were  objected  to  and  excluded,  to  which  the  plaintiff 
excepted.  The  plaintiff  clearly  had  the  right,  by  answering  these 
questions,  to  rebut  so  far  as  his  answers  might,  any  inference  to  be 
drawn  from  the  maimer  in  which  the  bill  was  made  out.  The 
meoiorandum  of  the  referee  shows  that  the  form  of  this  bill  was 
considered  by  him  as  important  evidence  against  the  plaintiff. 

As  the  judgment  must  be  reversed  for  this  error  it  is  unnecessary 
to  consider  the  question  whether  the  findings  are  sustained  by  the 
evidence  or  not.  Tlie  judgment  should,  therefore,  be  reversed,  the 
referee  discharged  and  a  new  trial  granted,  with  costs  to  the 
appellant  to  abide  the  event. 

All  concurred. 

Judgment  reversed,  referee  discharged  and  new  trial  gitinted, 
with  costs  to  appellant  to  abide  event. 


la   the  Matter  of  the  Summary  Proceedings  Brought  by  Isaac 

Milstbin,  Landlord,  JElespondent,  v.  Jambs  T.  Moshbb,  Tenant, 

Appellant. 

Third  Department,  May  6,  1908. 

Pirincipal  and  agent  —  power  of  attorney  —  authority  to  assign  lease  — 
landlord  and  tenant  —  summary  proceedings. 

The  husband  of  a  lessee  having  merely  power  of  attorney  to  collect  her  debts 
and  receive  personal  property  upon  which  she  had  a  chattel  mortgage,  or 
which  was  sold  upon  conditional  sale,  is  not  authorized  by  such  instrument  to 
assign  or  surrender  a  lease  held  by  her  to  the  landlord's  grantee,  and  such 
unanthorized  assignment  does  not  entitle  the  grantee  to  dispossess  sub-tenants. 

8jczth,  p.  J.,  dissented. 
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Appeal  by  the  defendant,  James  T.  Mosher,  tenant,  from  a  judg- 
ment of  the  County  Court  of  Albany  county  in  favor  of  the 
respondent  landlord,  entered  in  the  ofSce  of  the  clerk  of  said  ooimtj 
on  the  20th  day  of  December,  1907,  upon  an  order  of  said  Coooty 
Court  entered  on  the  20th  day  of  December,  1907,  affirming  a  final 
order  of  the  City  Court  ot  the  city  of  Albany  dispoBBessing  the 
defendant  of  certain  premises,  and  also  from  said  order  upon 
which  the  judgment  appealed  from  was  entered. 

Walter  E.  Ward  {^Andrew  J.  Nellis  of  counsel],  for  the 
appellant. 

Dugan  cfc  Cooke  [Daniel  J.  Dugan  of  counsel],  for  the 
respondent. 

Kellogg,  J. : 

One  Bella  Tucker  held  a  lease  of  the  premises  in  dispute  for  five 
years  from  May  1, 1905.  February  21,  1906,  she  sublet  all  of  the 
premises  except  one  room  to  the  appellant  Mosher  for  fourteen 
months  from  March  1, 1906,  with  the  right  to  a  renewal  covering  the 
whole  premises  for  the  additional  term  of  one  year  '^  by  ^ving  > 
written  notice  of  such  intention  to  renew  on  or  before  February  1st, 
1907."  The  petitioner  Milstein,  in  October,  1906,  bought  the  fee 
of  the  property,  and  January  2,  1907,  received  the  deed  therefor. 
At  the  time  of  his  purchase  in  October  there  was  written  upon  the 
lease  to  Tucker  an  assignment  thereof  to  Milstein,  which  wis 
signed  by  her  husband,  Israel  Tucker,  with  the  name  "  Bella  Tuck» 
by  Israel  Tucker."  Mosher  paid  his  rent  to  Chisra,  who  was  the 
agent  for  the  owner,  and  Cliism  receipted  for  the  rents  as  paj- 
ments  from  Tucker.  In  October,  immediately  after  the  contract 
of  purchase,  the  petitioner,  as  he  claims,  notified  the  appellant  that 
he  had  purchased  the  place,  and  showed  him  the  lease  with  the 
assignment  thereon.  He  gave  no  directions,  however,  as  to  the 
payment  of  rent,  and  did  not  inform  him  when  the  deed  was  to  b^ 
given.  Defendant  claims  he  was  not  notified  until  in  Februaxj. 
The  appellant  continued  to  pay  his  rent  to  Ohism  until  March,  and 
received  the  receipts  in  the  usual  form  as  payments  to  the  owner  by 
Tucker  upon  his  lease.  The  January  and  February  rents  we« 
turned  over  by  Chism  to  the  petitioner.    At  the  time  the  peti- 
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tioner  took  the  assignment  of  the  lease  he  knew  that  the  appellant 
had  the  right  to  renew  by  serving  a  notice  on  or  before  February 
first,  and  knew  that  he  intended  to  serve  the  notice  and  continue 
the  lease.    In  the  last  days  of  January  the  defendant  sent  to 
Cliism  a  written  notice  of  a  desire  to  continue  the  lease.    Chism 
read  the   notice,  handed   it  back  to  the  person  serving  it,   and 
said    that  he  had    nothing  further    to  do   with   the    property; 
that  Milstein  held  the  lease,  and  that  the  notice  should  be  served 
on  Bella  Tucker.     Thereupon,  and  I)efore  the  first  day  of  Feb- 
ruary, the  defendant  went   to  New  York,  where  Bella  Tucker 
resided,  and  served  the  notice  upon  her.     No  other  notice  was 
served   upon   the  petitioner,  and  ha  institutes  these  proceedings 
claiming  that  the  tenancy  expired  according  to  the  terms  of  the 
original  lease  April  1,  1907.     Milstein  swears   that  in   January, 
when  he  received  the  deed,  he  told  Chism  that  the  rents  were  there- 
after payable  to  him,  but  he  gave  no  direction  to  that  effect  to  the 
appellant.    Nevertheless  he  accepted  the  January  and  February 
rents  from  Chism. 

Bella  Tucker  had  been  carrying  on  a  furniture  store,  her  husband 
acting  as  her  agent  in  the  immediate  conduct  of  the  store,  but  just 
before  the  lease  to  the  appellant  she  had  closed  the  store  and 
removed  to  New  York,  Tucker,  her  husband,  remaining  in  Albany. 
It  is  apparent  that  the  relations  between  them  were  strained,  and 
from  that  time  to  the  trial  they  had  had  no  communication  with  each 
other  except  that  in  Maj*^  she  gave  him  a  formal  power  of  attorney 
to  collect  debts  due  to  her  in  Albany  county  and  to  receive  per- 
fional  property  and  furnitui'e  upon  which  she  had  a  lien  or  chattel 
mortf^age,  or  which  may  have  been  bought  upon  conditional  sale 
from  her.  At  the  time  that  Milstein  took  the  assignment  of  the 
Tucker  lease  Tucker  offered  to  assign  the  lease  upon  payment  of 
$150  to  him,  and  produced  this  power  of  attorney  as  his  authority 
for  snch  assignment,  which  seemed  to  be  satisfactory  to  the  parties, 
^and  the  assignment  was  made  and  the  money  paid.  Bella  Tucker 
knew  nothing  of  this  transaction  until  about  the  time  of  the  trial, 
never  received  the  money  and  never  authorized  an  assignment  of  the 
lease.  At  the  time  that  the  appellant  leased  the  premises  he  took  a 
written  lease  from  Tucker,  but  afterwards  seems  to  have  been 
apprehensive  as  to  Tucker's  authority,  or  did  not  trust  him,  and 
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went  to  New  York  and  had  a  duplicate  lease  signed  by  Belli 
Tucker. 

I  think,  under  all  the  circumstances  of  this  case,  the  appellant 
intending  all  the  while  to  serve  the  notice  and  take  the  renewal, 
and  Milstein  knowing  that  such  was  the  intention,  that  the  notices 
served  upon  Chism  and  Bella  Tucker  are  a  sufficient  compliance 
with  the  terms  of  the  lease.  The  fact  that  after  the  sale  to  Mil- 
stein, and  the  notice  from  him  to  the  appellant  of  the  purchase  of 
the  property  and  the  lease,  that  payments  were  still  made  to  Chism 
in  the  name  of  the  Tuckers,  was  such  a  recognition  and  treatment 
of  Chism  as  the  agent  of  Milstein  that  the  appellant  was  justified  in 
treating  him  still  as  the  agent  of  the  owner,  and  in  serving  the 
notice  upon  him,  and  in  serving  the  notice  upon  Mrs.  Tucker  when 
directed  by  him  so  to  do.  It  is  not  clear  that  Tucker  had  any 
authority,  either  written  or  verbal,  to  assign  this  lease  in  l»ehalf  of 
his  wife.  His  only  authority  to  represent  her  was  that  conferred 
by  the  power  of  attorney,  which  did  not  authorize  such  an  assign- 
ment. He  was  not  authorized  in  writing  to  assign  or  sui^render 
this  lease  as  required  by  the  Real  Property  Law  (Laws  of  1896, 
chap.  547,  §  207). 

It  is  urged  that  the  defendant  cannot  raise  the  question  that  sneh 
authority  must  be  in  writing  for  the  reason  that  a  defense  under 
the  Statute  of  Frauds  must  be  pleaded.  The  real  question  here  is 
not  whether  the  plaintiff  can  maintain  this  proceeding  as  the  owner 
of  the  lease,  but  whether  the  notice  of  renewal  was  served  upon  the 
proper  party.  If  plaintiff  was  not  the  owner  of  the  lease  at  that 
time,  the  notice  was  properly  served  upon  Bella  Tucker.  If  the 
defendant  has  made  a  mistake  in  pleading,  that  fact  does  not 
destroy  the  effect  of  the  existing  renewal.  If  the  defense  is  that 
the  plaintiff  cannot  recover  because  he  is  not  the  owner  of  the  lease, 
perhaps  the  answer  is  insufficient.  The  fact  remains  that  the  notice 
of  renewal  was  served  upon  his  landlord,  who  had  not  parted  with 
her  interest  in  the  lease  at  the  time  such  notice  was  served.  The 
question  whether  a  defense  resting  upon  the  Statute  of  Frauds 
must  be  pleaded  is  not,  therefore,  in  this  case.  There  was  so  moeh 
doubt  whether  there  actually  was  a  valid  assignment  of  the  lease  by 
Mrs.  Tucker,  that  the  service  of  notice  upon  her  should  be  deemed 
sufficient  under  the  circumstances.    The  tenant  was  not  bound  at 
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his  peril  to  decide  whether  this  was  or  was  not  a  valid  assignment. 
It  was  shown  to  him,  and  he  undoubtedly  realized  that  this  paper, 
like  the  lease  that  he  formerly  received  from  Tucker,  was  subject 
to  doubt  and  suspicion  ;  he  was  not  required  to  attorn  to  and  treat 
as  his  landlord  one'whose  title  was  doubtful,  or  at  least  subject  to 
dispute.  It  would  have  been  much  easier  to  serve  the  notice  upon 
Milstein  than  to  go  to  New  York  and  serve  it  upon  Mrs.  Tucker. 
No  advantage  could  accrue  by  ignoring  Milstein.  We  must,  there- 
fore, treat  the  appellant  as  acting  in  good  faith,  and  the  lease  as 
properly  renewed.  The  respondent,  expecting  that  the  lease  would 
bo  renewed,  has  not  been  misled  or  injured.  The  judgment  and 
order  should,  therefore,  be  reversed,  with  costs. 

All  concurred,  except  Smith,  P.  J.,  dissenting,  and  Chester,  J., 
not  voting ;  Coohbake,  J.,  concurred  in  result,  on  the  ground  that 
there  was  no  authority  on  the  part  of  Bella  Tucker's  husband  to 
execute  an  assignment  of  the  lease. 

Judgment  and  final  order  reversed,  with  costs. 


The  People  of  the  State  op  New  York  ex  rel.  Sarah  R.  Evers, 
Respondent,  v.  Martix  II.  Glynn,  as  Comptroller  of  the  State  of 
New  York,  Appellant. 

Third  Department,  May  6, 1908. 

Judgment    against     State  —  interest  —  effect    of    failure    to    enforce 

judgment. 

While  the  ordinary  debtor  must  seek  out  and  pay  his  creditor,  the  rule  does  not 
apply  to  the  State,  and  a  judgment  creditor  must  apply  to  the  proper  State 
official  and  present  his  claim  and  vouchers  in  the  required  form  before  he 
becomes  entitled  to  payment. 

A  plaintiff  in  the  Court  of  Claims  who,  having  recovered  against  the  State  for 
an  appropriation  of  her  lands,  has  failed  to  file  with  the  Comptroller  the 
vouchers  and  other  papers  required  by  section  269  of  the  Code  of  Civil  Pro- 
cedure is  only  entitled  to  interest  for  twenty  days  after  her  recovery,  where 
the  Comptroller  has  funds  upon  which  he  could  have  drawn  a  warrant  for  the 
payment  of  the  judgment.  She  is  not  entitled  to  interest  for  the  period 
covered  by  au  unsuccessful  appeal  from  the  judgment  in  her  favor. 
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Although  sectiou  269  of  the  Code  of  Civil  Procedme  requires  as  a  prerequisite 
to  payment  of  a  judgment  against  the  State  that  a  certificate  of  the  Attoniey* 
General  be  filed  stating  that  no  appeal  will  be  taken,  a  plaintiff  who  has 
failed  to  notify  the  Attomey-Gteneral  of  her  judgment  so  as  to  limit  his  time 
to  appeal  gains  no  right  to  a  longer  period  of  interest  because  such  certificate 
was  not  filed. 

Nor  can  she  complain  because  the  Attorney -(General  failed  to  furnish  the  Comp- 
troller with  the  searches  and  certificates  required  by  said  section,  where  she 
has  not  served  a  copy  of  her  judgment  upon  either  of  said  officers,  for  until 
such  service  they  owed  to  her  no  active  duty. 

Chester,  J.,  dissented. 

Appeal  by  the  defendant,  Martin  H.  Gljnn,  as  Comptroller  of 
tlie  State  of  New  York,  from  an  order  of  the  Supreme  Court,  made 
at  the  Kensselaer  Special  Term  and  entered  in  the  office  of  the  clerk 
of  the  connty  of  Albany  on  the  18th  day  of  December,  1907,  granting 
a  peremptory  writ  of  mandamus  directing  the  Comptroller  to  pay 
to  the  relator  the  amount  of  a  judgment  of  the  Court  of  Claims  in 
her  favor,  with  interest  from  the  date  of  judgment  to  the  time  of 
payment. 

Willmm  S,  JacTcBon^  Attorney-General  [George  P,  Decker, 
Deputy^  of  counsel],  for  the  appellant. 

Holmes^  Brya,i  <&  Holmes  [John  B.  Holmes  of  counsel]  for  tiie 
respondent. 

Kellogg,  J. : 

Section  269  of  the  Code  of  Civil  Procedure  provides :  "  Interest 
shall  be  allowed  on  each  judgment  of  the  Court  of  Claims  from  the 
date  thereof  until  the  twentieth  day  after  the  Comptroller  is  author- 
ized to  issue  his  warrant  for  the  payment  thereof  or  until  payment, 
if  payment  be  made  sooner.  But  no  such  judgment  shall  be  paid 
until  there  shall  be  tiled  with  the  Comptroller  a  copy  thereof  duly 
certified  by  the  clerk  of  the  Court  of  Claims  together  with  a  certifi- 
cate of  the  Attorney-General  that  no  appeal  from  such  judgment  has 
been  or  will  be  taken  by  the  State,  and  a  release  and  waiver  by  the 
attorney  for  the  claimant  of  any  lien  for  services  upon  said  claim- 
ant's cause  of  action,  claim,  award,  verdict,  report,  decision  or  judg- 
ment in  favor  of  said  claimant,  which  said  attorney  may  have  thereon 
under  and  by  virtue  of  section  sixty-six  of  the  Code  of  Civil  Prch 
cedure ;  and  where  damages  are  awarded  for  the  permanent  appro- 
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priatiou  of  land  for  a  pilblic  use,  there  shall  also  be  filed  with  the 
Comptroller  a  satisfactory  abstract  of  title  and  certificate  of  search 
as  to  incumbrances,  showing  the  person  demanding  siich  damages  to 
be  legally  entitled  thereto." 

The  plaintiflPs  judgment  was  recovered  upon  the  18th  day  of 
June,  1906,  for  an  appropriation  of  land  under  section  4  of  chapter 
147  of  the  Laws  of  1903,  as  amended  by  chapter  365  of  Laws  of 
1906.  The  ))iaintifi[  was  dissatisfied  with  the  award  and  appealed 
to  the  Appellate  Division,  and  after  the  decision  of  that  court*  May 
7,  1907,  adverse  to  lier,  and  in  November,  1907,  she  applied  to  the 
Comptroller  for  payment  of  the  judgment,  she  claiming  that  it  bore 
interest  from  its  date  to  the  time  of  payment,  and  the  Comptroller 
claiming  that  it  drew  interest  only  for  twenty  days  after  its  ren- 
dition, which  dispute  presents  the  question  for  determination  here. 

It  is  undisputed  that  at  the  time  of  the  rendition  of  the  judgment, 
and  at  all  times  thereafter,  there  were  funds  upon  which  the  Comp- 
troller could  have  drawn  a  warrant  for  the  payment  of  said  judg- 
ment. The  ordinary  debtor  must  seek  out  his  creditor  and  pay 
him,  but  this  rule  does  not  apply  to  the  State,  and  a  person  with  a 
legal  claim  against  the  State  must  apply  to  tlie  proper  State  official, 
present  his  claim  and  vouchers  in  the  required  form,  and  thereupon 
he  becomes  entitled  to  his  money.  In  the  absence  of  such  action 
upon  his  part  the  State  is  not  in  default  in  payment  of  an  ordinary 
claim.  It  would  be  impossible  for  the  State  to  meet  its  claims 
otherwise,  and  that  is  the  known  manner  in  which  such  claims  are 
paid. 

The  Comptroller  was  not  authorized  to  pay  this  judgment  until 
after  the  lapse  of  the  time  during  which  the  State  might  bring  an 
appeal,  or  until  the  Attorney-General  certified  that  no  appeal  w^ould 
be  brought.  The  moment  it  is  determined  that  no  appeal  will  be 
brought  by  the  State,  the  judgment  becomes  an  absolute  claim 
against  the  State  and  payment  upon  it  is  then  due,  and  the  Comp- 
troller is  then  authorized  to  draw  his  warrant  in  payment  of  it. 
Before  making  payment  certain  vouchers  and  evidence  must  be  pre- 
sented to  the  Comptroller  as  to  the  claim,  the  identity  of  the  claim- 
ant and  his  right  to  receive  the  award.     He  must  have  a  certified 

*  See  Boera  v.  State  of  New  T&rk  (120  App.  Div.  902).—  [Rep. 
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copy  of  the  judgment  and  a  receipt  from  the  attorney  who  proeecuted 
the  claim,  which  will  free  the  State  from  the  attoniey's  Hen,  and  a 
search  or  abstract  showing  the  ^'  person  demanding  each  damages 
to  be  legally  entitled  thereto,"  and  also  a  certificate  of  the  Attorney- 
General  that  no  appeal  has  been  or  will  be  taken  by  the  State.  Nooe 
of  these  facts  thus  required  to  be  shown  go  to  the  authority  of  the 
Comptroller  to  issue  liis  warrant  for  the  payment  of  a  judgment 
which  has  become  absolute  against  the  State.  The  receipt  of  the 
attorney  and  the  claimant's  receipt,  as  a  matter  of  course,  must  be 
filed  when  payment  is  asked.  A  certified  copy  of  the  judgment  is  a 
proper  part  of  the  vonchers  showing  the  claim  to  be  paid.  The 
search  identifies  the  claimant  as  the  owner  of  the  land  for  whidi 
payment  is  to  be  made,  and  the  certificate  of  the  Attorney-General 
is  simply  an  evidence  that  one  of  the  necessary  facts  which  makes 
the  jndgincnt  a  complete  claim  against  the  State  exists. 

The  amendment  of  section  4  of  chapter  147  of  the  Laws  of  190S 
provides  that  the  Attorney-General  shall  furnish  to  the  Comptroller 
all  searches  necessary  to  prove  the  title  to  the  lands  taken,  and  this 
amendment  became  a  law  before  the  judgment  of*  the  Court  of 
Claims  was  entered.  The  searches  would  naturally  be  in  evidence 
before  the  Court  of  Claims,  and  it  must  be  assumed  that  the  Attor- 
ney-General would  perform  his  duty  and  deliver  the  searches  and 
certificate  to  the  Comptroller  upon  request.  If  he  failed  to  perform 
either  or  both  of  those  duties  he  could  be  compelled  by  proper 
proceeding  to  perforin  them. 

In  this  case,  instead  of  presenting  to  the  Comptroller  the  neces- 
sary vouchers  for  the  plaintiffs  claim  for  payment,  the  claimant 
appealed  from  the  judgment  to  the  Appellate  Division,  and  so  far 
as  the  evidence  shows,  the  Comptroller  had  no  information  tliat  tlie 
judgment  existed  against  the  State  until  long  afterwards,  and  when 
the  necessary  vouchers  and  papers  were  presented  to  him  he  was 
ready  to  meet  the  obligation  of  the  State.  The  Comptroller  and  no 
other  officer  of  the  State  has  neglected  any  duty  with  reference  to 
the  claimant,  and  she  has  suffered  no  delay  on  account  of  any  action 
or  inaction  upon  the  part  of  the  State  and  its  officials.  The  delays 
have  been  her  own. 

It  is  unnecessary  to  consider  further  whether  the  claimant  ow^ 
any  duty  to  the  Comptroller  with  reference  to  the  searches  or  the 
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certificate  from  the  Attorney-General,  for  the  Comptroller  could 
not  be  expected  to  obtain  them  nntil  it  is  brought  to  his  attention 
tiiat  some  claim  is  made  against  the  State  in  which  they  may  be  of 
use.  We  may  assume  tliat  interest  is  allowed  for  twenty  days  after 
judgment  to  enable  the  proper  vouchers  and  papers  upon  which 
payment  can  be  made  to  be  obtained. 

It  does  not  appear  that  any  notice  of  judgment  was  served  upon 
the  Attorney-General  in  order  to  limit  the  time  to  appeal,  but  the 
claimant  should  derive  no  benefit  from  lier  neglect  to  serve  such 
notice.  Neither  is  she  aggrieved  by  the  failure  of  the  Attorney- 
General  to  furnish  the  Comptroller  the  searches  or  the  certificate, 
because  she  has  not  served  upon  either  of  those  officera  a  copy  of 
Iter  judgment  and  no  active  duty  was  charged  upon  them  with 
reference  to  her  until  a  copy  of  the  judgment  was  served  upon  him. 
If  this  construction  of  the  statute  is  not  the  correct  one,  a  person 
having  a  judgment  against  the  State  may  let  it  run  indefinitely  and 
draw  six  per  cent  interest  upon  it,  which  is  an  excessive  rate  for  the 
State  to  pay,  and  such  interest  would  continue  until  the  claimant 
presents  the  proper  voucher  and  demands  his  money.  Interest, 
when  not  provided  by  the  terms  of  the  contract,  is  usually  consid- 
ered as  damages  for  default  in  making  payment  of  money  when  it  is 
due. 

I  think,  therefore,  the  spirit  of  the  statute  is  fairly  complied  with 
if  in  this  case  the  claimant  is  allowed  interest  upon  her  judgment 
for  twenty  days  from  the  date  of  its  rendition.  The  order  appealed 
from  should,  therefore,  be  modified  as  above,  and  as  modified 
affirmed,  without  costs  to  either  party. 

All  concurred,  except  Chester,  J.,  dissenting. 

Order  modified  by  allowing  interest  only  for  twenty  days  after 
rendition  of  the  judgment,  and  as  thus  modified  affirmed,  without 
costs. 
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In  the  Matter  of  the  Petition  of  Charles  O.  Judkins  for  an  Order 
Revoking  and  Canceling  the  Liquor  Tax  Certificate  Issued  bj 
the  Treasurer  of  Warren  County,  New  York,  to  Jambs  Bradlkt 
of  the  Town  of  Queensbury,  New  York,  Appellant-  (CertiiScate 
No.  20,383.) 

*  Third  Department,  May  6,  1908. 

Intozicatingr  liquors  —  revocation  of  certificate  — return  of  order  to  show 

cause. 

An  order  to  show  cause  why  a  liquor  tax  certificate  should  not  be  revoked,  made 
by  a  justice  of  the  Supreme  Court,  returnable  at  a  regular  term  of  that  court 
at  the  court  house  in  a  specified  village  at  a  specified  date  may  be  treated  as 
returnable  before  the  justice  himself,  as  is  authorized  by  subdivision  2  of 
section  28  of  the  Liquor  Tax  Law  instead  of  before  a  Special  Term  the  first 
day  of  which  had  expired  on  the  return  day. 

Under  the  statute  such  order  must  be  returnable  either  at  a  Special  Term  or 
before  the  justice,  and  although  the  justice  was  holding  a  Trial  Term  at  the 
place  where  the  order  was  returnable,  it  should  be  construed  as  naming  the 
term  merely  to  indicate  the  place  he  would  hear  the  motion,  especially  where 
the  respondent  hasj[)een  in  no  way  prejudiced,  and  upon  his  appearance  was 
definitely  informed  that  the  order  was  returnable  before  the  Justice. 

SjfiTH,  P.  J.,  and  Sewell,  J.,  dissented,  with  opinion. 

Appeal  by  James  Bradley  from  an  order  of  the  Supreme  Goart, 
made  at  the  Fulton  Special  Term  and  entered  in  the  office  of  the 
clerk  of  the  county  of  Warren  on  the  24:th  day  of  February,  1908, 
denying  the  appellant's  motion  to  vacate  an  order  made  by  a  justice 
of  the  Supreme  Court  on  the  12th  day  of  February,  1908,  and 
entered  in  said  clerk's  office  on  the  15th  day  of  February,  1908,  revok- 
ing a  liquor  tax  certificate,  and  also  to  vacate  the  petition  and  order  to 
show  cause  upon  which  the  revoking  order  was  made,  with  notice 
of  an  intention  to  bring  up  for  review  the  order  revoking  said  certifi- 
cate and  the  order  to  show  cause,  bearing  date  the  5th  day  of  Feb- 
ruary, 1908,  upon  which  the  revoking  order  was  granted. 

Charles  H.  PcUteraon,  for  the  appellant. 

Beecher  S.  Cloiher  [T.  D.  TrumhuU^  Jr,^  of  counsel],  for  the 
respondent. 
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EsLrx^oG,  J. : 

The  order  canceling  the  certificate  was  properly  made  by  the  jus- 
tice out  of  court.  Under  subdivision  2  of  section  28  of  the  Liquor 
Tax  Law  (Laws  of  1896,  chap.  112,  as  amd.  by  Laws  of  1906,  chap. 
272)  a  petition  to  revoke  such  a  certificate  may  be  made  to  a  justice 
of  the  Supreme  Court,  a  Special  Term  or  to  the  county  judge  of  the 
county,  and  the  justice,  judge  or  Special  Term  shall  grant  an  order 
to  show  cause  returnable  before  him  or  before  a  Special  Term. 
The  petition  was  addressed  to  the  justice  and  not  to  the  Special 
Term.  The  justice  began  a  regular  trial  and  Special  Term  of  the 
Supreme  Court  at  Ballstou  February  third,  which  was  in  session 
February  fifth,  the  day  when  the  order  was  granted,  and  February 
tenth,  the  day  upon  which  it  was  returnable.  The  order  required  the 
appellant  herein  to  show  cause  at  a  regular  term  of  the  Supreme 
Court,  to  be  held  at  the  court  house  in  the  village  of  Ballston,  N.  T., 
on  the  10th  day  of  February,  1908,  "  at  ten  o'clock  in  the  forenoon, 
or  as  soon  thereafter  as  counsel  can  be  heard."  A  copy  of  the 
petition  was  served  with  the  order  to  show  cause. 

At  the  time  when  the  order  was  returnable  the  appellant  appeared 
specially  and  raised  the  objection  tJiat  there  was  no  Special  Term 
then  in  session  at  which  the  motion  could  be  heard.  As  the  moving 
papers  show  no  cause  why  the  motion  could  not  have  been  made  on 
the  first  day  of  the  term,  rule  21  of  the  General  Rules  of  Practice 
prevented  a  motion  from  being  made  upon  any  other  day  of  the 
Special  Term.  The  justice  held  that  the  order  was  returnable  before 
bim  and  not  before  the  Special  Term  and  required  the  proceedings 
to  continue.  Thereupon  the  appellant  withdrew  and  the  justice 
proceeded  to  hear  the  matter  and  make  the  order. 

The  order  to  show  cause  does  not  purport  te  be  made  returnable 
at  a  Special  Term,  but  at  a  regular  term  of  court.  Under  the  stat- 
ute it  must  be  returnable  either  at  a  Special  Term  or  before  the 
justice.  It  was,  therefore,  somewhat  ambiguous  upon  its  face.  I 
think,  however,  from  the  fact  that  the  justice  who  made  the  order 
was  holding  a  Trial  Term  at  the  place  where  it  was  returnable,  we 
may  consider  the  naming  of  the  term  as  an  indication  merely  of 
the  place  where  the  justice  would  hear  the  motion,  that  is,  at  tlie 
court  house,  and  at  the  place  in  the  court  house  where  the  regular 
term  of  court  was  then  in  session.     If  the  order  had  required  the 
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relator  to  show  canse  at  the  court  lionse,  not  stating  that  he  was  to 
appear  before  the  jnstice  or  a  Special  Term,  so  long  as  the  justice 
was  at  the  court  house  and  there  was  no  Special  Term  at  which  the 
order  could  be  returnable,  he  would  be  justified  in  overruling  the 
objection  and  in  treating  the  order  as  returnable  before  him  as 
justice. 

The  appellant  has  been  in  no  way  prejudiced  by  the  irregularity 
in  the  order  to  show  cause.  Upon  his  appearance  he  was  definitely 
informed  that  the  order  was  returnable  before  the  justice  and  that 
the  inquiry  must  proceed. 

The  other  questions  raised  upon  the  argument  have  been  consid- 
ered, and  no  reason  is  found  for  interfering  with  the  order  mada 
It  should,  therefore,  be  afiirmed,  with  costs. 

All  concurred,  except  Smfth,  P.  J.,  dissenting  in  an  opinion,  m 
which  Sbwell,  J.,  concurred. 

Smfth,  P.  J.  (dissenting) : 

The  defendant  had  a  property  right  which  could  only  be  taken 
from  him  by  due  process  of  law.  The  order  to  show  cause  was 
made  returnable  "  at  a  regular  term  of  the  Supreme  Court"  to  be 
held  at  Ballston.  Defendant's  attorney  appeared  specially  and 
objected  to  the  regularity  of  the  court.  His  contention  was  upheld. 
But  the  justice  presiding,  holding  that  there  was  no  regular  term  of 
court  at  which  the  motion  could  be  heard,  assumed  to  entertain  the 
motion  as  one  made  returnable  before  him  as  a  justice.  The 
authority  of  defendant's  counsel  had  ceased  and  he  withdrew. 
The  order  appealed  from  is  one  made  on  defendant's  default  by  a 
justice  of  the  court  on  an  order  to  show  cause  returnable  at  a  regu- 
lar term  of  the  court.     This  is  not  "  due  process  of  law." 

Sewell,  J.,  concurred. 

Order  affirmed,  with  costs. 
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Emmbtt  Akhstrong,  Respondent,  v.  Wiocbr  H.  Fitoh  and  Others, 
Comprising  the  Board  of  Supervisors  of  Clinton  County,  Appel- 
lants, Impleaded  with  Gilbebt  Milleb  and  Others,  Defendants. 

Third  Department,  May  6,  1908. 

Town — tax — illegal  aMeMznent  to  pay  claims  disallowed  by  town  board 
—  powers  of  supervisors. 

Saperrisors  are  without  authority  to  lay  taxes  on  a  town  to  pay  claims  which 
have  been  rejected  by  the  town  board  whether  or  no  the  claims  should  have 
been  allowed. 

Such  unauthorized  action  by  the  supervisors  is  illegal  taxation  and  expenditure 
of  public  funds  and  may  be  lestrained  at  the  suit  of  a  taxpayer. 

The  plaintiff  in  such  action  may  challenge  the  jurisdiction  of  the  supervisors. 

Moreover,  the  disallowance  of  claims  by  a  town  board  is  a  judicial  determina- 
tion conclusive  on  the  board  of  supervisors  until  reversed  or  annulled  as 
provided  by  law. 

Section  16  of  the  County  Law,  allowing  the  board  of  supervisors  to  correct  mani- 
fest clerical  errors  in  any  assessment  or  return  made  by  town  boards,  has 
reference  merely  to  clerical  corrections  and  the  perxormance  of  ministerial 
duties  in  reference  thereto  and  does  not  empower  the  supervisors  to  make 
assessments  to  pay  claims  disallowed  by  a  town  board. 

Appeal  by  the  defendants,  Wilraer  H.  Fitch  and  others,  com- 
prising the  board  of  supervisors  of  Clinton  county,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiflE,  entered  in  the 
office  of  the  clerk  of  the  county  of  Clinton  on  the  4th  day  of  Jan- 
uary, 1907,  upon  the  decision  of  the  court  rendered  after  a  trial 
before  the  court  without  a  jury  at  the  Clinton  Trial  Term. 

The  plaintiff,  a  taxpayer  of  the  town  of  Mooers  in  said  county  of 
Clinton,  has  recovered  a  judgment  vacating  certain  audits  made  by 
said  board  of  supervisors  against  said  town  of  Mooers  and  restrain- 
ing said  board  of  supervisors  from  levying  and  assessing  said  claims 
against  said  town. 

W.  IT,  Dunn^  for  the  appellants. 

David  H.  Agnew  \R.  Corhin  of  counsel],  for  the  respondent. 
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Cochrane,  J. : 

It  is  admitted  that  the  claims  in  question  are  snch  as  are  subject 
to  the  jurisdiction  of  tlie  town  board  of  auditors.  Some  of  tliem 
prior  to  the  action  of  the  board  of  supervisors  had  been  disallowed 
by  said  town  board  either  in  whole  or  in  part.  The  otliere  had  not 
been  presented  to  the  town  board. 

It  is  urged  by  the  appellants  that  the  claims  are  lawful  and  proper 
charges  against  the  town,  and  that  the  taxpayers  are  not,  therefore, 
damnified  by  the  action  of  the  board  of  supervisors.  It  is  sufficient 
to  say  in  answer  to  this  argument  that  the  action  of  the  board  of 
supervisors  was  without  jurisdiction  and  £he  court  will  not  consider 
whether  or  not  in  a  proper  forum  such  claims  should  be  allowed. 
The  supervisors  without  any  authority  of  law  attempted  to  fasten 
certain  taxes  on  the  town,  and  such  unauthorized  action  constituted 
unlawful  taxation  and  an  illegal  expenditure  of  public  funds. 
Claims,  however  meritorious,  are  not  legal  within  the  meaning  of 
the  Taxpayers*  Act  (Laws  of  1892,  chap.  301)  unless  so  determined 
by  a  forum  empowered  by  law  to  make  such  determination.  That 
act  by  its  terms  may  be  invoked  "  to  prevent  any  illegal  official  act 
on  the  part  of  any  such  officera."  The  case  differs  materially  from 
those  cited  by  appellants  where  the  wrongful  official  acts  did  not 
involve  any  public  expenditure. 

That  the  want  of  jurisdiction  may  be  challenged  in  an  action  of  this 
kind  was  decided  in  the  case  of  OaierTwudt  v.  liigney  (98  N.  T.  2S2). 

As  to  such  of  the  claims  as  had  been  disallowed  by  the  town  board 
it  may  further  be  said  that  such  action  of  the  town  board  consti- 
tuted a  judicial  determination  by  a  tribunal  of  competent  jurisdic- 
tion that  such  claims  were  illegal,  which  determination  until 
reversed  or  annulled  as  provided  by  law  is  conclusive  on  every  one, 
including  the  board  of  supervisors. 

As  to  such  rejected  claims,  however,  the  appellants  claim  the 
right  of  review  under  section  16  of  the  County  Law  (Laws  of  1892, 
chap.  686),  which  provides  that  the  board  of  supervisors  "  may  cor- 
rect any  manifest  clerical  or  other  error  in  any  assessment  or  returns 
made  by  any  one  or  more  town  officers  to  such  board  or  which  may 
or  shall  have  properly  come  before  such  board  for  its  action,  con- 
firmation or  review."  It  has  been  held  that  this  statute  conferred 
upon  boards  of  supervisors  no  power  to  review  the  action  of  town 
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officers  iu  respect  to  the  merits  or  legality  of  the  questions  before 
them,  but  only  to  make  clerical  corrections  and  perform  ministerial 
duties  in  reference  thereto.     {Matter  ofBuffdio  Mutual  Gas  Light 
Co,^  144:  N.  Y.  228 ;  Matter  of  Hermance,  71  id.  481.) 
The  judgment  should  be  affirmed,  with  costs. 

Judgment  unanimously  affirmed,  with  costs. 


Edgar  T.  Braokett,  Respondent,  v,  George  N.  Ostbandbr  and 
George  F.  Underwood,  Defendants,  Impleaded  with  Helen  E. 
FouLDs,  Appellant. 

Third  Department,  May  6,  1908. 

Attorney  and  client  —  servieeB  rendered  to  executors — pleading — answer 
—  agnreement  to  look  to  estate  construed  —  demurrer. 

Action  by  an  attorney  at  law  to  recover  for  professional  serviiies  rendered  to 
executors.  Tbe  answer  alleged  that  the  plaintiff  had  received  the  joint  prom- 
issory note  of  the  defendants  in  full  satisfaction  and  discharge  of  all  claims 
under  his  retainer  and  in  support  thereof  incorporated  the  following  receipt: 
"I  have  received  from  the  executors  of  Qeorgc  R.  Finch,  deceased,  a  note  of 
George  N.  Ostrander  and  Helen  E.  Foulds  for  $15,000.    »    *    »    My  services 

•  in  matter  of  Finch  Estate  were  rendered  for  the  executors.  I  will  make  no 
further  personal  claims  against  said  executors  for  said  services  making  any 
further  claim  only  against  the  said  Estate  or  said  persons  as  executors."  On 
demurrer  to  said  defense, 

Held^  that  as  the  instrument  must  be  construed  if  possible  so  as  to  make  operative 
every  clause  and  word,  it  was  an  agreement  that  the  defendants  were  not  to  be 
personally  liable  for  any  balance  due,  and  that  the  plaintiff  would  pursue  his 
remedy,  if  any,  against  the  estate. 

Ad  ambiguous  instrument  signed  by  an  attorney  and  delivered  to  his  client  will 
be  construed  most  favorably  to  the  latter. 

Query,  as  to  whether  an  attorney  at  law  can  sue  an  estate  in  equity  to  recover 
for  services  rendered  to  executors  resulting  in  a  probate  of  tbe  will. 

An  attorney  at  law  who  has  agreed  with  executors  to  look  only  to  tbe  estate  for 
compensation  cannot  maintain  an  action  against  them  at  law  for  a  balance  due 
on  the  theory  that  th^  action  is  merely  to  liquidate  his  claim  as  the  first  step  in 
a  soli  in  equity  to  charge  the  estate.  This,  because  any  judgment  against  the 
defendants  will  be  collectible  dd  bonis  propriis  and  not  d$  bonis  testatoris,  and 
because  such  judgment  would  not  measure  the  liability  of  the  estate. 
App.  Div.—  Vol.  CXXVI.        34 
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It  is  no  defense  to  the  complaint  of  an  attorney  for  professional  services,  rendered 
to  defendants  in  their  individual  capacity  to  allege  that  the  plaintiff  for  a  rtl 
uable  consideration  executed  an  instrument  annexed  wherein  the  attoraej 
agreed  to  look  for  compensation  to  the  estate  of  which  the  defendants  w<7e 
executors,  where  the  complaint  does  not  show  that  the  services  were  rendered 
to  the  defendants  in  their  representative  capacity  and  the  defense  does  eot 
incorporate  other  allegations  showing  that  to  be  the  fact. 

Appeal  by  the  defendant,  Helen  E.  Fonlds,  from  an  interlocn- 
tory  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Saratoga  on  the 
9th  day  of  January,  1908,  upon  the  decision  6f  the  court,  rendered 
after  a  trial  at  the  Saratoga  Special  Term,  sustaining  the  plaintiff's 
demurrer  to  certain  defenses  in  the  amended  answer  of  the  said 
defendant. 

The  complaint  for  a  first  cause  of  action  alleges  that  between 
February  15, 1906,  and  May  1,  1907,  the  plaintiff,  as  an  attorney  and 
counselor  at  law,  rendered  legal  services  for  the  defendants  on  their 
employment  of  the  reasonable  value  of  $35,000  ;  that  in  rendering 
such  services  the  plaintiff  incurred  expenses  and  disbursements 
amounting  to  $230.42;  that  on  or  about  October  27,  1906,  the 
defendants  Ostrander  and  Foulds  gave  plaintiff  their  note  for 
$15,000  to  apply  on  said  services  and  disbursements,  which  note 
was  thereafter  paid,  and  that  nothing  furtjier  has  been  paid. 

The  complaint  for  a  second  cause  of  action  alleges  that  between 
February  15,  1906,  and  May  1,  1907,  the  plaintiff,  as  an  attorney 
and  counselor  at  law,  rendered  legal  services  for  the  defendants  on 
their  employment;  that  in  rendering  such  services  the  plaintiff 
incurred  expenses  and  disbursements  amounting  to  $230.42;  that  on 
or  about  October  27,  1906,  the  defendants  gave  plaintiff  a  note  of 
defendants  Ostrander  and  Foulds  for  $15,000  on  account  of  said 
services,  which  note  was  thereafter  paid ;  that  the  plaintiff  on  or 
about  June  11,  1907,  rendered  to  the  defendants  a  bill  for  the  sum 
of  $35,000  and  the  further  sum  of  $230.42  disbursements,  and 
credited  upon  such  bill  the  sum  of  $15,000  paid  thereon  ;  that 
defendants  examined  said  bill  and  made  no  objection  thereto, 
whereby  an  account  became  stated  and  fixed  between  the  parties 
for  the  sum  of  $20,230.42.  A  copy  of  said  bill  was  annexed  to  the 
complaint  and  referred  to  as  a  part  thereof  in  said  se^jond  cause  of 
action,  from  which  bill  it  appears  that  such  services  were  rendered 
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in  the  matter  of  the  probate  of  the  last  will  and  testament  of 
George  R.  Finch,  deceased. 

Said  complaint  contains  a  demand  in  the  usual  form  for  judgment 
against  tlie  defendants  for  $20,230.42. 

The  third  defense  in  the  answer  of  the  appellant  was  interposed 
as  a  separate  and  partial  defense  to  the  second  cause  of  action  and 
is  as  follows:  "After  the  plaintiff  was  retained  and  employed 
by  the  defendants  to  render  legal  services  and  counsel  for  them, 
as  averred  in  the  alleged  second  cause  of  action,  and  before  the 
commencement  of  this  action,  to  wit,  on  or  about  October  27, 1906, 
the  defendants  delivered  to  the  plaintiff,  and  the  plaintiff  accepted 
and  received  from  them,  the  joint  promissory  note  of  the  defend- 
ants Helen  E.  Foulds  and  George  N.  Ostrander  for  $15,000,  being 
tlie  note  referred  to  in  Article  5th  of  the  alleged  second  cause  of 
action,  in  full  satisfaction  and  discharge  of  all  claims  of  the  plaintiff 
under  the  retainer  and  employment  referred  to  in  the  alleged  second 
cause  of  action  for  services  rendered  by  the  plaintiff  to  the  defend- 
ants thereunder,  prior  to  October  27,  1906.  The  said  note  was 
thereafter  duly  paid  at  maturity.  At  the  time  the  said  note  was 
given,  the  plaintiff  agreed  with  the  defendants,  by  an  instrument  in 
writing,  executed  at  the  time  the  said  note  was  given,  and  in  con- 
sideration therefor,  that  he  would  make  no  further  claim  against 
the  defendants  for  the  said  services.  A  copy  of  the  said  written 
agreement  is  hereto  annexed,  marked '  Exhibit  A.'  All  the  services  of 
the  plaintiff  subsequently  rendered  under  the  said  retainer  and  employ- 
ment were  not  reasonably  worth  more  than  the  sum  of  $500." 

The  fourth  defense  was  interposed  as  a  defense  to  the  first  cause 
of  action  and  is  as  follows  :  "  After  the  alleged  first  cause  of  action 
stated  in  the  complaint  accrued,  and  before  the  commencement  of 
this  action,  tlie  plaintiff  for  a  valuable  consideration  executed  and 
delivered  to  the  defendants  Ostrander  and  Foulds,  an  instrument 
in  writing,  a  copy  of  which  is  hereto  annexed  marked  ^  Exhibit  A.' " 

The  fifth  defense  is  the  same  as  the  fourth  defense  except  that  it 
\ras  interposed  as  a  defense  to  the  second  cause  of  action. 

The  sixth  defense  is  the  same  as  the  fourth  defense  except  that  it 
was  interposed  as  a  partial  defense  to  the  first  cause  of  action,  and 
the  seventh  defense  is  the  same  as  the  fifth  except  that  it  was 
interposed  as  a  partial  defense  to  the  second  cause  of  action. 
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"  Exhibit  A,"  above  referred  to,  is  as  follows : 

"  I  have  received  from  the  executora  of  Geo.  R.  Finch,  deceased, 
a  note  of  George  N.  Ostrander  and  Helen  E.  Foulds,  for  Fifteen 
thonsand  dollars  ($15,000),  dated  this  day,  payable  three  months 
after  date,  with  interest.  My  services  in  matter  of  Finch  Estate 
were  rendered  for  the  execntors. 

^^  I  will  make  no  farther  personal  claim  against  said  execntors  for 
said  services,  making  any  further  claim  only  against  the  said  Estate, 
or  said  persons  as  executors. 

"  October  27th,  1906.  EDGAR  T.  BRACKETT.'' 

The  plaintiff  demurred  separately  to  each  of  the  abovje-mentioned 
defenses  on  the  ground  that  they  were  insufficient  in  law  upon  the 
face  thereof.  From  an  interlocutory  judgment  sustaining  such 
demurrer  to  each  defense  the  appellant  appeals  to  this  court. 

D'Cady  Ilerrich  and  T.  Almem  Griffin,  for  the  appellant. 

Edgar  T.  BraoJcett  and  Hiram  C.  Todd,  for  the  respondent 

Cochrane,  J. : 

The  question  for  determination  is  as  to  the  meaning  of  said  instm- 
ment  "  Exhibit  A  "  and  its  effect  on  the  complaint. 

In  construing  this  instrument  as  in  the  construction  of  any  writ- 
ten instrument  we  must  have  due  regard  to  the  surrounding  cir- 
cumstances and  the  relation  of  the  parties  to  each  other  and  to  the 
subject-matter  of  the  contract  and  the  purpose  and  intent  of  the 
parties  as  far  as  discoverable.  Only  in  that  way  can  we  accnratelj 
ascertain  what  was  in  the  minds  of  the  parties  and  it  is  only  bj 
ascertaining  their  mental  attituce  and  operations  that  we  can  con- 
strue their  written  agreement  in  accordance  with  their  intent 

Going  back  then  to  the  circumstances  under  wliich  this  instro- 
ment  was  given  so  far  as  disclosed  by  the  pleadings,  we  may  fwrly 
infer  that  the  defendants  were  named  as  executors  in  the  will  of 
George  R.  Finch,  deceased ;  that  the  estate  of  said  deceased  was 
of  the  value  of  about  $1,000,000;  that  the  defendants  were 
involved  in  a  litigation  in  an  effort  to  effect  the  probate  of  said 
will ;  that  the  contest  was  severe  and  somewhat  protracted  ;  that  it 
was  removed  from  the  Surrogate's  Court  to  the  Appellate  Division, 
and  that  a  retrial  was  directed.     In  this  litigation  and  under  these 
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circumstances  the  legal  services  in  question  were  rendered  to  the 
defendants,  not  for  their  individual  or  personal  benefit  except  as 
they  might  be  benefited  by  acting  as  executors,  for  it  does  not 
appear  that  they  had  any  interest  under  said  will  other  than  as  execu- 
tors. For  such  services,  however,  they  were  primarily  personally 
liable.  If  the  litigation  should  prove  unsuccessful  they  would  per- 
haps not  be  reimbursed  for  their  expenditures,  and  if  successful 
such  expenditures  would  perhaps  meet  with  opposition  on  their 
accounting  before  the  surrogate  when  they  should  attempt  to  reim- 
burse themselves.  Hence  it  was  entirely  natural  that  they  should 
be  unwilling  to  incur  a  large  personal  liabiUty  in  conducting  said 
litigation.  Plaintiff  asserts  the  services  were  worth  $35,000.  But 
they  were  unliquidated,  and  at  the  time  of  the  delivery  of  said 
instrument  had  not  all  been  rendered,  although  it  is  stated  in  the 
third  defense  of  the  answer  that  tlie  services  rendered  subsequently 
tliereto  were  not  reasonably  worth  more  than  $500. 

Under  such  circumstances  the  defendants  gave  to  the  plaintiff 
their  personal  note  and  took  from  him  the  instrument  in  question. 
They  thereby,  as  they  supposed,  discharged  their  personal  liability 
for  $15,000.  Tlie  plaintiff  agreed  to  "make  no  further  personal 
claim  against "  them.  But,  as  stated  by  plaintiff,  it  was  recognized 
by  all  that  the  services  were  or  miglit  be  worth  something  in  excess 
of  $15,000.  It  was  just  and  equitable  that  such  excess  should  be 
paid  by  the  estate.  Hence  it  was  agreed  that  the  plaintiff  should 
make  such  "  further  claim  only  against  the  said  Estate,  or  said  per- 
sons as  executors."  This  arrangement  was  reasonable  and  proper 
for  the  protection  of  the  defendants,  and  from  the  point  of  view  of 
the  latter  it  was  fair  and  just  to  the  beneficiaries  of  the  estate  who 
were  receiving  the  benefit  of  the  services. 

The  instrument  on  its  face  clearly  indicates  that  the  defendants 
are  not  personally  liable,  but  that  plaintiff  must  pursue  his  remedy 
against  the  estate.  Such  intent  is  clearly  and  without  ambiguity 
expressed  in  the  writing  and  is  emphasized  when  considered  in  the 
light  of  the  circumstances  and  conditions  under  which  it  was  signed 
and  delivered  by  plaintiff.  No  question  as  to  its  meaning  could 
possibly  arise  were  it  not  for  the  embarrassment  which  usually 
attends  an  effort  to  enforce  a  claim  like  this  directly  against  an 
estate. 
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It  is  also  a  fundamental  rule  of  construction  that  an  instrument 
should  be  so  construed  if  possible  as  to  make  every  clause  and  every 
word  thereof  operative.  But  if  this  action  may  be  maintained,  the 
clause  in  the  instrument  that  plaintiff  would  ^'make  no  further 
personal  claim  against  said  executors"  must  be  disi-egarded  as 
absolutely  as  though  it  had  been  omitted.  The  ingenuity  of  astute 
and  resourceful  counsel  has  been  inadequate  to  make  any  sug^es- 
tion  as  to  the  meaning  or  purpose  of  this  clause  if  the  instrument 
is  to  be  so  construed  as  to  permit  this  action.  That  clause  and  tlie 
theory  of  this  action  are  irretrievably  at  war  with  each  other. 

Also  the  clause  that  plaintiff  would  make  "  any  f  urtlier  claim 
only  against  the  said  Estate "  becomes  nugatory  and  meaningleBS 
except  so  far  as  it  may  indicate  a  recognition  of  the  fact  that  tlie 
services  were  or  might  be  worth  more  than  the  $15,000.  But  it  is 
inconceivable  that  the  primary  or  only  purpose  of  such  clause  was 
to  convey  that  idea.  Other  language  would  have  been  used  luul 
that  been  tiie  only  meaning  intended. 

We  are  not  at  liberty  to  overlook  still  another  salutary  rule  that 
as  between  an  attorney  and  client,  where  there  is  a  doubt  or 
ambiguity  in  an  instrument  signed  and  delivered  by  the  former  to 
the  latter,  the  benefit  of  such  doubt  or  ambiguity  is  to  be  given  to 
the  latter. 

But  the  plaintiff  urges  that  although  the  instrument  indicates  tbe 
recognition  by  all  concerned  tliat  the  value  of  his  services  exceeded 
the  amount  paid,  he  is  without  remedy  except  in  this  action,  and 
hence  that  the  instrument  should  so  be  construed  as  t^  make  the 
recognized  right  to  further  compensation  effective;  or,  in  other 
words,  that  it  was  not  the  intention  that  he  should  be  barred  from 
enforcing  a  recognized  right. 

If  it  be  true  that  the  construction  here  given  to  the  iustmment 
would  have  the  effect  of  depriving  plaintiff  of  a  right  therein 
recognized,  nevertheless  I  do  not  think,  in  view  of  the  close  scrutinj 
which  the  courts  manifest  in  favor  of  a  client  in  his  relations  to  his 
attorney,  that  the  courts  would  permit  this  action,  choosing  rather 
that  the  attorney  should  lose  his  claim  than  that  any  meaning 
should  be  attributed  to  the  instrument  other  than  such  as  the  client 
must  naturally  and  necessarily  have  understood  it  to  mean  when 
delivered  to  him  by  his  attorney. 
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But  is  tlie  plaintiff  without  a  remedy  ?  The  suggestion  that  he 
is  remediless  is  based  on  the  rule  that  executors  are  personally  liable 
for  their  contracts,  although  made  for  the  benefit  of  the  estate 
which  they  represent,  and  that  ordinarily  such  contracts  may  not 
be  enforced  directly  against  the  estate.  That  general  rule  is  firmly 
established,  but  it  is  not  an  absolute  or  an  unqualified  rule. 

It  has  been  held  that  where  services  are  rendered  to  an  executor 
or  administrator  under  an  express  agreement  on  the  part  of  the 
creditor  to  confine  his  claim  for  compensation  to  the  estate  itself  or 
to  the  executor  or  administrator  in  his  representative  capacity,  such 
creditor  will  be  confined  to  the  remedies  existing  for  the  enforce- 
ment of  the  agreement  as  it  has  been  made  by  him.  but  there  must 
be  a  special  agreement  to  that  effect,  and  the  fact  that  the  contract 
is  made  in  form  by  the  personal  representative  in  his  representative 
capacity  is  insuflicient  to  charge  the  estate.  {Foland  v.  Dayton^ 
40  Hun,  563 ;  Martin  v.  Plait,  51  id.  429 ;  Noyes  v.  Turnhull,  64 
id.  26,  30;  Rogers  v.  Wendell,  Id.  540,  547;  11  Am.  &  Eng.  Ency. 
of  Law  [2d  ed.],  934.) 

In  O'Brien  v.  Jackson  (167  N.  Y.  31)  it  was  said :  "  To  the 
general  rule  there  are  exceptions,  and  an  equitable  action  can  be 
maintained  against  the  estate  on  behalf  of  a  creditor  in  casfe  of  the 
fraud  or  insolvency  of  the  executor,  or  when  he  is  authorized  to 
make  an  expenditure  for  the  protection  of  the  trust  estate,  and  he 
has  no  trust  fund  for  the  purpose.  In  the  latter  case,  if  unwilling 
to  make  himself  personally  liable,  he  may  charge  the  trust  estate  in 
favor  of  any  person  who  will  make  the  expenditure.  Charges 
against  the  trust  estate  in  such  cases  can  be  enforced  only  in  an 
equitable  action  brought  for  the  purpose.  To  that  action  the  bene- 
ficiaries and  cestuis  que  tncst  are  necessary  parties.  *  *  *  The 
trustees  were,  therefore,  empowered  by  the  will  to  make  the  improve- 
ment out  of  which  this  action  grows.  Probably,  the  repairs  being 
necessary,  they  would  have  the  same  power  without  express  direc- 
tion in  the  will.  *  *  *  In  Noyes  v.  Blakeman  (6  N.  Y.  567) 
the  tmstee  was  without  funds,  and  the  expenditure  being  necessary 
to  protect  the  estate,  it  was  held  that  he  might  charge  the  credit  of 
the  estate."  (See,  also,  Noyes  v.  Blakeman^  supra,  and  Willis  v. 
Sharp,  113  N.  Y.  586.) 

The  deceased  did  not,  of  course,  in  his  will  expressly  authorize 
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the  defendants  to  charge  these  services  upon  his  estate,  bat  it 
cannot  be  gainsaid  tliathe  intended  that  ]iis  will  should  be  admitted 
to  probate  and  that  the  persons  therein  named  as  executors  should 
take  whatever  steps  miglit  be  necessary  to  accomplish  such  a  result 

In  Douglas  v.  Yosi  (64  Hun,  162)  it  was  said  :  **  A  testator  in 
naming  an  executor  gives  him  an  implied  authority  and  direction  to 
do  all  he  reasonably  can  to  prove  and  carry  out  the  will,  and  this 
carries  with  it  the  right  to  charge  the  estate  with  the  reasonable 
expense." 

Pending  the  contest  over  the  probate  of  the  will  the  defendants 
were  of  course  without  funds  of  the  estate  to  make  compensation 
for  such  services. 

It  would  be  unwise  to  decide  in  this  action,  and  we  do  not  decide, 
that  plaintiff  in  fact  has  a  remedy  directly  against  the  estate.  It 
answers  our  purpose  now  to  indicate  the  possibility  thereof  as 
demonstrating  that  plaintiff  reserved  to  hhnself  sucli  possibility  by 
the  clause  that  he  would  make  his  further  claim  if  any  only  against 
the  estate  and  as  further  demonstrating  that  such  clause  is  not 
nugatory  and  mere  surplusage  but  that  it  has  a  living  and  potential 
meaning  consonant  with  the  actual  purpose  of  the  parties  and  the 
equities*  of  the  existing  circumstances. 

It  is  of  weighty  consideration  that  this  view  of  the  case  harmo- 
nizes every  part  of  the  instrument  and  renders  every  clause  and 
every  expression  thereof  not  only  consistent  but  also  operative,  while 
the  rival  construction  contended  for  by  plaintiff  at  once  raises  an 
inconsistency  and  makes  the  instrument  partly  ineffective  and  intro- 
duces therein  a  subtle,  obscure  and  disingenuous  meaning  not  obvi- 
ous or  apparent  to  the  ordinary  client  which  effect  plaintiff  of  course 
does  not  desire. 

I  conclude,  therefore,  that  this  instrument  should  h<>ve  its  natural 
and  obvious  meaning  in  literal  compliance  with  its  phraseology 
which  is  the  only  meaning  that  the  appellant  would  ordinarily  infer 
therefrom  and  which  reserves  to  the  plaintiff  the  right  if  one  exists 
to  prosecute  any  reasonable  and  equitable  claim  against  the  parties 
who  have  had  the  benefit  of  his  services  and  who  should  compensate 
him  therefor. 

It  has  been  suggested  that  this  action  may  be  maintained  for  the 
purpose  of  effecting  a  liquidation  of  plaintiff's  claim  and  as  the  first 
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step  in  a  some  what  circnitous  and  indirect  route  of  finally  reaching 
the  estate.  To  this  there  are  two  answers  :  First,  The  complaint 
does  not  purport  to  have  any  such  object,  but  tlie  action  is  the 
ordinary  common-law  action  to  recover  a  money  judgment  against 
the  defendants  which  judgment  will  be  collectible  de  bonwpropriis 
and  not  de  honia  testatoris.  Second.  Such  judgment,  although  it 
may  be  fair  and  just  as  between  these  parties,  will  not  be  a  criterion 
as  to  the  defendants'  right  to  reimbursement  from  the  estate  or 
measure  the  extent  of  that  right.  In  O^Brien  v.  JacJcJion  (supra) 
it  was  said  :  "  While  as  between  the  executor  and  the  person  witL 
whom  he  contracts,  the  latter  may  rely  on  the  contract,  the  bene- 
ficiaries are  not  concluded  by  the  executor's  act,  but  the  propriety 
of  the  charge  and  the  liability  of  the  estate  therefor  must  be  deter- 
mined in  the  accounting  of  the  executor."  And  in  Ferrin  v. 
My  rich  (41  N.  Y.  315)  it  was  said  of  a  contract  between  a  seller 
and  the  administrator  :  "  Whether  the  particular  article  is  suitable 
and  reasonable,  or  otherwise,  is  a  question  which  the  seller  is  not 
called  upon  to  decide.  That  question  is  not  left  to  his  decision.  It 
belongs  to  the  administrator.  He  decides  it  at  his  peril,  to  be 
allowed  or  disallowed,  in  the  final  settlement  of  his  accounts  with 
the  surrogate.  *  *  *  It  is,  therefore,  most  reasonable  and  proper 
that  the  administrator  should  be  liable  himself  to  the  seller,  although 
the  estate  may  not  ultimately  be  liable  to  him,  or  to  any  one  else, 
for  the  article  furnished." 

What  has  been  said  applies  to  the  defenses  to  the  second  cause  of 
action  and  in  my  opinion  establishes  their  sufficiency.  The  fourth 
and  sixth  defenses  being  defenses  to  the  first  cause  of  action  are 
incomplete  and  barren  of  necessary  allegations.  They  do  not  refer 
to  any  other  portions  of  the  answer  and  their  sufficiency  must  be 
determined  without  reference  thereto.  So  considered  it  does  not 
appear  tlierefrom  nor  from  that  portion  of  the  complaint  which  they 
attack  that  the  defendants  were  the  executors  of  the  Finch  will  or 
that  the  services  in  question  were  even  rendered  in  the  matter  of 
the  Finch  estate.  Exhibit  A  has  no  application  to  this  first  cause 
of  action.  There  are  no  allegations  either  in  said  cause  of  action  or 
in  these  defenses  which  show  the  relevancy  or  pertinency  of  said 
exhibit.  As  to  these  two  defenses,  therefore,  the  demurrer  was 
properly  sustained. 
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The  interlocutory  judgment  should,  therefore,  be  affirmed  so  far 
as  it  sustains  the  demurrer  to  the  fourth  and  sixth  defenses  of  the 
answer  and  in  other  respects  reversed  and  the  demarrer  should  be 
overruled  as  to  the  third,  fifth  and  seventh  defenses  of  the  answer, 
without  costs  in  this  court  or  in  the  court  below  and  with  leave  to 
both  parties  to  amend  their  pleadings. 

All  concurred ;  Kellogg,  J.,  in  memorandum. 

Kellogg,  J.  (concurring) : 

Before  Exhibit  A  was  executed  the  defendants  were  primarily 
liable  for  plaintiff^s  services  rendered  and  to  be  rendered.  The  will 
not  being  fully  established,  and  presumably  no  funds  of  the  estate 
in  the  hands  of  the  executors,  they  had  the  right  to  agree  with  tlie 
plaintiff  that  he  should  not  hold  them  responsible  for  the  value  of 
his  services,  but  that  the  estate  should  be  chargeable  therewith. 
{O'Brien  v.  Jackson^  167  N.  Y.  31 ;  Douglas  v.  Tost^  64  Hnn, 
165,  162.) 

Exhibit  A  absolved  the  defendants  from  any  further  personal 
liability  and  charged  the  funds  of  the  estate  with  the  payment  of 
any  balance  due  or  to  become  due  the  plaintiff./^  The  executors 
cannot  agree  that  the  estate  shall  pay  and  thus  free  themselves,  and 
then  as  representatives  of  the  estate  wrongfully  refuse  payment  on 
the  part  of  the  estate  and  thus  absolve  it.  If  the  defendants  have 
wrongfully  refused  to  pay  the  amount  justly  due  the  plaintiff,  and 
his  sole  remedy  is  an  action  against  the  defendants,  he  may  main- 
tain an  action  against  them  for  the  purpose  of  reaching  the  estate; 
and  after  action  brought,  if  the  defendants  fear  that  that  judgment 
may  not  fully  protect  them  or  the  estate,  tliey  may  cause  to  be 
brought  in  the  persons  beneficially  interested  in  the  estate.  When 
the  executors  agree  that  services  rendered  the  estate  shall  1>e  solely 
chargeable  to  tlie  estate,  they  impliedly  consent  that  such  liability 
may  be  enforced,  and  they  cannot  object  if  the  plaintiff  seeks  the 
only  remedy  wliich  is  permitted  to  him.  But  this  is  not  such  a 
case,  for  the  plaintiff  has  an  adequate  remedy  to  enforce  his  claim 
against  the  estate.  Wherever  a  wrong  exists  a  couil  of  eqnity  has 
ample  jurisdiction  to  redress  the  wrong ;  and  while  these  executors 
had  no  power  to  finally  fix  the  amount  which  tlie  parties  bene- 
ficially interested  in  the  estate  must  ultimately  pay  for  the  plaintiff's 
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services,  that  does  not  permit  the  estate  to  receive  the  services  with 
out  compensation.  An  action  in  equity  may  be  maintained  against 
the  executors  and  the  persons  beneiicially  interested  in  the  estate  to 
liquidate  the  plaintiff's  claim  and  to  enforce  it  against  the  property 
of  the  estate.  This  is  an  action  at  law  against  the  defendants  per- 
sonally, to  which  Exhibit  A  is  a  complete  defense.  It  is  not 
necessary  that  the  action  be  brought  against  the  defendants  per- 
sonally, for  the  reason  that  the  plaintiff  has  an  adequate  remedy 
against  the  estate  and  those  interested  in  it  to  charge  upon  it  the 
amount  his  due.     ' 

Interlocutory  judgment  affirmed  so  far  as  it  sustains  the 
demurrer  to  the  fourth  and  sixth  defenses  of  the  answer,  and  in 
other  respects  reversed,  and  the  demurrer  overruled  as  to  the  third, 
fifth  and  seventh  defenses  of  the  answer,  without  costs  in  this  court 
or  in  the  court  below,  and  with  leave  to  both  parties  to  amend  their 
pleadings. 


Mamb  J.  Cupp,  Eespondent,  v.  The  Crrv  of  Elmira,  Appellant. 

Third  Department,  May  6,  1908. 
Kimicipal  corporation  —  negligence  —  ix^ury  on  icy  sidewalk  —  charge. 

A  municipality  is*  not  negligent  in  failing  to  proceed  at  once  to  clear  its  side- 
walks of  snow  and  ice,  but  may  rely  for  a  reasonable  time  on  the  assumption 
tliat  abutting  owners  will  perform  that  duty. 

Where  in  an  action  to  recover  against  a  municipality  for  injuries  received  by  a 
fall  on  an  icy  sidewalk  it  appears  that  for  some  time  prior  to  the  accident  there 
had  been  a  generally  freezing  condition  so  that  the  sidewalks  throughout  the 
city  were  covered  with  ice  and  many  pedestrians  were  compelled  to  walk  in 
the  middle  of  the  streets,  and  it  is  not  shown  that  there  was  any  peculiar  forma- 
tion at  the  p:\rticalar  locality  distinguishable  from  the  general  condition  through- 
out the  city,  and  it  was  not  practical  for  the  city  to  remove  the  ice  from  all  its 
sidewalks,  the  city  is  not  negligent  in  failing  at  once  to  remove  the  ice  from 
that  particular  point. 

Where  a  sidewalk  for  a  width  of  five  feet  has  been  kept  reasonably  free  from 
snow,  the  municipality  is  not  liable  solely  by  reason  of  the  fact  that  water 
dripped  on  the  sidewalk  from  an  adjoining  platform  during  a  general  thaw  and 
subsequently  froze. 
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When  in  an  action  to  r^coyer  for  personal  injuries  there  is  no  positive  proof  that 
the  plaiDtiff  fell  on  ice  which  formed  from  the  drippings  from  an  adjoinio; 
platform,  it  is  error  to  refuse  to  charge  that  if  the  jury  are  unable  to  find 
whether  the  plaintiff  fell  on  the  ice  formed  from  the  drippings  from  the  plat- 
form, or  on  ice  which  formed  from  snow  left  on  the  walk,  they  must  find  for 
the  defendant. 

Appeal  by  the  defendant,  The  City  of  Elmira,  from  a  jadgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  Chemung  on  the  8th  day  of  May, 
1907,  upon  the  verdict  of  a  jury  for  $2,500,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  4th  day  of  June,  1907,  denying 
the  defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

John  F.  Murtaibghy  Corporation  Counsel^  for  the  appellant. 

H.  IL  Rockwell^  for  the  respondent. 

Cochrane,  J. : 

Liability  of  the  defendant  is  asserted  herein  because  of  an  icy 
sidewalk  on  whicli  the  plaintiff  fell  and  was  injured.  The  accident 
occurred  on  the  afternoon  of  February  15,  1905,  on  a  sidewalk  in 
front  of  a  vacant  building  on  one  of  defendants  streets.  Between 
the  building  and  the  sidewalk  was  a  platform  about  eight  inches 
high  on  the  property  of  the  owner  of  the  building  and  used  in  con- 
nection therewith.  The  walk  in  front  of  the  building  was  about 
twelve  feet  wide.  The  snow  was  shoveled  toward  the  outer  side  of 
the  walk,  leaving  a  space  of  four  or  five  feet  for  passage  between 
the  platform  and  the  shoveled  snow.  This  intervening  space  seems 
to  have  been  kept  reasonably  free  from  snow. 

At  the  trial  defendant  offered  to  show  that  the  obligation  did  not 
rest  upon  it  to  shovel  more  than  five  feet  of  this  walk.  An  objec- 
tion to  this  offer  was  sustained  on  the  statement  of  plaintifiTs  coun- 
sel that  he  did  not  raise  any  point  in  reference  thereto.  We  must 
assume,  therefore,  that  there  was  no  negligence  on  the  part  of  the 
city  because  the  walk  was  not  kept  free  of  snow  for  a  greater  width 
than  four  or  five  feet  from  the  platform. 

The  evidence  is  conflicting  as  to  the  nature  and  condition  of  the 
ice  in  front  of  this  building,  but  the  inference  is  permissible  that 
the  intervening  space  of  four  or  five  feet  for  the  entire  width  of 
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the  bnilding  was  covered  with  ice  at  the  time  of  the  accident 
There  had  been  snow  and  ice  on  this  particular  sidewalk  for  two 
weeks. 

From  official  records  made  at  an  observation  station  for  the  gov- 
ernmental weather  burean  and  offered  in  evidence  by  ihe  plaintiff  it 
appeared  that  for  the  entire  month  of  February  prior  to  the  acci- 
dent tlie  temperature  was  uniformly  below  the  freezing  point  except 
for  portions  of  February  sixth,  February  ninth  and  February 
twelfth ;  that  it  snowed  on  the  former  of  said  days,  and  that  on  the 
latter  day  there  was  a  slight  snow,  changing  to  rain  at  nine  o'clock 
in  tlie  evening,  and  that  at  seven  o'clock  of  the  following  morning 
the  temperature  was  twenty-two  degrees  and  remained  below  the 
freezing  point  continuously  until  after  the  accident.  It  also  appeared 
that  during  all  of  the  month  there  had  been  icy  places  on  the 
sidewalks  of 'the  city. 

The  condition  disclosed  from  the  first  to  the  fifteenth  of  the 
month,  when  the  accident  hap{iened,  seems  to  have  been  general 
throughout  the  city  and  does  not  differ  in  any  respect  from  that 
which  f  re(]uently  exists  in  cities  and  villages  in  this  climate.  It  is 
undisputed  that  during  all  this  time  the  sidewalks  were  partly  cov- 
ered with  ice.  In  fact,  plaintiff  herself  testified  that  it  was  icy  in  a 
great  many  places  and  that  on  some  of  the  walks  she  could  pick  out 
places  where  she  did  not  have  to  walk  on  ice.  It  also  ap,pears  that 
for  several  days  prior  to  the  accident  pedestrians  because  of  the 
slippery  sidewalks  were  walking  in  the  middle  of  the  streets.  It 
does  not  appear  what  the  weather  conditions  were  prior  to  Feb- 
ruary first,  and  hence'  in  determining  the  question  of  defendant's 
negligence  we  are  limited  to  the  facts  as  they  existed  between  that 
date  and  the  time  of  the  accident. 

Cases  like  this  have  frequently  been  before  the  courts.  It  has 
often  been  held  that  a  municipality  is  not  negligent  l)ecause  it  does 
not  proceed  at  once  to  clear  its  sidewalks  of  snow  and  ice,  but  it 
may  rely  for  a  reasonable  time  on  the  assumption  that  the  abutting 
property  owners  will  perform  that  duty,  and  it  has  also  been  held 
that  it  may  wait  for  the  temperature  to  moderate.  {Foley  v.  City 
of  New  York,  95  App.  Div.  374 ;  TayUr  v.  City  of  Tonkera^  105 
N.  Y.  202 ;  Staley  v.  Mayor,  37  App.  Div.  698 ;  Morcm  v.  City 
ofHTew  York,  98  id.  301 ;  O'Keefe  v.  Mayor y  29  id.  524 ;  Gramm 
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V.  Village  of  Greenbush,  20  N.  Y.  St  Eepr.  370 ;  Buck  v.  Village 
of  Glefis  FaUs,  4  App.  Div.  323.) 

In  Ka/oeny  v.  City  of  Troy  (108  N.  T.  571)  it  appeared  that  the 
sidewalks  generally  throughout  the  city  had  been  for  a  month  prior 
to  the  accident  slippery  and  dangerous  from  snow  and  ice.  Tlie 
court  said  :  "  The  walk  had  been  regularly  cleaned  of  snow,  which 
was  removed  or  swept  off  within  a  reasonable  period  after  it  Lad 
fallen  ;  but  the  successive  thawing  and  freezing,  varied  occasionallj 
by  rain,  had  kept  the  surface  of  the  sidewalk  very  generally  coated 
with  ice  from  the  action  of  natural  causes  and  the  rigor  of  tbe 
climate.  Upon  this  sidewalk  the  plaintiff  slipped  and  fell  and  was 
seriously  injured.  These  facts,  however,  do  not  establish  a  liability 
on  the  part  of  Ihe  city.  They  disclose  no  violation  of  the  rule  that 
the  duty  of  the  corporation  is  to  keep  the  sidewalks  reasonably  clear 
of  ice  and  snow.  Something  more  than  the  presence  of  ice  due 
to  the  results  of  a  low  winter  temperature  must  be  shown  to  make 
the  city  chargeable  with  negligence.  The  fact  that  for  more  than 
ten  days  preceding  the  accident  to  plaintiff  the  mercury  had  been 
below  the  freezing  point  was  established  without  contradiction, 
and  that  the  city  did  not  accomplish  impossibilities  or  display 
unreasonable  and  extraordinary  diligence  furnishes  no  ground  of 
liability." 

In  Staley  v.  Mayor  {supra)  it  was  said  :  "  It  often  happens  that 
a  fall  of  rain  is  suddenly  followed  by  severe  cold,  by  reason  of 
which  the  snow  or  ice  is  frozen  to  the  sidewalk  so  that  it  is  practi- 
cally impossible  to  remove  it  until  a  thaw  has  come.  In  such  case 
the  rule  is  that  the  municipality  is  not  negligent  in  awaiting  the 
thaw.  The  emergency  is  one  which  is  common  to  every  street  in 
the  city,  and  which  the  corporation  is  powerless  to  remove;  and 
the  municipality  may  await,  without  negligence,  a  change  of  tem- 
perature which  will  remove  the  danger." 

In  Anthony  v.  Village  of  Glens  FaRs  (4  App.  Div.  218)  plaintiff 
fell  on  ice  which  had  remained  for  several  weeks  on  a  sidewalk. 
The  court  said:  "We  think  the  principle  maybe  deemed  estab- 
lished by  the  authorities  that  a  municipal  corporation  is  not  liable 
for  an  injury  resulting  from  a  smooth  coating  of  ice  on  its  ride- 
walks  during  the  winter  season  where  there  is  no  ridge,  unevenness 
or  unusual  condition  of  the  walk,  and  where,  as  in  tliis  case,  no 
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fact  is  sliowii  indicating  negligence  upon  the  p^rt  of  tlie  municipal 
anthorities,  except  a  mere  slippery  walk  caused  by  a  low  tem- 
perature, in  consequence  of  which  all  the  streets  within  the  munici- 
pality have  become  coated  with  ice.  In  this  climate  it  is  not  within 
the  power  of  a  municipal  corporation  to  prevent  such  a  condition  of 
its  streets." 

Tlie  danger  presented  in  this  case  is  one  which  is  familiar  to  all 
residing  in  this  climate.  The  case  presents  no  unusual  features. 
The  evidence  is  insufficient  to  satisfactorily  establish  that  there  was 
any  ridge,  unusual  unevenness  or  peculiar  formation  not  due  to  the 
action  of  the  elements  or  which  distinguished  the  condition  of  this 
particular  sidewalk  from  the  general  condition  of  the  sidewalks 
throughout  the  city.  The  case  in  that  respect  differs  materially 
from  Kopper  v.  City  of  Yonkers  (110  App.  Div.  747)  and  Powers 
V.  YiUage  of  Moravia  (123  id.  191).  No  duty  existed-  on  the 
part  of  the  city  in  reference  to  this  sidewalk  where  plaintiff  fell 
which  did  not  exist  in  reference  to  all  the  sidewalks  of  the  city,  and 
we  are  of  the  opinion  that  the  weather  conditions  were  such  as  not 
to  impose  on  the  city  the  duty  of  removing  the  snow  and  ice  from 
all  its  sidewalks.  On  two  of  the  three  days  for  the  two  weeks  pre- 
ceding the  accident  during  portions  of  which  days  the  temperature 
was  above  the  freezing  point  it  was  storming,  and  the  circumstances 
were  not  such  as  to  render  it  practicable  for  the  city  to  remove  the 
snow  and  ice  which  Iiad  accumulated  on  its  various  sidewalks. 

It  further  appears  that  snow  had  melted  on  the  said  platform, 
and  that  the  water  thus  formed  had  dripped  onto  the  sidewalk 
and  frozen.  It  does  not  appear,  however,  how  long  the  ice  thus 
formed  had  existed,  and  the  evidence  is  conflicting  as  to  whether 
the  water  from  the  platform  flowed  across  the  shoveled  part  of  the 
sidewalk  and  encountered  the  snow  piled  on  the  outer  side  thereof, 
or  whether  it  congealed  adjoining  the  platform.  In  Kaveny  v. 
City  of  Troy  (108  N.  Y.  571)  it  was  held  that  the  city  was  not  lia- 
ble for  water  dripping  from  the  eaves  of  a  piazza  overhanging  the 
sidewalk  and  congealing  thereon.  If  a  municipality  is  not  liable  in 
sncli  a  case  we  cannot  see  why  the  same  principle  should  not  apply 
here  and  relieve  the  municipality  from  responsibility  for  the  ice 
formed  from  the  water  dripping  from  the  platform.  Furthermore, 
there  is  no  positive  proof  that  plaintiff  fell  on  the  ice  thus  formed 
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and  in  view  of  this  uncertainty  it  was  error  for  the  court  to  decline 
to  charge  as  requested  that  if  the  jury  were  unable  to  find  "  wlielher 
tlie  plaintiff  fell  on  the  ice  formed  from  the  drippings  from  tlie 
platform  or  on  ice  which  formed  from  snow  left  on  the  walk,  then 
it  must  find  a  verdict  in  favor  of  the  defendant." 

The  judgment  and  order  must    be  reversed  and   a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  with  oosli 
to  appellant  to  abide  event. 


Qboeob  H.  Closb  and  Others,  Respondents,  v.  Culbk  WrrBBcx, 

Appellant. 

Third  Department,  May  6,  1908. 

NiiiBance — encroachmeiit  on   public   street  —  action  by   individual- 
special  damage  essentiaL 

A  private  individual  cannot  maintain  an  action  for  damages  and  to  abate aa 
alleged  public  nuisance  eaused  bj  the  encroachment  of  a  show  window  apoa 
a  public  street,  unless  he  has  sustained  damages  of  a  personal  and  pecnlkr 
nature  not  suffered  by  the  rest  of  the  community.  Such  damages  most  be 
substantial,  not  merely  nominal. 

When  in  such  action  by  a  private  individual  the  court  finds  that  the  encroacfc- 
ment  does  not  occasion  substantial  damage  to  the  plaintiff  by  interfering  with 
his  easements  in  light,  air  and  access,  and  the  only  eyidence  of  damage  is  tke 
opinion  of  a  witness  not  founded  upon  facts,  there  is  no  basis  for  an  awaid  af 
substantial  damages. 

The  fact  tliat  the  rental  taIuo  of  the  defendant's  premises  was  increased  bjtbe 
encroaching  show  window  does  not  entitle  the  plaintiff  to  damage,  when  there 
is  nothing  to  show  that  such  increajse  in  rental  was  at  the  plaintifl's  ezpeiae, 
or  that  the  rental  value  of  his  building  was  depreciated. 

The  judgment  in  such  action  should  not  order  the  nuisance  abated  and  at  tiie 
same  time  award  damages  based  on  the  fee  value  of  the  ptAintiff's  propertjoa 
the  theory  that  the  obstruction  will  be  permanent. 


Appbal  by  the  defendant,  Clark  Witbeck,  from  a  judgment  of  ! 
the  Snpreme  Court  in  favor  of  the  plaintiflEs,  entered  in  the  <^ce  i 
of  the  clerk  of  the  county  of  Schenectady  ou  the  2l6t  day  of  Feb- 
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raary,  1907,  upon  the  decision  of  the  court  rendered  after  a  trial  at 
the  Schenectady  Special  Term. 

This  is  an  action  to  require  the  abatement  of  an  alleged  nuisance 
consisting  of  the  projection  over  a  sidewalk  of  a  show  window  in 
front  of  defendant's  store  and  to  recover  damages  because  thereof. 

Plaintiffs  own  a  building  on  the  same  side  of  the  street  as  the 
defendant's  building.  The  two  buildings  do  not  adjoin  but  are  sepa 
rated  by  an  intervening  building.  Each  of  said  buildings  is  twenty- 
six  or  twenty-seven  feet  wide  and  immediately  abuts  the  street. 
They  are  all  used  for  commercial  purposes  and  are  on  the  principal 
business  thoroughfare  of  the  city  of  Schenectady. 

Defendant's  building  is  of  recent  construction.  The  show  win- 
dow which  is  complained  of  extends  nearly  across  the  front  of  the 
building,  and  from  the  sidewalk  to  the  height  of  the  first  story,  but 
no  foundation  thereunder  has  been  constructed  into  the  sidewalk. 
It  consists  of  glass,  except  the  iron  or  steel  framework  into  which 
the  glass  is  fitted.  It  seems  to  be  permanently  constructed  as  a  part 
of  the  building,  and  its  removal  would  cost  $2,105.  It  projects  one 
foot  over  the  sidewalk  beyond  the  building  line. 

Some  of  the  buildings  in  the  immediate  vicinity  have  stoops, 
porches,  steps  and  railings  extending  over  the  building  line.  Plain- 
tiffs' building  has  bow  windows  extending  from  the  second  story 
two  and  one-half  feet  over  that  line. 

On  the  theory  that  said  projection  on  defendant's  building  con- 
stitates  both  a  public  nuisance  and  a  private  nuisance  to  the  plain- 
tiffs, the  latter  have  been  awarded  a  judgment  for  $1,000  damages, 
and  requiring  defendant  to  rempve  such  projection  within  sixty 
days. 

Danid  Naylon^  Jr.y  and  Edward  C.  Whitmyer^  for  the  appellant. 

A.  J,  Dillingham^  for  the  respondents. 

Cochrane,  J. : 

Assuming,  without  deciding,  that  defendant  is  maintaining  a 
public  nuisance,  that  fact  alone  does  not  justify  this  action.  For 
such  a  grievance  redress  must  be  obtained  by  some  action  or  pro- 
ceeding in  behalf  of  the  public,  and  not  by  a  private  action.  To 
entitle  plaintiffs  to  recover  herein  they  must  establish  that  they 
App.  Div.— VouCXXVL        35 
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sustain  damages  of  a  personal  and  peculiar  nature,  such  as  are  not 
sustained  by  the  rest  of  the  community,  and  also  that  such  damages 
are  substantial  and  not  merely  nominal.  {Wakeman  v.  FtBur, 
147  K  Y.  657 ;  CaUanan  v.  GUman,  107  id.  360,  a70 ;  FrancU 
V.  SchoeUkop/,  53  id.  152 ;  Adams  v.  Popham^  76  id.  410 ;  AdUr 
V.  Metropolitan  Elevated  H,  Oo.^  138  id.  173  ;  Ahendroth  v.  Jfan- 
hattan  R.  Go,,  122  id.  1 ;  Ackerman  v.  True,  175  id.  353,  360.) 

The  learned  trial  justice  has  found  tliat  the  structure  of  defend- 
ant ^^  interferes  with  the  easements  appurtenant  to  plaintifis'  prop- 
erty, *  *  *  by  reason  of  which  plaintiffs  have  been  damaged 
in  the  sum  of"  $1,000. 

But  he  has  also  explicitly  found  that  such  structure  does  not 
occasion  substantial  damage  to  plaintiffs  because  of  interference 
with  the  view  either  of  or  from  their  property,  or  with  the  easements 
of  light,  air  or  access  to  their  building. 

With  these  questions  of  view,  light,  air  and  access  eliminated 
as  elements  of  damage  there  is  no  sufficient  foundation  in  the  evi- 
dence for  the  conclusion  that  plaintiffs  have  sustained  substantial 
damages.  Two  witnesses  express  the  opinion  that  such  damages 
have  been  sustained.  One  of  these  expressly  predicates  his  opmion 
solely  on  the  supposed  interference  with  the  view  and  with  the  free 
circulation  of  air.  The  findings  of  the  court  are  expressly  against 
such  damages.  The  other  witness,  although  asked  to  do  so,  was 
unable  to  give  any  intelligible  reason  for  his  opinion.  As  was 
stated  in  Morison  v.  American  Telephone  cfe  Telegraph  Co, 
(115  App.  Div.  744) :  "  Substantial  damages  have  been  awarded 
and  they  should  be  supported  by  tangible,  definite  proof.  The 
opinion  of  a  witness  qualified  to  speak  is  competent  on  the  question 
of  value,  but  his  opinion  should  be  founded  upon  some  facts.  The 
ipee  dixit  of  the  witness  aids  but  little  unless  we  can  see  some 
reason  addressing  itself  to  the  opinion  given." 

Witnesses  called  by  the  defendant  stated  that  there  was  no  differ- 
ence in  the  value  of  plaintiffs'  property  because  of  the  projection  in 
question.  It  is  not  easy  to  see  on  what  fact  plaintiffs  themselTea 
base  their  claim  for  damages.  One  of  the  plaintiffs  was  called  as  a 
witness,  but  he  did  not  specify  any  element  of  damage  except  such 
as  the  court  held  did  not  exist.  There  is  no  interference  with 
public  travel  so  as  in  tliat  way  to  divert  business  from  plaintife' 
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bailding  and  there  has  been  no  loss  of  rents  or  customers.  It  is 
very  dear  that  there  is  no  interference  with  air,  light  or  access. 
The  finding  of  the  court  below  that  there  is  no  substantial  damage 
becanse  of  interference  with  the  view  was  at  most  a  finding  on  a 
disputed  question  of  fact  and  sustained  by  evidence. 

Damages  cannot  be  based  on  some  fancied  grievance  or  imaginary 
wrong  or  mythical  consideration.  No  one  contends  that  the  esthetic 
features  of  plaintiffs'  building  have  been  marred  or  deteriorated  or 
that  the  artistic  harmony  existing  between  their  building  and  others 
has  been  destroyed,  or  that  there  is  anything  out  of  keeping  with 
the  general  architectural  style  in  the  immediate  locality.  There  are 
some  residential  streets  in  some  localities  where  a  projection  such  as 
is  complained  of  might  be  a  menace  to  the  symmetry  and  design 
common  to  all  the  buildings,  but  that  can  hardly  be  said  of  a  busi- 
ness street  like  this  where  there  seems  to  be  no  common  plan  of 
construction  or  uniformity  of  style  and  where  even  the  plaintiffs* 
building  is  by  no  means  free  from  an  offending  projection.  The 
conrt  below  seems  to  have  been  influenced  by  the  idea  that  this  pro- 
jection would  afford  defendant  larger  rent  than  would  otherwise  be 
the  case.  But  conceding  that  to  be  so  there  is  no  fact  which  war- 
rants the  inference  that  such  increase  in  rent  would  bo  at  the  expense 
of  the  plaintiffs  or  that  tlie  rental  value  of  their  building  is 
depreciated. 

As  it  does  not,  therefore,  sufliciently  appear  that  plaintiffs  have 
sustained  substantial  damages  this  judgment  cannot  under  the 
aathorities  cited  be  sustained. 

It  is  also  to  be  observed  that  plaintiffs  have  been  awarded  a  double 
remedy.  The  damages  they  have  been  awarded  are  not  such  merely 
as  they  have  already  sustained,  but  are  the  damages  as  fixed  by  the 
conrt  to  the  fee  value  of  their  property  on  the  theory  that  the  pro- 
jection complained  of  would  permanently  exist  and  at  the  same 
time  defendant  is  required  to  remove  such  projection. 

The  judgment  must  be  reversed  on  the  law  and  facts  and  a  new 
trial  granted,  with  costs  to  the  appellant  to  abide  the  event. 

All  concurred  ;  Chester,  J.,  in  result. 

Judgment  reversed  on  law  and  facts  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event. 
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Frank   Giok,   as  Executor,   etc.,   of  Eosina   Stumpf    Deceaaed, 
Appellant,  v.  Fbank  Stumpf,  Respondent. 

Third  Department,  May  6,  1908. 

Gift  —  savings  bank  deposit  in  trust  for  another  —  evidence — bazden  on 
trustee  claiming  gift  —  privileged  communications  between  attonsy 
and  client — waiver. 

A  son  wiio  receives  money  drawn  by  his  mother  from  her  savings  bank  aoooaiil 
and  deposits  it  in  another  bank  to  the  credit  of  himself  in  trust  for  his  mother 
occupies  a  fiduciary  relation  and,  when  asserting  title  under  an  alleged  gift  iaUr 
vivos  from  his  mother,  is  under  the  burden  of  showing  that  the  gift  was  fdr 
and  fully  comprehended  by  the  donor  and  was  her  free  and  voluntary  act 
without  restraint  or  coercion. 

In  an  action  by  the  representative  of  the  mother  to  recover  the  deposit  from  the 
alleged  donee,  the  testimony  of  the  donor's  attorney  at  law  who  drew  and  wit- 
nessed the  instrument  of  gift  as  to  occurrences  at  the  time  of  executioB 
and  to  prior  communications  made  by  the  deceased  relative  to  the  subject- 
matter  of  the  instrument,  not  made  in  the  presence  of  a  third  party,  is  inadmii- 
sible  over  the  plaintiff's  objection. 

The  deceased  by  requesting  the  attorney  to  witness  the  instrument  did  not  waive 
the  privilege  of  her  communications.  A  waiver  thereof  to  be  effectual  must 
be  made  upon  trial,  except  in  the  case  of  an  attorney  who  is  a  subscribing 
witness  to  a  will. 

Appeal  by  the  plaintiff,  Frank  Gick,  as  executor,  etc.,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  Saratoga  on  tlie  19th  day 
of  June,  1907,  upon  the  decision  of  the  court,  rendered  after  a  trial 
at  the  Saratoga  Special  Term,  dismissing  the  complaint  upon  the 
merits, 

Walter  A,  Chambers  and  Daniel  J.  Finny  for  the  appellant. 

Oeorge  R.  Salisbury  and  George  B,  Lawrence^  for  the  respondent 

Cochrane,  J. : 

Prior  to  August  1,  1899,  Eosina  Stumpf,  mother  of  the  defend- 
ant, was  the  owner  of  $1,200  which  was  on  deposit  in  the  First 
National  Bank  of  Glens  Falls.  On  the  latter  day  the  defendant 
having  drawn  said  money  from  said  bank  on  his  mother^B  check 
payable  to  his  order  deposited  the  same  in  the  Albany  Sayings 
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Bank  to  the  credit  of  himself  in  trust  for  his  mother.  Such  deposit 
remained  until  July  6,  1900,  when  it  was  changed  by  the  defendant 
withdrawing  the  amount  thereof  with  accumulated  interest  and 
immediately  redepositing  the  samei"  in  his  own  name  individually. 
At  that  time  the  decedent  was  an  aged  lady  in  a  somewhat  enfee- 
bled physical  condition,  and  resided  with  the  defendant,  who  was 
one  of  several  children. 

Thereafter  the  said  Bosina  Stumpf  executed  a  last  will  and  testa- 
ment naming  therein  the  plaintiff  as  the  executor  thereof.  The 
purpose  of  this  action  by  the  latter  is  to  recover  the  said  money 
which  constitutes  practically  all  of  the  estate.  The  defendant 
claims  title  thereto  by  gift  from  his  mother. 

The  facts  stated  clearly  established  a  fiduciary  relationship 
between  the  defendant  and  his  mother.  By  the  form  of  deposit 
which  he  made  in  the  Albany  bank  when  he  first  deposited  the 
money  therein  defendant  expressly  created  himself  a  trustee  for  her 
benefit.  The  absolute  control  of  the  deposit  depended  upon  him- 
self alone.  The  question  for  determination  before  the  learned 
court  below,  therefore,  was  whether  there  had  been  a  valid  gift  by 
a  cestui  que  trust  to  her  trustee  of  the  identical  fund  which  was  the 
subject  of  the  trust. 

This  trust  relationship  was  such  as  to  make  applicable  the  rule 
subjecting  the  defendant  to  the  burden  of  proving  that  the  alleged 
gift  was  fair  and  fully  comprehended  by  his  motlM3r  and  that  it  was 
her  free  and  voluntary  act  without  restraint  or  coercion.  {Cowee  v. 
Cornell,  75  N.  Y.  100 ;  Fisher  v.  Bishop,  108  id.  25 ;  Barnard  v. 
Gantz,  140  id.  249 ;  Matter  of  Smith,  95  id.  522.)  In  the  case  last 
cited  it  was  said  that  such  rule  seems  to  be  confined  to  contracts 
and  gifts  inter  vivos  and  does  not  apply  in  all  its  strictness  at  least 
to  gifts  by  will. 

The  evidence  of  the  alleged  gift  consisted  almost  entirely  of  an 
instrument  executed  nine  months  thereafter  by  the  deceased,  in 
which  she  acknowledged  the  prior  gift,  and  sought  to  ratify  and 
confirm  the  same. 

To  meet  the  burden  of  proof  that  said  instrument  was  voluntarily 
executed  and  accurately  comprehended  by  the  deceased,  the  defend- 
ant called  as  a  witness  the  attorney  who  drew  the  same  and  who 
witnessed  the  execution   thereof.     That   he  was  acting  for  the 
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deceased  in  the  preparation  and  execution  of  the  instrnment,  and 
that  the  relationship  of  attorney  and  client  existed  between  them,ig 
unquestioned.  Indeed,  from  his  testimony,  no  question  could  arise 
as  to  such  relationsliip.  He  testified  not  merely  to  occurrences  at 
the  time  of  the  execution  of  the  instrument,  but  to  communicatioos 
made  prior  thereto  by  the  deceased  relative  to  the  subject-matter  of 
the  instrnment.  The  testimony  thus  given  clearly  cannot  be  said  to 
have  been  harmless.  The  purport  and  tendency  thereof  was  to 
demonstrate  the  understanding  and  mental  equilibrium  and  intel- 
lectual grasp  of  the  deceased,  and  her  comprehension  of  the  sitoa- 
tion  and  of  contingencies  which  might  arise  and  against  which  she 
was  endeavoring  to  guard.  The  instrument  considered  by  itself  did 
not  afford  the  same  view  of  her  mental  acumen. 

This  testimony  was  duly  objected  to  as  inadmissible  because  it 
disclosed  confidential  communications  between  an  attorney  and 
client.  In  my  opinion  the  objection  should  have  been  sustained. 
(Code  Civ.  Proc.  §  835;  Matter  of  Coleman,  111  N.  Y.  220; 
Rogers  v.  Lyon,  64  Barb.  373 ;  Bank  of  Utica  v.  Mersereau,  3 
Barb.  Ch.  528,  596.)  The  communications  were  not  made  by  two 
or  more  persons  in  consultation  with  their  attorney  for  their  mutual 
benefit,  or  between  a  client  and  attorney  in  the  presence  of  a  third 
party,  but  under  the  seal  of  professional  confidence,  and  were 
entitled  to  protection. 

Nor  did  the  deceased  break  or  waive  this  seal  of  confidence  by 
requesting  the  attorney  to  become  a  subscribing  witness  to  the 
instrument.  It  was  not  such  an  instrument  as  the  law  required 
should  be  witnessed.  The  waiver  to  be  effectual  must  be  made 
upon  the  trial  except  in  the  case  of  an  attorney  who  is  a  subscribing 
witness  to  a  will.     (Code  Civ.  Proc.  §  836.) 

The  judgment  must  be  reversed  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event. 


Digitized  by 


Google        I 


Kennedy  v.  Jabyis.  551 


App.  Diy.]  Third  Department,  May,  1908. 


Gkoroe  W.  Kennedy,  Appellant,  v.  Julia  Jabyis  and  Lillib  E. 
Kennedy,  Impleaded  with  Wallace  Kathan  and  Caeolinb 
Kathan,  Respondents. 

Third  Department,  May  6,  1908. 

CkMtfl  —  taxation  —  cause  not  properly  on  calendar  —  term  and  witness 
fees  — witness  fees  of  attorney. 

As  a  general  rule  a  successful  party  cannot  tax  witness  or  term  fees  for  prior 
terms  at  which  the  cause  was  improperly  placed  upon  the  calendar  before 
joinder  of  issue. 

A  mere  oral  agreement  between  the  attorneys  for  the  respective  parties  that  the 
cause  should  be  placed  upon  the  calendar  before  joinder  of  issue  and  tried,  "  if 
it  could  be  done/'  does  not  entitle  the  defendant  who  prepared  for  trial  and 
subpoenaed  the  witness  before  serving  his  answer  to  witness  and  trial  fees  for 
that  term. 

A  party  may  tax  the  witness  fees  of  an  attorney  at  law  who  has  rendered  services 
in  connection  with  the  case  of  such  a  nature  that  they  might  have  been 
performed  by  one  not  an  attorney. 

Appeal  by  the  plaintiff,  George  W.  Kennedy,  from  so  mach  of 
an  order  of  the  Supreme  Court,  made  at  tiie  Fulton  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  Saratoga  on 
the  4:th  day  of  January,  1908,  as  affirms  the  rulings  of  the  county 
clerk  overruling  certain  of  tiie  plaintiff's  objections  made  on  the 
retaxation  of  costs. 

After  the  cause  was  at  issue  the  plaintiff  died.  The  present 
plaintiff  was  substituted  by  an  order  entered  May  7,  1907.  Such 
order  further  provided  for  the  service  on  the  defendants  within 
ten  days  of  a  supplemental  summons  and  complaint  and  that  the 
defendants  might  then  plead  as  they  might  be  advised.  On  the  same 
day  service  was  made  on  the  defendants  of  such  supplemental  sum- 
mons and  complaint.  Ko  pleading  was  interposed  by  the  defendant 
Julia  Jarvis.  The  defendants  Wallace  Kathan  and  Caroline  Kathan 
served  answers  respectively  on  May  twenty-fourth  and  May 
twenty-fifth. 

The  cause  was  placed  on  the  calendar  for  the  Saratoga  Trial 
Term  beginning  May  twentieth.  On  the  call  of  the  calendar  it  was 
set  down  for  trial  for  May  twenty-third.     The  respondents  "Wallace 
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Kathan  and  Caroline  Kathan  subpoenaed  witnesses,  and  on  May 
twenty-fourth  the  cause  was  reached  for  trial  when,  on  application 
of  the  plaintiff,  it  was  ordered  over  the  term  on  the  ground  that  it 
was  not  at  issue  and  improperly  on  the  calendar. 

At  the  Trial  Term  in  October,  1907,  the  cause  was  dismissed,  with 
costs,  the  plaintiff  not  being  in  readiness  for  trial. 

Costs  were  taxed  by  the  respondents  including  a  term  fee  for  the 
said  May  term  and  witnesses'  fees  amounting  to  sixty-eight  dollarB 
and  twenty-six  cents  for  said  term.  There  was  also  taxed  an  item 
of  sixteen  dollars  and  ten  cents  for  the  fees  of  Jacob  I.  Gotthelf  as 
a  witness  for  the  October  term,  the  appellant  claiming  in  opposi- 
tion thereto  that  he  was  an  attorney  and  counselor  at  law  and  that 
he  did  not  attend  said  term  in  the  capacity  of  a  witness. 

The  Special  Term  disallowed  certain  items  taxed  by  the  coontj 
clerk,  but  allowed  the  items  above  mentioned. 

Edgar  T,  Brackett  [^Benjamin  P.  Wheat  of  counsel],  for  the 
appellant. 

Rutherford  W.  Kathan  [  W.  E.  Bennett  of  counsel],  for  the 
respondents. 

COOHKANK,  J. : 

The  cause  not  being  at  issue  when  the  May  term  was  held  it  was 
neither  necessarily  nor  properly  on  the  calendar  for  that  term.  (Code 
Civ.  Proc.  §  3251.)  Unless  there  is  something  in  the  case  to  take 
it  out  of  the  general  rule  it  was  clearly  improper  to  tax  a  term  foe 
or  witnesses'  fees  for  that  term. 

The  respondents  seek  to  avoid  the  application  of  such  general 
rule  because  of  an  understanding  with  counsel  for  plaintiff  to  the 
effect  that  the  cause  would  be  placed  in  readiness  for  trial  and  tried 
at  the  May  term,  and  that  relying  on  such  understanding  they 
prepared  for  trial  and  subpoenaed  witnesses  for  said  term. 

Counsel  for  plaintiff  says  in  an  affidavit  that  a  conversation  was 
had  before  the  order  of  substitution  was  made,  in  which  conver- 
sation it  was  stated  "  that  if  they  could  get  an  order  of  substitution 
and  the  new  pleadings  ready,  and  both*  parties  be  able  to  get  read? 
for  trial,  that  a  trial  at  said  May  Term  would  be  agreeable  to  both, 
but  it  was  further  distinctly  stated  and  understood  between  said 
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parties  that  neither  party  woald  be  understood  as  putting  himself 
in  a  position  to  be  forced  to  trial,  or  of  promising  to  try  said  case 
at  said  term." 

No  agreement  in  writing  was  made  as  required  by  rule  11  of  the 
General  Rules  of  Practice,  and  this  controversy  resulting  from  such 
alleged  oral  agreement,  which  may  more  properly  be  called  an 
oral  disagreement,  demonstrates  the  wisdom  of  the  rule  requiring 
agreements  of  attorneys  to  be  reduced  to  writing. 

I  do  not  think,  however,  from  the  version  of  the  negotiations  as 
given  by  the  respondents'  counsel,  that  the  latter  was  entirely 
blameless  in  incurring  these  disbursements  for  the  May  term.  It 
frequently  happens  that  counsel  on  different  sides  of  a  cause 
indulge  in  expressions  of  a  desire  to  dispose  of  such  cause  at  an 
approaching  term  of  the  court,  and  of  an  intention  to  do  so  if  pos- 
sible. I  cannot  discover  from  the  affidavit  of  respondents'  counsel 
that  counsel  for  the  appellant  did  anything  more.  That  affidavit 
states  that  several  conversations  took  place,  ^^and  that  it  was  talked 
and  agreed  *  *  *  that  the  action  should  be  tried  at  said  term 
of  court  held  in  Saratoga  county  on  the  20th  day  of  May,  1907,  if 
it  could  he  done^  and  that  said  defendants  Eathans'  answers  to  said 
supplemental  complaint  might  be  served  at  any  time  before  their 
time  to  answer  had, expired  after  the  service  of  said  supplemental 
complaint  and  the  cause  was  set  down  for  trial  on  the  call  of  the 
calendar  of  said  court  on  the  opening  day  thereof  for  the  23rd  day 
of  May,  1907."  Here  was  no  unqualified  agreement  to  try  the  case 
at  said  term.  It  does  not  clearly  appear  that  plaintiff's  counsel 
knew  that  on  the  call  of  the  calendar  the  cause  was  set  down  for 
trial  for  the  twenty-third  of  May,  or  that  he  acquiesced  therein. 
The  order  for  the  substitution  of  the  plaintiff  had  been  opposed  by 
the  respondents.  At  least  twice  before  the  May  term  plaintiff's 
counsel  had  requested  the  service  of  respondents'  answers,  but  they 
had  not  been  served  when  the  cause  was  actually  reached  for  trial. 
There  was,  therefore,  nothing  to  try.  Respondents  took  the 
unusual  and  irregular  course  of  preparing  for  trial  and  subpoenaing 
their  witnesses  before  serving  their  answers.  Until  an  issue  was 
formed  there  was  no  occasion  for  witnesses.  The  respondents  cer- 
tainly cannot  complain  of  plaintiff  for  not  trying  the  case  when 
because  of  their  own  delay  and  negligence  it  was  not  in  readiness 
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for  trial.  They  should  also  have  known  that  even  if  they  had 
promptly  served  their  answers,  the  cause  nevertheless  could  not 
have  been  tried  until  the  other  defendants  had  either  pleaded  at 
were  in  default.  I  think  the  respondents  should  attribute  thdr 
unnecessary  expenditure  of  witnesses'  fees  to  their  own  looBenesB  of 
practice  rather  than  to  the  unfairness  or  duplicity  of  oppodog 
counsel. 

The  fees  of  the  witness  Gotthelf  for  the  October  term  were 
properly  taxed,  although  he  was  an  attorney  at  law  and  rendered 
services  for  the  respondents  in  connection  with  the  cause.  The 
services  were  of  such  a  nature  as  might  have  been  performed  bj 
one  not  an  attorney,  and  he  did  not  sustain  the  relation  of  attoruej 
or  counsel  to  the  action  within  the  meaning  of  section  3288  of  the 
Code  of  Civil  Procedure. 

The  order  should  be  modified  so  as  to  disallow  the  term  and  wit- 
nesses' fees  for  the  May  (1907)  term,  and  as  thus  modified  affirmed 
80  far  as  appealed  from,  without  costs. 

All  concurred. 

Order  modified  so  as  to  disallow  term  and  witnesses'  fees  for  die 
May  (1907)  term,  and  as  thus  modified  afi&rmed  so  far  as  appealed 
from,  without  costs. 


Joseph  Mabonb,  Appellant,  v.  Hinckel  Bbkwkey  Compaht, 
Respondent,  Impleaded  with  Geokge  C.  Hawley  and  Others, 
Defendants. 

Third  Department,  May  6,  1908. 

Landlord  and  tenant  —  assignment  of  lease  —  liability  for  rent. 

The  assigDee  of  a  lease  ia  possession  of  the  premises  is  liable  to  the  lessor  for 
rent  during  his  possession. 

In  an  action  by  the  lessor  against  such  assignee  it  is  error  to  dismiss  the  com- 
plaint when  it  appears  that  the  defendant  refused  to  allow  the  plaintiff  to 
occupy  the  premises,  asserted  that  its  right  to  possession  was  superior  to  iti 
assignor,  and  refused  to  consent  to  a  sale  of  the  premises  except  subject  to  the 
lease. 

CEBflTEB  and  Sbwell,  JJ.,  dissented. 
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Appeal  by  the  plaintiff,  Joseph  Marone,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant  brewery  company,  entered 
in  the  oflBce  of  the  clerk  of  the  county  of  Albany  on  the  Slst  day 
of  January,  1907,  upon  the  dismissal  of  the  complaint  by  direction 
of  the  court  at  the*  close  of  the  plaintiff's  case  upon  a  trial  at  the 
Albany  Trial  Term. 

Frank  Cooper  and  NeiU  F.  Towner^  for  the  appellant. 

RoBendaHe  da  Hessherg  {Murray  Downs  of  counsel],  for  the 
respondent. 

Cochrane,  J. : 

This  is  an  action  to  recover  of  the  respondent,  Hinckel  Brewery 
Company,  rent  of  certain  premises  for  four  months  from  June  1  to 
October  1,  1904,  at  the  rate  of  $100  a  month.  Plaintiff  owned  the 
premises,  which  consisted  of  a  saloon  and  concert  hall,  and  on  Jan- 
uary 30, 1904,  executed  to  John  D.  Van  Eck  a  written  lease  thereof 
for  three  years  with  the  privilege  of  renewal.  On  the  same  day 
Van  Eck  assigned  the  lease  to  respondent.  On  the  day  when  the 
lease  was  executed  and  assigned  plaintiff  sold  to  respondent  a 
quantity  of  personal  property  then  in  the  saloon  and  concert  hall 
and  of  the  value  of  about  $2,000.  Allusion  is  made  in  the  lease 
to  such  sale,  but  it  has  no  bearing  on  the  question  now  presented. 
Van  Eck  for  a  time  conducted  business  on  the  premises,  but  during 
the  time  for  which  plaintiff  seeks  to  recover  rent  herein  the  place 
was  closed  and  devoted  to  no  purpose  except  that  said  personal 
property  sold  by  plaintiff  to  respondent  was  during  all  of  such  time 
kept  and  stored  therein. 

It  appears  from  the  evidence  either  directly  or  inferentially  that 
respondent  for  the  first  four  months  of  the  lease  paid  the  rent 
amounting  to  $400.  Its  oflScers  asserted  their  control  of  the  prem- 
ises, at  one  time  saying  to  plaintiff,  "  We  have  charge  of  the  place, 
stuff  and  everything,"  and  making  similar  assertions  to  other  par- 
ties. They  negotiated  in  connection  with  plaintiff  for  a  sale  of  the 
premises  and  refused  to  allow  him  to  make  such  sale  except  subject 
to  the  lease  unless  the  purchaser  would  also  purchase  said  personal 
property.  They  also  refused  to  allow  plaintiff  to  occupy  the  place 
unless  he  made  arrangements  satisfactory  to  themselves.     At  the 
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very  time  when  this  rent  was  falling  dae  and  plaintiff  was  demand- 
ing  it  of  respondent,  the  latter  did  not  disclaim  possession  or 
remove  the  personal  property  or  abandon  the  premises.  Asserting 
that  Yan  Eck  had  nothing  to  do  with  the  premises,  and  holding 
from  him  an  assignment  of  the  lease,  respondent  continued  to 
occnpy  said  premises  with  its  personal  property  although  plaintiff 
was  all  the  time  demanding  of  it  the  payment  of  the  rent. 

From  the  foregoing  evidence  it  would  have  been  a  proper  dednc- 
tion  by  the  jury  that  the  respondent  was  in  possession  of  the  leased 
premises  under  its  assignment  of  the  lease ;  and  had  the  jury  bo 
found  the  right  of  plaintiff  to  a  recovery  would  have  been 
established. 

The  assignee  of  a  lease  in  possession  of  the  leased  premises  is  lia- 
ble to  the  lessor  for  the  rent  during  such  possession.  {SayUs  v. 
Kerr^  4  App.  Div.  150 ;  Clarh  v.  Aldrwhj  Id.  623 ;  I^rank  v. 
iT.  r.,  Z.  K  <&  W.  li.  R,  Co.,  122  N.  Y.  197, 215 ;  DafnainmOe  v. 
Mann,  32  id.  197 ;  Dassori  v.  Zarek,  71  App.  Div.  538.) 

It  was,  therefore,  error  to  dismiss  the  complaint. 

The  judgment  must  be  reversed  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event. 

All  concurred,  except  Chester  and  Sewell,  JJ.,  dissenting. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event. 


George  F.  Troutwine,  Appellant,  v,  Francis  L.  Hoff,  Bespondent 

Third  Department,  May  6.  1908. 

Bills  and  notes  —  note  given  for  purchase  price  of  stock  —  contract  — 
agreement  to  renew  until  note  paid  by  dividends  —  damagea. 

The  defendant  on  inducing  the  plaintiff  to  buy  the  treasury  stock  of  a  corporation 
not  owned  by  him  agreed  to  take  his  note  for  four  months  and  individaally 
promised  to  renew  the  same  every  four  months  until  the  dividends  upon  the 
stock  should  pay  the  sum  due.  The  plaintiff  paid  interest  upon  tjbie  note  and 
its  renewals,  but  Anally  was  compelled  to  pay  the  note  by  a  bank  wbidi  had 
discounted  it  for  the  defendant. 
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MM,  that  the  agreement  was  valid,  based  upon  a  sufficient  consideration,  and 

that  the  defendant  had  broken  the  agreement; 
That  a  verdict  for  the  plnintill  for  nominal  damages  should  be  modified  so  as  to 

award  bim  seventeen  dollars  and  fifty-seven  cents. 
Kelloog  and  Chbsteb,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  George  F.  Troutwine,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff  for  nominal  damages, 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  Fulton  on  the  8th 
day  of  January,  1907,  upon  the  decision  of  the  court  rendered  after 
a  trial  at  the  Fulton  Trial  Term,  a  jury  having  been  waived. 

-F.  0.  Wood  J  for  the  appellant. 

H,  D.  Wrighty  for  the  respondent. 

Judgment  modified  so  as  to  award  plaintiff  seventeen  dollars  and 
fiftynseven  cents  damages,  and  as  tlius  modified  affirmed,  without 
costs,  upon  the  opinion  of  H.  T.  Kellogg,  J.,  at  Trial  Term. 

All  concurred,  except  Kellogg,  J.,  dissenting  in  an  opinion,  in 
which  Chester,  J.,  concurred. 

The  following  is  the  opinion  of  the  court  below : 

Henby  T.  Kellogg,  J.  : 

In  order  to  induce  the  plaintiff  to  purchase  treasury  stock  of  the 
Idaho-Maryland  Development  Company  at  the  price  of  $2,500,  the 
defendant,  an  ofllcer  of  said  company,  agreed  to  take  a  note  of 
tlie  plaintiflf  therefor  for  four  months  and  individually  prom- 
ised to  renew  the  same  every  four  months  thereafter  until  the 
dividends  upon  said  stock  should  pay  the  said  sum.  It  is  evident 
from  the  written  contract  itself  that  the  plaintiflf  was  to  pay  all 
interest  charges  upon  said  note,  for  the  renewals  were  to  continue, 
not  until  the  note  and  the  interest  was  fully  paid  by  dividends,  but 
until  the  sum  of  $2,600,  which  was  the  principal  sum  of  the  note, 
had  through  such  dividends  been  fully  paid.  That  the  plaintiff 
was  to  pay  all  interest  charges  upon  said  note  and  its  renewals  is 
proven  beyond  controversy  by  the  conduct  of  the  plaintiff,  who  at 
the  time  of  the  giving  of  the  original  note  and  the  many  renewals 
thereof  prepaid  the  interest  charges  without  objection  or  pro- 
test, thus   giving   to    the    agreement    a    practical    interpretation 
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which  cannot  now  be  departed  from.  The  original  note  and  itg 
renewals  were  payable  to  the  order  of  the  defendant.  They  were 
discounted  by  him  at  a  banking  liouse.  After  many  renewals  tlie 
discounting  bank  at  last  refused  to  renew  again,  sued  the  note  thea 
possessed  by  it,  and  the  plaintiff  was  compelled  to  pay  the  same. 
It  is  evident  that  the  parties  to  this  action  made  a  valid  agreemeot 
based  upon  consideration  and  that  the  defendant  has  broken  that 
agreement.  It  is  not  clear,  however,  that  the  plaintiff  has  sustained 
any  damage.  He  lias  retained  in  his  hands  the  stock  sold  him 
through  the  defendant,  and  will  retain  the  same,  although  he  obtains 
judgment  in  this  action,  for  that  stock  never  belonged  to  the  defend- 
ant and,  therefore,  a  judgment  in  favor  of  the  plaintiff  will  not  of 
itself  transfer  title  in  the  same.  It  does  not  appear  that  the  stock 
in  question  is  without  value.  For  all  that  appears  that  stock  may 
be  worth  much  more  than  the  sura  of  $2,500.  For  this  reason, 
therefore,  it  is  impossible  to  determine  whether  the  plaintiff  has  been 
injured  at  all  by  the  defendant's  breach  or  how  great,  if  any,  that  injoiy 
is.  Again,  as  determined,  it  was  agreed  between  the  parties  that  the 
plaintiff  should  pay  interest  upon  the  note  and  all  its  renewals.  If 
no  dividends  were  ever  paid  by  the  company,  then  under  the  agree- 
ment the  plaintiff  would  be  obliged  to  pay  in  quarterly  installments 
perpetually  the  interest  charges  on  the  principal  sum  thereby  prom- 
ised. The  damage  of  the  plaintiff  is  plainly  the  remainder  after 
deducting  from  the  sum  of  $2,500  the  present  value  of  a  dischaige 
from  an  obligation  to  pay  in  perpetuity  the  annual  interest  of  six 
per  cent  on  such  sum.  What  is  it  worth  to  be  relieved  of  the  pay- 
ment of  the  interest  on  that  sum  of  money  for  an  infinite  number 
of  years  ?     Evidently  the  sum  of  $2,500. 

For  all  these  reasons  judgment  shall  follow  for  the  plaintiff  for 
nominal  damages  only. 

Kellogg,  J.  (dissenting) : 

This  controversy  arises  over  a  contract,  made  October  17,  1904, 
for  the  sale  by  the  defendant  to  the  plaintiff  of  stock  in  a  gold 
mining  company.  The  contract  recited  that  the  plaintiff  had  pur- 
chased 5,000  shares  of  the  stock  for  the  sum  of  $2,500,  "  and  in 
consideration  of  said  purchase,  the  party  of  the  second  part  (defend- 
ant) agrees  to  accept  said  note,  $2,500  for  four  months,  agreeing 
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to  renew  said  note  each  four  months  thereafter  until  the  said  divi- 
dends shall  pay  the  said  $2,500.  It  being  further  agreed  by  the  party 
of  the  first  part  (plaintifF)  that  he  will  apply  the  dividends  as  fast  as 
received  to  the  payment  of  said  stock." 

The  certificate  of  stock  had  indorsed  upon  it,  or  there  was  deliv- 
ered with  it,  a  "  guarantee  certificate,"  signed  by  the  company,  which 
proviiled  that  the  holder  "  is  entitled  to  receive  a  sum  equal  to  the 
price  paid  for  the  certificate,  with  ten  per  cent  interest.per  annum  for 
one-half  (i)  the  net  proceeds  of  the  mine  operated  by  said  company 
after  a  working  fund  not  to  exceed  *  *  *  $25,000  has  been 
provided,  until  a  sum  equal  to  the  full  purchase  price  of  the  certificate 
shall  have  been  paid.  All  certificates  of  this  company's  stock  sold 
carrying  this  agreement  are  to  participate  proportionately  in  the  one- 
balf  of  the  said  net  earnings  above  specified,  and  no  dividend  shall  be 
paid  by  this  company  until  the  amount  due  hereunder  shall  have 
been  paid  the  holder  hereof.  Not  more  than  *  *  *  400,000 
shares  of  stock  shall  be  sold  with  the  right  to  participate  as  above 
provided." 

The  note  was  given,  and  after  several  renewals  the  defendant 
failed  to  renew  and  the  plaintiff  was  compelled  to  pay  it,  and  brings 
this  action  to  recover  the  amount  so  paid.  Nothing  has  been  real- 
ized from  the  stock.  The  trial  court  found  that  by  reason  of  the 
defendant's  breach  of  the  agreement  the  plaintiff  was  entitled  to 
damages,  but  awarded  only  six  cents,  upon  the  theory  that  the  plain- 
tiflf  was  bound  to  pay  the  renewals  perpetually  and,  therefore,  was 
not  injured  by  the  present  payment  of  the  principal.  The  state- 
ments made  by  the  defendant  that  the  stock  was  being  sold  for  the 
company  to  raise  money  to  unwater  and  retimber  its  mine,  and  that 
the  note  was  to  be  discounted  by  one  of  its  directors,  undoubtedly 
influenced  the  plaintiff,  but  they  cannot  influence  the  court,  because 
the  defendant,  with  full  knowledge  of  the  facts,  has  omitted  to 
swear  to  them.  The  note  was  payable  to  the  defendant  and 
indorsed  by  him ;  it  does  not  appear  tliat  it  was  indorsed  by  or 
discounted  for  any  other  person.  It  does  not  appear  that  the  com- 
pany ever  received  any  of  the  proceeds.  If  the  stock  was  actually 
being  sold  for  the  company  to  raise  $100,000,  the  guaranty  certificate 
limiting  this  class  of  stock  to  400,000  shares  raises  the  inference 
that  the  defendant  was  principally  interested  in  this  sale.    If  5,000 
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shares  were  being  sold  for  $2,500,  such  terms  would  indicate  that 
400,000  shares  should  produce  $200,000,  with  the  resultant  profit 
to  some  one  of  apparently  $100,000. 

The  plaintiff  is  a  glove  manufacturer  at  Gloversville.  Sometime 
before  this  transaction  the  defendant  came  to  Gloversville  and  sold 
the  plaintiff  5,000  shares  of  this  stock  for  $2,500  and  received  hie 
notes  and  checks  therefor,  with  the  parol  understanding  that  the 
note  could  be  renewed  if  the  plaintiff  desired.  Thereafter  plaintiff 
visited  the  mine,  was  much  pleased  with  what  he  saw  and  spole 
highly  of  the  work  going  on  and  of  the  prospects  of  the  mine. 
After  his  return  the  defendant  came  to  Gloversville  u]X>a  two  occa- 
sions and  tried  to  sell  plaintiff  5,000  shares  more  of  the  stodL 
Plaintiff  swears  that  the  defendant  said  that  as  a  matter  of  induce- 
ment he  would  make  an  agreement  whereby  it  would  not  need  a 
cent  of  money  to  purchase  this  stock.  The  defendant  swears  he  told 
plaintiff  that  if  he  would  give  him  a  letter  recommending  the  mioe 
he  would  carry  his  notes  so  that  he  would  not  have  to  put  anything 
in  it.  "  I  would  carry  his  notes  until  tiie  dividends  paid  for  Ujc 
stock ;  *  *  *  that  I  stood  pretty  well  with  the  bank  and  I 
would  renew  these  notes.  We  expected  the  thing  would  pay  din- 
dends  inside  of  a/year,  and  I  would  carry  the  notes  for  him  and 
would  give  him  an  agreement  to  that  effect."  Both  parties,  it 
seems,  gave  evidence  of  the  conversations  at  the  time  of  and  pre- 
ceding the  transaction. 

If  upon  sucli  a  sale  defendant  took  a  note  without  interest,  agree- 
ing to  renew  it  until  the  note  is  paid  from  a  source  outside  of  the 
parties  to  it,  it  would  naturally  follow  that  the  plaintiff  is  not 
responsible  for  the  cost  of  the  renewal.  Defendant  paid  the  dis- 
count upon  the  original  note.  The  cost  of  renewing  a  note,  payable 
without  interest,  is  tlie  discount  for  the  time  of  the  renewal.  If 
this  note  were  renewed  from  time  to  time  promptly,  it  would  ncTer 
be  in  default  and  would  never  call  for  more  than  the  original 
amount.  That  perhaps  suggests  a  reason  why  the  contract  provided 
that  the  dividends  from  the  mine  were  to  pay  the  $2,500  withoot 
mentioning  interest.  There  could  be  no  interest  if  the  defendant 
kept  his  promise. 

Assuming,  as  we  may,  that  the  stock  was  the  defendant's  and  the 
note  his,  the  transaction  then  assumes  the  form  whereby  the  defend* 
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ant  holds  the  plaintifiPs  note  for  four  months,  without  interest, 
which  defendant  is  to  keep  renewed  until  the  dividends  from  the 
mine  pay  it.     If  he  retains  the  note  there  is  no  necessity  for  the 
renewal  or  the  payment  therefor.     If  he  uses  the  note  at  a  bank, 
and  thus  obtains  the  money  upon  the  plaintiffs  credit,  he  should 
pay  the  renewals.     The  plaintiff  acquires  no  interest  in  the  stock, 
except  as  the  holder  of  the  paper  title,  until  the  dividends  which 
he  receives  as  a  trustee  have  extinguished  the  note.     Then,  and 
only  then,  the  stock  is  of  value  to  him.     The  plaintiff  was  not  seek- 
ing an  indorser,  and  he  did  not  understand,  and  the  defendant  did 
not  intend  him  to  understand,  that  he  was  to  pay  this  note  and  that 
the  defendant  was  indorsing  the  renewals  for  his  accommodation. 
The  refusal  to  buy  more  stock  except  upon  this  special  contract, 
allows  that  both  parties  had  in  contemplation,  if  the  defendant  was 
acting  honestly,  that  the  stock  itself  should  extinguish  the  note. 
The  defendant  has  violated  the  essential  part  of  the  agreement,  the 
condition  without  which  plaintiff  never  would  have  entered  into  it, 
and  a  business  man  has  been  required  to  withdraw  from  his  business 
$2,500  in  cash  to  meet  an  obligation  which  has  been  thrust  upon 
him  by  the  defendant's  breach  of  contract.     According  to  the 
intent  and  the  agreement  of  the  parties,  plaintiff  should  still  have 
hia  $2,500  and  the  defendant  should  finance  the  transaction  for  the 
fatnre  as  he  agreed. 

Plaintiff,  therefore,  has  a  cause  of  action  against  the  defendant 
for  the  violation  of  his  agreement,  and  should  recover  such  damages 
as  will  fairly  restore  him  to  the  position  in  which  he  was  before  the 
breach  occurred.  It  is  true  that  the  ordinary  damages  for  the  non- 
payment of  money  is  legal  interest,  and  that  if  payment  of  a  debt 
bearing  interest  is  brought  about  before  the  due  day,  the  debtor 
ordinarily  may  not  recover  more  than  nominal  damages,  as  he 
escapes  the  payment  of  interest.  But  that  does  not  meet  the  situa- 
tion here.  The  plaintiff  was  not  the  defendant's  debtor.  The 
note  and  the  contract  are  to  be  read  together,  and  make  the  only 
contract  between  the  parties.  It  does  not  follow  that  if  the  plain- 
tiff is  liable  to  pay  for  the  renewals  that  he  has  not  suffered  damage 
by  being  compelled  to  pay  a  debt  which  it  was  agreed  he  never 
should  pay.  The  only  purpose  of  this  contract  was  to  assure  the 
App.  Div.— Vol.  CXXVL        36 
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plaintiff  that  the  dividends  and  not  himself  should  pay  this  Dote. 
The  parties,  by  their  contract,  have  established  that  as  between 
them  there  is  a  difference  between  the  payment  of  the  note  at  ooee 
and  the  payments  of  renewals  for  it  nntil  the  mine  prodnces  the 
expected  results.  The  court  should  not  do  violence  to  their  inten- 
tions, but  should  treat  the  matter  as  the  contract  treated  it — th&tis, 
that  there  is  a  material  difference  between  the  continued  renewal  of  a 
note  and  the  present  payment  of  it.  We  should  not  indulge  in  refined 
distinctions  to  relieve  the  defendant  of  the  burden  of  his  contract 
and  to  deprive  the  plaintiff  of  the  only  benefit  which  could  be 
derived  from  it.  If  the  defendant  may  with  impunity  violate  this 
agreement,  the  court  is  encouraging  double  dealing  and  depriving  a 
solemn  contract  between  the  parties  of  all  the  force  which  thej 
intended  to  give  it. 

The  history  of  the  late  panic  is  an  ample  illustration  that  a  busi- 
ness man  who  has  made  definite  contracts  for  the  renewal  of  his 
bank  paper  is  in  a  very  advantageous  position,  and  that  he  wonld 
have  suffered  great  damage  if  by  a  violation  of  his  contracts  he  had 
been  compelled  to  raise  money  to  pay  notes  thus  provided  for.  We 
cannot  say,  and  we  are  not  called  upon  in  behalf  of  the  defendant 
to  assume,  that  the  cost  of  the  renewal  of  a  bank  note  perpetually, 
where  there  is  no  obligation  to  pay  the  principal,  will  be  such  tliat 
it  is  equivalent  to  the  present  payment  of  theprincipaL  The  fntnre 
is  so  uncertain  and  the  financial  horizon  is  so  clouded  that  we  can- 
not forecast  them.  Justice  is  done  by  disregarding  the  fact  that 
the  note  was  discounted  at  the  bank,  and  treating  it  as  a  note 
received  by  the  defendant  for  the  sale  of  his  stock  which  by  agree- 
ment the  plaintiff  was  not  personally  to  pay  and  which  by  trick  the 
defendant  had  compelled  him  to  pay.  It  needed  no  renewals  and 
required  no  payment  for  renewals. 

The  court  can  do  justice  to  these  parties  without  determining  that 
the  first  fault  on  the  part  of  the  defendant  was  in  the  failure  to 
renew  the  note  the  last  time.  Previously,  by  a  faihire  to  renew 
one  of  the  notes,  he  liad  obtained  in  some  way  the  plaintiff's  note 
for  $500  to  be  used  in  renewal,  but  discounted  it  for  hia  own 
benefit,  while  the  plaintiff  still  remained  liable  upon  the  $2,500 
note.  It  is  not  difficult  to  determine  that  his  effort  from  the  first 
was  to  compel  plaintiff  to  pay  the  note.     The  sale  of  this  stock  with 
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the  gaaranty  certificate,  the  defendant's  agreement,  and  the  state- 
ments lie  made,  show  that  the  transaction  was  at  least  peculiar  and 
throw  a  great  doubt  upon  the  fairness  of  the  defendant's  conduct 
from  the  beginning,  and  indicate  that  the  stock  had  no  substantial 
value.  Without  considering  when  the  defendant  began  to  act 
unfairly,  it  is  evident  that  by  trick  he  has  obtained  $2,500  from  the 
plaintiff  and  had  the  benefit  of  it,  and  has  compelled  the  plaintiff 
to  pay  $2,600  which  he  had  led  the  plaintiff  to  believe  he  would 
never  be  required  to  pay.  The  language  and  the  scheme  were  the 
defendant's,  and  should  be  construed  against  him,  and  he  should  be 
held  to  the  construction  which  he  wanted  the  plaintiff  to  put  upon 
it.  If  the  defendant  is  now  required  to  restore  to  the  plaintiff  the 
$2,500  and  the  interest,  he  is  still  entitled  to  receive  the  first  $2,500 
which  the  plaintiff  realizes  from  the  dividends  on  the  stock.  The 
parties  are  just  where  the  contract  put  them,  except  the  defendant, 
by  refusing  to  renew  the  note  according  to  the  agreement,  has  lost 
the  further  benefit  of  the  plaintiff's  credit.  The  fact  that  the  stock 
stands  in  the  plaintiff's  name  will  probably  never  benefit  him  or 
injure  the  defendant. 

Bat  it  is  said  that  the  plaintiff  has  paid  several  renewals  and  has 
thus  construed  the  contract  as  creating  an  obligation  so  to  do.  But 
the  defendant  paid  the  discount  upon  the  first  note.  The  plaintiff 
denies  tliat  he  understood  that  the  note  was  to  be  discounted  at  the 
bank.  If  that  is  so,  it  is  not  strange  that  when  he  found  it  had 
been  discounted  he  was  willing  to  pay  the  renewal  rather  than  have 
any  controversy  at  that  time.  Four  months  after  the  transaction, 
and  at  the  first  renewal,  he  probably  continued  to  believe  the  story 
of  the  defendant,  and  as  he  was  soon  to  be  so  rich  from  the  mine 
perhaps  he  did  not  feel  like  questioning  a  small  matter.  Both 
parties  have  been  sworn  and  have  been  permitted  to  give  their  ver- 
sion as  to  just  what  was  said  when  the  contract  was  made,  and 
neither  affirms  that  anything  was  said  as  to  who  was  to  pay  the 
renewals.  Their  evidence  leaves  nothing  to  inference,  except  the 
interpretation  of  what  they  said  and  wrote  at  the  time.  It  is  quite 
probable  that  both  were  not  thinking  the  same  thing,  although  their 
statements  do  not  materially  differ.  Treating  the  stock  and  note  as 
the  defendant's  his  duty  to  pay  the  renewal  is  plain,  and  the  fact 
that  the  plaintiff  may  have  misunderstood  or  did  not  insist  upon 
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bis  legal  rights  four  months  after  the  contract  was  made  shonld  not 
now  alter  the  legal  rights  of  the  parties,  especially  in  favor  of  die 
defendant  who  has  violated  his  contract  and  wronged  the  plainti£ 
I,  therefore,  think  the  plaintiff  is  entitled  to  recover  the  amoimt 
paid,  with  interest,  and  that  the  judgment  shonld  be  reversed  upon 
the  law  and  the  facts  and  a  new  trial  granted,  with  costs  to  tlie 
appellant  to  abide  the  event. 

Chester,  J.,  concurred. 


Charles  B.  Andrus,  Appellant,  v.  John  C.  Harris,  Respondent 

Third  Department,  May  22,  1906. 

Slander — defenses  —  demurrer — costs. 

In  an  action  for  slander,  facts  showing  provocation  are  good  as  a  partial  defesae: 
but  a  demurrer  will  be  sustained  to  an  allegation  of  facts  neither  provocaSiTe 
nor  brought  to  the  defendant's  knowledge  before  the  slander. 

Although  demurrers  to  various  defenses  have  been  sustained,  an  amendmcfll 
should  be  conditioned  on  the  payment  of  a  single  bill  of  costs. 

Kellogg,  J.,  dissented  in  part. 

Appeal  hy  the  plaintiflF,  Charles  B.  Andrns,  from  so  mach  of  ao 
interlocutory  judgment  of  the  Supreme  Court  in  part  in  favor  of  tbe 
defendant,  entered  in  the  oflSce  of  the  clerk  of  the  county  of  Sara- 
toga on  the  14:th  day  of  November,  1907,  upon  the  decision  of  the 
court,  rendered  after  a  trial  at  the  Saratoga  Special  Term,  as 
overrules  the  plaintiffs  demurrer  to  the  third  and  fifth  answers 
and  defenses  set  up  in  the  amended  answer  to  the  first  canse  of 
action  set  up  in  the  complaint. 

William  S.  Ostrander^  for  the  appellant 

W.  E,  Bennetty  for  the  respondent. 

Per  Citbiam  : 

In  our  opinion  the  third  defense  is  good  as  a  partial  defeose,  asit 
alleges  facts  which  may  be  considered  a  provocation  for  the  utter- 
ance claimed  to  be  slanderous.  The  fifth  defense  is  not  good, 
because  the  matters  alleged  are  neither  matters  of  provocation,  nor 
are  they  shown  to  have  been  brought  to  the  knowledge  of  tbe 
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defendant  before  the  utterance  alleged  to  be  slanderons.  Judg- 
ment should,  tlierefore,  be  modified  so  as  to  sustain  plaintiff's 
demurrer  to  the  fifth  defense,  with  leave  to  amend  upon  payment 
of  costs  of  the  demurrer.  Only  one  bill  of  costs,  however,  is  to  be 
charged  the  defendant  for  the  privilege  of  amending,  if  the  defend- 
ant shall  avail  himself  of  the  right  to  amend  the  second  and  fourth 
defenses  under  the  privilege  granted  him  in  the  original  judgment. 
As  thus  modified  the  interlocutory  judgment  is  afiirmed,  without 
costs  of  this  api)eal. 

All   concurred,  except  Kbllogo,  J.,  who  considered  the  fifth 
defense  proper  in  mitigation. 

Interlocutory  judgment  modified  as  per  opinion,  and  as  so  modi- 
fied affirmed,  without  costs  of  this  appeal. 


John  W.  Shook  and  Frkdbeiok  E.  Shook,  Appellants,  v.  Catherine 

Fox,    Respondent,    Impleaded  with    Emma  Kibkpatbiok    and 

Others. 

Third  Department,  May  22, 1908. 

Evidence  —  traasactiona  with  decedent  —  Code  of  Civil  Procedure, 
§g  829  and  880  —  depoaition  of  deceaaed  witneaa  — booka— hearaay 
—  preanmption. 

The  defendant  in  an  action  of  ejectment  should  not  be  allowed  to  give  evidence  as 
to  a  contract  between  the  plaintifTs  deceased  ancestor  and  a  third  partj  made 
for  her  benefit;  but  under  the  circumstances  of  the  case  the  error  will  be  dis- 
regarded where  the  same  evidence  is  given  without  contradiction  by  a  third 
party  through  whom  the  defendant  does  not  claim. 

The  evidence  of  a  witness  through  whom  the  defendant  does  not  claim  is  admis- 
sible although  taken  de  bene  esse  while  the  witness  was  on  his  death  bed,  in 
another  action  of  ejectment  brought  by  the  life  tenant  of  the  estate  of  which 
plaintiffs  are  remaindermen  against  the  same  defendant. 

Where  parties  go  to  an  attorney  at  law  intending  to  draw  a  given  paper,  there 
ia  a  presumption  that  the  document  as  drawn  was  of  a  nature  that  would 
accomplish  the  result  desired. 

Id  such  action  of  ejectment  the  books  of  the  plaintiff's  deceased  ancestor  are 
properly  excluded  as  hearsay. 

KkIjLOOg  and  Gochbakb,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  plaintiffs,  John  W,  Shook  and  another,   from 
a   judgment  of   the  Supreme  Court  in   favor  of   the  defendant 
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Catherine  Fox,  entered  in  the  office  of  the  clerk  of  the  county  of 
Eensselaer  on  the  26th  day  of  October,  1907,  upon  the  decision  of 
the  court,  rendered  after  a  trial  at  the  Rensselaer  Trial  Term,  a  joiy 
having  been  waived,  dismissing  the  complaint. 

H.  D.  Bailey^  for  the  appellants. 
John  B.  Holmes^  for  the  respondent. 

Smith,  P.  J. : 

In  1901  John  Striker  died  with  the  record  title  to  a  lot  fiftj  feet 
front  upon  Fourth  avenue,  in  the  village  of  Lansingbarg ;  the  lot 
was  a  double  lot  with  a  double  house  thereupon ;  the  north  half 
Striker  obtained  by  purchase  in  1897 ;  the  south  half  thereof,  which 
is  the  property  in  litigation  here,  Striker  obtained  from  Anna  M. 
Hall  in  1894.  These  plaintiflEs  claim  under  the  will  of  Striker. 
The  material  part  of  that  will  reads  as  follows :  "  First.  I  give  at 
the  decease  of  my  wife  the  lot  owned  by  me  on  Fourth  Avenue  in 
Lansingburgh,  N.  Y.,  between  Seventeenth  Street  and  Eighteenth 
Street,  to  John  W.  Shook,  for  and  during  his  natural  life ;  and  at 
his  decease  I  devise  the  same  in  fee  to  John  Shook  and  Frederick 
Shook,  sons  of  said  John  W.  Shook,  equally,  share  and  share  alike;'' 
and  these  plaintiflEs  as  remaindermen  claim  the  title  to  the  land  in 
controversy. 

The  defendant,  on  the  other  hand,  claims  that  she  is  the  lawful 
owner  of  said  premises,  and  that  the  lot  referred  to  in  the  will  of 
Striker  was  the  north  lot  purchased  in  1897,  and  did  not  include 
the  south  part  of  this  double  lot  which  she  owns.  Her  evidence  in 
part  is  that  this  property  was  once  owned  by  Charles  Kirkpatrick, 
subject  to  a  mortgage  of  $1,000  held  by  Anna  M.  Hall ;  that 
after  the  foreclosure  of  this  mortgage  had  been  commenced  Striker 
proposed  to  Kirkpatrick  that  if  he  would  deed  his  equity  in  the 
premises  to  defendant  he.  Striker,  would  purchase  this  mortgage 
and  give  it  to  defendant,  so  that  defendant  might  have  a  home; 
that  Charles  Kirkpatrick  and  his  wife,  pursuant  to  this  agreement, 
did  deed  the  said  premises  to  defendant,  but  that  Striker  did  not 
purchase  the  mortgage,  but  allowed  the  foreclosure  to  proceed  and 
the  property  to  be  bought  in  by  the  said  mortgagee,  under  an  agree- 
ment by  which  he  was  to  obtain  the  same  from  her  upon  payment 
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of  the  amount  due  upon  the  mortgage  ;  that  thereafter  he  did  pur- 
chase the  property  of  said  mortgagee ;  that  when  he  had  acquired 
title  he  and  defendant  and  Clmrles  Kirkpatrick  went  to  the  office  of 
a  lawyer  by  the  name  of  Hansom.  At  that  time  and  place  there 
was  drawn  "and  executed  a  paper  or  deed  which  gave  the  title  to 
defendant  upon  her  payment  of  rent  in  sufficient  amount  to  pay  the 
amonnt  paid  by  said  Striker  upon  the  mortgage,  or  if  the  said 
amount  should  not  be  paid  in  full  at  the  death  of  said  Striker,  then 
tlie  title  was  to  go  to  the  defendant  without  further  payment  on  her 
part ;  that  this  paper  or  deed  was  left  with  the  said  Hanson  in 
escrow  for  her,  and  that  the  defendant  continued  to  make  payments 
of  rent,  and  paid  a  substantial  sum  thereupon  prior  to  the  death  of 
said  Striker ;  that  the  said  Eansom,  the  lawyer  who  held  the  deed 
in  escrow,  is  dead,  and  that  the  paper  or  deed  cannot  be  found. 
These  are  substantially  the  facts  found  by  the  learned  trial  judge, 
and  upon  which  he  based  his  judgment  dismissing  the  plaintiff's 
conaplaint. 

We  are  of  the  opinion  that  the  evidence  of  the  defendant  as  to 
what  transpired  between  John  Striker  and  Charles  Kirkpatrick  in 
reference  to  a  contract  made  in  her  behalf  was  improperly  received. 
We  think  such  evidence  comes  clearly  within  the  condemnation  of 
the  prevailing  opinion  in  Sutton  v.  Smith  (175  N.  Y.  375).  The 
sanie  facts,  however,  were  sworn  to  more  in  detail  by  Charles  Kirk- 
patrick, and  were  not  contradicted,  as  in  truth  there  was  no  oppor- 
tunity to  contradict,  because  of  the  death  of  John  Striker.  Because 
the  facts  appear  by  evidence  of  another  witness  unimpeached  and 
uncontradicted,  we  are  of  the  opinion  that  this  judgment  should  not 
be  reversed  by  reason  of  the  erroneous  admission  of  this  evidence. 
If  the  title  of  the  defendant  must  stand  upon  a  contract  between 
Striker  and  Charles  Kirkpatrick,  then  the  defense  must  fail,  because 
that  contract  has  been  sworn  to  by  Charles  Kirkpatrick,  who  would 
be  a  party  under  whom  the  defendant  would  then  claim,  and  such 
evidence  would  be  incompetent  to  prove  such  fact.  This  defense, 
however,  must  stand  upon  the  papers  or  deed  delivered  in  escrow 
to  Ransom  for  the  defendant.  While  the  evidence  is  not  as  clear 
and  distinct  as  we  might  well  wish  as  to  the  exact  nature  of  the 
paper,  and  as  to  whether  it  was  left  with  Ransom  or  kept  by 
Striker,  nevertheless  it  is  clear  that  the  parties  went  to  Ransom's 
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office  for  the  purpose  of  drawing  a  paper  which  would  give  this 
property  to  the  defendant  at  Striker's  death.  And  some  foree 
must  be  given  to  tlie  presumption  that  the  paper  was  of  a  nature 
that  would  accomplish  the  result  desired,  and  that  it  was  left  with 
Kansom  for  delivery  to  tlie  defendant  at  the  death  of  Striker. 
That  presumption  is  reinforced  by  the  fact  that  this  paper  appar- 
ently was  not  found  among  Striker's  papers  at  his  death,  and  we 
cannot  say  that  the  finding  of  the  trial  court  of  the  execntion  of 
the  deed  and  its  delivery  to  Bansoin  in  escrow  was  against  the 
weight  of  evidence.  The  evidence  of  Charles  Kirkpatrick  was 
given  practically  upon  his  death  bed.  It  is  not  likely  at  that  time 
that  he  was  telling  an  untruth,  and  the  trial  court  was  undonbtedij 
impressed,  as  we  have  been  impressed,  with  the  evident  intent  of 
these  parties  to  provide  a  home  for  the  defendant  at  the  death  of 
John  Striker.  Such,  too,  is  the  purport  of  the  declarations  of 
Striker  in  his  lifetime. 

The  evidence  of  Charles  Kirkpatrick  is  not  incompetent  under 
section  829  of  the  Code  of  Civil  Procedure.  Defendant  does  not 
claim  under  him.  But  this  evidence  was  given  in  an  action  of 
ejectment  brought  by  the  life  tenant  of  the  estate  of  which  these 
plaintiffs  are  remaindermen  against  this  same  defendant  Tint 
action  was  never  brought  to  trial,  and  the  evidence  was  taken 
before  a  referee  de  bene  esse.  This  evidence  would  seem  to  be  com- 
petent under  section  830  of  the  Code,  as  also  under  the  commoo 
law.  {Shaw  V.  J/'ew  York  EL  Ji.  li.  Co,,  187  N.  Y.  186.)  That 
the  remainderman  is  a  privy  of  the  life  tenant  is  held  in  Jackm 
V.  Zawson  (15  Johns.  539,  543). 

Complaint  is  further  made  that  the  trial  court  refused  to  allow 
in  evidence  the  books  of  Mr.  Striker,  and  of  the  executors  after 
his  death.  We  are  unable  to  see  how  these  books  could  in  anv 
way  be  competent*  Their  entries  constituted  mere  hearsay  en- 
dence,  and  we  are  referred  to  no  rule  of  law  which  makes  them  an 
exception  to  the  general  rule  requiring  the  exclusion  of  snch  evi- 
dence. We  have  examined  the  other  objections  to  this  judgment 
urged  by  the  appellant,  and  find  no  reason  for  reversing  the  same. 
The  judgment  should  be  affirmed,  with  costs. 

All  concurred,  except  Krllogo,  J.,  dissenting  in  opinion,  in 
which  Cochrane,  J.,  concurred. 
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Kbllooo,  J.  (dissenting) : 

The  judgment  appealed  from  rests  substantially  upon  the  evidence 
of  Kirkpatrick,  a  witness  now  deceased,  whose  testimony  was  taken 
on  behalf  of  the  defendant  Fox,  under  section  871  of  tlie  Code  of 
Civil  Procedure,  in  an  action  of  ejectment  brought  by  the  father  of 
the  plaintiffs  against  her. 

The  defendant  Fox  was  in  possession  under  one  Striker,  the 
former  owner,  and  she  claimed  to  own  the  property  by  virtue  of  a 
conveyance  or  agreement  from  him.  The  plaintiffs  claimed  that 
Striker  owned  the  property  at  the  time  of  his  death,  and  that  by  his 
will  their  father  was  given  a  life  estate  in  it,  with  remainder  to 
them.  The  father  brought  an  action  of  ejectment  against  the 
defendant  Fox,  which  she  defended,  in  which  the  question  litigated 
was  whether  Striker  or  the  defendant  Fox  owned  the  property  at 
the  time  of  his  death.  The  witness  Kirkpatrick  was  in  extremis  at 
the  time  of  his  examination,  and  died  the  next  day.  Thereafter  the 
plaintiff  in  that  action  died  before  its  determination,  and  the  plaintiffs 
bring  this  action  to  recover  the  same  property. 

Perhaps  a  life  tenant  may  do  certain  acts  while  in  possession  which 
may  prejudice  the  title  of  the  remainderman  ;  but  in  the  case  we  are 
now  considering  neither  the  alleged  life  tenant  nor  the  alleged  remain- 
dermen were  ever  in  possession,  and  the  defendant  asserts  that  neither 
had  any  interest  as  life  tenant,  remainderman  or  otherwise  in  this 
property. 

Section  830  of  the  Code  of  Civil  Procedure  permits  the  evidence 
^ven  upon  a  former  trial  by  a  witness  since  deceased  to  be  used 
in  an  action  relating  to  the  same  subject-matter  between  the  same 
parties  or  *^  their  legal  representatives."  It  is  evident  that  the  plain- 
tiffs are  not  the  legal  representatives  of  the  plaintiff  in  the  former 
action.  If  they  have  any  interest  in  this  property  they  acquired  it 
by  the  Striker  will.  It  is  true  the  alleged  interest  of  the  father,  and 
their  alleged  interest,  are  acquired  under  that  will,  which  will  is  not 
in  dispute ;  but  whatever  interest  they  had  in  the  property  they 
received  from  the  testator  and  not  from  their  father ;  they  have 
not  succeeded  to  any  right  or  interest  which  their  father  had  in  this 
property.  He  claimed  a  different  interest  and  a  different  estate  in 
the  same  property  traced  from  the  same  title ;  but  that  does  not 
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make  them  his  legal  representatives.  The  testimony  was  Dot 
admissible  within  the  provisions  of  that  section. 

This  provision  of  the  Code  in  its  present  form  is  subBtantiAllj  a 
declaration  of  the  commonlaw  rule,  which  is  said  to  be  an  excep- 
tion to  the  general  practice  that  hearsay  evidence  is  not  admissible. 
It  is  sometimes  incorrectly  said  that  this  evidence  is  received  because 
the  declarant  was  sworn  at  some  time  and  examined  bj  somebodj, 
and,  therefore,  the  statement  had  more  force  than  the  ordiDary  hear- 
say declaration.  But  the  rule  rests  upon  broader  and  more  reason- 
able grounds.  The  evidence  is  admissible  because  the  party  him- 
self was  present  at  the  former  trial,  and  had  the  opportunity  and 
was  charged  with  the  duty  of  making  a  full  cross-examination  of 
the  witness  with  reference  to  the  subject-matter,  and,  therefore,  it  is 
proper  that  such  evidence  be  considered  when  the  same  subject- 
matter  again  comes  in  controversy  between  them. 

Greenleaf  on  Evidence  (Vol.  1,  §  163)  states  the  role:  "But 
where  the  testimony  was  given  under  oath,  in  a  judicial  proceeding, 
in  which  the  adverse  litigant  was  a  party,  and  where  he  had  the 
power  to  cross-examine,  and  wiis  legally  called  upon  so  to  do,  the 
great  and  ordinary  test  of  truth  being  no  longer  wanting,  the  testi- 
mony so  given  is  admitted,  after  the  decease  of  the  witness,  in  any 
subsequent  suit  between  the  same  parties." 

In  Young  v.  Valentine  (177  N.  T.  347,  357)  the  coort  says: 
"  The  fundamental  ground  upon  which  evidence  given  by  a  wit- 
ness, who  afterwards  dies,  may  be  read  in  evidence  on  a  subsequent 
trial,  is  that  it  was  taken  in  an  action  or  proceeding  where  the  par- 
ties against  whom  it  is  offered  or  their  privies  have  had  both  the 
right  and  the  opportunity  to  cross-examine  the  witness  as  to  the 
statement  offered.  '  The  principle  on  which,  chiefly,  this  evidenoe  U 
admitted,  namely,  the  right  of  cross-examination,  requires  that  itB 
admission  be  carefully  restricted  to  the  extent  of  that  right ;  and 
tliat  where  the  witness  incidentally  stated  matter,  as  to  which  the 
party  was  not  permitted  by  the  law  of  trials  to  cross-examine  him, 
his  statement  as  to  that  matter  ought  not  afterwards  to  be  received 
in  evidence  against  such  party ' ". 

In  Deering  v.  Schreyer  (88  App.  Div.  457)  a  witness  was  sworn 
and  cross-examined  at  length  and  the  case  decided,  but  the  judg- 
ment was  reversed  upon  the  ground  that  the  court  had  no  jurisdie- 
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tion,  and  it  was  held  that  the  testimony  given  on  such  a  trial  could 
not  be  received  in  another  action  for  the  reason  that  as  the  court 
had  no  jurisdiction  tlie  party  was  not  legally  called  upon  to  cross- 
examine  the  witness. 

In  jBumham  v.  Burnham  (46  App.  Div.  513 ;  affd.,  165  N.  T. 
659,  on  opinion  below),  where  tlie  witness  was  fully  cross-examined 
upon  a  former  trial,  the  evidence  was  excluded  upon  the  ground 
tliat  the  heir  was  not  in  privity  with  the  administrator  and,  there- 
fore, not  within  the  rule. 

We,  therefore,  see  that  the  fact  that  the  party  had  the  right  and 
was  charged  with  the  duty  of  cross-examining  the  witness  upon  the 
former  trial  is  the  real  foundation  for  the  rule.  The  question  in 
this  case,  therefore,  is  whether  the  plaintiffs,  in  fact  or  in  law, 
examined  or  were  charged  with  the  duty  of  examining  this  witness 
and  whether  they  have  succeeded  to  any  interest  which,  upon  the 
former  trial,  was  clothed  with  such  right  and  charged  with  such 
duty.  In  other  words,  whether  with  reference  to  such  testimony 
the  plaintiffs  have  had  their  day  in  court. 

Jackson  v.  Lawaon  (15  Johns.  539)  announces  a  rule  which  seems 
to  justify  the  court  in  receiving  Kirkpatrick's  testimony.  It  was 
there  held  that  the  remainderman  in  possession  was  in  privity  with 
the  life  tenant,  and  was  in  possession  under  him  to  such  an  extent 
that  such  testimony  was  admissible.  When  offered  the  trial  judge 
excluded  the  testimony ;  upon  a  motion  for  a  new  trial  the  court 
set  aside  the  verdict,  saying :  '*  On  this  ground  the  defendant  is 
entitled  to  a  new  trial ;  though,  independently  of  this,  I  think  a  new 
trial  ought  to  be  granted  on  tlie  other  grounds  taken  in  the  argument, 
that  the  verdict  is  against  tlie  weight  of  evidence." 

Jackson  v.  Crissey  (3  Wend.  251)  cites  the  above  case  as  author- 
ity for  tlie  proposition  that  evidence  given  upon  a  trial  if  admissible 
against  a  party  is  admissible  against  his  privy,  but  held  that  where 
the  party  to  the  former  suit  and  the  party  to  the  present  suit 
acquired  parts  of  the  same  farm  from  the  same  source,  the  former 
suit  relating  to  one  parcel  of  land  did  not  affect  the  owner  of  the 
other  parcel  of  land,  although  both  rested  upon  the  same  disputed 
title  and,  therefore,  such  evidence  was  not  admissible.  I  do  not 
find  that  the  Lawson  case  has  been  otherwise  cited  as  authority 
by  oar  courts. 
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Within  the  ordinary  definition  of  the  word  "  privy  "  as  applied  to 
estoppels  by  judgment,  to  the  admissions  of  a  party  and  to  the 
admission  of  this  class  of  evidence  I  am  satisfied  that  that  case  goes 
too  far. 

In  Burnham  v.  Bumham  {supra)  it  was  held  that  devisees  are 
not  in  privity  with  the  executor,  and  that  a  judgment  against  tlie 
latter  is  not  evidence  against  them,  and  that  the  evidence  of  a 
witness  (since  deceased)  in  his  action  is  not  admissible  in  their  action. 

"  It  seems  that  the  same  rule  would  apply  where  the  parties  to 
the  first  trial  were  represented  on  the  second  occasion  by  perEous 
who  had  succeeded  to  them  by  privity  of  law^  of  blood  or  of 
estate,  and  that  the  rule  upon  the  subject  is  in  this  respect  analo- 
gous to  timt  which  prevails  as  to  estoppels  by  jodgment,  the 
admissibility  of  verdicts  and  the  effect  of  admissionB."  (1  PhiH 
Ev.  402.) 

Stephen's  Digest  on  Evidence  (Art. -32)  states  the  proviso  "Thit 
the  action,  if  civil,  was  between  the  same  parties  or  their  repre- 
sentatives in  interest." 

23  American  and  English  Encyclopsddia  of  Law  (2d  ed.  p.  102) 
states  the  rule :  ^^  But  within  the  rule  that  judgments  are  binding 
upon  privies  as  well  as  upon  parties,  only  those  are  privies  who 
acquire  their  interest  in  the  subject-matter  of  the  suit,  subseqaentto 
the  suit." 

In  Campbell  v.  EaU  (16  N.  Y.  575)  it  was  held  that  a  mortgagee 
was  not  estopped  by  a  judgment  rendered  after  his  mortgage,  in  u 
action  between  a  mortgagor  and  a  prior  mortgagee,  tlie  oourt  bblj- 
ing  (at  p.  581) :  "  The  estoppel  to  bind  the  grantee  or  mor^agee 
must  exist  at  the  time  of  the  execution  of  the  deed  or  mortgage." 

In  Masten  v.  Olcott  (101  N.  T.  152)  it  was  held  that  a  judgment 
in  ejectment  against  a  tenant  does  not  bind  the  landlord  unless  he  is 
brought  in  and  made  a  party  in  fact  or  in  substance  to  the  litiga- 
tion, the  court  saying  (at  p.  161) :  *'  The  rule  that  estoppels  bind 
parties  and  privies  is  no  exception.  This  applies  only  to  a  privity 
arising  after  the  event  out  of  which  the  estoppel  arises,  and  the  per- 
son in  privity  is  bound  by  or  entitled  to  the  benefit  of  the  estoppel 
because  he  comes  in  after  the  fact  creating  the  estoppel  by  sdc- 
cession  or  representation  to  the  original  title  or  interest.  {Campbdl 
V.  J7a«,  16N.  Y.  575.)" 
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"  Privity  implies  a  relationship  by  succession  or  representation 
between  the  party  to  the  second  action  and  the  party  to  the  prior 
action  in  respect  to  the  right  adjudicated  in  the  first  action.  When 
this  exists  the  party  in  the  second  action  is  barred  by  an  adjudication 
upon  the  right  made  in  the  first  action."  {Stamp  v.  FranMiny  144 
N.  Y.  611.) 

^^  In  its  general  legal  signification,  stranger  is  opposed  to  the  word 
privity.  By  privity  is  meant  the  mutual  or  successive  relationship 
to  the  same  rights  of  property,  and  privies  are  classified  according 
to  the  manner  of  relationships."  {O^DonneU  v.  Mclntyre^  118 
N.  Y.  156,  162.)  In  that  case  it  was  held  that  the  purchaser  of  a 
tax  title  was  not  in  privity  with  the  former  owner. 

A  judgment  in  ejectment  against  a  life  tenant  is  not  evidence 
against  a  remainderman.     {Sand  v.  Church,  162  N.  Y.  174.) 

Section  1524  of  the  Code  of  Civil  Procedure  provides  that  in  an 
action  to  recover  real  property  the  judgment  is  binding  upon  the 
party  and  upon  every  person  claiming  from,  through  or  under  him  by 
title  accruing  either  after  the  judgment  roll  is  filed  or  after  the  notice 
of  lis  pendens  is  filed.  And  the  following  sections,  1525  and  1526, 
with  reference  to  new  trials  in  such  actions,  indicate  that  the  judg- 
ment is  not  binding  on  others.  The  Code  provision  last  cited 
clearly  shows  that  the  plaintiffs  in  this  action  .could  not  be  preju- 
diced by  a  judgment  against  their  father  in  the  former  action,  and 
clearly  indicates  that  they  are  not  privies  to  the  father  with  refer- 
ence to  this  property  or  bound  by  the  evidence  which  was  offered 
against  him  in  that  action. 

In  Shaw  v.  New  York  El.  R.  R.  Co.  (187  N.  Y.  186)  the 
question  was  considered  whether  the  evidence  of  a  witness  in  an 
action  against  the  lessor  was  admissible  in  another  action  against 
the  subsequent  lessee,  the  witness  being  dead,  and  at  page  193  the 
court  say :  It  is  unnecessary  to  spend  time  in  considering  whether 
the  lessee  as  a  privy  came  within  the  definition  of  section  830  of  the 
Code  as  a  "  legal  representative,"  as  it  would  clearly  be  covered  by 
the  common  law.  The  court  did  not  define  the  words  "Legal 
representatives"  or  "  privy,"  nor  did  it  determine  whether  sec- 
tion 830  embraced  all  the  ground  covered  by  the  common-law  rule. 
In  25  Cyclopedia  of  Law  and  Procedure,  175,  a  legal  repre- 
sentative is  defined  as  follows :  "  In  the  broadest  sense  one  who  law- 
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fully  represents  another  in  any  matter  whatever ;  one  who  legallj 
and  lawfully  represents  another  in  any  manner  or  thing  of  what- 
ever nature  or  character  it  may  be ;  any  person,  nataral  or  arti- 
ficial, who  by  operation  of  law,  stands  in  the  place  of  and  repre- 
sents the  interests  of  another ;  any  person  or  corporation  taking  tbe 
beneficial  interest  in  property,  real  or  personal.  In  the  common  use 
of  the  words  and  in  its  ordinary  signification,  a  term  eqaivalent  to 
*  executor '  or  *  administrator.'  However,  the  meaning  to  be  attached 
to  these  words  in  any  particular  case  is  often  controlled  by  the  con- 
text and  the  intent  with  which  they  are  used,  as  well  as  by  the  eJOBt- 
ing  state  of  things  and  the  relative  situation  of  the  parties  to  be 
aflPected." 

In  Griswold  v.  Sawyer  (125  N.  Y.  411)  the  expression  was  ooo- 
strued  to  mean  '^  the  widow  and  children  ''  of  the  deceased. 

In  Leonard  v.  Harney  (63  App.  Div.  294),  when  used  in  a  policy 
of  insurance,  the  expression  was  held  to  mean  the  I^atee  of  the 
insured.  (See,  also,  Matthews  v.  American  CetUraZ  Ins.  Co.,,  154 
N.  T.  449.) 

It  docs  not  appear  in  this  case  that  the  plaintiffs  at  the  time 
knew  that  any  action  was  pending.  Nevertheless,  if  they  acquired 
their  interest  from  a  party  to  that  action,  they  take  title  with  the 
burden  of  that  action  upon  it,  and  their  predecessor  in  title  having 
had  ample  opportunity,  and  being  charged  with  the  duty  to  croe- 
examine  the  witness,  is  presumed  to  have  received  the  benefit 
therefrom  and  fully  protected  the  interest  the  party  now  represent 

The  evidence  in  such  oases  is  offered  as  affecting  the  subject- 
matter  of  the  action  and  not  the  parties ;  it  does  not  attach  to  the 
persons  and  cannot  be  received  against  them  except  in  a  suit  relat- 
ing to  the  same  subject-matter.  If  the  party  has  transferred  hk 
interest,  his  estate  needs  no  protection,  but  there  is  every  reason 
why  the  party  succeeding  to  such  interest  should  be  protected 
Such  testimony  is  evidence  for  or  against  the  subject-matter  of  th« 
action,  in  the  hands  of  the  original  parties  or  of  those  who  saooeed 
them.  I  think,  therefore,  the  words  "or  their  l^al  representsr 
tives  "  should  be  given  a  broad  meaning  and  construed  as  meaning: 
"  or  their  successors ; "  that  is,  the  heirs,  devisees,  legatees,  grantees 
or  personal  representatives. 

I,  therefore,  think  that  the  evidence  was  inadmissible  against  die 
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plaintiffs.  But  if  technically  admissible  it  was  not  of  the  strongest 
nature,  because  the  plaintiffs  never  in  fact  had  an  opportunity  to 
cross-examine  the  witness,  who  at  the  time  of  the  examination  was 
in  a  weak,  feeble  condition,  dying  the  next  day  ;  and  it  caimot  be 
said  that  such  evidence  is  so  strong  in  itself  that  the  court  would 
liave  decided  the  case  in  the  same  way  if  the  incompetent  evidence 
of  the  defendant  had  not  also  been  received  to  bolster  it  up.  The 
evidence  of  the  defendant  was  incompetent,  and  we  cannot  say 
that  it  did  not  prejudice  the  result.  I,  therefore,  favor  a  reversal 
of  the  judgment 

CooHRANE,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


BoDSBioK  MoRisoN,  Appellant,  v.  The  American  Telephone  and 
Telegraph  Company,  Respondent. 

Third  Department.  May  22,  1908. 

Bvidence  —  explaining  writing    by   parol  —  statements   in   plaintiffs 

absence. 

A  clause,  in  a  contract  giving  a  telephone  company  the  right  to  construct  its  line 
"over  and  along  the  property"  of  the  plnintiff  **  including  the  necessary 
IK>le8  and  fixtures  along  the  roads,  streets  or  highways  adjoining  the  property  " 
is  sufficiently  ambiguous  to  justify  the  admission  of  parol  evidence  as  to 
whether  the  line  was  run  only  on  the  highway  or  across  the  land. 

It  is  error  to  permit  a  witness  to  testify  as  to  what  the  company's  employees 
told  him  in  plaintiff's  absence  as  to  the  location  of  the  line,  for  it  is  no  corrobo- 
ration of  their  testimony  that  they  told  plaintiff  the  same  thing. 

KbIjIjOOO  and  Sewbll,  J  J. ,  dissented  in  part,  with  opinion. 

APPEAL  by  the  plaintiff,  Roderick  Morison,  from  a  jndgraent  of 
the  Supreme  Court  in  favor  of  tlie  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  Sullivan  on  the  26th  day  of  August, 
1907,  upon  the  verdict  of  a  jury  dismissing  the  complaint  upon  the 
merits. 

Lewis  E.  Carr  and  T,  F,  Bush^  for  the  appellant. 

James  J,  Farren^  John  A.  Ddehomty  and  Melville  EgUston^ 
lor  the  respondent 
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Chester,  J. : 

On  a  former  ti'ial  the  plaintiff  had  a  verdict,  and  the  jndgmoit 
entered  tliereon  was  reversed,  on  appeal,  on  the  groand  that  an 
improper  rule  of  damages  was  applied.     (115  App.  Div.  744.) 

The  action  was  brouglit  to  recover  damages  claimed  to  have  been 
sustained  by  the  plaintiff  by  the  alleged  unlawful  erection  and 
maintenance  by  the  defendant  of  a  telephone  line  over  the  plain- 
tiff's lands.  The  jury  on  this  trial  found  a  verdict  in  favor  of  the 
defendant,  and  from  the  judgment  entered  thereon  the  plaintiff 
appeals.  The  only  errors  alleged  are  with  respect  to  the  admiaaioD 
of  evidence. 

On  the  former  appeal  the  court  said,  with  respect  to  the  written 
grant,  under  which  the  defendant  claimed  the  right  to  erect  its  lines 
over  the  plaintiff's  land,  that  ^'  the  terms  of  the  grant  are  soffi- 
ciently  uncertain  to  permit  oral  proof  to  be  given  of  its  meaning,  and 
the  parties,  without  objection,  adopted  that  course  upon  the  trial' 
On  the  trial  now  under  review  the  plaintiff  objected  to  the  admisoon 
of  such  testimony,  the  objection  was  overruled,  and  the  plaintiff 
excepted.     This  raises  the  jSrst  question  for  our  consideration. 

The  grant  referred  to  is  as  follows : 

^^  $5.00.  Keceived  of  the  American  Telephone  and  Tel^;rapli 
Company  $5,  in  consideration  of  which  I  hereby  grant  nnto  said 
Company,  its  successors  and  assigns,  the  right  to  construct  and  main- 
tain its  lines  over  and  along  the  property  which  I  own,  and  in  which 
I  have  any  interest  in  the  township  of  Bethel,  County  of  Salliran 
and  State  of  New  York,  including  the  necessary  poles  and  fixturei 
along  the  roads,  streets  or  highways  adjoining  the  property  owned  ! 
by  me  in  said  township,  said  sum  received  in  full  payment  for  snch 
right  and  in  full  satisfaction  for  the  trimming  of  any  trees  along 
the  said  lines  necessary  to  keep  the  wires  cleared  at  least  18  inches, 
and  with  the  right  to  set  the  necessary  guy  and  brace  poles  and  ta 
attach  to  trees  the  necessary  guy  wires,  and  the  right  to  cut  down 
trees  to  clear  lines. 

"  Witness  my  hand  and  seal  this  19th  day  of  March,  A.  D.  1900, 

at  White  Lake,  N.  T. 

"K.M0RIS0N[8Ka.l], 
"  Witness :  C.  J.  Mubry,  land  owner. 

"  W.  H.  McKenzib." 
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The  plaintifE  insists  that  this  instrnment  gave  the  defendant  the 
right  to  erect  its  lines  only  in  the  highways  crossing  his  property. 
The  defendant,  on  the  other  hand,  contends  that  it  gave  it  the  right  to 
erect  its  lines  over  and  along  the  property  of  the  plaintiff,  and  tliat 
it  was  not  confined  to  the  highways  in  so  doing.  The  only  highways 
on  the  plaintiff's  land  were  the  Barryville  road,  running  in  a  north- 
erly and  southerly  direction,  and  another  highway,  called  the  Van 
Allen  road,  running  westerly  frocn  the  Barryville  road,  but  not 
crossing  it.  The  defendant  erected  its  lines  in  an  easterly  and  west- 
erly direction  running  from  the  property  of  one  Van  Allen  on  the 
west  of  the  plaintiff's  premises  easterly  over  the  plaintiff's  land  to  a 
point  near^the  Toronto  mill  and  pond  on  plaintiff's  land  to  and  over 
the  premises  of  one  Burt,  and  then  on  easterly  over  the  plaintiff's 
premises  again,  to  and  over  premises  belonging  to  one  French,  and 
then  easterly  over  premises  belonging  to  one  Philips,  and  did  not  in 
any  place  follow  the  highway.  The  Van  Allen  road  runs  in  the 
sa«ae  general  direction  as  the  telephone  line,  but  only  about  half  of 
the  distance  that  the  line  extends  on  the  plaintiff's  premises,  tlie 
other  half  of  the  line  being  so  located  that  it  could  not  run  in  the 
direction  in  which  it  does  upon  any  highway,  for  there  is  no  high- 
way apon  that  portion  of  his  premises  or  running  in  the  direction 
in  which  the  line  is  there  erected. 

McKenzio,  an  employee  of  the  defendant,  who  located  the  line 
and  obtained  the  grant  above  mentioned  from  the  plaintiff,  testified 
in  substance  that  he  told  the  plaintiff  before  the  paper  was  signed, 
in  reference  to  the  location  of  the  line,  that  the  defendant  contem- 
plated building  it  from  ^arrowsbnrg  to  Monticello  and  wanted  to 
get  the  most  direct  route  ;  that  he  wanted  to  go  from  the  Van  Allen 
property  through  by  the  Toronto  mill  and  then  on  through  French's 
property  and  over  through  Burt's,  and  so  on  to  Monticello.  He  also 
testified  that  he  had  secured  other  rights  of  way  along  this  proposed 
line,  and  that  he  told  the  plaintiff  that  he  had  secured  the  right  of 
way  from  Philips  and  from  Burt,  but  that  he  had  not  yet  secured 
it  from  French  or  from  Van  Allen. 

This  testimony  was  corroborated  by  the  witness  Murry,  who  was 
with  McKenzie  when  the  plaintiff  signed  the  grant.  It  was  all 
received  over  the  plaintiff's  objection  and  exception  as  to  its  mate- 
App.  Div.  -Vol.  CXXVL        37 
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riality.     It  was  also  objected  that  e\rideQce  was  incompetent  to 
change  the  written  instrument. 

We  think  the  evidence  was  properly  received.  Its  materiality 
arises  from  the  fact  that  if  true  it  clearly  indicated  to  the  plaintxfi 
that  the  line  was  to  go  in  an  easterly  and  westerly  direction  and 
necessarily  not  upon  the  highway  for  a  large  part  of  the  way  over 
his  land,  and  it  showed  clearly  that  he  understood  when  he  signed 
the  grant  that  it  was  the  intention  of  the  parties  to  provide  for  a  line 
which  could  not  be  confined  to  the  highways  and  nm  in  the  direc- 
tion and  over  the  route  stated  by  these  witziesses.  While  it  wu 
not  proper  to  receive  evidence  to  change  the  meaning  of  the  writ- 
ten instrument,  it  was  competent  in  view  of  its  doubtful  meaning  to 
receive  the  evidence  to  show  what  the  parties  meant  in  this  respeet 
by  the  language  they  employed  in  the  instrument,  and  the  authori- 
ties so  hold.  In  Martin  v.  Jt/^rs.  Aoo.  Indemnity  Co.  (151 
N.  Y.  94,  103)  Andrews,  Ch.  J.,  says :  "  But  the  rule  which  for- 
bids the  introduction  of  oral  evidence  to  contradict  a  written  agree- 
ment is  to  be  administered  in  harmony  with  another  rule,  that 
where  the  alleged  written  agreement  is  ambiguous  or  fairlj  capable 
of  two  constructions,  the  circumstances  which  led  to  and  attended 
its  execution,  the  situation  of  the  parties  and  the  subject-matter  may 
be  shown  and  considered  in  aid  of  its  interpretation."  To  tlie 
same  effect  are  Schmittler  v.  Simon  (114  N.  Y.  176) ;  Petrie  v. 
Trustees  of  Hamilton  College  (168  id.  464)  and  Fieid  v.  Munson 
(47  id,  221). 

While  we  think  the  court  correctly  permitted  oral  testimony  to 
the  extent  mentioned,  an  error  was  committed  in  permitting  Ur. 
Burt  to  swear  what  these  witnesses  told  him  in  the  absence  of  the 
plaintiff  with  respect  to  the  location  and  direction  of  the  line.  He 
was  allowed  to  testify  under  objection  and  exception  that  they  said 
to  him  that  they  were  going  to  run  the  line  from  Monticello  to 
Narrowsburg,  and  they  wanted  to  get  the  most  direct  rente  east  and 
west,  and  they  would  come  somewheres  near  Toronto  pond  and  near 
his  place.  It  is  true  that  this  is  just  what  these  two  witnesses 
claimed  they  said  to  the  plaintiff,  but  it  forms  no  corroboration  of 
their  testimony  that  they  also  told  someone  else  the  same  thing  at 
another  time,  and  not  in  the  presence  of  the  plaintiff.  The  matter 
covered  by  this  testimony  was  the  sharply  controverted  question 
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being  litigated.  The  defendant  had  these  two  witnesses  in  support 
of  its  theory,  and  the  plaintiff  had  his  own  testimony  and  the  testi- 
mony of  his  wife  to  the  contrary.  It  was  a  close  question,  and  we 
cannot  say  that  the  evidence  of  Burt  did  not  have  an  improper 
influence  upon  the  jury  in  determining  their  verdict  in  favor  of  the 
defendant. 

We  think,  for  this  error,  there  should  be  a  new  trial  granted^ 
with  costs  to  the  appellant  to  abide  the  event. 

AIJ  concurred ;  Kellogg,  J.,  in  opinion,  in  which  Sewell,  J., 
concurred. 

Kellogg,  J.  (concurring) : 

I  think  it  was  error  to  receive  the  statements  of  what  the  defend- 
ant's agents  told  another  property  owner.     I  also  think  it  was  error 
to  allow  parol  evidence  tending  to  show  that  the  permit  was  hot 
intended  for  a  line  along  the  highway  but  through  tlie  unbroken 
forest.     The  Barryville  road  runs  through  the  premises  north  and 
south,  passing  by  the  Toronto  pond  which  is  about  in  the  center  of 
the  plaintiff's  property,  and  near  the  pond  the  Van  Allen  road 
branches  off  from  the  former  road  nearly  at  right  angles  and  extends 
to   the  plaintiff's  westerly  line.     The    permit  does  not  in  terms 
describe  the  particular  lands  to  be  affected  by  it ;  if  it  shows  upon 
it3  face  that  the  line  is  to  run  along  the  highway,  parol  evidence  is 
admissible  to  show  whether  it  was  to  run  through  the  plaintiff's 
premises  north  and  south  along  the  Barryville  road  or  along  the 
Barryville  road  until  it  met  the  Van  Allen  road  and  then  along  that 
road.     A  contract  relating  to  real  estate  which  does  not  definitely 
define  the  real  estate  affected  by  it,  may  be  by  parol  put  upon  the 
ground  and  fitted  upon  the  map.     But  violence  must  not  be  done 
to  the  terms  of  the  contract  itself.     If  the  contract  fairly  indicates 
that  the  line  is  to  run  along  the  highway,  it  is  inadmissible  to  show 
that  it  was  to  run  through  the  unbroken  forest  along  no  highway. 
The  defendant  prepared  the  contract,  and  substantially  all  of  it 
except  the  statement  of  the  amount  and  the  mention  of  the  property 
is  upon  the  defendant's  printed  form.     If  there  is  any  doubt  or 
uncertainty  about  the  meaning  of  the  paper,  it  should  be  construed 
against  the  party  propounding  it.     It  grants  to  the  defendant  the 
right  to  construct  and  maintain  its  line  over  and  along  the  property 
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which  the  plaintiff  owns,  indading  the  neceeeary  poles  and  fixtures. 
The  word  "  along  "  aa  it  iiret  occurs  in.  the  contract  indicates  tliat  it 
means  alongside  of  and  not  through  the  center  of  the  plaintiffg 
property.  It  was  unnecessary  for  the  contract  to  provide  that  Ae 
right  to  ran  the  line  included  the  necessary  poles  and  fixtures,  bat 
for  greater  certainty  it  contained  such  a  provision,  and  also  left  no 
doubt  about  the  former  word  "along"  when  it  provides  that  die 
construction,  poles  and  fixtures  are  to  be  along  the  roada^  streets  and 
highways  adjoining  the  property.  It  also  provides  that  the  defend- 
ant may  trim  the  trees  along  the  lines  necessary  to  keep  the  line 
cleared  at  least  eighteen  inches,  with  the  right  to  cut  down  trees 
to  clear  the  line.  The  right  to  trim  trees  is  confined  to  the  neces- 
sity to  give  the  line  eighteen  inches  in  the  clear,  and  the  right  to 
cut  down  trees  is  confined  to  clearing  such  line.  If  the  line  were 
to  run  along  the  road  the  necessity  of  trimming  trees  would  proba- 
bly be  greater  than  that  of  catting  down  trees,  and  I  tliink  the 
right  to  cut  down  was  less  prominent  in  the  minds  of  the  parties 
than  the  right  to  trim  the  trees.  I  think  the  fair  import  and 
meaning  of  the  contract,  as  the  defendant  intended  the  plaintiff 
to  understand  it  and  as  it  was  understood,  is  that  the  line  is  to 
run  along  the  highway,  and  it  is  clear  if  the  contract  indicates  that 
the  line  is  to  be  confined  to  the  line  of  the  highway  the  parol  evi- 
dence is  not  admissible  to  substitute  any  other  meaning.  If  tbis 
line  was  not  to  ran  along  the  highway  then  all  the  provisions  in  the 
permit  about  the  highway  are  superfluous,  because  as  oonstruded 
the  line  does  not  run  along  the  highway  and  has  nothing  to  do  witb 
it,  simply  crossing  it  in  two  places  as  before  stated,  and  the  permit 
refers  to  the  line  as  running  along  and  not  as  crossing  the  highwaj. 
All  the  terms  of  a  contract  are  assumed  to  be  inserted  for  a  purpose 
and  to  have  a  reasonable  effect. 

SswELL,  J.,  concurred. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appellsot 
to  abide  event 
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John  H.  Wood,  an  Infant,  by  William  H.  Eason,  His  Guardian 
ad  Litem,  and  Lizzie  M.  £a80N«  Appellants,  v.  Nelson  G.  Fagan 
and  Others,  Respondents. 

Third  Department,  May  2S,  1908. 

"Wills  •—  action  to  determiae  validity  ^  partiM — raffloiency  of  complftint. 

A  complaint  in  an  action  under  section  2653a  of  the  Code  of  Civil  Procedure  to 
determine  the  ralidity  of  the  probate  of  a  will,  which  falls  to  allege  that  the 
parties,  other  than  the  husband,  are  the  only  next  of  kin  and  heirs  at  law  of 
the  deceased,  and  that  deceased  died  poeseseed  of  real  or  personal  property, 
does  not  state  facts  sufficient  to  constitute  a  cause  of  actioxi. 

A  husband  and  sister  of  a  testatrix  have  a  common  interest  in  an  action  to  inyali- 
date  her  will,  aud  may  join  as  parties  plaintiff. 

On  sustaining  a  demurrer  to  their  complaint  it  should  not  be  dtomisied  on  the 
merits,  but  leave  thoold  be  given  to  amend. 

Appeal  by  the  plaintiffs,  John  H.  Wood,  an  infant,  etc.,  and 
anotlier,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
defendants,  entered  in  tlie  office  of  the  clerk  of  the  county  of 
Washington  on  the  12th  day  of  November,  1907,  upon  the  decision  of 
the  court  rendered  after  a  trial  at  the  CHnton  Special  Term  sustain- 
ing the  defendants'  demurrers  to  the  amended  complaint  and  dis- 
missing the  said  complaint  upon  the  merits,  and  also  (as  stated  in 
the  notice  of  appeal)  from  an  order  entered  in  said  clerk's  office  on 
the  6th  day  of  November,  1907,  directing  the  entry  of  the  judg- 
ment appealed  from. 

•Tbhn  Scamion,  for  the  appellants* 

O.  A.  Dennis,  for  the  respondents. 

Chester,  J. : 

The  action  is  for  the  pnrpose  of  determining  the  invalidity  of  the 
probate  of  the  will  and  codicil  of  Amelia  Qriffin  Wood.  It  was 
commenced  by  the  husband  of  such  testatrix  and  by  one  of  her 
sisters  as  plaintiffs.  In  the  complaint  it  is  alleged  that  Amelia 
Griffin  Wood  died  on  the  27th  day  of  July,  1906,  leaving  papers 
parporting  to  be  her  last  will  and  codicil,  and  leaving  surviving  her 
husband,  John  H.  Wood,  and  her  sister,  Lizzie  M.  Eason,  the  plain- 
tiffs, and  the  defendants  Lillian  May  Fagan,  her  sister,  Nelson  G. 
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Fagan  and  Robert  G.  Fagan,  her  nephews,  and  May  C.  Fagan,  her 
niece.  The  complaint  contains  no  allegation  that  the  said  parties 
plaintiffs  and  defendants,  other  than  the  hnsband,  are  the  only  next 
of  kin  and  heirs  at  law  of  the  testatrix.  Nor  is  there  an j  aUegation 
that  she  died  seized  of  any  real  or  personal  estate.  The  defendants 
demurred  to  the  complaint  for  misjoinder  of  parties  plaintiff  on  the 
ground  that  the  husband,  John  H.  Wood,  is  not  shown  to  have  a  cause 
of  action  jointly  with  the  sister  Lizzie  M.  Eason,  or  to  have  any 
common  interest  with  her  in  the  subject  of  the  action,  because  die 
plaintiffs  have  no  legal  capacity  to  sue,  and  because  the  complaiiit 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  sustained  on  all  these  gronnds  at  Special  Term,  aod 
final  judgment  was  entered  dismissing  the  complaint  on  the  merits 
and  the  plaintiffs  appeal. 

We  think  the  demurrer  was  properly  sustained,  because  of  the 
insufficiency  of  the  complaint,  but  not  because  of  the  other  grounds 
assigned.  There  is  no  force  in  the  contention  that  the  plaintiffs 
have  no  legal  capacity  to  sue.  It  is  true  that  they  have  failed  to 
show  any  interest  in  the  estate  as  heirs  at  law  or  next  of  kin,  or 
otherwise,  but  that  goes  to  the  sufficiency  of  the  complaint,  rather 
tlian  to  their  incapacity  to  sue,  and  there  is  no  incapacity  shown  on 
the  face  of  the  complaint  So,  too,  we  think  there  was  no  mis- 
joinder of  parties  plaintiff.  If,  as  is  claimed,  the  husband  is  inter- 
ested in  the  personal  estate  of  the  testatrix,  and  the  sister  as  an  heir 
at  law  in  her  real  estate,  they  would  not,  of  course,  have  a  common 
or  joint  interest  in  tlie  estate.  But  they  would  have  a  commcHi 
interest  in  having  the  will  declared  invalid.  The  action  is  appar- 
ently brought  under  section  2653a  of  the  Code  of  Civil  Procedure, 
and  the  only  questions  which  can  be  tried  under  that  section  are  as 
to  the  validity  or  invalidity  of  the  will  and  of  the  probate  thereof. 
The  only  judgment  prayed  for  in  the  complaint  is  one  decreeing 
that  the  instruments  purporting  to  be  the  last  will  and  testament 
and  codicil  of  the  testatrix  are  not  such  in  fact  and  establishing  the 
invalidity  of  the  probate  thereof.  We  see  no  reason  why  as  to  these 
questions,  the  plaintiffs  have  not  a  common  interest,  and  are  not 
entitled  to  come  into  court  and  join  together  as  plaintiffs.  The 
court  cannot,  in  this  action,  determine  the  amount  of  the  interest 
of  either  of  the  plaintiffs  in  the  estate.     Section  446  of  the  Code  of 
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Civil  Procedure  provides  that  "all  persons  having  an  interest  in  the 
subject  of  the  action,  and  in  obtaining  the  judgment  demanded, 
may  be  joined  as  plaintiffs,  except  as  otherwise  expressly  prescribed 
in  this  act."  There  appears  to  be  no  other  provisions  in  the  Code 
that  wonid  make  sach  a  joinder  as  has  been  had  here  improper. 
Within  the  rule  of  equity  practice  these  parties,  if  they  can  show  a 
common  interest  in  invalidating  the  probate  of  this  will,  may  be 
properly  joined  as  plaintiffs.  (Pom.  Eq.  Juris.  [3d  ed.]  §  114; 
Blackett  v.  Laimbeer^  1  Sandf.  Ch.  366 ;  Foot  v.  Bronson^  4  Lans. 
47.)  The  rule  is  also  recognized  in  Gray  v.  Rothschild  (48  Hun, 
596).     (See,  also,  Sivow  v.  Homhilton^  90  Hun,  157.)   . 

'  The  court  in  sustaining  the  demurrer  did  not  give  to  the  plaintiffs 
the  usual  leave  to  amend,  but  gave  iinal  judgment  thereon  dismiss- 
ing the  complaint  upon  the  merits.  What  has  been  said  with  respect 
to  the  plaintiffs  having  a  common  interest  in  setting  aside  the  pro- 
bate of  this  will  is  based  upon  the  supposition  that  if  they  are 
allowed  to  amend  they  can  state  facts  showing  such  interest,  which 
they  have  failed  to  do  in  the  complaint  as  it  now  stands.  We 
think,  at  least,  they  should  have  that  opportunity  afforded  them  in 
this  action. 

The  order  and  judgment  should  be  reversed,  with  costs  to  the 
appellants  in  this  court,  and  interlocutory  judgment  directed  sus- 
taining the  demurrer  on  the  ground  of  insufficiency  of  the  complaint, 
with  costs  to  the  defendants  in  the  court  below  and  with  leave  to 
the  plaintiffs  to  amend  their  complaint  on  payment  of  the  costs  in 
the  court  below. 

All  concurred. 

Order  and  judgment  reversed,  with  costs  to  appellants  in  this 
court,  and  interlocutory  judgment  directed  sustaining  the  demurrer 
on  the  ground  of  the  insufficiency  of  the  complaint,  with  costs  to 
the  defendants  in  the  court  below,  and  with  leave  to  plaintifib  to 
amend  complaint  on  payment  of  costs  in  the  court  below. 
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Green  Island  Water  Suptly  Company,  Respondent,  v.  Tbojax 
Laundry  Company^  Api)ellant 

Third  Depiutxnent,  May  22,  1908. 

Evidence  —  explaining  writing  by  paroL 

Where  a  water  company  furnished  a  laundry  with  water  through  a  two-indi 
meter  under  a  contract  whereby  the  price  diminished  as  the  coDSumpikM 
increased,  and  this  supply  being  insufficient,  a  second  two-inch  meter  was 
installed  under  a  similar  contract,  and  a  question  arises  as  to  whether  the  price 
to  be  paid  is  to  be  determined  by  aggregating  the  water  flowing  through  botk 
meters  or  by  treating  each  separately,  parol  evidence  is  admissible  to  ahow  the 
intentioD  of  the  parties. 

Smith,  P.  J.,  and  Sbwell,  J.,  dissented. 

Appeal  by  the  defendant,  the  Trojan  Laundry  Company,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  Albany  on  the  4th  day  of 
January,  1908,  upon  the  decision  of  the  court  rendered  after  a  trial 
at  the  Albany  Trial  Term,  a  jury  having  been  waived. 

Zong  (&  Mctxwdl  [J.  K,  Long  of  counsel],  for  the  appellant 

David  McClure  [J,  P.  O^Brlen  of  counsel],  for  the  respondent 

Kellooo,  J. : 

Plaintiff  furnished  1,501,784  cubic  feet  of  water  to  the  defend- 
ant's large  laundry  plant  through  two  two-inch  meters.  Plaintiff 
furnishes  water  to  its  customers  upon  a  sliding  scale  of  prices  by 
which  the  price  per  1,000  cubic  feet  diminisiies  as  the  consamption 
increases,  and  the  question  litigated  is  whether  the  water  flowing 
through  each  meter  is  to  be  considered  separately,  or  whether  the 
water  flowing  through  both  metere  is  to  be  aggregated  in  deter- 
mining  the  price  to  be  paid. 

The  Troy  Steam  Laundering  Company  formerly  used  tliis  plant, 
and  the  plaintiff  had  supplied  it  with  water  through  a  two-indi 
lateral  connecting  it  with  the  main.  Defendant,  upon  taking  charge 
of  the  plant,  was  enlarging  the  business,  and  requested  the  plaintiff 
to  examine  the  works  with  the  view  to  furnishing  it  with  water, 
and  informed  the  plaintiff  that  it  thought  that  the  two-inch  pipe 
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would  not  supply  the  building,  and  that  a  four-inch  pipe  should  be 
used.  The  plaintiff's  representative  said  that  the  company  would 
object  to  using  a  four-inch  lateral  with  a  six-inch  main,  as  it  might 
weaken  the  main,  but  would  furnish  all  the  water  needed,  and  that 
if  tlie  two-inch  pipe  would  not  answer  another  pipe  could  be  inserted, . 
to  which  the  defendant  replied,  in  substance,  that  it  did  not  care  — 
give  us  the  water,  give  us  a  dozen  meters  if  you  want  to.  An 
application  upon  the  plaintiflPs  regular  farm  for  water  customers 
was  signed  by  the  defendant,  4iocepted  by  the  plaintiff,  and  a  dupli- 
cate kept  by  each  party. 

The  written  application  recited  tluU;  the  defendant  requested  that  it 
be  supplied  with  water,  which  it  was  to  pay  for  at  the  established  rates 
,  and  nee  in  accordance  with  the  established  rules.  It  then  recites  sev- 
eral understood  conditions,  including  the  following :  That  the  water 
shfdl  be  ascertained  by  meter  loaned  by  the  company,  and  if  it  is 
injured  by  misuse  or  freezing  the  consumer  is  liable ;  that  the  price 
for  water  is  $1.75  per  1,000  cubic  feet  for  the  first  5,000  cubic  feet 
per  quarter ;  $1.45  for  the  second  5,000 ;  $1.30  for  the  excess  of 
10,000  feet  and  less  than  20,000;  $1.15  for  the  excess  of  20,000 
and  less  than  30,000 ;  $1  for  the  excess  of  80,000  and  less  than 
100,000 ;  75  cents  in  excess  of  100,000  and  less  than  200,000 ;  50 
cents  for  all  water  in  excess  of  200,000  cubic  feet  per  quarter ;  that 
''  the  service  desired  for  this  property  is  water  for  laundry  and  manu- 
facturing uses;  the  supply  is  to  be  taken  from  a  2"  meter;  the 
minimum  rate  is  to  be  $6  *  *  *  per  quarter,  which  will  entitle 
the  consumer  to  use  not  to  exceed  $6  worth  of  water  in  any  one 
quarter.  Any  ex<ies8  consumption  in  any  one  quarter  is  to  be 
charged  for  at  tlie  foregoing  rates." 

The  supply  of  water  proved  insufficient  for  the  business,  and  the 
defendant  was  constantly  asking  for  more  water,  and  one  or  two 
changes  were  made,  which  were  not  effectual.  It  was  then  sug- 
gested that  another  two-inch  lateral  be  used.  The  defendant  asked 
what  would  be  the  cost,  to  which  the  plaintiff  replied  the  cost  of 
tapping  fees  would  be  all  of  the  cost,  to  which  the  defendant 
assented,  and  the  two  inch  pipe  was  added,  and  the  water  furnished 
through  tlie  two  meters.  The  defendant  paid  the  cost  of  putting 
in  the  extra  pipe.  While  the  water  was  being  furnished  through 
the  new  pipe  and  meter,  another  form  of  application  was  sent  to 
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the  defendant,  in  all  respects  like  the  first  one  which  it  signed. 
According  to  tiie  plaintiff's  version  tliis  second  application  wag 
signed  by  the  defendant  and  furnished  to  the  plaintiff  immediately 
after  the  installation  of  the  second  meter.  According  to  the  defend- 
ant's version,  some  time  after  the  second  meter  was  in  use,  its  super- 
intendent foand  a  blank  form  npon  his  desk,  and  thoughtlessly 
signed  it  and  put  it  in  a  pigeon  hole  in  his  desk,  and  it  remained 
there  until  this  dispute  arose  between  the  parties,  when  the  phiin- 
tiff's  superintendent  asked  him  if  he  would  let  him  take  it,  which 
he  did.  Whichever  may  be  right  about  this,  it  appears  that  the 
plaintiff  never  furnished  to  the  defendant  any  written  acceptance  of 
the  second  application. 

Much  of  this  evidence  was  received  under  the  objection  tliat  the 
defendant  could  not  vary  by  parol  evidence  the  terms  of  the  writ- 
ten agreements,  with  the  understanding  that  after  argument  the 
court  would  dispose  of  the  question,  and  if  the  evidence  was  stricken 
out,  would  note  a  proper  exception.  The  evidence  was  stricken 
out,  and  the  defendant's  exception  noted,  and  the  plaintiff  had  a 
judgment  treating  the  amount  passing  through  each  meter  as  though 
furnished  to  a  different  party  and  a  different  place. 

A  water  company,  called  by  the  statute*  a  transportation  company, 
is  required  to  furnish  to  all  of  its  customers  alike  a  reasonable  serv- 
ice at  a  fair  price.  Plaintiff's  prices  are  named  in  the  schedule  b 
the  application  as  the  established  rates.  We  may  assume  they 
are  the  reasonable  rates  which  the  company  is  authorized  to  chai^ 
and  its  customers  are  required  to  pay,  with  or  without  special  con. 
tract  therefor.  There  is  nothing  in  the  schedule  of  rates,  or  in  the 
form  of  application,  or  in  the  evidence,  which  indicates  that  the 
rate  is  greater  or  less  if  the  consumer  is  served  through  one  or  more 
meters,  or  that  the  rate  is  greater  or  less  because  the  service  is 
through  a  large  or  small  meter.  We,  therefore,  assume  tliat  the 
plaintiff  makes  no  such  distinction.  The  plaintiff  prepared  tlie 
form  of  the  application,  and  adopted  its  regulations  and  schedule  of 
rates,  and  we  assume  they  were  intended  to  cover  all  service  and 
all  charges  to  all  customers. 

♦See  Trans.  Corp.  Law  (Laws  of  1890,  chap.  666),  art.  7,  as  amd.;  Id.  §  81,  as 
amd.  by  Laws  of  1896,  chap.  678.  Since  amd.  by  Laws  of  1907,  chap.  W. 
—  [Rep. 
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I  do  not  think  that  the  fact  that  two  appHcations  in  the  same 
language  were  signed  with  reference  to  the  same  property,  unoer 
the  circumstances  of  this  case,  conchisively  indicates  an  intention 
to  accept  and  pay  for  water  under  two  separate  contracts.  The 
plaintiff  was  entitled  to  what  water  it  needed  in  its  business  under 
the  iirst  application,  and  it  is  not  easy  to  see  what  necessity  or  pro- 
priety there  was  for  a  second  application  except  to  have  the  defend- 
ant acknowledge  the  receipt  of  the  second  meter  and  to  become 
re3ponsible  for  damages  to  it  in  case  of  its  injury  by  misuse  or 
freezing.  The  plaintiff  was  bound  to  furnish  the  defendant's  plant 
with  water  for  the  purposes  agreed  upon,  upon  its  usual  terms,  and  the 
amount  of  water  so  furnished  was  to  be  considered  in  iixing  the  rate. 

It  is  apparent  from  the  rates  established  by  the  plaintiff  that  it 
can  afford  to  furnish  a  customer  a  large  quantity  of  water  at  a  less 
rate  per  1,000  cubic  feet  than  a  small  quantity.  There  is  no  evi- 
dence from  which  the  court  can  determine  whether  it  is  a  greater 
cost  to  the  plaintiff  to  furnish  a  given  quantity  of  water  through  a 
four-inch  meter  or  through  two  two-inch  meters,  or  whether  the 
price  for  water  depends  upon  the  size  of  the  meter  through  which 
it  is  served.  Those  facts  were  necessarily  important,  and  were 
matters  with  reference  to  which  the  plaintiff  was  fully  informed, 
and  we  cannot  assume  by  its  remaining  silent  upon  that  sub- 
ject that  proof  of  the  actual  facts  would  have  been  beneficial  to 
it.  If  it  had  anotlier  schedule  which  permitted  it  to  charge  a 
greater  rate  because  of  the  size  of  the  meters  or  number  of  the 
meters  used  for  furnishing  water  to  the  same  plant  for  the  same  use, 
that  fact  should  have  appeared.  Unless  an  increased  charge  was 
permissible  on  account  of  the  extra  cost  of  service  through  two 
meters,  an  attempt  to  make  such  charge  would  be  unreasonable  and 
unlawful.  Tlie  only  subject  of  contract  between  the  parties  was 
the  supplying  of  water  to  the  defendant's  plant  The  water  was 
-taken  directly  from  the  main  into  reservoirs,  where  it  was  kept  for 
use.  The  two  supply  pipes  did  not,  therefore,  furnish  water  for 
different  purposes  or  uses,  but  each  supplied  such  reservoirs  for  the 
general  uses  of  the  plant.  This  was  the  use  which  both  parties  had 
in  mind  when  the  first  application  was  made,  and  at  all  times  after- 
wards. Without  regard  to  the  number  of  applications  I  think  they 
T-efer  to  the  same  subject  and  should  be  read  together  as  one  con- 
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tract,  and  the  defendant  in  having  the  price  determined  is  entitled 
to  have  all  the  water  famished  to  the  reservoirs  daring  the  quarter 
considered  as  a  basis  therefor. 

The  evidence  stricken  oat  clearly  tended  to  show  that  there  wu 
no  intention  upon  either  part  to  make  two  separate  and  distizid; 
contracts,  and  the  opinion  of  the  coart  fairly  shows  that  such  was  its 
understanding  of  the  facts,  but  it  felt  constrained  to  disregard  saeh 
evidence  for  the  reason  that  it  was  considered  as  contradictory  to 
the  terms  of  the  written  agreements.  The  evidence  stricken  ont 
did  not  tend  to  contradict  or  vary  the  terms  of  any  written  agree- 
ment ;  it  tended  to  show  that  there  was  bat  one  contract  between 
the  parties,  and  that  it  covered  all  water  to  be  famished.  The  new 
pipe  was  not  inserted  and  the  new  meter  pat  in  use  ander  any 
separate  contract.  The  application  with  reference  to  it,  upon  the 
defendant's  theory,  was  first  suggested  several  days  after  the  meter 
was  in  actual  use,  and  upon  the  law  applicable  to  public  service  cor- 
porations there  was  no  consideration  upon  which  it  can  rest  as  a 
contract.  As  before  stated,  if  delivering  the  water  through  a  two- 
inch  meter  pat  upon  the  plaintiff  an  extra  burden  and  thus  consti- 
tuted a  consideration  for  the  alleged  new  contract,  it  was  its  daty 
to  show  such  fact.  The  only  new  contract  shown  which  rests  npon 
any  consideration  is  to  pnt  in  the  extra  two-inch  meter  in  considenr 
tion  that  the  defendant  is  to  pay  the  cost  of  tapping  and  of  patting 
in  the  pipe,  and  to  be  responsible  if  the  meter  is  injured  by  misase 
or  freezing.  I,  therefore,  favor  a  reversal  of  the  judgment  boA 
upon  the  law  and  the  facts.  A  new  trial  should  be  granted,  with 
costs  to  the  appellant  to  abide  the  event. 

All  concurred,  except  Smfth,  P.  J.,  and  Sewbll,  J.,  dissenting; 
Cochrane,  J.,  concurred  in  memorandam. 

CooHBANE,  J.  (concurring) : 

The  storm  center  in  this  case  is  the  following  brief  sentence  in  a 
contract'of  considerable  length,  viz. :  "  The  supply  is  to  be  taken 
from  a  2^'  meter."  If  that  sentence  is  clear  and  unambiguous  the 
rule  applies  that  parol  evidence  may  not  be  received  to  change  its 
meaning.  But  there  is  another  rule  of  construction  equally  well 
established,  that  parol  evidence  may  be  received  to  explain  an 
ambiguity  or  to  show  what  the  parties  to  a  contract  intend  by  the 
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use  of  words  employed  by  them  not  on  their  face  clear  or  unmis- 
takable. These  rules  of  construction  do  not  conflict,  nor  is  the  one 
an  exception  to  the  other.    {Thomas  v.  Scutt^  127  N.  Y.  141.) 

Considering  the  contract  of  February  1,  1905,  in  its  entirety  the 
meaning  of  the  sentence  above  quoted  is  not  entirely  clear.  It  is 
stated  in  the  contract  that  water  was  desired  for  defendant's  "  laun- 
dry and  manufacturing  uses."  Whether  the  clause  ^'  the  supply  is 
to  be  taken  from  a  2"  meter,"  which  immediately  follows  the  state- 
ment of  the  purpose  for  which  the  water  is  required,  is  a  limitation 
on  the  supply  of  water  as  confidently  claimed  by  plaiutifE  or  whether 
it  is  merely  a  description  of  the  method  of  delivering  and  measuring 
that  supply  is  uncertain.  This  uncertainty  is  more  pronounced  in 
view  of  the  indispensable  necessity  of  a  proper  and  sufficient  water 
supply  to  conduct  the  business  for  which  it  was  intended  and  the 
inherent  difficulty  in  understanding  why  different  prices  should  pre- 
vail dependent  upon  the  method  of  delivery  ratiier  than  the  amount 
delivered.  Such  uncertainty  in  the  meaning  of  the  contract  at  once 
opens  the  door  for  tlie  introduction  of  parol  evidence  to  properly 
understand  what  the  parties  intended.  Tlie  circumstances  under 
which  they  made  their  contract  and  under  which  the  defendant 
conducted  its  business  so  far  as  known  to  plaintiff  and  the  conver- 
sations between  the  representatives  of  the  different  parties  were  all 
pertinent  to  this  question  and  I  think  the  testimony  which  the 
learned  trial  justice  struck  from  the  case  should  have  been  retained 
and  considered  by  him  in  construing  this  contract;  not  for  the 
purpose  of  varying  its  terms  but  for  the  purpose  of  ascertaining  its 
meaning. 

I  am  not  unmindful  that  defendant  is  confronted  with  the  argu- 
ment that  the  writing  of  March  twentieth  was  nnnecessary  if  the 
contract  of  February  first  covered  the  subsequently  increased  supply. 
That  is  a  circumstance  which  should  be  considered  in  conjunction 
with  all  the  other  circumstances  and  in  the  light  of  snob  explanation 
as  defendant  may  be  able  to  give.  Its  force  and  weight  need  not 
now  receive  further  consideration  as  upon  a  new  trial  other  facts 
may  magnify  or  minimize  its  importance. 

Judgment  reversed  on  law  and  facts  and  new  trial  granted,  with 
coats  to  appellant  to  abide  event. 
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Eugene  B.  Curtis,  Appellant,  v,  Harriet  A.  Curtis  and  Othere, 

Defendants,    Impleaded     with     Harrt     Curtis     and     Othera, 

Bespondents. 

Third  Department,  Ifay  22,  1908. 

Pleading  —  complaint  —  defect  of  parties. 

A  complaint  is  demurrable  which  shows  on  its  face  that  necessary  parties  sre 

not  joined. 
A  provision  of  a  will  whereby  testator  gave  tlie  income  of  a  house  to  his  chOdra 

with  Vemainder  to  their  children,  which  is  copied  into  a  complaint,  is  not 

equivalent  to  an  allegation  that  there  are  grandchildren  survivingsoastomake 

the  complaint  demurrable  for  defect  of  parties. 
Chester  and  Sewell,  JJ.,  dissented. 

Appeal  by  tlie  plaintiff,  Eugene  B.  Curtis,  from  a  jndgment  of 
the  Supreme  Court  in  favor  of  the  defendants,  Harry  Curtis  and 
others,  entered  in  the  office  of  the  clerk  of  the  county  of  Saratoga 
on  the  5th  day  of  October,  1907,  upon  the  decision  of  the  court, 
rendered  after  a  trial  at  the  Saratoga  Special  Term,  snstaining  the 
said  defendants'  demurrers  to  the  amended  complaint. 

tT.  W,  AtkinaoUj  for  the  appellant. 
TJwmas  G"  Connor^  for  the  respondents. 

Kellooo,  J. : 

I  think  the  will  did  not  suspend  the  power  of  alienation. 

A  complaint  is  demurrable  for  a  defect  of  paities  where  it 
appears  upon  the  face  thereof  that  necessary  parties  are  omitted. 
(Code  Civ.  Proc.  §  488.) 

It  is  claimed  that  the  provision  of  the  4:th  item  of  the  will, 
copied  into  the  complaint,  sufficiently  indicates  that  there  is  such 
defect  of  parties.  By  that  item  in  the  will  the  testator  gives  the 
income  of  his  house  and  lot  to  his  three  children  during  their  natural 
lives,  and  then  provides :  "  And  after  the  death  of  my  said  sons? 
1  direct  that  the  same  shall  go  to  their  respective  child  or  children, 
and  that  the  child  or  children  of  each  of  my  said  sons  shall  only 
take  the  share  that  his  or  her  or  their  father  would  have  taken  had 
I  died  intestate.  And  if  any  of  my  said  sons  shall  die  leaving  no  chil- 
dren him  surviving,  then  I  direct  that  the  share  which  would  have 
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gone  to  his  child  or  children  shall  go  to  the  child  or  children  of  my 
other  said  sons  in  this  paragraph  mentioned." 

I  do  not  think  that  this  is  equivalent  to  an  allegation  in  the  com- 
plaint that  there  were  children  of  any  of  the  sons  surviving.  If 
there  were  such  children,  any  party  to  the  litigation  had  the  right, 
upon  an  application  to  the  court,  to  have  them  brought  in  and 
their  rights  adjudicated.  The  testator  was  not  providing  for  a  situ- 
ation as  it  existed  in  1889  when  the  will  was  made,  but  for  a  situa- 
tion as  it  might  exist  upon  the  death  of  one  or  more  of  his  sons 
after  his  death.  The  provision  cited  would  relate  to  children  born 
after  the  making  of  the  will  as  well  as  those  born  before,  and  it 
cannot  be  ascertained  from  the  will  itself  whether  any  of  the  sons 
have  children.  There  was  no  defect  of  parties  appearing  upon  the 
face  of  the  complaint;  the  interlocutory  jadgment  should,  there- 
fore, be  reversed,  with  the  usual  leave  to  the  defendants  to  withdraw 
the  demurrers  and  answer  upon  payment  of  costs. 

All  concurred,  except  Chester  and  Sewell,  JJ.,  dissenting. 

Interlocutory  judgment  reversed,  with  costs,  and  demurrers  over- 
ruled, with  costs,  with  usual  leave  to  defendants  to  withdraw 
demurrers  and  answer  upon  payment  of  costs  in  both  courts. 


Alfonso    Colaneri,    Eespondent,    -w.    The    General  Accident 
Assurance  Corporation,  Limited,  Appellant. 

Third  Department,  May  22,  1908. 

Insurance — false  statements  in  application  —  policy  Toid. 

Where  one  who  has  within  two  years  suffered  from  an  ahsceae  in  the  middle  ear  with 
mastoiditis  and  receiyed  treatment  therefor,  makes  out  an  application  for  health 
insurance  wherein  he  states  that  he  has  not  had  medical  treatment  during  the 
past  flye  years  except  for  stomach  trouble,  and  it  is  provided  that  if  any  state- 
ment in  the  application  be  untrue  the  policy  shall  be  void,  he  cannot  recover 
for  a  disability  caused  by  an  abscess  in  the  ear,  even  though  he  told  the  agent 
that  he  suffered  from  deafness,  since  that  is  not  the  same  as  inflammation  of 
the  inner  ear. 

Appeal  by  the  defendant,  The  General  Accident  Assnrance  Cor- 
poration, Limited,  from  a  judgment  of  the  Supreme  Court  in  favor 


Digitized  by 


Goo^ 


J 


592    CoLANEBi  V.  Gbnekal  Accidbnt  Absubanoe  Corp.,  Ltd. 

Third  Department,  May,  1«08.  [VoL  12«. 

of  the  plaiutiff,  eutcred  ia  tiie  offiea  of  the  derk  of  tlie  eoanty  of 
Rensselaer  on  the  9th  day  of  October,  1907,  upon  die  verdict  of  a 
jury  rendered  by  direction  of  the  court,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  7th  day  of  November,  1907, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

Joseph  G,  Fenster^  for  the  appellant.  i 


John  P.  Judge  [John  W.  Roddy  of  counsel],  for  the  respondeat 

Kkllooo,  J. : 

Tlie  plaintiff  has  recovered  upon  a  health  insurance  policy  on 
account  of  a  disability  caused  by  an  al>sce««  in  the  middle  ear  with 
mastoiditis,  which  disability  is  fairly  covered  by  the  terms  of  the 
policy.  In  his  application  for  the  insurance,  and  in  the  policy 
itself,  it  is  stated  as  a  fact  and  a  warranty  that  the  applicant  has 
never  received  any  injury  or  suffered  from  any  disease  or  sickness 
of  any  character;  that  ho  is  of  sound  condition,  mentally  and  phys- 
ically, and  has  no  infirmity  or  defect,  mental  or  physical,  except  as 
stated  therein ;  that  he  lias  not  had  any  medical  or  surgical  treat- 
ment during  the  past  five  years,  except  for  stomach  tronbis  for 
about  four  weeks,  from  which  he  had  fully  recovered.  There  is  no 
statement  in  the  application  or  policy  of  any  trouble  with  the  ear. 
The  policy  and  application  also  provide  that  the  company  is  not 
bound  by  any  knowledge  of  or  stateoaants  by  or  to  any  agent  unless 
written  on  the  application,  and  tliat  if  any  statem^it  or  warranty 
in  the  application  shall  be  untrue  in  any  respect  the  policy  and  the 
insurance  shall  be  null  and  void. 

The  policy  was  issued  about  July  22,  1904;  the  disability  for 
which  recovery  was  had  occurred  about  January  18,  1905.  The 
proofs  of  loss  show  that  the  plaintiff  suffered  from  the  same  trouble 
two  years  before,  and  that  he  had  received  medical  treatment 
therefor. 

The  plaintiff  was  not  sworn  as  a  witness,  but  produced  one 
Minelli,  whose  name  appears  upon  the  application  as  a  solicitor, 
who  swears  that  he  was  not  in  the  eraplo}'  of  the  company,  but  that 
the  agent  emploj'ed  him  to  go  with  him  through  the  Italian  district 
and  act  as  interpreter  in  obtaining  applications,  and  that  the  plaintiff 
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told  the  agent  at  tiie  time  of  the  application,  without  any  question 
having  been  asked,  that  lie  had  had  some  lung  trouble  and  deafness. 
The  evidence  of  tlie  witness  is  vague,  uncertain  and  contradictory. 
He  says  the  plaintiff  does  not  read  English,  and  leaves  it  to  be 
inferred  that  the  talk  between  the  agent  and  the  plaintiff  was 
tlirongli  him  as  interpreter,  but  sabseqnently  shows  upon  cross- 
examination  that  the  questions  were  asked  directly  to  the  plaintiff 
and  the  answers  given  by  plaintiff  to  tlie  agent,  and  that  the  agent 
apparently  wrote  them  in  the  application.  Within  a  few  days  after 
its  issue  the  policy  was  deliver^Bd  to  the  plaintiff,  and  presumably  he 
had  possession  of  it  up  to  the  time  of  tlie  diflabiiity. 

Were  it  true  that  tlie  plaintiff  stated  that  be  had  deafness  that 
does  not  do  away  with  the  warranty  in  the  application  and  policy 
that  he  had  no  defects  except  those  stated  in  the  policy  and  had 
had  no  medical  treatment  except  for  stomach  trouble.  Deafness  is 
one  thin<r,  and  an  inflammation  in  the  inner  ear  for  which  medical 
treatment  is  had  is  another,  especially  where  trouble  of  the  same 
nature  is  made  the  basis  for  a  claim  against  the  company.  The 
plaintiff  did  not  offer  himself  as  a  witness  to  explain  the  trouble  he 
had  formerly  had  with  his  ear  or  the  treatment  he  had  received,  or 
to  explain  his  answers  to  the  questions  or  his  convet*sation  with  the 
agent,  or  to  account  for  his  possession  of  the  policy  for  months 
without  raising  any  question  about  its  contents.  These  facts  throw 
great  suspicion  upon  his  case.  The  application  was  signed  by  him 
and  it  fairly  is  inferable  from  the  evidence  that  he  writes.  The 
breach  of  warranty  in  the  contract  was  clearly  proven  and  the  evi- 
dence offered  to  show  knowledge  upon  the  part  of  the  agent  was 
insafficient  to  establish  the  fact.  Both  parties  having  moved  for 
the  direction  of  a  verdict  it  was  for  the  court  to  determine  the  ease 
and  it  should  have  directed  the  verdict  for  tlie  defendant. 

The  judgment  and  order  should  be  reversed  on  the  law  and  on 
the  facts  and  a  new  trial  granted,  with  costs  to  the  appellant  to 
abide  the  event. 

All  concurred. 

Judgment  and  order  reversed  on  law  and  facts  and  new  trial 
granted,  with  costs  to  appellant  to  abide  event. 
App.  Div.—  Vol.  CXXVI.  38 
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Edwin  R.  Bryant,  Appellant,  Impleaded  with  N.  Monbob  Mas- 
shall,  as  Receiver,  etc.,  v.  Charles  H.  Turner  and  Mrs.  Chablxs 
H.  Turner,  Respondents.     (No.  1.) 

Third  Department,  May  22,  1908. 

Equity — specific  performance — severance  of  action  —  eridenoe — coita 

—  disbursements. 

Where  the  plaintiff  agreed  to  saw  certain  timber  cut  hj  defendant  from  certaa 
land  at  a  fixed  price  and  guaranteed  that  the  lumber  obtained  from  the  kod 
would  aggregate  a  certain  amount,  and  defendant  in  turn  agreed  that  when- 
ever the  guaranteed  amount  of  lumber  was  sawed  or  the  deficiency,  if  aaj, 
made  up  he  would  convey  certain  land  to  plaintiff,  and  it  appears  that  tue 
timber  cut  was  mingled  by  plaintiff  with  other  timber  at  the  saw  mill  aa 
estimate  by  defendant  based  on  the  amount  cut  by  the  choppers  and  the  appli- 
cation of  a  customary  rule  of  measurement  is  admissible  as  evidence. 

In  a  suit  in  equity  for  the  specific  performance  of  such  contract,  where  the  timber 
cut  was  less  than  the  guaranteed  amount,  a  decree  for  conveyance  of  the  Imod 
will  be  made  only  on  condition  that  the  deficiency  be  made  up,  aud  the 
deficiency  as  found  becomes  res  acljudiccUa  between  the  parties. 

An  order  granted  at  defendant's  instance,  requiring  a  litigation  to  be  severed  and 
prosecuted  as  two  separate  actions,  inures  to  the  plaintiff's  benefit. 

VThere  a  referee  has  found  the  facts  and  erred  only  in  legal  deductions,  tbe 
Appellate  Division  may  direct  a  proper  Judgment  without  granting  a  nev 
trial. 

Appeal  by  the  plaintiff,  Edwin  R.  Bryant,  from  a  jadgment  of 
the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office 
of  the  clerk  of  the  county  of  Franklin  on  the  28th  day  of  Octo- 
ber, 1903,  upon  the  report  of  a  referee  dismissing  the  complaint 
upon  the  merits,  bat  granting  the  plaintiff  tlie  right  to  the  specifie 
performance  of  a  contract  to  convey  certain  real  estate  upon  the 
payment  by  him  of  $2,186.16  and  the  costs  of  the  action. 

Charles  A.  Burkcy  for  the  appellant. 

Frederick  O,  Paddock^  for  the  respondents. 

Cochrane,  J.  : 

This  is  an  action  in  equity  for  the  reformation  and  performance 
of  a  written  contract  of  August  20, 1897,  referred  to  in  the  opinion 
in  action  No.  2,  between  the  plaintiff  and  the  defendant  Charles  H. 


Digitized  by 


Google 


Bryant  v.  Turner.     No.  1.  595 

App.  Div.]  Third  Department,  May,  1908. 

Turner,  and  herewith  decided.  (Bryant  v.  Turner^  No.  ^,  126 
App.  Div.  598.)  Heference  to  such  opinion  is  made  for  a  more 
complete  statement  of  the  facts.  The  order  of  the  Appellate 
Division  made  in  the  case,  as  reported  in  67  Appellate  Division, 
625,  is  made  a  part  of  the  record  in  both  cases,  so  that  tlie  two  cases, 
although  distinct  and  separate,  are  identical  so  far  as  their  history  is 
concerned  up  to  the  time  when  said  order  was  made. 

The  referee  found  as  a  fact  in  this  case  that  there  was  a  deficiency 
in  the  quantity  of  spruce  and  pine  lumber  guaranteed  by  the  plain- 
tiff under  the  contract  of  August  20,  1897,  of  1,120,087  feet  less 
than  the  6,000,000  feet  so  guaranteed.  It  is  urged  that  the  evi- 
dence does  not  justify  the  conclusion  of  the  referee  that  there  was 
such  deficiency.  It  appears  that  plaintiff  had  another  contract  with 
the  defendant  Charles  H.  Turner  for  sawing  lumber,  and  the  work 
under  the  two  contracts  was  proceeding  simultaneously.  The  evi- 
dence is  convincing  that  the  lumber  sawed  under  both  contracts 
was  mingled  at  the  mill  of  plaintiff.  In  view  of  such  intermingling 
defendants  were  permitted  to  make  estimates  of  the  lumber  from 
the  tract  in  question  based  on  the  quantity  cut  by  the  choppers  and 
the  application  of  some  rule  prevalent  among  lumber  men  for  esti- 
mating the  number  of  feet  of  lumber  which  a  certain  quantity  of 
logs  will  produce.  Assuming  that  there  had  been  an  inter- 
mingling of  lumber  at  the  mill,  I  do  not  see  how  there  was  any 
better  way,  or,  indeed,  any  other  way,  to  arrive  at  the  exact  quantity 
of  lumber  under  the  contract  in  question.  The  referee  was  not 
bound  to  accept  the  plaintiff's  uncorroborated  statement  as  to  the 
amount  of  the  lumber,  but  was  at  liberty  to  take  into  consideration 
the  best  evidence  which,  under  the  circumstances,  the  defendants 
were  able  to  submit.  It  is  said  that  defendant  Charles  H.  Turner  was 
responsible  for  the  intermingling  of  the  lumber  at  the  mill  because 
his  superintendent  Praire  was  in  charge  under  a  provision  in  the 
contract  that  the  work  should  be  done  under  and  by  direction  of  the 
said  defendant.  Praire  was  called  as  a  witness  by  plaintiff,  and  the 
latter  is,  therefore,  hardly  in  a  position  to  question  his  credibility. 
And  Praire  testified  not  osly  to  the  fact  of  such  intermingling,  but 
also  that  de  repeatedly  instructed  the  plaintiff  and  also  the  plain- 
tiff's foreman  that  the  lumber  should  be  kept  separate.  And 
althongh  Praire  may  have  been  vested  with  authority  to  close  the 
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mill  if  the  work  was  iK>t  beiug  prop^lj  done,  I  scarcely  think 
plaintiff  can  complain  becMise  snoli  aathority  was  not  exerdsel 
No  one  knew  better  than  he  that  if  the  lumber  was  mixed,  tbesud 
defendant  wonld  be  deprived  of  the  meaos  of  determining  witii 
pi*eci8ion  and  deiiniteness  how  much  was  produced  mider  the  con- 
ti*aet  in  question.  In  any  event  there  was  certainly  a  question  of 
fact  as  to  the  quantity  thns  produced,  and  it  is  impossible  to  sar 
that  the  conclusion  of  the  referee  as  to  such  quantity  does  not  rest 
on  sufficient  evidence.  He  saw  and  heard  the  witnesses,  and  on 
this  as  on  all  otlier  branches  of  the  case  was  better  able  to  detenmne 
the  controverted  facts  than  is  a  court  of  review. 

According  to  tlie  conti*act  of  August  SO,  1897,  plaintiff  was  at 
liberty  to  make  up  the  deliciency  in  the  spruce  and  pine  lumber  at 
the  rate  of  $2.60  per  1,000  feet,  which  for  1,120,087  feet  wonld 
amount  to  $2,800.22,  and  on  paying  this  amount  plaintiff  would  be 
entitled  to  a  deed  of  the  ^^  saw  mill  site "  by  tlie  defendants,  and 
the  referee  should  have  so  held.  It  appears  from  tlie  report  of  the 
referee,  howovcr,  that  he  combined  this  amount  with  the  amount 
due  to  the  plaintiff  in  action  No.  2,  and  that  he  struck  a  genenl 
balance  of  all  transactions  between  the  parties  and  directed  that 
plaintiff  might  have  a  specific  performance,  not  on  the  payment  of 
said  sum  of  $2,800.22,  but  on  the  payment  of  $2,186.16,  tlie  amount 
of  such  general  balance.  By  adopting  this  practice  the  referee  dis- 
regarded the  order  of  this  court  that  the  two  actions  should  be  tried 
separately  and  the  effect  of  such  practice  has  been  to  subetantiallf 
reconsolidate  the  two  actions  and  nullify  said  order.  At  a  cnrsonr 
glance  it  might  seem  that  this  irregularity  benefited  plaintiff  and 
could  not  be  corrected  on  his  appeal.  On  reflection,  however,  it  is 
apparent  that  plaintiff  may  have  been  prejudiced  by  such  irregular 
practice.  The  order  of  this  courtgranted  at  the  instance  of  defend- 
ants required  tlie  litigation  to  be  severed  and  to  proceed  in  two 
separate  and  distinct  actions  and  it  is  now  the  right  of  the  plaintiff 
as  well  as  of  the  defendants  by  virtue  of  said  order  to  have  die  lid- 
gation  thus  proceed.  It  is  apparent  that  the  practioe  of  the  referee 
in  awarding  to  the  plaintiff  herein  that  which  he  was  only  at  libertj 
to  award  him  in  action  No.  2,  might  have  had  the  effect  of  embar- 
rassing and  prejudicing  the  plaintiff  in  that  action  and  possibly  of 
defeating  such  action.     A  recovery  herein  for  what  was  properlv 
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involved  in  action  No.  2  might  have  operated  as  a  defense  to  that 
action  and  hence  plaintiff  bad  a  grievance  herein  notwithstanding 
tliat  the  amount  he  was  adjudged  to  pay  in  order  to  procure  a 
specific  performance  was  less  than  it  should  have  been,  which 
giievance  on  his  appeal  should  be  redi-esscd. 

As  stated  in  action  No.  2,  and  for  the  same  reasons,  the  proper 
judgment  may  now  be  directed  by  this  court  on  the  facts  as  found 
by  the  referee  without  the  necessity  of  a  new  trial.  It  may  not  be 
amiss  to  say  for  the  guidance  of  the  parties  that  in  the  taxation  of 
costs  which  will  follow  as  the  result  of  our  determination  in  both 
cases  such  disbursements  as  were  common  to  the  two  actions  in 
the  trial  before  the  referee  should  be  apportioned  equally  to  such 
actions. 

We  do  not  award  the  defendant  Charles  H.  Turner  an  affirmative 
judgment  for  the  deficiency  under  the  contract  amounting  to 
$2,800.22  because,  as  stated  in  action  No.  2,  he  is  not  entitled  to  the 
same  until  a  tender  of  the  deed  of  which  there  is  no  proof.  But 
the  amount  of  such  deficiency  of  $2,800.22  being  necessarily  involved 
herein  for  the  purpose  of  affording  plaintiff  the  right  to  a  specific 
performance,  this  action  constitutes  a  conclusive  adjudication  between 
the  parties  as  to  such  amount  and  it  is  probable  that  defendant 
Charles  H.  Turner  on  proof  of  the  tender  of  a  proper  deed  would 
be  entitled  to  sue  for  and  recover  in  another  action  the  amount  of 
such  deficiency  as  herein  determined  without  making  other  or  further 
proof  thereof. 

All  concurred. 

Judgment  reversed  and  judgment  directed  to  be  entered  on  the 
referee's  report  that  defendants  recover  of  plaintiff  costs  to  be  taxed 
exelnsive  of  the  costs  of  this  appeal  and  that  on  payment  by  plain- 
tiff of  such  costs  and  the  farther  sum  of  $2,800.22  with  interest  as 
fixed  by  the  referee  within  thirty  days  after  service  of  a  copy  of 
such  judgment  the  defendants  deliver  to  the  plaintiff  a  proper  deed 
of  the  premises  in  question.  No  costs  of  this  appeal  are  awarded. 
Such  disbursements  as  were  common  to  the  two  actions  between 
these  parties  in  the  trial  before  the  same  referee  are  to  be  appor- 
tioned equally  between  such  actions. 
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Edwin  E.  Bryant,  Appellant,  Impleaded  with  N".  Monrob  Mai6- 

SHALL,  as  Receiver,  etc.,  v.  Charles  H.  Turner,  Bespondent 

(No.  2.) 

Third  Department,  May  22,  1908. 

Contracts— condition  precedent— appeal  — direction  of  jadgrment  vitlh 

outnewtriaL 

Under  a  contract  whereby  plaintiff  agreed  to  saw  certain  timber  cut  by  defend- 
ant from  certain  land  at  a  fixed  price  and  guaranteed  that  the  lumber  obtaioei 
from  the  land  would  aggregate  a  certain  amount,  and  defendant  in  tui 
agreed  that  whenever  the  guaranteed  amount  of  lumber  was  sawed  or  the 
deficiency,  if  any,  made  up  he  would  convey  certain  land  to  plaintiff,  defend- 
ant cannot  recover  a  deficiency  found  to  exist  unless  he  has  alleged  and  pFoved 
a  tender  of  a  deed  of  the  land,  that  being  a  condition  precedent  to  reooToy. 

Where  a  referee  has  found  the  facts  and  has  erred  merely  in  the  legal  dedoctioof 
the  Appellate  Division  may  direct  a  proper  judgment  without  granting  a  new 
trial. 

Appeal  by  the  plaintiff,  Edwin  R.  Bryant,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office 
of  the  clerk  of  the  county  of  Franklin  on  the  29th  day  of  December, 
1903,  upon  the  report  of  a  referee. 

Charles  A^  Burke^  for  the  appellant. 

Frederick  O.  Paddock,  for  the  respondent. 

Cochrane,  J. : 

On  August  20,  1897,  the  parties  hereto  made  a  written  contnct 
whereby  the  plaintiff  agreed  to  saw  and  load  upon  cars  the  sprooe 
and  pine  timber  wliich  was  to  be  taken  by  the  defendant  from 
lands  mentioned  in  said  contract  to  a  mill  then  in  the  possession  of 
plaintiff,  for  wliich  services  plaintiff  was  to  be  paid  by  the  defend- 
ant two  dollars  per  1,000  feet  of  lumber.  By  said  coutnct 
the  plaintiff  guaranteed  that  there  were  6,000,000  feet  of  said 
spruce  and  pine  on  said  land  in  merchantable  logs  for  lumber  from 
logs  not  less  than  eight  inches  at  the  top  end  and  that  he  woald 
make  up  any  deficiency  in  said  6,000,000  feet.  The  defendant  fur- 
ther agreed  that  whenever  said  6,000,000  feet  should  have  been 
manufactured  into  lumber  and  in  case  of  deficiency,  when  sneh 
deficiency  should  have  been  duly  made  up  by  plaintiff  by  payment 
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of  two  dollars  and  fifty  cents  per  1,000  feet  orfrom  other  logs  which 
coald  be  delivered  at  said  mill  at  the  same  average  expense  as  the 
logs  from  the  land  in  question,  that  he  would  convey  to  the  plaintiff 
by  warranty  deed  certain  premises  described  as  "the  saw  mill  site" 
containing  five  and  sixty-seven  one-hundredths  acres  of  land  on 
which  the  said  mill  in  possession  of  the  plaintiff  as  aforesaid  was 
situated. 

Plaintiff  brought  an  action  to  reform  said  contract  and  to  compel 
the  specific  performance  by  the  defendant  of  his  agreement  to  con- 
vey to  the  plaintiff  said  "  saw  mill  site,"  making  the  defendant  and 
his  wife  who  had  an  alleged  inchoate  dower  interest  therein  defend- 
ants in  such  action.  The  parties  had  various  other  transactions  and 
plaintiff  sought  in  such  action  the  amount  claimed  to  be  due  to  him 
by  reason  thereof.  A  demurrer  to  the  complaint  on  the  ground  that 
causes  of  action  were  improperly  united  was  sustained  by  this 
court,  which  further  ordered  that  the  action  be  divided  into  two 
actions,  one  in  equity  for  the  reformation  and  performance  of  the 
written  contract  above  alluded  to,  and  the  other  to  be  prosecuted 
against  the  defendant  Charles  H.  Turner  alone  to  recover  upon  all 
the  other  several  causes  of  action  contained  in  the  said  complaint. 
(67  App.  Div.  625.)  The  action  was  thereupon  severed  and 
amended  complaints  in  compliance  with  the  order  of  this  court 
were  served,  the  equity  action  being  designated  as  action  No.  1 
and  the  present  action  involving  the  other  matters  being  designated 
as  action  No.  2. 

Both  actions  were  referred  to  the  same  referee,  the  order  of  ref- 
erence providing  that  the  referee  might  take  jhe  testimony  of  any 
witness  in  either  or  both  of  said  actions  before  said  witness  was 
excused.  The  actions  were  practically  tried  together  and  at  the 
close  of  the  case  all  the  evidence  received  was  made  evidence  in 
both  cases. 

The  referee  has  found  herein  that  there  was  a  deficiency  in  the 
quantity  of  spruce  and  pine  lumber  guaranteed  by  the  plaintiff  of 
1,120,087  feet  less  than  the  6,000,000  feet  so  guaranteed,  and  has 
charged  the  plaintiff  herein  with  snch  deficiency  at  the  rate  of  $2.50 
per  1,000  feet  according  to  the  provisions  of  the  contract,  amount- 
ing to  $2,800.22.  Including  this  latter  amount  the  plaintiff  is 
charged   by  the"referee    with   $25,478.34  and   the  defendant  is 
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charged  with  $23^679.98,  leaving  dne  to  the  defendant  from  tlie 
plaintiff  $1,798.36,  which  with  interest  amounts  to  $2,123.06,  for 
which  the  referee  directed  judgment  in  favor  of  the  defendant  and 
against  the  plaintiff. 

In  thns  charging  the  plaintiff  herein  with  $2,800.22  for  the  det 
ciencj  in  the  quantity  of  lumber  the  referee  was  in  error.  A  ten- 
der by  the  defendant  of  a  deed  of  the  "  saw  mill  site  "  was  a  condi- 
tion precedent  to  the  right  of  the  defendant  to  recover  such  defi- 
ciency. He  cotild  not  retain  title  to  such  realty  and  at  the  same 
time  recover  of  the  plaintiff  that  which  under  the  terms  of  the  con- 
tract entitled  the  plaintiff  to  such  deed.  Defendant  should  have 
alleged  and  proved  a  tender  of  the  deed.  {Ewing  v.  WigJUmanj  167 
N.  Y.  107,  and  cases  there  cited.)  As  there  was  no  such  allegation  or 
proof  the  referee  was  not  at  liberty  to  award  the  defendant  said 
amount  of  $2,800.22  for  such  deiiciency. 

According  to  the  facts  as  found  by  the  referee  in  his  report  there 
was  due  to  the  plaintiff  $1,001.87,  independently  of  such  deficieocy, 
As  the  facts  are  fully  found  by  the  referee  and  the  error  consisti 
merely  in  the  legal  deductions  therefrom  we  are  at  liberty  withoot 
granting  a  new  trial  to  direct  the  judgment  which  the  referee 
should  have  directed  on  the  facts  as  found  by  himself.  {Moore  v. 
Mutual  Jieserve  Fund  Life  AsBodation^  121  App.  Div.  335; 
Sayrs  v.  StaUy  123  N.  T.  291.)  Such  practice  is  particularlj 
desirable  in  these  two  cases  between  these  parties  for  the  reason 
that  the  trials  were  lengthy,  complicated  and  involved,  and  tbe 
best  interests  of  the  parties  will  be  subserved  by  terminating  die 
litigation,  and  our  desire  to  accomplish  such  a  result  is  intensified 
in  these  particular  cases  by  the  additional  reason  that  nnmerons 
exhibits  submitted  with  the  cases  have  been  destroyed  in  a  poblic 
conflagration  and  new  trials  would  resnlt  in  much  embarrasBnientto 
the  parties  and  perhaps  in  a  failure  of  justice. 

Hence  we  conclude  that  the  judgment  herein  should  be  reversed 
and  judgment  is  hereby  directed  to  be  entered  on  the  referee*? 
report  in  favor  of  the  plaintiff  and  against  the  defendant  for 
$1,001.87  besides  interest  as  fixed  by  said  report,  and  costa  to  be 
taxed,  including  costs  of  this  appeal. 

All  concurred. 
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Judgment  I'eversed  and  judgment  directed  to  be  entered  on  the 
referee's  report  in  favor  of  plaintifE  and  against  the  defendant  for 
$1,001.87,  beeidee  interest,  as  iixed  by  said  report,  and  costs  to  be 
taxed,  including  costs  of  this  appeal.  Such  disbursements  as  were 
common  to  the  two  actions  between  these  parties  in  the  trial  before 
the  fiame  referee  are  to  be  apportioned  equally  between  such  actions. 


iNiBLus  M.   FsBBMAN,   Appellant,  v,  Nslson   G.   Fsebkak, 

Bespondent 

Third  Department,  May  23,  1908. 

Fractice — appearance  —  divorce  —  jurisdiotion. 

A  voluntary  general  appearance  in  an  action  is  equivalent  to  a  personal  service 
of  process. 

Where,  in  a  divorce  action  the  summons  and  complaint  wore  not  legally  served, 
but  defendant  appears  by  attorney  and  answers,  the  court  has  jurisdiction. 

The  provision  of  rule  72  of  the  General  Rules  of  Practice  that  in  a  divorce 
action  the  court  shall  not  order  a  reference  without  proof  by  affidavit  of  service 
ol  the  summons  and  complaint  and  that  notice  of  appearance  and  retainer  shall 
not  be  sufficient  to  excuse  such  proof  only  applies  to  oases  of  default,  and  the 
plaintiff  is  not  confined  to  proof  by  affidavit  to  show  Jurisdiction  of  the 
defendant. 

Kellogg,  J.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  Nellie  M.  Freeman,  from  an  order  of  the 
Sapreme  Coart,  made  at  the  Saratoga  Special  Term  aad  entered  in 
the  office  of  tlie  clerk  of  the  county  of  Saratoga  on  the  27th  day  of 
December,  1907,  denying  the  plaintifiPs  application  for  an  inter- 
locntory  judgment  in  an  action  for  divorce  and  setting  aside  all 
proceedings  in  the  action  since  the  issuance  of  the  summons. 

Charles  M.  Davison^  for  the  appellant. 

Walter  H.  Cogan^  for  the  respondent. 

Sbwell,  J. : 

It  appears  from  the  record  that  this  action  was  brought  to  obtain 
a  divorce  on  tlie  ground  of  adultery.  The  summons  and  complaint 
i^ere  not  legally  served,  but  the  defendant  employed  an  attorney 
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who  appeared  and  served  upon  the  plaintiff's  attorney  a  copy  of  tbe 
answer,  duly  subscribed  by  him,  which  put  in  issue  the  allegation  of 
adultery.  Thereafter  a  notice  of  trial  was  served  by  hiiu  for  i 
Special  Term  for  trials.  The  attorneys  for  the  plaintiff  and  defoid- 
ant  consented  to  a  reference,  whereupon  the  court  designated  i 
referee  and  an  order  was  entered  referring  the  issaes  without  die 
consent  or  agreement  of  the  attorneys  or  the  parties,  as  to  tbe  per- 
son named.  The  action  was  brought  to  a  hearing  before  the  referee, 
the  plaintiff  appearing  in  person  and  by  her  attorney  and  the  defeod^ 
ant  by  his  said  attorney.  Evidence  in  support  of  the  all^atioi^ot 
the  complaint  was  taken  and  the  referee  found  in  favor  of  the  pkiD- 
tiff.  Upon  the  application  for  an  interlocutory  judgment  tliecoort 
denied  the  motion  and  set  aside  all  the  proceedings  since  the  isE&- 
ance  of  the  summons,  upon  the  ground  that  the  appearance  of  the 
attorney  for  the  defendant  by  serving  an  answer  and  proceeding  a 
the  action  was  not  sufficient  to  excuse  proof  by  affidavit  of  the 
service  of  the  summons. 

It  is  the  settled  law  of  this  State  that  a  voluntary  geneni 
appearance  in  an  action  is  equivalent  to  personal  service  of  procesB. 
and  confers  juiisdiction  of  the  person  on  the  court,  (Ck>de  Civ. 
Proc.  §  424 ;  Olcott  v.  Maclean,  73  N.  Y.  223 ;  Matter  of  McLtok, 
138  id.  158;  Reed  v.  Chihon,  142  id.  152.) 

No  different  rule  obtains  in  an  action  for  a  divorce.  {Lynie  t. 
Lynde,  41  App.  Div.  280 ;  Janes  v.  Jones,  108  N.  Y.  415 ;  Straw 
V.  Strauss,  122  App.  Div.  729.) 

The  determination  of  the  appeal  also  requires  a  consideration  of 
the  question  whether  the  order  of  reference  was  in  violation  of  tbst 
part  of  rule  72  of  the  General  Bules  of  Practice  which  provides 
that  in  an  action  for  a  divorce  the  court  shall  not  order  a  reference 
without  proof  by  affidavit  of  the  service  of  the  summons  and  com- 
plaint, and  that  notice  of  appearance  and  retainer  shall  not  be 
sufficient  to  excuse  such  proof. 

It  was  held  in  McCarthy  v.  McCarthy  (143  N.  Y.  235)  and 
Lowenthal  v.  Lowenthal  (157  id.  23G)  that  where  the  case  is  litigated 
it  is  not  necessary  to  produce  an  affidavit  stating  that  the  adnlterj 
charged  was  committed  without  the  consent,  connivance,  privity  or 
procurement  of  the  plaintiff,  etc.,  as  provided  in  another  clause  of 
this  rule ;  that  this  provision  wjis  made  for  cases  of  default  only. 
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It  is  obvioas  from  reading  the  provision  in  qaestion  that  it  was  only 
intended  to  apply  in  case  of  the  defendant's  default.  It  is  also 
plainly  inferable  from  the  language  used  that,  in  case  of  a  default, 
tlie  plaintiff  is  not  confined  to  "  proof  by  affidavit."  The  words 
^'  Notice  of  appearance  and  retainer  shall  not  be  sufficient  to  excuse 
such  proof,"  which  follow  the  general  provision,  clearly  indicate 
that  other  evidence,  showing  jurisdiction  of  the  person  of  the 
defendant,  may  be  received,  and  may  be  sufficient  to  excuse  proof 
by  affidavit. 

This  construction  is  necessary  to  give  any  meaning  or  effect  to 
these  words.  One  of  the  most  familiar  rules  for  the  construction 
of  statutes  requires  that  effect  must  be  given,  if  possible,  to  all  the 
language  employed.  {Matter  of  Neuo  York  cfe  BrooJdyn  Bridge^ 
72  K.  Y.  527;  People  ex  td.  FrdigK  v.  MateM,  94  id.  179.) 
Every  part  must  be  viewed  in  conhection  with  the  whole  so  as  to 
make  all  its  parts  harmonious,  if  practicable,  and  give  a  sensible 
and  intelligent  effect  to  each.  {People  ex  rel.  Oilmour  v.  Hyde^ 
89  N.  Y.  18.) 

I  do  not  think  the  case  of  Ivee  v.  Ivee  (80  Hun,  136)  is  in  point. 
In  that  case  the  order  of  reference  designated  as  referee  a  person 
agreed  upon  by  the  counfel  for  the  respective  parties,  and  the  court 
held  that  the  reference  was  in  violation  of  a  provision  of  rule  73,* 
now  72,  which  forbids  a  reference  of  a  matrimonal  action  to  a  ref- 
eree nominated  by  either  party  or  to  a  referee  agreed  upon  by  the 
parties.  It  is  too  clear  for  argument  that  this  provision  was  only 
intended  to  apply  to  contested  cases.  The  words  '^  A  referee  agreed 
upon  by  tlie  parties  "  admit  of  no  other  reasonable  construction. 

It  follows  that  the  order  appealed  from  should  be  reversed  and 
the  case  remitted  to  the  Special  Term  for  rehearing,  with  ten  dollars 
costs  and  disbursements. 

All  concurred,  except  Kellogg,  J.,  dissenting  in  opinion. 

Kelix>gg,  J.  (dissenting) : 

Where  the  parties  to  a  divorce  action  consent  to  a  reference,  the 
court  may  appoint  a  referee  or  refuse  the  reference  in  its  discretion. 
(Code  Civ.  Proc.  §  1012.)  Therefore,  the  Rules  of  Practice  may 
prescribe  in  what  cases  and  in  what  manner  such  discretion  may  be 

*8ee  General  Rules  of  Practice,  1888,  rule  78.— [Rep. 
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exercised,  and  under  what  circnmstances  a  reference  niay  be 
granted.  Rule  72  of  the  General  Rales  of  Practice  provides  that 
in  divorce  cases  "  The  court  shall  in  no  case  order  the  reference 
to  a  referee  nominated  by  either  party  nor  to  a  referee  agreed  upon 
by  the  parties,  nor  without  proof  by  affidavit  conformable  to  the 
rules  relating  to  the  manner  and  proof  of  the  service  of  the  sum- 
mons and  complaint.  Notice  of  a^ppearance  and  retainer  shall  not 
be  sufficient  to  excuse  such  proof." 

In  Ives  V.  Ives  (80  Hun,  136)  it  was  held  that  in  a  litigated  case 
under  the  above  rule  the  referee  could  not  be  agreed  upon  by  the 
parties.  McCarthy  v.  McCarthy  (143  N.  Y.  235)  recognizes  that 
the  rule  applies  as  well  to  litigated  as  to  default  oases,  and  that  even 
in  a  litigated  case,  unless  the  complaint  alleges  want  of  connivance 
etc.,  as  required  by  the  rule,  an  affidavit  to  that  effect  must  be 
filed  before  judgment  can  be  rendered.  It  holds,  however,  that  the 
allegation  of  want  of  connivance,  etc.,  is  not  inserted  in  the  com- 
plaint as  an  issuable  allegation,  but  only  to  comply  with  the  rule 
and  to  avoid  the  necessity  of  filing  an  affidavit.  The  order  of  refer- 
ence, therefore,  was  in  violation  of  the  provisions  of  this  rule,  and 
judgment  was  properly  denied. 

The  order  of  reference  was  entered  by  the  clerk,  upon  con- 
sent of  the  attorneys.  The  referee  was  apparently  agreed  upon  by 
counsel,  in  violation  of  the  provisions  of  the  above  rule. 

There  is  another  reason  why  judgment  should  not  be  entered 
upon  tins  report.  Tlie  strict  practice  prescribed  in  divorce  cases 
was  adopted  for  the  public  good,  and  to  prevent  collusive  and 
fraudulent  divorces,  and  should  be  enforced  in  a  way  to  prevent 
the  evils  intended  to  be  guarded  against.  Rule  72  also  provides 
that  no  reference  shall  be  had  where  the  defendant  fails  to  answer, 
but  the  case  must  proceed  in  open  court.  As  matter  of  substance 
and  of  right  the  defendant  did  not  answer  in  this  case,  and  to  enter 
judgment  upon  the  referee's  report  would  sanction  a  practice  which 
in  m^ny  cases  would  open  the  door  for  collusive  and  fraudulent 
divorces.  In  an  affidavit  attached  to  the  summons  and  complaint 
one  Perkins  swears  that  he  served  them  upon  the  defendant  at 
Portland,  Ore.,  and  that  the  person  served  acknowledged  to  the 
affiant  that  he  was  the  defendant,  that  the  plaintiff  was  his  wife, 
that  his  mother-in-law,  Mrs.  Allen,  resided  at  Saratoga  Springs,  and 
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that  he  Iiad  previoasly  oondneted  a  stationery  store  at  that  place. 
It  is  evident  that  Perkins  did  not  know  the  defendant,  or  the  per- 
6oa  served,  but  relied  entirely  upon  the  statement  made  to  him  bj 
an  ouknown  person.     Such  proof  of  service  would  not  be  suf- 
ficient to  authorize  the  entry  of  judgment  in  any  kind  of  an  action. 
The  affidavit  also  shows  that  at  the  same  time  the  party  served 
signed  the  certificate  contamed  in  the  record,  in  which  he  admitted 
that  he  was  the  defendant  and  that  ^  the  allegations  in  said  com- 
plaint are  substantially  true  in  every  respect^"  and  that  due  service 
of  the  summons  and  complaint  was  made  upon  him  at  Portland, 
Ore.,  and  he  anthorized  the  attorney  named  '^  to  represent  me  in  said 
action."    This  certificate  is  witnessed  by  Perkins.    There  is  no  other 
evidence  in  the  record  that  the  person  who  signed  this  paper  was 
the  defendant.     It  is  evident  that  the  person  making  the  alleged 
service  was  aware  that  soch  service  was  not  valid,  and,  therefore, 
he  obtained  the  certificate  in  order  to  dispense  with  a  proper  service. 
The  attorney  named  served  an  unverified  answer  denying  the 
adultery.     He  attended  at  the  trial,  and  by  cross-examination  asked 
several  perfunctory   questions   of  the   plaintiffs   witnesses.     The 
qnestions  and  the  answers  sought  could  be  of  no  benefit  to  the 
defendant,  and  only  tended  more  completely  to  show  his  guilt. 
From  the  record  I  tliink  we  may  fairly  assume  that  the  certificate 
was  delivered  to  the  attorney  named  therein  by  the  plaintiffs  attor- 
ney.    There  is  no  evidence  of  any  retainer  by  the  defendant  of  an 
attorney  in  the  action,  or  of  any  connnunication  between  him  and 
his  alleged  attorney.     The  certificate  did  not  authorize  the  attorney 
to  appear  and  answer ;  it  permitted  him  to  do  whatever  was  neces- 
sary  to  represent  the  defendant,  which  we  assume  may  mean  to 
protect  any  interest  which  required  protection.     In  the  certificate 
the  defendant  admits  his  guilt,  and,  tlierefore,  the  attorney  was  not 
called  upon  to  serve  an  answer  denying  his  guilt.     There  had  been 
no  service  upon  the  defendant  and  no  action  was  pending.     There 
was,  therefore,  no  occasion  for  the  attorney  to  answer.     The  record 
contains  all  the  ear-marks  of  a  friendly  litigation,  in  which  the 
defendant  was  as  anxious  for  the  judgment  as  the  plaintiff,  and  both 
were  evidently  working  to  that  end.     The  only  use  of  an  answer 
in  this  case  was  to  take  the  case  away  from  the  court  where  it  would 
l>e  tried  iu  public  and  have  the  proceeding  before  a  referee.     Had 
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the  facts  been  known  to  the  coart  before  the  referee  was  named  it 
is  certain  the  order  would  not  have  been  made.  I  tliink,  therefore, 
Uie  answer  interposed  was  interposed  in  fact  by  the  plaintiff,  and 
for  her  sole  benefit,  and  that  the  defendant  was  acting  to  assist  her 
in  obtaining  a  divorce.  The  case  was  not,  therefore,  a  litigated 
one,  but  to  all  intents  and  purposes  should  be  treated  as  one  of 
default,  if  it  is  to  be  considered  a  live  case  for  any  purpose. 

If  an  appearance  by  an  attorney  in  a  divorce  case  may  take  the 
place  of  the  service  of  a  summons,  it  docs  not  dispense  with  the 
proof  of  identity  of  the  peraon  who  authorizes  the  attorney  to 
represent  the  defendant.  Proof  should  be  made  on  that  snbjeet 
substantially  as  convincing  as  is  required  in  the  case  of  the  sernce 
of  a  summons.  The  presumed  authority  of  an  attorney  should  not 
dispense  with  other  proof.  Here  the  alleged  authority  appears  and 
it  is  not  properly  authenicated.  If  this  case  had  proceeded  before 
the  court  it  would  have  investigated  more  thoroughly  the  proof  of 
the  identity  of  tlie  defendant  and  satisfied  itself  that  the  defendant 
was  in  court.  The  entry  of  the  order  of  reference  by  consent 
naturally  took  that  matter  in  quite  a  degree  from  the  attention  of 
the  court.  I  am  not  considering  the  question  whether  the  caort 
upon  a  trial  before  it  may  render  judgment  in  a  case  where  the 
defendant  appears  by  attorney  and  no  personal  service  has  been 
made.  It  is  unnecessary  to  consider  whether  such  a  case  is  withm 
the  letter  or  spirit  of  the  rule.  I  think  that  a  divorce  case  cannot 
be  referred  if  the  defendant  has  not  been  served  with  the  summons, 
and  that  in  tliis  case,  within  the  true  spirit  of  the  rule,  no  answer 
was  interposed  by  the  defendant ;  that  the  alleged  answer  wis 
collusive  and  that  the  plaintiff  can  gain  no  benefit  therefrom.  1, 
therefore,  favor  an  aflSrmance  of  the  order. 

Order  reversed  and  case  remitted  to  Special  Term  for  rehearing, 
with  ten  dollars  costs  and  disbursements. 
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In  the  Matter  of  tlie  Judicial  Settlement  of  the  Accounts  of  Sarah 
J.  Rossell,  as  One  of  the  Executors,  etc.,  of  Elizabeth  Gamble, 
Deceased,  by  Isaac  S.  Rossell  and  James  Young,  as  Executors, 
etc.,  of  Said  Sarah  J.  Rossell,  Deceased,  Respondents. 

George  W.  Gamble,  Individually,  and  as  Administrator  with  the 

Will  Annexed  of  Elizabeth  Gamble,  Deceased,  and   Others, 

Appellants. 

Third  Department,  May  22,  1908. 

Evidence  —  0elf-8erving  declaratioziB— transaction  with  decedent. 

On  the  question  whether  a  deceased  executrix  was  paid  bj  her  coexecutor,  also 
dead,  a  certain  legacy  left  her  by  her  mother,  evidence  that  the  executrix's 
will  bequeathed  to  her  children  the  amount  of  the  legacy  which  was  to  come 
to  her  from  her  mother  is  not  admissible  in  favor  of  her  executor. 

Her  husband's  testimony  that  the  coexecutor  read  her  will  and  was  satisfied  with 
it  is  inadmissible  under  section  829  of  the  CJode  of  Civil  Procedure,  he  being  an 
interested  party,  since  the  money  was  left  for  the  support  of  the  children  which 
burden  rested  primarily  upon  him. 

Eeargument  of  an  appeal  by  George  W.  Gamble,  individually 
and  as  administrator,  etc.,  of  Elizabeth  Gamble,  deceased,  and 
others,  from  a  decree  of  the  Surrogate's  Court  of  the  county  of 
Sullivan,  entered  in  said  Surrogate's  Court  on  the  12th  day  of 
November,  1906,  judicially  settling  the  accounts  of  the  pensonal 
representatives  of  the  deceased  executors  of  the  last  will  and  testa- 
ment of  Elizabeth  Gamble,  deceased.  (See  121  App.  Div.  381 ; 
122  id.  904.) 

D.  S.  Hilly  for  the  appellants. 

Smith  (&  Tomlinson  [Henry  Willis  Smith  of  counsel],  for  Isaac 
S.  Sossell  and  James  Young,  as  executors,  etc.,  respondents. 

John  H.  ZyonSj  special  guardian  for  infants. 

Cochrane,  J. : 

The  opinion  on  the  former  argument  of  this  appeal  is  reported 
in  121  Appellate  Division,  381.  It  was  then  held  that  the  decree 
erroneously  determined  that  a  legacy  of  $2,000  bequeathed  to  Mrs. 
Hossell  by  her  mother,  Elizabeth  Gamble,  remained  in  the  hands  of 
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John  Gamble,  the  father  and  coexecntor  of  Mrs.  Rossell  under  ber 
mother's  will  until  the  death  of  said  John  Gamble  which  occorred 
five  months  after  the  death  of  Mrs.  Rossell  and  seven  years  after 
the  death  of  their  testatrix,  Elizabeth  Gamble. 

On  the  application  of  the  executors  of  Mrs.  Rossell  a  referee  lias 
since  been  appointed  under  section  2586  of  the  Code  of  Civil  Pp> 
cedure  to  take  further  evidence  as  to  the  payment  to  her  of  said 
legacy  and  to  report  the  same  to  this  court,  and  such  report  having 
been  made  the  matter  is  again  before  us  for  rearguraenL 

In  addition  to  the  facts  stated  in  the  former  opinion  it  now 
definitely  appears  that  the  $1,000  therein  stated  to  have  been  depoe- 
ited  January  25,  1898,  by  Mre.  Rossell  in  the  Dry  Dock  Saving 
Institution  was  received  by  her  from  her  coexecutor  John  Grsmble, 
but  it  is  now  claimed  to  have  been  a  gift  by  him  to  her,  and  that  it  wis 
no  part  of  the  estate  of  her  mother.  The  fact  is  perhaps  not  veir 
material  except  as  it  makes  it  clear  that  Mrs.  Rossell  was  in  receipt 
of  funds  from  her  father  and  coexecutor.  It  was  not  neoe«aiT, 
however,  that  Mrs.  Rossell  should  receive  her  legacy  through  ber 
father.  As  executrix  she  liad  the  same  right  as  he  to  the  receipt 
control  and  disposition  of  the  fund.  And  as  to  the  legacy  in  qaes- 
tion  he  had  no  permanent  right  thereto,  but  it  was  her  abedate 
property. 

The  evidence  taken  since  tlie  former  argument  of  the  appeal  can- 
not avail  to  change  the  result  It  now  appears  that  Mrs.  Robb^ 
made  a  last  will  and  testsunent  just  as  she  was  about  to  enter  Sooee- 
velt  Hospital  for  a  surgical  operation  which  resulted  in  her  deilh 
two  days  later.  The  3d  clause  of  her  will  is  as  follows :  "  I  give 
and  bequeath  to  my  three  children,  Spencer  Greorge,  Elizabetli 
Godfrey  and  Herbert  Jackson,  the  sum  of  two  thousand  dollus 
(which  is  to  come  to  me  from  my  mother  on  father's  death)  to  be 
divided  equally  between  them  as  each  arrives  at  the  age  of  twentj- 
one  years.  The  interest  upon  said  sum  during  said  period  is  to  be 
expended  annually  for  clothing  and  necessaries  for  each  while  each 
is  under  twenty-one  years  of  age  until  the  principal  share  is  due  to 
each."  Her  husband,  Isaac  S.  Rosaell,  and  James  Young  were  deag- 
nated  as  executors  and  trustees  to  carry  out  the  provisioiia  of  the  wiH 

It  is  claimed  that  said  bequest  in  the  will  of  Mrs.  Rossell  refeis 
to  her  legacy  from  her  mother  and  indicates  that  siie  had  not 
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received  it  but  that  it  was  in  the  bands  of  her  father.  The  language 
of  the  will  does  not  correctly  describe  such  legacy,  and  as  it  appears 
that  Mrs.  Bossell  at  the  time  she  made  this  will  was  entitled  to  a 
portion  of  her  mother's  undivided  residuary  estate  still  in  the  hands 
of  her  fat!»er,  it  may  be  argued  with  some  force  that  Mrs.  Rossell 
had  in  mind  her  portion  of  said  residuary  estate  estiinated  by  her  at 
"  the  sum  of  two  thousand  dollars."  However  this  may  be,  it  is 
very  certain  that  her  testamentary  declaration  would  constitute  per 
86  no  evidence  in  her  favor  had  she  lived,  and  it  is  not  evidence  in 
favor  of  these  respondents.     {Gri/Hnv,  Train,  90  App.  Div.  16,  21.) 

But  her  liusband  testifies  that  this  will  was  read  to  and  by  John 
Gamble,  who  expressed  his  satisfaction  therewith.  Such  testimony 
is  important  if  we  are  at  liberty  to  give  it  consideration.  But  it  is 
before  us  subject  to  the  objection  that  it  is  within  the  prohibition  of 
section  829  of  the  Code  of  Civil  Procedure.  We  see  no  escape 
from  the  force  of  this  objection.  Tlie  will  of  Mrs.  Rossell  pro- 
vides that  the  interest  on  the  bequest  is  to  be  expended  annually 
for  "clothing  and  necessaries"  for  her  children  during  their  minor- 
ity. The  legal  liability  for  such  clothing  and  necessaries  rests  upon 
this  witness  as  the  father  of  said  children.  This  bequest  relieves 
hhu  from  such  liability  wholly  or  partly,  and  is  as  beneficial  to  him 
as  if  the  use  of  the  legacy  were  bequeathed  directly  to  him  during 
the  minority  of  his  children.  It  is  the  fact  of  pecuniary  interest 
and  not  the  extent  thereof  which  renders  a  witness  incompetent 
under  said  section  829.  We  nmst,  therefore,  disregard  this  testi- 
mony, and  there  is  no  other  evidence  which  can  affect  our  former 
disposition  of  tlie  case. 

The  decree  should  be  modified  in  accordance  with  the  former 
opinion,  and  as  so  modified  affirmed,  with  costs  to  both  parties 
payable  out  of  the  estate  of  Elizabeth  Gamble,  deceased. 

Decree  modified  in  accordance  with  former  opinion,  and  as  so 
modified  unanimously  affirmed,  with  costs  to  both  parties  payable 
out  of  the  estate  of  Elizabeth  Gamble,  deceased. 

App.  Div.  —  Yol.  CXXYI.         39 
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The  People  of  the  State  op  New  York  ex  rel.  Intbkborough 
Bapid  Transit  Company,  Respondent,  v.  The  State  Board  or 
Tax  Commissioners,  Appellant. 

Third  Department,  May  6,  1908. 

Tax — Interborough  Bapid  Transit  Company  not  liable  to  franchlwi  tax 
—  statutory  exemption  not  impaired  by  subsequent  legislation  - 
statutory  construction  —  repeals  by  implication. 

The  Interborough  Rapid  Transit  Company,  as  lessee  or  operator  of  subway  mi- 
roads  owned  by  the  city  of  New  York,  is  not  subject  to  a  spedal  franchise  Ux 
on  account  of  the  rights  which  it  exercises  under  its  contract  with  the  city. 

The  express  exemption  from  taxation  of  the  lessee  or  operator  of  said  subvar 
railroad  on  property,  other  than  real  property  owned  or  employed  by  it  in  the 
construction  or  operation  of  the  road,  was  not  impaired  by  the  subsequeot 
enactment  of  the  provision  of  the  Tax  Law  declaring  a  special  franchise  to  he 
real  estate  for  the  purposes  of  taxation. 

It  seems,  moreover,  that  the  Legislature  would  be  powerless  to  destroy  tbe 
exemption  after  a  contract  is  made  in  reliance  thereon. 

The  courts,  by  a  doubtful  construction,  will  not  impute  to  the  Legislatare  as 
intent  to  violate  the  promise  of  exemption  by  which  the  city  was  aided  in 
obtaining  a  contractor  upon  favorable  terms. 

Where  two  acts  are  passed  at  the  same  session  it  is  presumed  that  the  LegislafcuR 
did  not  intend  to  repeal  the  earlier  act  by  implication. 

Appeal  by  the  defendant,  The  State  Board  of  Tax  CommiB- 
sioners,  from  a  judgment  of  the  Supreme  Court  in  favor  of  tbe 
relator,  entered  in  the  ofBce  of  the  clerk  of  the  county  of  Albany 
on  the  11th  day  of  September,  1907,  upon  the  decision  of  the  court, 
rendered  after  a  trial  at  the  Albany  Special  Term,  canceling  the 
defendant's  assessment  of  a  special  franchise  tax  against  the  relator 
for  the  year  1905. 

William  S.  Jacksoriy  Attomey-Oeneral  [^George  P.  Dicker, 
Deputy^  of  counsel],  for  the  appellant. 

Strong  cfe  Cadwalader  {George  W.  WioheraJiam^  Edward  £ 
Sprague  and  Stephen  P.  Nash  of  counsel],  for  the  respondent 

Kellogg,  J.  : 

The  original  Rapid  Transit  Law  (Laws  of  1891,  chap.  4)  contem- 
plated  that  the  city,  by  its  rapid   transit  commifisioners,  should 
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establish  routes,  obtain  the  necessary  consents  of  the  local  authorities 
and  the  property  owners,  make  plans  and  specifications  for  a  sub- 
way, and  sell  to  the  highest  bidder,  for  the  benefit  of  the  city,  the 
privilege  and  franchise  to  construct,  maintain  and  operate  it.  Tlie 
amendment  by  section  63,  chapter  752  of  the  Laws  of  1894,*  per- 
mitted a  vote  of  the  people  to  determine  that  the  subway  should  be 
constructed  by  and  at  the  expense  of  the  city,  and  provided  that;  if 
so  constructed  it  "  shall  be  and  remain  the  absolute  property  of  the 
city  *  *  *  and  shall  be  and  be  deemed  to  be  a  part  of  the 
public  streets  and  highways  of  said  city,  to  be  used  and  enjoyed  by 
the  public  upon  the  payment  of  such  fares  and  tolls,  and  subject  to 
such  reasonable  rules  and  regulations  as  may  be  imposed  and  pro- 
vided for  by  the  board  of  rapid  transit  railroad  commissioners  in 
said  city." 

The  vote  of  the  people  determined  that  the  subway  in  New  York 
should  be  constructed  for  and  at  the  expense  of  the  city,  and  a  con- 
tract was  let  to  one  McDonald  for  the  construction,  maintenance 
and  operation  of  the  road.  He,  as  the  statutef  provided,  was  to  pay 
a  certain  rental  for  the  use  of  said  road,  and  furnish  the  rolling 
stock  and  equipment. 

Chapter  644  of  the  Laws  of  1902^  permitted  the  contractor  to 
assign  his  contract,  with  the  consent  of  the  commission,  for  the  con- 
struction and  the  operating  or  "  leasing  provisions  of  such  contract " 
separately,  and  pursuant  thereto  the  provision  of  the  contract  for 
leasing  or  operating  the  road  was  assigned  to  the  relator. 

The  right  of  the  relator  to  exist  as  a  railroad  company,  and  to 
maintain  and  operate  a  railroad,  is  its  general  franchise,  with  wliich 
we  are  not  concerned  here.  A  special  franchise  of  a  railroad  is  its 
right  to  construct,  maintain  and  operate  a  railroad  in  public  streets, 
highways  or  public  places.  (People  ex  rel.  Met  St.  R.  Co.  v. 
Tax  Comrs.,  174  N.  Y.  417, 435, 436.)  By  the  Rapid  Transit  Law 
and  the  acts  amendatory  and  supplemental  thereto,  the  special  fran- 
chise as  well  as  the  road  itself  is  the  property  of  the  city,,  and  is 

*  Section  was  added  by  act  of  1894.  See,  also.  Laws  of  1895,  chap.  519, 
§30.— [Rep. 

t  Seo  §  34,  added  by  Laws  of  1894,  chap.  752,  and  amd.  by  Laws  of  1896,  chap. 
729,  and  subsequent  amendments. —  [Re,t. 

}  Amending  §  84,  added  by  Laws  of  1894,  chap.  752.—  [Rbp. 
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merged   in  and  became  a  part  of  the  public  highway   for  the 
public  nse. 

Had  this  underground  highway  been  constructed  for  the  use  of 
automobiles,  or  a  particular  class  of  vehicles  owned  by  individuals,  it 
would  not  be  considered  that  the  operator  of  sncli  vehicles  thereon 
was  exercising  a  public  franchise  in  the  highway,  altliougli  lie  paid 
a  toll  each  time  lie  used  it ;  and  if  a  vehicle  of  the  class  intended 
charged  a  fare  to  those  riding  therein,  the  situation  would  not  be 
changed. 

The  city  itself  was  not  given  the  power  of  a  railroad  corporation, 
and  was,  therefore,  incapable,  except  through  the  contract  which 
the  statute  authorized,  of  making  this  public  work  available  for 
public  use.  For  the  purposes  of  this  case  it  is  unnecessary  to 
determine  whether  the  relator  is  technically  a  lessee,  an  operator  or 
a  separate  contractor  who  performs  a  public  service  which  the  city 
could  perforin  only  through  the  agency  of  another,  and  the  per- 
formance of  which  it  was  its  duty  to  provide.  However  the  matter 
is  viewed,  we  find  a  public  highway,  operated  in  a  manner  required 
by  the  statute  and  the  commission  in  charge  of  it,  the  operator 
paying  a  fixed  sum  to  the  city  for  the  use  of  the  property  and  the 
balance  of  the  fares  are  held  by  it  for  performing  the  public  service. 
The  statute  defines  the  relator  as  an  "  operator,"  or  a  "  lessee,"  speaks 
of  the  "  rental  for  tlie  use  of  said  road "  and  provides  that  the 
contract  may  permit  ^^  a  renewal  or  renewals  of  the  lease  of  said 
road." 

The  only  question  for  decision  here  is  whether  the  relator  is  sub- 
ject to  a  special  franchise  tax  on  account  of  the  rights  wliich  it 
exercises  under  said  contract. 

A  special  franchise  with  reference  to  a  railroad  is  the  right  to 
construct,  maintain  or  operate  it  over,  upon  or  under  public  streets, 
highways  or  public  places,  including  the  tangible  property  of  the 
railroad  in  nse  over,  upon  or  under  the  highway.  (Tax  Law  [Laws 
of  1896,  chap.  908],  §  2,  subd.  3,  as  amd.  by  Laws  of  1899,  chap. 
712.) 

Where  the  railway  is  located  entirely  in  or  under  the  streets, 
highways  or  public  places,  the  special  franchise  consists  of  the 
physical  property  itself,  including  the  right  to  use  it.  Said  subdi- 
vision 3  provides :  "  No  property  of  a  municipal  corporation  shall 
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be  subject  to  a  special  franchise  tax."     Section  4  of  the  Tax  Law, 
in  declaring  what  property  is  exempt  from  taxation,  provides :  "  3. 
Property  of  a  municipal  corporation  of  the  State  held  for  a  public 
use,  except  the  portion  of  such  property  not  withiit  the  corporation." 
If  the  city  had  been  given  power  to  operate  this  road,  it  is  clear 
that  no  franchise  tax  could  be  charged  against  it.     As  the  city  can 
only  operate  it  through  another,  it  would  seem  to  follow  that  the 
operator  for  tlie  city  is  also  exempt  from  taxation.     The  general 
scheme  of  the  statute  under  which  this  subway  was  built  w*as:  The 
city  bonded  itself  to  pay  for  the  constructioii  of  the  road,  which 
bonds,  with  interest  tliereon,  are  to  be  paid  by  the  operation  of  the 
road,  so  that  at  the  end  of  thelease  or  contract  for  operation,  tlie 
city  will  own  the  road  free  of  cost.     It  was,  tlierefore,  necessary, 
in  order  to  make  the  scheme  available,  to  find  a  contractor  who 
would  agree  to  construct,  maintain  and  operate  the  road  upon  terms 
which  the  statute  permitted  the  city  to  make.     A  statute  declaring 
the  property  of  a  municipality  free  from  taxation,  which  property 
it  can  only  use  through  the  services  of   a  special  contractor  or 
lessee,  confers  no  benefit  upon  the  city  if  the  contractor  or  lessee  is 
to  be  taxed  for  using  the  property,  as  the  amount  of  the  tax  would 
necessarily  affect  the  rental  which  the  city  may  receive.     The  stat- 
utory exception,  therefore,  is  meaningless  unless  it  exempts  the 
property  from  taxation  when  applied  to  the  only  use  and  in.  the  only 
manner  in  which  the  city  could  use  it. 

A  special  franchise,  as  we  have  seen,  is  only  taxable  as  real  estate, 
and  section  9  of  the  Tax  Law  provides,  among  other  tilings,  "  when 
real  property  is  owned  by  a  resident  of  a  tax  district  in  which  it  is 
situated,  it  shall  be  assessed  to  him."  It  can  only  be  assessed  to  a 
tenant  or  an  occupant  when  the  owner  does  not  reside  witliin  the  tax 
district.  If  taxable,  therefore,  this  subway,  or  the  franchise  relat- 
ing to  it,  is  taxable  to  the  owner  and  not  to  tiie  tenant  or  operator, 
and  it  would  seem  necessarily  to  follow  that  if  the  owner  is  exempt 
fronoL  taxation  the  tenant  or  occupant  must  also  be  exempt. 

The  Legislature,  however,  has  not  left  the  question  open  as  one  of 
construction  or  inference,  but  has  by  express  provision  extended  the 
exeiuption  to  the  operator  or  lessee  of  the  city.  This  latter  exemp- 
tion was  first  contained  in  the  amendment  of  1S94,  which  permitted 
the  city  to  construct  and  own  the  subway  and  contract  for  its  opera- 


Digitized  by 


Google 


614  People  ex  rel.  Interborough  R.  T.  Co.  v.  Tax  Combs. 

Third  Department.  May,  1908.  [VoL  121 

tion,  and  that  statute  in  its  present  form  is  found  at  section  35, 
chapter  616,  Laws  of  1900,*  and  provides  that  "  the  person,  firm  or 
corporation  operating  such  road  shall  be  exempt  from  taxation  in 
respect  to  his,  their  or  its  interest  therein  under  said  contract  and 
in  respect  to  the  rolling  stock  and  other  equipment  of  said  road, 
but  this  exemption  shall  not  extend  to  any  real  property  which  ma? 
be  owned  and  employed  by  said  person,  firm  or  corporation  m 
connection  with  the  construction  or  operation  of  said  road."  This 
exemption  was  undoubtedly  intended  to  make  the  proposed  con- 
tract for  operation  or  the  lease  attractive,  and  to  aid  the  citj  in 
securing  a  proper  contract  for  the  operation  of  the  road  at  a  profit 
to  it.  So  far  as  the  road  and  the  franchise  of  the  road  itself  are 
concerned,  I  think  they  were  exempt  by  the  provision  of  the  stat- 
ute exempting  the  municipality  from  a  special  franchise  tax.  This 
statute  not  only  confirms  that  exemption,  but  also  makes  exempt  the 
roUing  stock  and  equipment. 

In  operating  the  subway  the  relator  (1)  exercises  its  general  fnm- 
chise,  which  cannot  be  considered  here  for  taxation ;  (2)  uses  certain 
real  estate  actually  owned  by  it,  which  is  taxable  as  real  estate  and 
cannot  be  considered  here ;  (3)  exercises  rights  which  it  acquires 
under  contract  with  the  city  and  for  which  it  pays  the  city  a  rental, 
which  rights,  as  we  have  seen,  are  specially  exempt  from  taxation 
by  the  provision  of  the  Tax  Law  and  the  Rapid  Transit  Law ; 
(4)  uses  equipment  and  rolling  stock  belonging  to  it,  which  are 
exempt  from  taxation  under  the  Rapid  Transit  Law,  but  which  if 
taxable  are  taxable  as  personal  property  and  cannot  be  consid- 
ered here.  It,  therefore,  is  not  subject  to  any  special  franchise 
tax. 

The  contention  that  the  subsequent  statute  declaring  a  special 
franchise  real  estate  for  the  purpose  of  taxation  deprives  the  relator 
of  the  exemption  provided  for  it  under  the  Rapid  Transit  Law,  is 
not  well  taken.  The  exemption  relates  to  all  interests  the  relator 
acquired  under  the  contract,  whether  such  interests  relate  to  real 
estate  or  personal  property.  The  taxation  provided  for  is  upon  the 
real  estate  actually  owned  by  the  operator.  The  statute  draws  the 
proper  distinction  between  the  real  estate  owned  by  the  operator 

*  See  Laws  of  1891,  chap.  4,  §  36,  added  by  Laws  of  1894,  chap.  752.  Ami 
by  Laws  of  1896,  chup.  729,  aad  Laws  of  1900,  chap.  616.~  [Rep. 
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and  the  property,  real  or  personal,  not  owned  by  him  but  operated 
under  the  contract  with  the  city.  It  may  well  be  questioned  whether 
the  Legislature,  if  disposed  so  to  do,  could  destroy  the  promised 
exemption  after  the  contract  was  made  relying  upon  it.  Tlie  courts, 
by  a  doubtful  construction,  will  not  impute  to  it  an  intent  to  violate 
the  promise  by  which  the  city  was  aided  in  obtaining  a  contractor. 

It  is  urged  that  the  Tax  Law  (General  Laws,  chap.  24  ;  Laws  of 
1896,  chap.  908)  repeals  by  implication  section  35  of  the  Rapid 
Transit  Law  which  contains  the  exemption  from  taxation.     Section 
35  of  the  Rapid  Transit  Law  was  amended  May   nineteenth  by 
chapter  729  of  the  Laws  of  1896,  and  the  Tax  Law  was  enacted 
May  twenty-seventh  at  the  same  session  of  the  Legislature.     Where 
two  acts  are  passed  at  the  same  session,  it  is  presumed  that  the 
Legislature  did  not  intend  to  repeal  by  implication  the  earlier  act, 
and  such  is  the  provision  of  the  Statutory  Construction  Law  (Laws 
of  1892,  chap.  677,  §  33).     We  have  seen  that  section  35  of  the 
Rapid  Transit  Law  was  again  substantially  re-enacted  in  the  year 
1900.     The  exemption  provided  by  section  35  of  the  Rapid  Transit 
Law  was  omitted  from  the  amendment  of  that  law  made  by  section  2 
of  chapter  599  of  tlie  Laws  of  1905 ;  but  that  chapter*  provided  that 
nothing  in  it  should  repeal,  modify  or  alter  any  provision  of  the  act 
amended  with  respect  to  any  road  constructed,  constructing  or  con- 
tracted for  before  the  act  took  effect,  and  as  to  existing  roads  the 
act  amended  was  to  continue  and  remain  in  full  force.     Here  the 
Legislature  does  not  permit  its  good  faith  to  be  .questioned,  but 
provides  that  the  former  law  shall  remain  in  full  force  so  far  as  it 
has  been  acted  upon.     The  entire  legislation  upon  th6  subject  seems 
to  be  consistent  only  with  the  theory  that  the  operator  is  not  liable 
for  any  tax  on  account  of  the  rights  it  holds  under  the  contract. 
It  is  not,  therefore,  liable  for  any  special  francliise  tax.     Tlie  judg- 
ment appealed  from  should,  therefore,  be  affirtned. 

Judgment  unanimously  affirmed,  with  costs. 

*8ee§8.— [Rkp. 
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Thb  People  of  the   State  of  New  Tobk,  Appellant,  «.  Tm 
Santa  Clara  Lubcber  CoMPAmr,  Respondent 

Third  Department,  May  6,  1908. 

Public  officers — right  of  Attomey-Qeneral  to  sue  not  exclusive  —  State 
lands — judgment  impairing  State's  title  entered  on  stipulatioa  of 
Forest  Commission  —  right  of  Attorney-General  to  move  to  vacate 
Judgment. 

The  Attorney-General  is  not  the  sole  person  authorized  to  represent  the  Stale  ai 
attorney  in  bringing  actions  in  the  name  of  the  People,  for  various  State  buank 
are  permitted  by  statute  to  bring  such  actions  through  special  counsel. 

Under  the  statutes  in  force  on  May  31, 1904,  the  Forest,  Fish  and  Qame  ComniB- 
sion  had  authority  to  sue  in  the  name  of  the  People  for  damages  for  trespac 
upon  lands  in  the  forest  preserve,  and  the  Attorney* General  has  do  right  to  be 
substituted  as  attorney  in  place  of  special  counsel  acting  for  said  Comnuss(». 

But  the  Attorney-General,  being  the  chief  law  officer  of  the  State,  may  move  the 
court  to  vacate  a  judgment  in  such  action  entered  against  the  State  upon  a  stipu- 
lation by  the  Forest,  Fish  and  Game  Commission  upon  the  ground  that  said  Com- 
mission, knowing  the  State  to  be  owner  of  the  lands  in  question,  stipulated  tfatt 
judgment  might  be  taken  against  it  dismissing  the  complaint  and  adjudging 
that  the  State  was  not  the  owner. 

Appeal  by  the  plaintiff,  The  People  of  the  State  of  Kew  York, 
from  an  order  of  the  Supreme  Court,  made  at  the  Fulton  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  Frank- 
lin on  the  7th  day  of  August,  1907,  denying  a  motion  to  vacate  and 
set  aside  the  judgment  rendered  herein  against  the  State  npon  a 
stipulation  by  tlie  Forest,  Fish  and  Game  Commiseion,  which 
brought  said  action.     (See  Laws  of  1901,  chap.  94.) 

William  S,  Jackson^  Attorney- General  [William  F.  Machey  oi 
counsel],  for  the  appellant. 

Badger  <&  Cantwell  [J,  P,  Badger  of  counsel],  for  the 
respondent. 

John  K.  Ward,  for  the  Forest,  Fish  and  Game  Commission, 

Kellogg,  J. : 

Upon  affidavits  alleging  that  this  action  was  brought  by  the 
Forest,  Fish  and  Game  Commission  by  its  special  counsel  to  recover 
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damages  for  trespass  upon  land  in  tiie  forest  preserve,  and  that  the 
defendant  set  np  an  answer  justifying  its  act  under  an  alleged 
adverse  title,  and  that  thereupon  the  Commission,  by  stipulation 
with  the  defendant,  allowed  judgment  to  be  taken  against  the  State, 
dismissing  the  complaint  upon  the  merits,  adjudging  that  the  State 
was  not  the  owner  of  said  land,  wlien  in  fact  all  the  parties  to  said 
stipulation  well  knew  that  the  State  was  such  owner ;  that  said 
stipulation  further  provided  for  the  conveyance  by  the  defendant  to 
the  State  of  certain  other  lands,  and  that  the  Forest,  Fish  and  Game 
Commission  had  no  authority  or  right  to  enter  into  such  stipulation 
or  consent  to  said  judgment,  the  Attorney-General  asks  that  he  be 
substituted  as  attorney  for  the  plaintiff  in  said  action,  and  that  said 
stipulation  and  judgment  be  vacated  as  illegal,  unauthorized  and 
against  the  true  rights  and  interests  of  the  State.  The  Special 
Term  denied  the  motion,  but  without  prejudice  to  the  renewal 
thereof  upon  the  part  of  the  plaintiff  to  vacate  the  judgment  upon 
the  same  or  different  papers;  the  opinion  filed  shows  that  said 
motion  was  denied  upon  the  ground  that  the  Attorney-General  had 
no  right  to  make  it.* 

For  the  purpose  of  determining  the  right  of  the  Attorney-Gen- 
eral to  make  the  motion  we  must  assume  that  the  allegations  in  the 
moving  papers  are  true.  The  Attorney-General  is  a  constitutional 
officer,f  but  his  principal  duties  are  from  time  to  time  defined  by 
statute.  We  cannot  agree  with  him  that  he  alone  is  authorized  to 
represent  tl>e  State  as  attorney  in  bringing  actions  in  the  name  of 
the  People  of  the  State.  The  statutes  from  time  to  time  define  the 
rights,  the  duties  and  the  authority  of  the  different  State  boards, 
as  well  as  of  the  Attorney-General,  and,  where  permitted  by  statute, 
such  boards  may  bring  actions  in  the  name  of  the  People  by  special 
counsel  employed  by  them.  The  Forest,  Fish  and  Game  Com- 
mission, by  section  222  of  chapter  20  of  the  Laws  of  1900,  as 
amended  by  chapter  334  of  the  Laws  of  1902,  which  statute  was 
in  force  at  the  time  of  the  commencement  of  this  action,  May  31, 
1904,  is  authorized,  in  the  name  of  the  People,  through  special 
counsel,  to  bring  actions  to  recover  damages  for  trespass  on  lands  in 
the  Forest  Preserve.  The  action  was,  therefore,  properly  brought, 
and  the  Attorney-General  has  not  the  right  to  insist  upon  being 

•  Sec  55  Misc.  Rep.  507.— [Rep.        t  See  Const,  art.  5,  §§  1,  2.-  [Rep. 
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substituted  as  attorney  in  place  of  the  special  counsel  acting  for 
said  Commission. 

The  Executive  Law  (Laws  of  1892,  cliap.  683,  as  amd.  by  Livi 
of  1894,  chap.  68;  Laws  of  1895,  cliap.  821,.  and  Laws  of  1904, 
chap.  179)  at  section  62  defines  the  duties  of  the  Attornej-Generri, 
and,  among  other  things,  provides  that  "The  Attorney-General 
shall  *  *  *  prosecute  and  defend  all  actions  and  proceedings 
in  which  the  State  is  interested,  and  have  charge  and  control  of 
all  the  legal  business  of  the  departments  and  bureaus  of  the  State, 
or  of  anj*^  office  thereof  which  requires  the  services  of  attorney  or 
counsel,  in  order  to  protect  the  interests  of  the  State,  but  this  sectioQ 
shall  not  apply  to  any  of  the  military  department  bureaus  or 
military  offices  of  the  State." 

The  office  of  Attorney-Greneral  is  an  ancient  one,  and  in  England 
and  in  this  country,  from  the  earliest  times,  such  officer,  as  the  chief 
legal  officer  of  the  State,  has  performed  certain  duties  and  exer- 
cised certain  authority  which  in  terms  may  not  definitely  be  pre- 
scribed by  statute.  The  general  law  officer  of  the  State,  therefore, 
charged  by  the  above  statute  and  by  the  general  duties  of  his  oflSoe 
as  the  attorney  for  the  State,  is  a  proper  person  to  bring  before  the 
court  a  consideration  of  the  right  of  a  State  board  to  make  sad 
stipulation  and  permit  such  judgment  to  be  entered.  If  the  con- 
tention of  the  Attorney-General  is  right,  it  is  evident  that  the  court 
directing  judgment  on  such  stipulation  was  misled  by  the  stipula- 
tion, was  not  informed  of  the  facts  and  acted  upon  the  assumption  that 
the  Commission  was  acting  within  its  authority.  It  is  quite  prob- 
able that  any  officer  of  the  court,  perhaps  any  ta.xpayer  of  the  State, 
who  discovers  that  a  State  commission  is  exceeding  its  authority  and 
disposing  of  the  State's  property  without  right  and  under  color  of  a 
judgment  of  the  court  improperly  obtained,  may  apply  to  the  coort 
and  ask  that  its  judgment  shall  not  be  used  for  such  purpose,  and 
that  such  stipulation  and  judgment  be  vacated.  It  is  unneces&arT, 
however,  to  consider  that  question,  for  it  seems  evident  that  the 
Attorney-General  is  well  within  the  performance  of  his  official 
duty  when  he  asks  the  court  to  pass  upon  the  regularity  of  snch 
proceedings  and  to  vacate  such  judgment  and  stipulation  if 
improperly  made. 

Sections  52  of  the  Executive   Law  and  222  of  the  Forest,  Fish 


Digitized  by 


Google 


Btknes  v.  Btbnes.  619 


App.  Div.]  First  Department,  June,  1908. 

and  Game  Law  are  not  entirely  antagonistic.  While  the  Commis- 
sion has  the  right  to  prosecute  an  action  for  trespass  upon  lands  in 
the  forest  preserve  by  special  counsel,  it  may  well  be  said  that  the 
Attorney-General  still  has  such  charge  and  control  of  the  legal  busi- 
ness of  the  departments  and  bureaus  of  the  State,  and  the  officers 
thereof,  that  he  may  bring  the  attention  of  the  court  to  the  fact 
that  the  property  of  the  State  is  being  lost  to  it  by  the  collusive  and 
unlawful  action  of  such  board  or  officers,  and  that  they  have  improp- 
erly obtained  a  judgment  of  the  court  for  that  purpose.  I  think, 
therefore,  that  the  right  of  the  Attorney-General  to  make  this 
motion  may  be  found  not  only  by  reading  these  statutory  provisions 
together,  but  also  in  the  general  duties  pertaining  to  his  office. 

The  order  should  be  reversed  and  the  motion  remitted  to  the 
Special  Term  for  hearing  upon  its  merits,  without  costs. 

All  concurred. 

Order  reversed  and  the  motion  remitted  to  Special  Term  ,for 
hearing  on  the  merits,  without  costs. 


Hose  II.  Byrnes,  Respondent,  v.  Martin  P.  Byrnes,  Appellant. 

First  Department,  June  6,  1908. 

SuBband  and  wife  —  divorce  —  alimony  —  prior  Judgment  for  separation 
—  res  adjudicata  —  appeal  —  presumption  as  to  infancy. 

A  final  judgment  separating  husband  and  wife  from  bed  and  board  forever, 
entered  in  favor  of  the  husband  without  alimony,  is,  while  remaining  in  full 
force  and  effect,  a  conclusive  adjudication  as  to  his  obligation  for  further  sup- 
port and  maintenance,  and  the  wife,  although  successful  in  a  subsequent  action 
for  absolute  divorce,  is  not  entitled  to  alimony. 

Xbe  subsequent  commission  of  adultery  by  the  husband,  while  entitling  the  wife 
to  a  judgment  dissolving  the  marriage,  does  not  revive  his  obligation  of  sup- 
port, either  before  or  after  the  judgment. 

Tl  «eems,  that  it  is  better  practice  that  an  interlocutory  judgment  should  contain 
a  provision  for  alimony  and  that  all  questions  between  the  parties  should 
be  then  determined,  so  that  final  judgment  can  be  entered  in  accordance 
therewith. 

'Wben  the  record  is  silent  on  the  question,  the  court  on  appeal  will  indulge  no 
presumption  that  a  party  was  an  infant. 
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Appeal  by  tlie  defendant,  Martin  P.  Byrnes,  from  so  mncli  of  a 
final  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  tlie 
2l8t  day  of  September,  1907,  pursuant  to  an  interlocutory  judgment 
entered  in  said  clerk's  oflSce  on  the  23d  day  of  May,  1907,  upon  the 
report  of  a  referee,  divorcing  the  parties  to  this  action,  as  awards 
the  sum  of  eight  dollars  per  week  alimony  to  the  plaintiff. 

Frederick  Durgan^  for  the  appellant. 

Jonathan  Deyo^  for  the  respondent. 

Ingraham,  J. : 

This  action  was  commenced  for  an  absolnte  divorce  on  the  ground 
of  adultery.  The  answer  admits  the  marriage  and  the  residence  of 
the  defendant,  denies  the  other  allegations  of  the  complaint,  and  as 
a  separate  and  partial  defense  alleges  tliat  prior  to  the  commence- 
ment of  this  action  the  plaintiff  commenced  an  action  in  the  Supreme 
Court  of  the  State  of  New  York  asking  for  a  separation  from  tlie 
defendant;  that  in  such  action  the  defendant  duly  interposed  an 
answer  which  set  up  a  counterclaim  asking  that  the  defendant  have 
judgment  against  the  plaintiff  for  a  separation.  That  action  was 
tried  before  a  referee  who  filed  his  report,  directing  judgment 
against  the  plaintiff,  and  in  favor  of  the  defendant,  separating  the 
plaintiff  from  the  defendant  as  to  bed  and  board.  Upon  this  report 
judgment  was  duly  entered  by  the  court  separating  the  plaintiff 
from  the  defendant  as  to  bed  and  board  forever  ;  and  the  answer  in 
this  action  insists  that  that  judgment  was  a  final  adjudication  and 
determination  that  the  defendant  during  the  lifetime  of  the  parties 
to  the  action  should  be  absolved,  released  and  discharged  from  anj 
and  all  liability  of  any  kind,  name  or  nature  for  the  support  or 
maintenance  of  the  plaintiff.  The  issues  in  this  action  were  referred 
to  a  referee  to  hear  and  determine,  who  filed  his  report,  finding 
the  defendant  guilty  of  adultery  charged  in  the  complaint;  the 
entry  of  the  judgment  in  favor  of  the  defendant,  and  against 
the  plaintiff  upon  the  counterclaim  interposed  by  the  defendant  in 
the  action  set  up  in  the  defendant's  answer,  which  adjudged  that  the 
defendant  be  separated  from  bed  and  board  of  the  plaintiff  forever; 
that  such  judgment  has  not  been  reversed,  vacated  or  modified,  but 
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at  the  time  of  the  trial  of  the  action  was  in  full  force  and  effect ;  and 
that  plaintiff  was  entitled  to  judgment  dissolving  the  marriage.  An 
interlocutory  judgment  was  then  entered  directing  a  dissolution  of 
the  marriage,  and  containing  the  usual  provision  that  iinal  judgment 
could  be  entered  three  months  after  the  filing  of  the  referee's 
report,  but  contained  no  provision  as  to  alimony.  Subsequently,  at 
the  expiration  of  the  three  months,  final  judgment  was  entered  in 
accordance  with  the  interlocutory  judgment,  but  in  which  there 
was  inserted  a  provision  requiring  the  defendant  to  pay  the  plaintiff 
alimony  at  the  rate  of  eight  dollars  per  week,  and  awarding  costs 
to  the  plaintiff. 

The  judgment  roll  in  the  action  for  a  separation  was  introduced  on 
the  trial  of  this  action.  The  judgment  wa«  entered  January  13, 1906, 
and  recited  that  the  action  was  referred  to  a  referee  to  hear  and  deter- 
mine ;  that  the  parties  appeared  before  the  referee ;  that  the  referee 
had  made  and  filed  his  report ;  that  the  defendant  had  made  a 
motion  for  the  confirmation  of  such  report  and  for  final  judgment ; 
that  a  judgment  theretofore  entered  in  the  action  on  the  13th  of 
November,  1903,  had  been  vacated  by  an  order  entered  on  the  17th 
of  May,  1905 ;  certain  afiSdavits  of  the  plaintiff  and  others  verified 
the  6th  of  April,  1905 ;  a  transcript  of  a  certificate  of  baptism  of 
the  plaintiff,  dated  the  6th  of  April,  1905 ;  and  it  was,  on  motion 
of  the  attorney  for  the  defendant,  ordered  that  the  report  of  the 
referee  be  confirmed ;  that  the  complaint  of  the  plaintiff  be  dis- 
missed; and  further  ordered,  adjudged  and  decreed  that  the 
counterclaim  of  the  defendant  be  sustained;  that  tlie  defendant 
Martin  P.  Byrnes  be  separated  from  the  plaintiff  Rose  H.  Byrnes 
forever  as  to  bed  and  board;  and  that  an  order  for  temporary 
alimony  be  vacated.  There  is  no  other  statement  in  the  record 
as  to  the  age  of  the  plaintiff,  or  as  to  whether .  or  not  she  was  of 
fxdl  age  at  the  time  of  the  commencement  of  either  of  these 
actions,  and  the  court,  on  this  appeal,  can  indulge  in  no  presump- 
tion that  the  plaintiff  was  an  infant  at  the  time  either  the  first 
or  second  action  was  commenced,  but  the  proceedings,  being  regu- 
lar on  their  face,  must  be  given  their  ordinary  legal  effect.  The  ques- 
tion, therefore,  presented  is,  whether  the  judgment  separating  the 
liasband  from  the  wife  is  a  conclusive  adjudication  as  to  the  obliga- 
tioa  of  the  husband  for  his  wife's  further  support  or  maintenance. 
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An  action  for  a  separation  is  regulated  by  sections  1762  to  1767, 
inclusive,  of  the  Code  of  Civil  Procedure.  Section  1762  provides 
that  in  certain  cases  specified  an  action  may  be  maintained  by  the 
husband  or  wife  against  the  other  party  to  the  marriage  to  prociire 
a  judgment  separating  the  parties  from  bed  and  board  forever  or 
for  a  limited  period.  Section  1766  provides  that  where  the  action 
is  brought  by  the  wife  the  court  may,  in  its  final  judgment  of  sepa- 
ration, give  such  directions  as  the  nature  and  circumstances  of  the 
case  require.  It  may  compel  the  defendant  to  provide  suitably  for 
the  education  and  maintenance  of  the  children  of  the  marriage  and 
for  the  support  of  the  plaintiff  as  justice  requires,  having  regard  to 
the  circumstances  of  the  respective  parties.  Section  1770  provides 
that  where  an  action  is  brought  by  either  the  husband  or  wife  for 
a  divorce  or  separation,  a  cause  of  action  against  the  plaintiff  and 
in  favor  of  the  defendant  for  either  a  divorce  or  separation  may  be 
interposed  in  connection  with  a  denial  of  the  material  allegations 
of  the  complaint  as  a  counterclaim.  Section  1771  provides  that 
where  an  action  is  brought  by  either  husband  or  wife  for  a  divorce 
or  a  separation  the  court  must  give,  either  in  the  final  judgment 
or  by  one  or  more  orders  made  from  time  to  time  before  final 
judgment,  such  directions  as  justice  requires  for  the  custody, 
care,  education  and  maintenance  of  the  children  of  the  marriage 
and,  where  the  action  is  brought  by  the  wife,  for  the  support  of 
the  plaintiff. 

There  can  be  no  question  but  that  the  rights  and  obligations  of 
the  parties  in  relation  to  tlie  marriage  were  determined  by  the  jndg- 
ment  which  separated  the  defendant  from  the  plaintiff  as  to  bed 
and  board  forever.  Such  a  judgment  of  separation  is  entirely 
inconsistent  with  the  continuance  of  an  obligation  of  the  husband 
to  support  the  wife  and  ends  the  obligation  for  such  support  assumed 
by  the  husband  upon  the  marriage.  While  the  marriage  was  not 
annulled,  the  mutual  obligations  of  the  parties  to  the  marriage,  on 
the  part  of  the  wife  to  live  witli  her  husband,  and  correspondingly 
on  the  part  of  the  husband  to  live  with  or  support  his  wife  were 
determined.  The  parties  were  legally  separated,  and  the  reciprocal 
obligations  of  the  husband  and  wife  of  consort  and  support  were 
terminated.  There  was,  therefore,  a  valid  adjudication  that  there- 
after the  vrife  was  under  no  obligation  to  live  with  the  husband, 
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and  the  husband  was  under  no  further  obligation  to  support  his 
wife.     So  long  as  that  judgment  remained  in  full  force  and  effect, 
the  court  could  not  in  any  subsequent  action  enforce  an  obligation 
to  support  which  had  been  determined  by  the  adjudication  between 
the  parties.     The  subsequent  commission  of  adultery  by  the  hus- 
band, while  giving  to  the  wife  a  right  to  a  judgment  dissolving 
the  marriage,  did  not  in  any  way  revive  the  obligation  of  the  hus- 
band to  support  the  wife  either  before  or  after  the  judgment. 
In   Galmha  v.    GdLusha  (116  N.    Y.   642)   the   parties  had   by 
articles  of  separation  made  provision  for  the  support  of  the  wife, 
in  consideration  of  which  she  forever  released  and  discharged  the 
defendant  from  any  right  of  support  from  him.     Subsequently 
the  wife  commenced  an  action  for  an  absolute  divorce  upon  the 
ground  of  adultery  and  souglit  to  recover  alimony  ;  but  it  was  held 
that  the  separation  agreement  was  a  bar  to  the  recovery  of  any  ali- 
mony so  long  as  tliat  agreement  remained  in  full  force  and  effect. 
In  determining  that  question  the  court  said :  "  Because  of  the  mar- 
riage relation  the  husband  was  bound  to  support  his  wife.     This 
legal  obligation  constituted  the  basis  for  a  settlement  of  their  affairs 
and  the  making  of  an  agreement  by  which  it  should  be  definitely 
determined  how  much  he  should  be  obliged  to  contribute  and  she 
entitled  to  receive  from  him  for  her  support.      After  its  making,  it 
was  not  in  the  power  of  either  party,  acting  alone  and  against  the 
will  of  the  other,  to  do  an  act  which  would  destroy  or  affect  that 
contract.     The  act  of  adultery  did  not  of  itself  subvert  the  marriage 
contract.     *     *     *     The  wrongful  act  of  the  husband  then  did  not 
of  itself  avoid  even  the  marriage  contract.     Much  less  was  it  potent 
to  affect  a  contract  founded,  not  upon  a   promise  to  faithfully 
observe  the  marriage  vows,  but  instead  upon  a  legal  obligation  to 
support  and  maintain  the  wife.     Neither  did  the  act  of  the  wife  in 
availing  herself  of  the  husband's  wrong  to  free  herself  from  matri- 
monial bonds  effect*  the  separation  agreement."     The  question  here 
involved  was  presented  to  the  Special  Term  of  the  New  York 
Superior  Court  in  McDonough  v.  McDonougK  (26  How.  Pr.  193), 
where  it  was  held  that  the  prior  judgment  which  awarded  a  separa- 
tion and  determined  the  amount  of  support  for  which  the  husband 
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was  responsible  was  eonclnsive  upon  the  parties,  and  that  after  tlial 
judgment  had  been  complied  with  no  farther  claim  could  be  made 
against  a  husband  for  aUmonj  in  a  subsequent  action.  The  same 
principle  was  applied  by  Mr.  Justice  Houghton  in  Taylor  v.  Tay- 
lor  (32  Misc.  Rep.  312).  (See,  also,  Waring  v.  Waringi,  100  X.  Y. 
570.)  And  this  is  the  rule  in  England.  {ffoU  v.  JI(dt,  28  L  J. 
Eep.  K  S.  [Mat.  Cas.]  12.) 

It  is  insisted  by  the  defendant  that,  as  there  was  no  provision  for 
alimony  in  the  interlocutory  judgment,  the  court  had  no  power  to 
insert  such  a  provision  in  the  final  judgment.  It  is  not  neoeasaiy 
to  determine  that  question,  but  we  think  it  better  practice  that  an 
interlocutory  judgment  should  contain  a  provision  for  alimony,  and 
all  the  questions  between  the  parties  shall  be  then  determined  so 
that  the  final  judgment  can  simply  make  the  interlocutory  judgment 
final. 

The  judgment  appealed  from  must,  therefore,  be  modified  bj 
striking  out  the  provision  as  to  alimony  and,  as  modified,  affirmed. 

Laughlin,  Claeke,  Houghton  and  Scott,  JJ.,  concurred. 

Judgment  modified  as  directed  in  opinion,  and  as  modified, 
affirmed.     Settle  order  on  notice. 


Eva  K.  Conlon,  Appellant,  v,  Maby  Ann  Kelly  and   Other6, 

llespondents. 

First  Department,  Judo  o.  1908. 

Motion  and  order — recitals — use  of  judgment  roll  on  motion  —  ajvpeal 

Where  upon  the  argument  of  a  motion  judgment  rolls  are  referred  to  as  having 
a  material  bearing  upon  the  question  to  be  decided,  the  court  may  use  the  ro!b 
in  determining  the  issue  and  recite  them  in  the  order  as  papers  upon  which  his 
determination  was  based,  even  though  they  were  not  mentioned  in  the  moviag 
papers. 

The  Appellate  Division  will  not  review  the  action  of  the  court  below  in  deter- 
mining the  proper  recitals  of  an  order,  unless  the  facts  are  undisputed. 

On  a  motion  to  carry  a  judgment  into  effect,  the  judgment  itself  need  not  be 
served  as  part  of  the  moving  papers. 

MoLauohlin  and  Houohton,  JJ.,  dissented. 
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Appeal  by  the  plaintiff,  Eva  K.  Ooulon,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  oflBce  of  the  clerk  of  the  county  of  New  York  on  the  13th 
day  of  April,  1908,  denying  the  plaintiff's  motion  to  resettle  an  order 
entered  in  said  clerk's  office  on  the  3d  day  of  March,  1908,  by 
striking  from  the  recitals  in  said  order  reference  to  two  affidavits 
and  two  judgment  rolls  as  being  papers  upon  which  the  motion  was 
decided. 

J.  H.  Marshy  for  the  appellant. 

William  Mason  Smithy  for  the  respondent  Buttenwieser. 

Ingraham,  J. : 

Upon  an  affidavit  of  one  of  the  plaintiff's  attorneys  herein  which 
alleged  that  this  was  a  special  proceeding  commenced  by  the  service 
on  the  plaintiff  herein,  Eva  K.  Conlon,  of  a  petition  and  an  order 
to  show  cause ;  that  Eva  E.  Conlon  interposed  her  answer  to  the 
petition,  and  the  matter  duly  came  on  for  argument  at  the  Special 
Term ;  that  on  or  about  March  3, 1908,  a  final  order  was  duly  made 
and  entered,  from  which  order  the  defendant  therein  has  appealed  ; 
that  upon  the  argument  of  tlie  motion,  the  court  gave  to  the  peti- 
tioner permission  to  file  affidavits  in  reply  to  the  answer  and  directed 
that  the  same  be  served  on  the  attorneys  for  the  defendant  Conlon, 
and  the  affidavit  of  one  Fox  was  accordingly  filed  with  the  court 
and  a  copy  thereof  served  on  the  attorneys ;  and  that  no  other 
affidavits  or  papers  were  served  upon  the  said  attorneys;  that 
there  was  contained  in  said  order  determining  the  proceedings 
a  recital  of  "affidavits,  judgment  rolls  and  other  papers  which 
were  not  mentioned  in  the  moving  papers  and  the  defendant 
Eva  K.  Conlon,  and  her  attorneys  had  no  notice  that  they  were 
to  be  used  upon  this  motion,  and  so  far  as  deponent  or  his  said 
firm  knows  were  never  before  the  court;"  that  one  of  these 
judgment  rolls  consisted  of  seventy  printed  pages  and  the  other 
of  more  than  one  hundred  and  twenty  folios ;  that  the  petition 
prayed  that  the  receiver  pay  over  to  the  petitioner  the  rents 
and  profits  collected  from  certain  real  property,  and  that  the  order 
App.  Div.— Vol.  CXXVI.         40 
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entered  in  this  proceeding  so  directs,  and  discharges  the  receiver; 
and  an  application  was  made  to  resettle  the  order.  There  was  sub- 
mitted in  answer  to  this  motion  an  affidavit  of  one  of  the  defendantE' 
attorneys  herein  which  stated  that  he  argaed  the  motion  and  that 
the  order  was  entered  after  a  notice  of  settlement ;  that  the  notice 
to  resettle  the  order  was  not  made  until  after  the  plaintiff  herein 
had  appealed  from  the  order,  and  that  to  the  best  of  the  depo- 
nent's recollection  the  judgment  rolls  or  their  contents  were  referred 
to  by  the  deponent  during  the  argument  of  the  motion,  and  also 
by  other  counsel  heard  on  the  argument;  that  one  of  the  affidavits 
mentioned  was  expressly  referred  to  in  tlie  petition  of  Joseph  L 
Buttenwieser ;  and  that  the  other  affidavit  was  merely  a  statement 
by  the  receiver  as  to  the  amount  of  money  in  his  hands,  and  wa» 
furnished  by  the  direction  of  the  court,  so  that  that  amount  conld 
be  ascertained. 

Upon  these  papers  the  court,  presided  over  by  the  same  justice 
who  heard  the  motion  and  made  the  order,  denied  the  motion  U> 
resettle  the  order.  The  appellant  has  not  seen  fit  to  print  either 
the  motion  papera  upon  which  the  order  sought  to  be  resettled  wm 
entered,  or  the  order  which  she  seeks  to  have  resettled ;  and  we 
are  forced  to  rely  upon  incidental  mention  of  the  nature  of  the  pro- 
ceeding and  the  form  of  the  order  that  was  entered  contained  in  the 
affidavit  of  the  moving  party.  It  follows  that  it  is  quite  impossible 
for  the  court  to  determine  intelligently  from  this  record  whether 
these  judgment  rolls  were  necessary  for  the  court's  decision  of  tlie 
application  before  it.  It,  however,  appears  that  the  question  to  be 
determined  by  the  court  was  to  whom  the  money  in  the  Imnds  of 
the  receiver  should  be  paid,  and  that  one  of  these  judgment  rolls 
was  the  judgment  in  this  action,  altliough  that  fact  is  not  asserted 
in  any  of  the  affidavits,  and  that  the  other  judgment  roll  was  a  judg- 
ment to  wliich  this  defendant  was  a  party.  Whether  the  plaiutiff 
was  a  party  to  that  actien  does  not  appear;  nor  does  it  api^ear 
whether  the  receiver  was  appointed  in  this  action,  or  under  wbat 
circumstances  he  became  possessed  of  the  moneys  which  were  in 
controversy.  These  judgment  rolls  were  on  file  with  the  clerk  of 
the  court,  in  the  court  house  in  which  the  motion  was  heard.  If 
the  receiver  had  been  appointed  in  these  actions  and  held  the  fund 
subject  to  these  judgments,  it  is  apparent  that  they  should  be  ooih 
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sidered  before  determining  to  whom  the  money  should  be  paid.  In 
the  aflBdavit  of  the  attorney  making  the  motion  it  is  not  stated  that 
these  judgment  rolls  were  not  referred  to  in  the  moving  papers,  the 
only  allegation  being  that  copies  of  tliem  were  not  served  upon  the 
plaintiff;  and  the  judge,  by  denying  the  motion  to  resettle  the 
order,  has  in  effect  certified  that  the  papers  there  recited  were 
actually  before  him  and  were  the  papers  upon  which  he  determined 
tlie  motion.  There  is  nothing  to  show  whether  or  not  they  were 
relevant  or  necessary  for  a  proper  determination  of  the  question 
submitted  upon  this  motion ;  and  if  they  were  referred  to  on  the 
argument  before  him,  he  was  certainly  justified  in  sending  for  these 
judgment  rolls  and  considering  them  upon  the  application  which 
was  submitted  to  him.  The  question  is  as  to  the  affidavits  and 
papers  used  by  the  court  in  deciding  the  application,  and  when  an 
application  is  made  to  carry  into  effect  a  judgment  duly  entered  in 
the  action  in  which  the  proceeding  is  brought,  no  rule  that  I  know 
of  requires  that  copies  of  such  judgment  should  be  served  as  a  part 
of  the  moving  papers.  As  to  what  was  before  the  court  to  whom 
the  motion  was  made,  we  must  necessarily  depend  upon  the  deter- 
mination of  the  court  itself;  and  it  is  only  where  the  fact  of  what 
took  place  before  the  court  is  undisputed  that  we  are  justified  in 
reviewing  the  action  of  the  court  in  determining  the  question  as  to 
the  proper  recitals  of  the  order. 

In  this  case,  we  think  that  as  these  judgment  rolls  were  expressly 
referred  to  on  the  argument  as  having  a  material  bearing  upon  the 
question  to  be  decided,  the  court  was  justified  in  using  them 
in  determining  the  question,  and  their  being  in  the  custody  of  the 
court  when  the  motion  was  made,  the  court  was  at  liberty  to 
refer  to  them,  and  having  referred  to  them  and  made  its  determina- 
tion upon  them,  it  quite  properly  inserted  them  in  the  order  as  the 
papers  upon  which  he  had  made  the  determination  which  resulted 
in  the  entry  of  the  order.  If  these  judgment  rolls  were  not  neces- 
sary to  be  printed  upon  the  appeal  from  the  order,  the  plaintiff  has 
a  right  to  apply  to  the  court  from  which  the  appeal  is  taken  to  deter- 
mine the  parts  thereof  to  be  printed  upon  the  appeal  from  the  order 
to  be  used  in  place  of  the  original  documents.  (General  Rules 
of  Practice,  rule  34.) 

The  order  should,  therefore,  be  aflSrmed,  with  ten  dollars  coste 
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and  disbursements,  without  prejadioe  to  an  application  to  the  Special 
Term  for  tlie  relief  indicated. 

Clabke  and  Scott,  J  J.,  concurred ;  McLaughlin  and  HorGHros, 
JJ.,  dissented. 

Houghton,  J.  (dissenting) : 

The  defendants  obtained  an  order  containing  a  recital  that  eatiis 
affidavits  and  judgment  rolls  were  read  upon  the  inotirML  The 
plaintiff  moved  to  resettle  the  order  by  striking  ont  snch  redtab 
on  the  ground  that  the  affidavits  and  judgment  rolls  were  not  meo- 
tioned  in  the  moving  papers,  nor  read  or  furnished  to  the  court-  on 
the  argument.  The  moving  papers  for  the  resettlement  eondo- 
sively  showed  such  to  be  the  fact.  The  opposing  affidavit  iu  behalf 
of  defendants  did  not  state  that  the  affidavits  and  judgment  rolie 
were  mentioned  in  their  moving  papers  on  the  original  motion,  ur 
that  they  were  actually  before  the  court  or  read  by  him  on  grant- 
ing the  order,  but  asserts  that  they  were  properly  recited  as  pqpen 
read  on  the  motion  because  they  were  on  file  in  the  clerk's  office  aiui 
were  referred  to  by  counsel  upon  the  oral  argument  of  the  motion 
T4n8  did  not  entitle  them  to  be  recited  as  read  on  the  motion.  A 
paper  cannot  be  said  to  have  been  used  by  a  court  on  decision  of  t 
motion  simply  because  it  happens  to  be  on  file  in  the  clerk's  office 
when  neither  party  produces  it  or  asks  it  be  considered. 

When  an  order  is  sought  to  be  resettled  and  there  is  a  dispute  as 
to  what  papers  were  used  and  as  to  what  recitals  should  be  inserted, 
the  determination  of  the  judge  or  Special  Term  granting  the  order  is 
conclusive  upon  this  court  {jFarmeri  Na;t,  Bank  v,  Undenowi^ 
12  App.  Div.  269.)  Where,  however,  it  appears  without  dispnte 
that  a  paper  was  or  was  not  used  upon  the  motion,  this  court  ba& 
power  to  review  a  resettlement. 

A  recital  that  a  certain  paper  was  read  on  a  motion  when  it  was 
neither  mentioned  in  the  moving-  papers  nor  permitted  by  the  ooort 
to  be  read  is  manifestly  improper.  Such  practice  not  only  compel 
the  party  who  desires  to  appeal  to  incur  the  expense  of  printing  a 
paper  not  used,  but  permits  a  review  of  the  order  upon  papers  otlier 
than  those  upon  which  it  was  granted.  Merely  orally  referring  W 
papers  upon  the  argument  of  a  motion  is  not  such  use  of  tbem  a* 
pennits  thdr  r^ital  in  tho  order  as  liaving  been  read. 
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There  being  no  dispute  that  tlie  affidavits  and  judgment  rolls 
were  not  legally  read  upon  the  motion  recitals  to  that  effect  in  the 
order  were  improper,'  and  the  order  should  have  been  resettled  by 
striking  them  out. 

I,  therefore,  vote  for  a  reversal. 

McLaughlin,  J.,  concurred. 

Order  affirmed,  with  ten  dollars  and  disbursements,  without 
prejudice  to  the  application  indicated  in  opinion.  Settle  order  on 
notice. 


£sN8T  RioHASD  FuHBMANN  and  JusTUs  Fribdekioh  Hbinbioh 
Heyn,  Appellants,  v.  Gael  von  Pustau,  Impleaded  with 
August  Hegkscker,  Respondent. 

First  Department,  June  6,  1908. 

Partnership  —  liability  of  special  partners  — withdrawal  of  contribution 
after  dissolution  -—  creditors'  bill  to  chsJtge  special  partner. 

Where  a  limited  partnership  has  been  duly  organized  in  compliance  with  the 
statute,  a  special  partner  is  not  a  proper  party  defendant  to  an  action  brought 
to  enforce  the  firm  obligations  unless  he  has  become  liable  as  a  general  partner 
under  the  provisions  of  the  statute. 

Where  a  special  partner  withdraws  his  contribution  after  the  limited  partnership 
has  expired  by  time  limitation  he  does  not  become  individually  liable  lor 
debts  incurred  by  the  partnership.  The  individual  liability  imposed  by  sec- 
tion 39  of  the  Partnership  Law  on  special  partners  withdrawing  their  contri- 
butions applies  only  where  the  withdrawal  is  made  during  the  continuance  of 
the  partnership. 

It  aeemg,  however,  that  where  a  special  partner  withdraws  his  contribution  after 
the  termination  of  the  partnership  the  moneys  may  be  reached  by  a  creditor, 
but  only  by  a  creditors'  bill  in  equity  after  his  legal  remedy  against  the  firm 
property  and  the  general  partners  individually  has  been  exhausted. 

The  inadequacy  of  the  remedy  at  law  against  the  copartnership  can  only  be 
shown  by  recovery  of  a  judgment  against  the  general  partners  and  inability  to 
enforce  the  same  by  execution. 

McLaughlin,  J.,  dissented,  with  opinion. 

Appbal  by  the  plaintiffs,  Ernst  Richard  Fnhrmann  and  another, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defendant 
Angn6(t  Heckseher,  entered  in  the  oflSce  of  the  clerk  of  the  county 
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of  New  York  on  the  3d  daj  of  March,  1908,  npon  the  decision  of 
the  court,  rendered  after  a  trial  at  the  New  York  Special  Term, 
sustaining  the  said  defendant's  demurrer  to  the  amended  complaiot, 
and  dismissing  the  said  complaint  as  to  him. 

William  D.  Gaillardy  for  the  appellants. 

Robert  B\  Ilamilton  and  Justus  P.  Sheffield^  for  tlie  respondent 

Inoraham,  J. : 

The  complaint,  the  sufficiency  of  which  is  the  question  presented 
on  this  appeal,  alleged  that  the  defendants  were  copartners,  the 
defendant  von  Pnstau  being  the  general  partner  and  the  defendant 
Heckscher  a  special  partner  who  had  contributed  the  sum  of  $5O,O0i) 
to  the  copartnership-;  that  this  special  partnership  expired  by  liraiti- 
tion  on  January  6,  1906  ;  that  on  or  about  said  6th  day  of  JanaaiT, 
1906,  Heckscher,  the  special  partner,  received  from  the  copartner- 
ship the  sum  of  $50,000  theretofore  contributed  by  him  and  with- 
drew such  amount  from  the  copartnership  assets,  although  the 
accounts  between  the  plaintiffs  and  the  copartnership  had  not  been 
adjusted  and  a  full  payment  made  by  the  copartnership  to  tk 
plaintiffs  of  the  balance  due  them.  It  is  then  alleged  that  there 
were  certain  transactions  between  this  copartnership  and  the  plain- 
tiffs under  an  agreement  that  became  operative  on  the  1st  of 
January,  1900,  and  under  which,  between  January  1,  1900,  and 
September  1,  1905,  the  plaintiffs  consigned  to  the  copartnership, 
consisting  of  the  defendants,  a  large  quantity  of  merchandise  whidi 
was  received  by  the  copartnership ;  that  the  copartnership  rendered 
account  sales  of  this  merchandise  from  time  to  time  and  made 
remittances  to  the  plaintiffs ;  that  these  account  sales  were  incorrect 
and  that  on  several  consignments  the  copartnership  received  varices 
sums  of  money  in  excess  of  that  for  which  it  liad  accounted  to  the 
plaintiffs;  that  the  defendants  have  refused  to  make  further 
accountings,  have  altogether  failed  to  account  for  upwards  of  tea 
consignments  made  to  the  copartnership  by  the  plaintiffs  prior  to 
September  1,  1905,  and  that  there  is  a  large  amount  due  and  owing 
by  defendants  on  account  of  said  consignments,  and  the  jJaintiffs 
demand  an  accounting  by  the  defendants  for  all  the  consignments  of 
merchandise  made  to  them  by  the  plaintiffs  nnder  the  contract  as 
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aforesaid,  tliat  plaintiflFs  liave  judgment  against  the  defendant  von 
Pustau  as  may  appear  on  such  accounting  to  be  due  them  and 
against  defendant  Heckscher  to  the  extent  of  the  $50,000  withdrawn 
by  him  from  the  said  copartnership  and  for  other  and  further 
relief.  The  defendant  Heckscher,  the  special  partner,  demurred  to 
this  complaint  on  the  ground  that  as  to  him  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.     ' 

There  is  no  allegation  in  this  complaint  that  this  'special  partner- 
ship was  insolvent  either  before  or  after  the  withdrawal  of  the  con- 
tribution of  the  special  partner  or  that  at  the  time  of  the  termination 
of  the  copartnership  there  were  any  debts  owing  by  it  except  the 
debt  to  the  plaintiffs. 

By  tlie  Partnership  Law  (Laws  of  1897,  chap.  420)  what  are 
called  limited  partnerships  are  authorized.  Section  36  of  that  act 
provides  that  the  general  partners  shall  be  jointly  and  severally 
liable  as  general  partners,  and  that  the  special  partners  shall  not  be 
liable  for  the  debts  of  the  partnership  beyond  the  fund  contributed 
by  them  respectively  to  the  capital  of  the  partnership.  By  section 
37  the  general  partners  only  may  prosecute  the  business  of  the 
partnership,  but  the  special  partner  is  authorized  to  have  certain 
transactions  with  or  for  the  partnership,  and  it  is  tlien  provided  that 
if  a  special  partner  interfere  with  the  transactions  of  the  copartner- 
ship except  as  therein  authorized  he  sliall  be  deemed  to  be  liable 
as  a  general  partner,  and  if  such  partnership  become  insolvent  or 
bankrupt  a  special  partner  sliall  not,  except  for  claims  contracted 
in  pursuance  of  this  section,  be  allowed  to  claim  as  creditor  until 
the  claims  of  all  other  creditors  of  the  partnership  are  satisfied. 
Section  38  provides  that  actions  and  special  proceedings  in  relation 
to  the  business  of  the  partnership  may  be  brought  and  conducted 
by  and  against  the  general  partners  in  the  same  manner  as  if  there 
were  no  special  partners.  Section  39  provides  that  no  part  of  the 
sum  which  a  special  partner  contributes  to  the  capital  stock  shall  be 
withdrawn  by  liim  or  paid  or  transferred  to  him  in  the  shape  of  divi- 
dends, profits  or  otherwise,  at  any  time  during  the  continuance  of 
the  partnership,  but  a  special  partner  is  authorized  to  receive  inter- 
est on  the  money  contributed,  under  certain  conditions,  and  if,  after 
payment  of  such  interest,  any  profits  remain  to  be  divided,  he  may 
also  receive  a  share  of  the  profits,  and  it  is  then  provided :  "  But  if 


Digitized  by 


Google 


632  FUHEMANN  V.  VON  PuSTAU. 

First  Departmeni,  June,  1908.  [Vol  m 

by  the  payment  of  sncli  interest  or  profits  to  any  special  pArtner 
the  original  capital  is  rednced,  tlie  partner  receiving  the  cAuie  most 
restore  the  amount  necessary  to  make  good  his  share  of  capitd, 
with  interest,  and  he  becomes  liable  as  a  general  partner  for  debu 
contracted  until  he  retants  sach  amount,  to  the  extent  of  the  amofnnt 
so  withdrawn." 

Under  these  provisions  upon  the  organization  of  the  partneiship 
complying  with  the  statute,  a  special  partner  is  not  a  proper  ptrtr 
to  an  action  brought  to  enforce  a  firm  obligation  unless  he  becomes 
liable  as  a  general  partner.  Tlio  allegation  of  tlie  complaint  k 
that  a  limited  partnersliip  was  duly  formed ;  and,  tiierefore,  tlie 
special  partner  did  not  become  liable  for  the  firm^s  indebtedness 
unless  under  some  provision  of  the  statute  he  has  lost  the  protection 
given  to  him  as  special  partner  and  become  liable  as  a  general  part- 
ner. There  is  no  violation  of  section  37  of  the  Partnership  Law 
alleged.  Nor  does  it  seem  that  section  ^9  was  violated,  for  it  is  not 
alleged  that  any  sura  which  this  special  partner  contributed  was 
withdrawn  by  him  or  paid  or  transferred  to  him  during  the  con- 
tinuance of  the  partnership.  There  is  no  violation  of  section  40 
alleged,  and  there  is  nothing  in  the  Partnership  Law  that  I  caa 
see  that  either  makes  the  defendant  Heckscher  liable  as  a  geneial 
partner  or  justified  a  creditor  in  making  him  a  party  to  an  action 
to  enforce  a  claim  against  the  partnership  which  was  incurred 
before  he  withdrew  the  money  that  he  bad  contributed.  The  addi- 
tion of  the  last  clause  of  section  39  making  a  special  partner  liable 
for  debts  contracted  until  he  returns  the  amount  that  he  has  with- 
dtawn  does  not  make  the  defendant  individually  liable  for  the 
debts  of  the  copartnership,  for  it  is  not  alleged  tiiat  he  with- 
drew his  contribution  to  the  copartnership  during  its  continnanca 
It  is  undoubtedly  true  that  by  the  withdrawal  of  the  contribution  to 
the  copartnership  by  the  special  partner  after  the  termination  of 
the  copartnership  there  was  constituted  in  the  hands  of  the  special 
partner  a  fund  which  was  liable  to  the  debts  of  the  copartnership 
and  wliich  could  be  reached  by  a  creditor  of  the  partnership  if 
the  creditor  failed  to  obtain  satisfaction  for  his  debt  from  the  copart- 
nership property  or  from  the  individual  liability  of  the  general 
partners.  But  the  withdrawal  of  the  amount  paid  to  the  special 
partner  after  the  termination  of  tlie  copartnership  did  not  under  the 
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statute  make  the  apecial  partner  liable  for  the  firm  debts  or  author- 
ize a  creditor  to  reach  tliese  equitable  assets  of  the  copartnership 
except  by  a  creditor's  bill  after  his  remedy  against  the  firm  property 
and  the  general  partners  individually  has  been  exhausted. 

The  case  of  Bell  v.  Merrifidd  (109  N.  Y.  202)  was  a  creditor's 
bill  filed  by  a  creditor  of  a  special  partnership  after  a  judgment  had 
been  recovered  against  the  general  partners  upon  which  execution 
was  issued  and  returned  unsatisfied,  the  complaint  alleging  that  the 
firm  was  insolvent,  and  while  so  insolvent  and   indebted   to  the 
plaintifiPs  assignor  the  defendant  was  paid  and  withdrew  from  the 
copartnership  assets  the  amount  contributed  by  him  as  special  capi* 
tal.     The  judgment  demanded  waa  tlmt  the  defendant  be  adjudged 
liable  as  a  general  partner  of  said  firm,  and  that  the  plaintiff  have 
judgment  for  a  sum  stated  whicli  was  the  amount  alleged  to  have 
been  withdrawn  by  the  defendant  from  the  firm  assets.     The  Court 
of  Appeals  held  that  the  action  could  be  treated  as  one  in  the 
nature  of  a  creditor's  bill  in  equity  requiring  tlie  defendant  to 
account  for  the  capital  and  profits  which  he,  as  a  special  partner  of 
tlie  firm,  had  drawn  out  and  applied  to  hia  own  use  to  the  prejudice 
of  the  creditors  of  the  firm ;  that  although  the  prayer  for  relief 
demanded  that  the  defendant  be  adjudged  liable  as  a  general  part- 
ner, all  the  necessary  facts  to  enable  the  court  to  grant  appropriate 
relief  of  an  equitable  nature  were  stated  in  the  complaint ;  and  that 
no  liability  was  sought  from  tlie  defendant  grounded  upon  the  fact 
of  his  being  a  general  partner.     The  principal  defense  in  that  case 
was  as  to  the  effect  of  a  judgment  in  a  former  action  between  the 
same  parties  in  which  the  complaint  alleged  that  the  special  partner 
was  liable  as  a  general  partner,  and  in  which  the  defendant  had  a 
judgment  which  had  been  affirmed  by  the  Court  of  Appeals.     But 
it  was  held  that  the  evidence  in  the  former  action  could  not  support 
this  action  in  the  nature  of  a  creditor's  bill ;  that  in  the  former 
action  the  liability  rested  upon  the  defendant's  liability  as  a  general 
partner,  while  in  the  action  then  under  consideration  the  liability 
rested  upon  the  different  and  further  facts  that  the  defendant  was  a 
special  partner  instead  of  a  general  one,  and  the  recovery  of  a  judg- 
ment and  the  issuing  and  return  of  an  execution  against  the  gen- 
eral partners.     The  same  question  was  presented  to  the  Court  of 
Appeals  in  Baily  v.  Momthal  (154  N.  T.  648),  where  an  action  in 
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the  nature  of  a  creditor's  bill  based  upon  a  judgment  against  the 
general  partner  with  execution  thereon  returned  unsatisfied  to  com- 
pel a  return  of  tlie  capital  contributed  by  a  special  partner  and 
which  had  been  withdrawn  after  the  termination  of  the  partnership 
but  when  it  was  insolvent,  was  sustained,  the  court  saying :  '*  In 
this  case  the  judgment  is  in  the  form  of  one  rendered  ia  an  action 
at  law,  yet  the  plaintiffs  could  not  have  prevailed  without  first  show- 
ing that  they  had  exhausted  all  their  remedies  at  law.  Having  a 
judgment  against  the  Messrs.  Weis  only,  they  could  not  issue  an 
execution  against  Mr.  Hornthal  without  first  obtaining  a  decree  of 
a  court  of  equity  that  the  latter  had  money  in  his  hands  which  equi- 
tably belonged  to  the  creditors  of  the  former."  Upon  the  same 
state  of  facts  a  creditor's  bill  was  sustained  by  this  court  in  Blisi 
V.  Bbmthal  (33  App.  Div.  225). 

It  seems  to  me  that  the  rule  is,  that  where  during  the  continu- 
ance of  the  partnership,  that  is,  before  its  determination  according  to 
the  tern)s  of  the  copartnership  articles,  any  withdrawal  is  aiade  by  die 
special  partner  of  his  capital  contributed  to  the  firm  it  makes  him 
liable  as  a  general  partner  to  all  the  creditors  of  the  firm  until  the 
witlidrawal  is  returned  to  the  extent  of  the  capital  contributed  that 
is  withdrawn.  It  is  not  clear  from  the  statute  whether  an  actual 
return  of  the  capital  to  the  copartnership  would  terminate  his  lia- 
bility as  to  those  creditors  whose  debts  had  been  incurred  prior  to 
the  time  of  the  withdrawal ;  but  in  any  event  his  liability  is 
restricted  to  the  amount  of  the  capital  thus  actually  withdrawn. 
Where  the  copartnership  had  expired  by  limitation  and  the  capi- 
tal contributed  by  the  special  partner  had  been  returned  to  him, 
it  is  still  subject  in  his  hands  to  the  payment  of  the  debts  of  tite 
copartnership,  the  liability  for  which  can  be  enforced  by  a  creditor's 
action  brought  by  a  creditor  after  he  has  exhausted  his  remedy 
against  the  copartnership  assets.  It  seems  to  me  that  this  conclu- 
sion is  reasonable  for,  as  between  the  general  partners  and  the 
special  partners,  the  dissolution  of  the  copartnership  and  the  return 
by  the  general  partners  to  the  special  partners  of  their  contribution 
of  capital  would  be  binding  upon  the  parties  and  the  general  part- 
ners cannot  complain  if  it  subsequently  appears  that  the  firm  was 
insolvent.  It  is  invalid  as  to  creditors  and  the  withdrawn  capital 
becomes  an  equitable  asset  of  the  special  partnership  which  is  to  be 
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reached  by  the  metliod  provided  by  law  for  reaching  equitable  assets 
of  a  debtor.  But  that  relief  can  only  be  obtained  upon  proof  that 
the  creditor  of  the  copartnership  has  no  remedy  at  law  to  secure 
the  satisfaction  of  his  claim,  and  that  fact  can  be  shown  only  by  the 
recovery  of  a  judgment  against  the  person  primarily  liable,  namely, 
the  general  partner,  and  the  inability  to  enforce  that  judgment  by 
execution.  Before,  therefore,  the  plaintiff  can  enforce  any  claim 
against  the  special  partner  he  must  exhaust  his  remedy  at  law  against 
the  general  partner,  and  as  there  is  no  allegation  in  the  complaint  that 
would  justify  the  maintenance  of  tliis  action  as  a  creditor's  action 
the  court  below  correctly  sustained  the  demurrer  to  the  complaint. 
It  follows,  therefore,  that  the  judgment  appealed  from  must  be 
affirmed,  with  costs,  with  leave  to  the  plaintiffs  to  amend  the  com- 
plaint within  twenty  days  upon  payment  of  costs  in  this  court  and 
in  the  court  below. 

Lauohlin,  Houghton  and  Scott,  JJ.,  concurred ;  McLaughlin,  J., 
dissented. 

McLaughlin,  J.  (dissenting) : 

The  firm  of  Carl  von  Pustau  &  Co.  was  a  limited  partnership,  of 
which  von  Pustau  was  the  general  and  Heckscher  the  special  partner, 
he  having  contributed  the  sum  of  $50,000. 

The  action  is  in  equity  for  an  accounting  concerning  certain 
transactions  which  took  place  between  plaintiffs  and  it  prior  to  the 
withdrawal  of  the  amount  contributed  by  the  special  partner,  and 
for  judgment  for  such  amount  as  may  be  found  due  against  the 
general  partner  and  against  the  special  partner  to  the  extent  of  the 
amount  withdrawn. 

The  statute  limits  the  liability  of  a  special  partner  to  the  sum 
contributed  by  him.  This  amount,  however,  he  cannot  withdraw 
while  the  partnership  exists.  It  exists  so  far  as  past  transactions 
aro  concerned  until  its  contracts  have  been  satisfied  and  all  its  debts 
paid.  A  special  partner  has  no  legal  right,  the  moment  the  limita- 
tion of  the  partnership  has  arrived,  to  withdraw  his  capital  unless 
all  tiie  obligations  of  the  firm  have  then  been  discharged.  A  with- 
drawal then  works  a  dissolution  only  so  far  as  future  transactions 
are  concerned ;  as  to  the  past,  the  firm  continues  to  exist  for  the 
purpose  of  collecting,  settling  up  and  distributing  its  assets  and  per- 
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fonning  its  antecedent  engagements.     {Bliss  v.  Homihal^  33  App. 
Div.  225.) 

It  may  be  that  plaintiffs  could,  in  the  first  instance,  have  pro- 
ceeded against  the  general  partner,  and  on  the  recovery  of  a  judg- 
ment, the  issuing  of  an  execution  thereon  and  the  return  of  the 
same  unsatisfied,  could  then  have  proceeded  against  the  special  part- 
ner, but  this  was  not  their  only  remedy.  The  partnership  having 
expired  by  limitation,  and  nothing  remaining  to  be  done  bat  dk- 
charge  the  liabilities  of  the  firm  and  divide  its  assets  among  in 
members,  plaintiff  may  maintain  an  action  in  equity  for  an  acooonfc- 
ing,  enter  judgment  against  the  firm  for  tlie  amount  found  dne^and 
against  the  special  partner  to  compel  him  to  return  to  tlie  firm  die 
amount  which  he  withdrew,  to  the  end  that  the  judgment  reoovend, 
if  any,  may  be  satisfied  to  that  extent. 

All  of  the  parties  interested  in  the  subject-matter  of  the  litigation 
are  before  the  court,  and  it  is  a  general  principle  of  equity  jurispru- 
dence that  where  the  whole  subject-matter  involved  can  be  settied 
in  a  single  action  a  court  of  equity  will  take  jurisdiction.  (  Whitinq 
V.  Ehnira  Industriul  Assn.^  45  App.  Div.  349;  Baily  v.  Hem- 
thal^  154  K  Y.  648 ;  Murtlia  v.  Curley,  90  id.  372.)  The  wliofe 
subject-matter  of  the  litigation  can  be  settled  in  this  action.  Under  ' 
.such  circumstances  I  can  see  no  necessity  of  compelling  the  pMih 
tiffs,  before  asking  the  special  partner  to  return  the  fund  which  he 
wrongfully  withdrew,  to  proceed  against  the  general  partner  — 
thus  possibly  subjecting  them  not  only  to  delay,  but  to  the  troubk^ 
annoyance  and  expense  of  maintaining  two  actions  when  it  cookl 
just  as  well  be  done  in  one. 

For  these  reasons  I  am  unable  to  vote  for  an  affirmance  of  the 
judgment  appealed  from.  In  my  opinion  the  complaint  states  a 
good  cause  of  action,  and  the  judgment  should  be  reversed,  with 
leave  to  the  defendant  Heckscher  to  withdraw  his  demurrer  and 
interpose  an  answer  on  payment  of  the  costs  in  this  court  and  in  the 
court  below. 

Judgment  affirmed,  with  costs,  with  leave  to  plaintiffs  to  amend 
on  payment  of  costs. 
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CoNSTANTiNE  J.  MacGuire,  Respondent,  v.  Margaret  E.  Hughes, 

Appellant. 

First  Departoient,  June  5,  1006. 

Medical  services  rendered  to  married  daughter  —  request  by  mother  — 
liability  —  evidence  —  bias  of  witness. 

A  person  who  is  under  no  obligation  to  supply  medical  attendance  for  another 
does  not  become  liable  for  professional  services  rendered  by  a  physician  by 
merely  requesting  him  to  attend  the  patient. 

Thus,  a  mother  by  asking  a  physician  to  attend  her  married  daughter,  with  the 
acquiescence  of  the  husband,  docs  not  become  liable  for  the  services  rendered, 
in  the  absence  of  an  express  agreement  to  pay. 

Where,  in  an  action  to  recover  for  professional  services  rendered  to  the  defend- 
ant's daughter,  a  physician  has  given  expert  testimony  as  to  the  value  of  the 
plain tifiTs  services,  it  is  error  to  refuse  to  allow  the  defendant  on  cross-examina- 
tion to  show  that  the  witness,  having  sued  the  defendant  for  similar  services, 
had  failed  to  recover.  Such  evidence  is  admissible  to  show  prejudice  or  bias 
of  the  witness. 

Houghton  and  Laughlin,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  Margaret  E.  Hughes,  from  an  order  of 
tlie  Appellate  Term  of  the  Supreme  Conrt,  entered  in  the  office  of 
the  clerk  of  tlie  county  of  New  York  on  the  12th  day  of  December, 
1907,  affirming  a  judgment  of  the  City  Conrt  of  the  city  of  New- 
York  in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of 
Slid  court  on  the  13th  day  of  February,  1907,  and  also  affirming  an 
order  of  said  City  Court  denying  the  defendant's  motion  for  a  new 
trial. 

Charles  Strauss^  for  the  appellant. 

John  C,  McGuire^  for  the  respondent. 

Ingraham,  J. : 

The  action  was  bronght  to  recover  for  medical  services.  The 
complaint  allies  that  between  the  11th  of  November,  1903,  and  the 
17th  day  of  January,  1904,  the  plaintiff,  as  a  physician,  rendered 
certain  professional  services  at  the  special  instance  and  request  of 
the  defendant  in  and  about  the  treatment  of  the  defendant's  daughter, 
Mrs.  J.  J.  Bradley ;  that  the  services  were  reasonably  worth  the  sum  of 
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$2,000  ;  that  the  defendant  has  not  paid  the  plaintiff  the  said  gum 
or  any  part  thereof,  and  demands  judgment  therefor.  The  answer 
denied  the  allegations  of  the  complaint,  except  that  the  plaintiff  is 
a  physician  and  surgeon  and  the  defendant  has  not  paid  tbe  plaintiff 
the  sura  demanded  or  any  part  thereof.  Upon  the  trial  the  plain- 
tiff testified  that  in  November,  1903,  he  was  called  on  the  telephone 
by  the  defendant,  who  inquired  whether  tlie  plaiiitiff  had  beea 
called  to  see  her  daughter,  who  was  very  ill ;  that  the  plaintiff  told 
her  that  he  had  not  been  ;  that  the  defendant  then  told  the  plabtiff 
that  Mrs.  Bradley,  her  daughter  Maude,  was  seriously  sick ;  thit 
she  lived  in  One  Hundred  and  Second  street,  and  asked  the  plaintiff 
to  go  over  to  see  her ;  that  the  plaintiff  told  her  that  he  could  not 
go  over  to  see  her  daughter  without  the  consent  of  her  danghtefs 
husband  ;  that  the  defendant  then  said  that  she  believed  her  son-in- 
law  objected  to  having  the  plaintiff  called  in  ;  that  when  tbe  phin- 
tiff  returned  to  his  office  on  the  twelfth  of  November  he  found  tbe 
defendant  and  her  son-in-law  (husband  of  the  defendant's  danghter 
who  was  ill)  waiting  for  him ;  that  the  defendant  introduced  ber 
son-in-law  to  the  plaintiff  and  asked  the  plaintiff  in  the  presence 
of  her  son-in-law  to  go  and  see  her  daughter,  when  the  plaintiff 
said  that  he  was  satisfied  to  go.  Upon  cross-examination  as  to  tbe 
interview  with  Mr.  Bradley  he  testified  that  he  did  not  rememher 
anything  that  Mr.  Bradley  said ;  that  his  attitude  was  one  merdv 
of  acquiescence  in  the  plaintiff's  attendance ;  that  he  interpreted 
Mr.  Bradley's  presence  as  a  consent  of  Mr,  Bradley  that  the  plain- 
tiff should  attend  Mr.  Bradley's  wife  and  ho  attached  no  fnrtb« 
importance  to  it  than  that  Mrs.  Hughes'  action  had  been  approved 
of ;  that  Mrs.  Hughes  said  nothing  in  the  presence  of  Mr.  Bradlej, 
except  that  she  asked  the  plaintiff  if  he  would  go  and  see  ber 
daughter,  who  was  dangerously  ill ;  that  Bradley  then  left,  gaTirig 
that  he  would  go  ahead  in  the  street  cars ;  that  after  Bradlej  left 
the  defendant  repeated  to  the  plaintiff  what  she  said  over  the  trie- 
phone  with  regard  to  her  anxiety  to  have  the  plaintiff  called  b 
earlier  in  the  case,  and  that  the  reason  why  he  had  not  been  called 
in  was  the  objection  on  the  part  of  her  son-in-law ;  whereupon  the 
plaintiff  left  his  house  in  a  carriage  that  the  defendant  had  brongbt 
there  and  went  with  the  defendant  to  Mrs.  Bradley's  residence; 
that  when  he  got  there  he  found  that  Mr.  Bradley  had  already 
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returned  and  the  plaintiS  made  an   examination  of  tliQ  patient; 
that  after  he  had  made  the  examination  he  said  he  would  like  to 
withdraw  from   the  case  and  have  nothing  to  do  with  it,  that  the 
condition  of  her  daughter  was  particularly  grave,  dangerous  and 
bad,  that  he  did  not  wish  to  have  anything  to  do  with  such  a  case  ; 
tliat  in  respoiibe  to  that  the  defendant  said,  "  Doctor,  you  have  been 
iny  friend ;  you  have  attended  my  family ;  you  have  attended  my 
husband  and  our  children,  and  I  beg  of  you,  for  God's  sake,  don't 
desert  Maude,"  and  the  plaintiff  then  consented  to  remain  in  the 
case ;  that  the  plaintiff  continued  in  charge  of  the  ease  and  called 
in   a  consulting  physician;    that    the    patient   was   subsequently 
removed  to  a  hospital  and  died  in  the  following  month.    The  plain- 
tiff was  aware  that  his  patient  was  married  to  Bradley,  that  she  was 
living  with  her  husband,  apart  from  the  defendant  and  that  it  was 
at  Mr.  Bradley's  house  that  he  was  asked  to  attend  Mr.  Bradley's 
wife.     At  the  close  of  the  plaintiff's  case  the  defendant  moved  to 
dismiss  the  complaint  upon  the  ground  that  the  plaintiff  had  failed 
to  prove  a  cause  of  action,  which  motion  was  denied.     Tlie  defend- 
ant testified  that  Mrs.   Bradley   was   her  daughter  and  that  her 
daughter's  husband  was  John  J.  Bradley ;  that  she  had  a  consulta- 
tion with  Bradley  on  the  subject  of  employing  the  plaintiff  and 
as  a  result  of  that  conversation  Bradley  went  with  tlie  defendant 
to  the  plaintiff's  house  ;  that  she  introduced  Bradley  to  the  plaintiff 
who  said  to  the  plaintiff  tliat  he  would  like  to  have  him  come  up 
and  see  his  wife  and  gave  tlie  plaintiff  his  address ;  that  the  plain- 
tiff wrote  it  down  and  said  he  would  go  right  up  with  the  defendant 
in   the  cab  that  she  had  there ;  that  the  only  conversation  as  to  the 
plaintiff's  attendance  upon  Mrs.  Bradley  was  with  Mr.  Bradley; 
that  the  defendant  had  several  interviews  with  the  plaintiff  about 
lier  daughter's  illness ;  that  the  plaintiff  had  been  the  defendant's 
family    physician   for  a  long  time  and    she  recommended   him 
to  Mr.  Bradley  for  that  reason;  that  there  was  no  question  of 
employment  or  payment,   or    as   to    who   would    be   responsible 
for   the  services  rendered,  ever  spoken  of.     Bradley,  defendant'e 
son-in-law,  testified  that  he  had  engaged  a  Dr.  Pidgeon  to  look  after 
liis   wife;    that  the  defendant  seemed  to  be  very  much  worried 
about  the  way  things  were,  and  she  spoke  about  the  plaintiff  and 
quaked  him  if  he  would  have  any  objection  to  the  plaintiff's  com- 
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ing  there ;  that  Bradley  said  be  had  not  and  tliat  he  would  go 
down  and  get  the  plaintiff,  when  the  defendant  said  that  she  would 
meet  Bradley  at  the  plaintiS^B  offiee ;  that  Bradley  was  introdoced 
to  the  plaintiff  and  that  Bradley  asked  the  plaintiff,  to  come  to 
Bradley's  house  to  see  his  wife,  and  the  plaintiff  came  tliere;  that 
he  was  able  financially  at  the  time  of  the  illness  of  his  wife  and  Ler 
subsequent  death  to  pay  any  fair  and  reasonable  charge  which 
might  be  incurred  in  connection  with  her  ailment,  and  tliat  lie  was 
able  at  the  time  of  the  trial  to  pay  such  charges ;  that  he  ne?er 
received  any  bill  from  the  plaintiff  and  never  refused  to  pay  forthe 
services  rendered. 

Both  sides  having  rested,  the  defendant  renewed  the  motioo  to 
dismiss  the  complaiut,  which  was  denied.  The  court  submitted  tbe 
question  to  the  jury  who  found  a  verdict  for  the  plaintiff  and  fron 
which  the  appellant  appealed  to  the  Appellate  Term  where  it  wm 
affirmed,  and  then  appealed  to  tiiis  conrt. 

The  evidence  from  which  plaintiff  seeks  to  infer  a  promise  of  tbe 
defendant  to  pay  for  the  services  rendered  by  plaintiff  is  tbt 
defendant  requested  the  plaintiff  to  attend  her  daughter  who  wis 
seriously  ill  and  she  exhibited  much  anxiety  about  the  condition  of 
her  daughter.  The  defendant  had  great  confidence  in  tlie  plaintiff 
who  had  Ijeen  her  family  physician  for  many  years  and  was  anxious 
that  he  should  see  her  daughter;  that  the  doctor  refused  the  request 
of  the  defendant,  insisting  npon  the  consent  of  the  patient's  lins- 
band  and  the  defendant  went  to  the  office  of  the  physician  and  as  & 
result  of  what  there  happened  the  plaintiff  consented  to  and  did  take 
charge  of  the  case  and  rendered  services  for  which  a  recovery  is 
sought.  The  plaintiff  refused  to  act  upon  any  employment  by  the 
defendant  and  would  only  undertake  the  caae  with  what  he  called 
the  consent  of  the  person  who  was  legally  responsible  for  the  services 
that  he  was  asked  to  render  and  who  was  the  one  to  whom  he  wonM 
naturally  look  for  payment  liad  he  united  in  the  request.  All  that 
the  defendant  did  was  to  urge  plaintiff  to  act  as  her  daughters 
physician.  There  was  nothing  that  was  said  by  the  defendant  from 
which  could  be  inferred  a  promise  to  be  personally  responsible  for 
the  services  rendered,  nor  were  services  rendered  to  her  or  to  one 
to  whom  she  was  under  an  obligation  to  provide  a  physidan. 
The  question,  therefore,  presented  is  whether  a  person  is  reqpoa- 
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Bible  for  merely  requesting  that  a  physician  attend  a  patient  for 
whom  the  person  making  the  request  is  under  no  obligation  to  sup- 
ply medical  attendance.     I  think  that  question  has  been  conclusively 
determined  in  the  negative  in  this  State  and  in  England.     The 
leading  case  in  this  State  is  Crane  v.  Baudouine  (55  N.  T.  256). 
In  that  case  tlie  situation  was  much  like  the  present.     Tlie  patient 
was  a  daughter  of  the  defendant  who  liad  passed  her  majority,  was 
married  and  lived  with  her  husband  and  her  children  separate  from 
her  father  in  a  house  of  their  own,  although  in  that  case  the  fact 
existed  which  does  not  exist  here,  that  the  patient  had  been  brought 
from  her  own  house  to  that  of  the  defendant  for  the  special  pur- 
pose of  having  tlie  patient  under  the  immediate  care  and  attention 
of  her  mother  during  her  sickness ;  but  the  court  held  that  this  did 
not  impose  upon  the  defendant  any  greater  obligation  than  existed 
before ;  nor  did  it  give  ground  for  the  law  to  imply  a  special  obliga- 
tion.    In  discussing  the  question  generally,  the  court  said :  "  It  is  true 
that  particular  acts  will  sometimes  give  rise  to  particular  obliga- 
tions, duties  and  liabilities.     But  tlie  party  whose  acts  are  thus  to 
affect  him  must  be  in  such  predicament  as  that  those  acts  have,  of 
legal  necessity,  a  significance  attached  to  them,  at  the  time,  which 
he  may  not  afterward  repel.     *     *     *     It  is  true  that  a  person 
may  not  avail  himself  of  the  benefit  of  services  done  for  him  with- 
oat  coming  into  an  obligation  to  reward  them  with  a  reasonable 
recompense.     But  he  cannot  be  said,  in  the  meaning  of  the  law,  to 
avail  himself  of  services  as  so  done  when  they  are  not  for  his  indi- 
vidual benefit,  nor  for  that  of  any  one  for  whom  he  is  bound  to 
furnish  them.     The  acquiescence  of  one  in  the  rendering  of  service 
or  benefit  to  another,  not  entitled  to  call  upon  him  therefor,  is  Hot 
equivalent  to  an  acknowledgment  that  it  is  rendered  at  his  request. 
So  far  as  legal  responsibility  was  concerned,  the  defendant,  though 
the  father  of  the  patient,  was  a  stranger  to  her  and  to  her  necessi- 
ties.    He  could  neither  require  of  her,  nor  be  required  upon  by 
her."     The  court  then  cited  with  approval  the  case  of  Boyd  v. 
Sappington  (4  Watts,  [Penn.]  247),  where  it  was  held  that  a  special 
request  by  a  father  to  his  physician  to  attend  upon  his  son,  then  of 
full   age,  but  lying  sick  at  the  father's  house,  raised  no  implied 
promise  on  the  part  of  the  father  to  pay  for  the  services  rendered ; 
App.  Div.— Vol.  CXXVI.        41 
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and  the  case  of  Veitch  v.  liussell  (3  Ad.  &  Ell  [N.  S.]  928),  wliere 
it  is  said :  A  physician  attends  in  every  case  on  request ;  that  faet 
alone  is  not  sufficient  for  the  inference  of  a  special  contract;  and 
the  court  in  the  Orane  case  then  proceeds :  "  It  was  the  duty  of  tl;e 
plaintiff  to  know  or  to  learn  the  true  legal  status  of  the  patient,  and 
what  were  her  true  legal  relations  to  the  defendant ;  and  he  cannot 
rely  upon  any  seeming  legal  and  necessary  dependence  of  her  apuo 
him."     The  Crane  case  seems  to  have  been  followed,  withont  ques- 
tion, both  in  this  State  and  otlier  States.     (See  Meisenhach  v.  Souih- 
e9*n  Cooperage  Co,^  45  Mo.  App.  232 ;  Dorian  v.  Jacobson^  113 IIL 
App.  663.     See,  also,  Smith  v.  Watson^  14  Vt.  332.)     The  principle 
established  in  these  cases,  which  is  a  simple  restatement  of  the  com- 
mon law,  is  that  a  simple  request  to  perform  services  for  another  to 
whom  there  exists  no  obligation  of  any  kind  to  furnish  the  sernces 
does  not  create  an  implied  obligation  to  pay  for  such  services  bj  tie 
person  making  the  request,  and  that  a  promise  to  pay  cannot  l« 
implied  from  a  simple  request  that  the  services  be  rendered;  and  I 
apprehend  that  tliis  principle  is  not  peculiar  to  the  relation  of  i 
physician  and  his  patients,  but  extends  to  all  cases  where  serrioes, 
personal  in  their  character,  are  rendered  by  one  person  to  another. 
There  was  in  this  case  no  express  promise  by  the  defendant  to  par 
the  plaintiff  for  his  services  to  the  defendant's  daughter.     There  wis 
great  anxiety  about  the  daughter  and  her  condition  shown  bv  the 
defendant,  and  an  ardent  desire  that  the  daughter  should  receive 
the  benefit  of  the  plaintiff's  professional  skill  and  experience.    The 
plaintiff  knew  that  tlie  patient  that  he  was  asked  to  attend  «^ 
married  and  living  with  her  husband,  and  he  refused  to  attend  the 
patient   without   her  husband's   consent.     Tlie   husband's  consent 
was  obtained,  and  there  then  arose  the  obligation  on  the  part  of 
the  husband  to  pay  for  the  plaintiff's  services  to  his  wife.    Wlien 
that  consent  was  obtained  the  plaintiff  at  once  consented  to  seethe 
patient.     He  exacted  no  promise  from  the  defendant  as  to  compen- 
sation ;  nor  was  there  anything  said  from  which   there  conld  be 
implied  an  understanding  that  the  services  were  to  be  rendered  for 
the   defendant  and   not   for   the   patient  and   her   husband.    He 
required  the  consent  of  the  patient's  husband  to  accept  the  employ- 
ment and  continued  in  charge  of  the  case  to  the  end  under  ead 
consent.     There  was,  therefore,  nothing,  as  I  view  it,  in  this  cmb 
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wliich  raised  a  presumption  that  the  plaintiff's  services  were  ren- 
dered to  the  defendant,  or  tliat  the  defendant  promised  to  pay  for 
them,  and  I  think  it  was  error  to  deny  the  motion  to  dismiss  the 
complaint. 

There  was  also  an  error  committed  on  the  trial  to  which  attention 
should  he  called.     The  plaintiff  had  called  an  eminent  physician  in 
consultation,  and  this  physician  was  called  as  a  witness  to  testify  as 
to  the  value  of  the  plaintiff's  services.     lie  testified  tliat  the  serv- 
ices were  worth  $2,000,  the  amount  of  the  plaintiff's  bill.     Upon 
cross-examination  he  testified  that  he  rendered  a  bill  against  the 
defendant  for  his  services  which  she  refused  to  pay  and  he  brought 
suit  against  her.     He  was  then  asked  whether  he  failed  to  recover, 
which  was  objected  to  by  the  plaintiff.     Tlie  court  characterized 
the  question  as  absolutely  improper  and  stated  to  counsel  that  he 
should  know  better.     Counsel  stated  that  it  was  asked  upon  cross- 
examination  as  to  the  bias  of  the  witness  against  the  plaintiff,  and 
the  court  allowed  the  defendant  an  exception.     I  think  this  ques- 
tion was  proper  and  that  the  criticism  of  the  defendant's  counsel 
by  the  court  was  unjustified.     The  witness  was  called  as  an  expert. 
He  had  testified  as  to  the  value  of  the  plaintiff's  services,  fixing  the 
value  at  the  same  amount  fixed  by  the  plaintiff  and  which  was  the 
amount  sued  for,  and  it  was  proper  to  allow  upon  cross-examination 
any  question  to  show  that  the  witness   had   a  prejudice  or  bias 
against  the  party  against  whom  he  was  testifying.     This  was  espe- 
cially important  in  relation  to  testimony  of  this  character  which  is 
not  as  to  tlie  existence  of  a  fact  about  which  the  witness  could  be 
presumed  to  testify  correctly,  but  about  a  question  of  opinion  in 
relation  to  the  value  of  services  which  is  very  liable  to  be  largely 
influenced  by  feelings  of  antagonism  or  friendship. 

Tiie  judgment  appealed  from  must  be  reversed  and  a  new  trial 
ordered,  with  costs  to  the  defendant  to  abide  the  event. 

McLaughlin  and  Scott,  J  J.,  concurred;  Houghton  and 
Laughlin,  JJ.,  dissented. 

Houghton,  J.  (dissenting) : 

I  cannot  assent  to  the  proposition  that  the  plaintiff  did  not  make 
)Si,  prima  fofde  case  of  hiring  by  the  defendant.  I  assume  it  must 
be  conceded  to  be  the  law  that  a  physician  is  entitled  to  recover 
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compensation  for  Iiis  services  and  that  his  hiring  need  not  be  express 
but  may  be  inferred  from  an  implied  contract ;  and  also  that  i 
parent  of  a  married  daughter  may,  if  he  choose,  contract  witli  i 
third  party  to  perform  services  or  furnish  necessaries  for  her. 

The  only  principle  to  observe  in  detemiining  whether  the  parent 
is  liable  to  pay  in  case  of  necessaries  like  medical  attendance,  is  tlie 
presumption  tliat  the  contract  was  made  by  the  parent  in  behalf  of  tLe 
person  primarily  liable,  which  in  tlie  present  case  was  the  husband 
of  the  daughter.  The  moment  that  presumption  is  overcome  tLe 
contract  of  hiring  must  be  given  effect  and  the  parent  must  pay. 

The  testimony  of  the  plaintiff  is  that  the  defendant  teleplioned 
to  him  asking  if  he  had  been  called  to  see  her  married  dangltter 
who  was  very  ill,  and  upon  his  replying  that  he  had  not,  asked  if  be 
would  go  and  see  her,  and  the  plaintiff  replied  tliat  he  could  not  go 
without  the  consent  of  the  daughter's  husband.  Testifying  fanljo" 
as  to  conversations,  he  said :  '^  Mrs.  Hughes  said  further  to  lue  that  she 
believed  her  son -in-law  objected  to  having  me  called  in  :  *  *  *  tlitt* 
the  objection  made  by  her  son-in-law  to  the  calling  in  of  myself  into 
the  case  had  alarmed  her."  This  conversation  was  about  the  first  of 
November,  and  matters  seem  to  have  rested  as  they  were  for  ten  or 
twelve  days,  when  on  the  evening  of  the  twelfth  of  Kovember  the 
plaintiff  on  returning  to  his  office  found  the  defendant  and  her  son- 
in-law  waiting  for  him.  The  son-in-law  was  introduced  and  the 
defendant,  in  his  presence,  asked  the  plaintiff  if  he  "  would  go  np 
and  see  her  daughter,  that  she  was  dangerously  ill."  The  husljaod 
left,  the  defendant  remaining  in  the  office  to  take  the  plaintiff  to 
her  daughter  in  the  carriage  in  which  she  had  come,  which  she  did. 
While  the  plaintiff  was  preparing  to  go  with  her  "  she  repe^ited 
what  she  had  said  on  the  telephone  with  regard  to  her  anxiety  to 
have  me  called  in  earlier  in  the  case,  and  she  repeated  then  that  the 
reason  why  I  had  not  been  called  in  was  the  objection  on  the  part 
of  her  son-in-law."  After  the  plaintiff  had  made  an  examination 
of  the  condition  of  the  daughter  he  told  the  defendant  tliat  he 
would  like  to  withdraw  from  the  case  because  of  the  condition  in 
which  he  found  the  patient.  In  response  the  defendant  said: 
"  Doctor,  you  have  been  my  friend  ;  you  have  attended  my  family ; 
you  have  attended  my  husband  and  our  children,  and  I  l)eg  of  you, 
for  God's  sake,  don't  desert  Maude."     Thereupon  the  plaindfE  coo- 
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seated  to  continue  liis  treatment  of  the  daughter.  The  next  day, 
the  condition  of  tlie  patient  becoming  worse,  the  plaintiff  advised 
with,  the  defendant  and  told  her  that  he  thought  it  advisable  to  call 
in  a  consulting  physician  ;  that  she  told  him  to  spare  no  pains  and 
to  do  everything  possible  for  her  daughter.  On  cross-examination 
the  plaintiff  is  more  specific.  He  says  tliat  the  conversation  with 
the  husband  consisted  merely  of  an  introduction,  and  that  in  his 
presence  the  defendant  said  "  this  is  Mr.  Bradley,  ray  son-in-law, 
and  1  want  you  to  come  up  and  see  my  daughter,"  and  that  Bradley 
said  nothing  and  immediately  departed. 

It  is  perfectly  manifest  from  what  took  place  that  the  defendant 
brought  her  son-in-law  to  the  plaintiffs  office,  not  for  the  purpose 
of  having  him  solicit  the  plaintiff  to  attend  his  wife,  the  defendant's 
daughter,  but  simply  for  the  purpose  of  showing  the  plaintiff  that 
the  6on-in  law  had  withdrawn  his  objections  to  the  defendant  having 
the  plaintiff  treat  her.  The  plaintiff  testifies  that  he  so  understood 
the  interview,  and  that  nothing  was  said  which  could  lead  him 
to  believe  that  the  husband  had  come  there  to  engage  his  services, 
or  to  hire  him,  but  that  as  he  assumed  his  only  purpose  was  to 
evidence  his  consent  tliat  his  mother-in-law  might  employ  him. 

Tlie  defendant  denied  that  she  asked  the  plaintiff  to  attend  her 
daughter,  and  said  that  at  the  interview  with  plaintiff  at  his  office 
the  son-in-law  and  not  herself  requested  that  he  should  do  so.  On 
cross-examination  she  admits  that  she  called  liim  on  the  telephone, 
but  says  she  simply  asked  him  if  he  had  been  called  a:id  said  nothing 
further,  and  that  she  did  not  regard  her  daughter  as  seriously  ill  and 
never  asked  the  plaintiff  what  her  malady  was,  or  expressed  any 
wish  that  he  continue  to  treat  her. 

The  jury  very  properly  disbelieved  her  story  and  credited  that  of 
the  plaintiff. 

The  case  of  Crane  v.  Baudouhie  (55  N.  Y.  256)  appears  to  be 
curiously  misunderstood.  All  that  case  holds,  or  that  any  case  in 
our  jurisdiction  dealing  with  the  right  of  a  physician  to  recover  for 
services  holds,  is  that  expressions  of  natural  anxiety  and  solicitude 
concerning  treatment  of  a  sick  relative  or  friend,  or  the  summoning 
of  a  physician  by  a  stranger  as  an  act  of  humanity,  shall  not  be 
tortured  into  a  contract  of  employment. 

Veiich  V.  Russell  (3  Ad.  &  Ell.  [N.  S.]  928)  cannot  be  regarded 
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as  an  authority,  because  that  decision  was  put  expressly  upon  tlie 
ground  that  the  compensation  of  a  physician  was  merely  honorary, 
and  that  he  had  no  legal  right  to  recover  in  the  absence  of  an 
express  contract.  As  an  introduction  to  his  opinion  Lord  Des- 
man says:  "It  must  be  assumed  as  clear  that  physicians  and 
counsel  usually  perform  their  duties  without  having  a  legal  title 
to  remuneration." 

In  Bai/d  v.  Sappington  (4  Watts  [Penn.],  247)  the  jndgmoit 
below  was  i^eversed  on  the  ground  that  the  father  was  not  pw- 
mitted  to  show  that  the  son  for  whom  the  physician's  services  were 
rendered  had  property  of  his  own  and  was  doing  business  for  him- 
self, and  this  upon  the  ground  that  it  went  to  the  probability  of  the 
doctor  having  rendered  services  on  account  of  the  son  alone. 

The  meager  authorities  on  the  subject  are  reviewed  in  Foster  t. 
Meeks  (18  Misc.  Rep.  461),  and  it  is  there  held  that  one  who 
requests  a  physician  to  attend  another  person,  without  disclosing 
that  he  is  acting  only  as  agent,  becomes  liable  to  pay  the  physidan^s 
bill.     To  the  same  eflFect  is  Bradley  v.  Dodge  (45  How.  Pr.  57). 

The  evidence  in  the  present  case  cannot  be  tortured  into  proving 
that  the  defendant  hired  the  plaintiff  on  behalf  of  her  danghter^g 
husband.  He  had  his  own  phjsician  in  attendance  and  objected 
to  calling  the  plaintiff,  and  finally  yielded  to  the  importunities  of 
the  defendant  and  permitted  her  to  call  the  doctor  she  desired. 

FoLGER,  J.,  in  Crane  v.  Baudouine  {aupra)^  which  is  relied  upon 
for  a  reversal  of  this  judgment,  expressly  states  that  a  physician  maj 
recover  upon  an  implied  contract,  and  that  an  express  contract  is 
not  a  necessity.  In  that  case  the  referee  had  found  against  the 
physician  and  the  General  Tenn^  had  reversed  the  judgment,  and 
the  Court  of  Appeals  simply  held  that  the  referee  was  best  qualified 
to  pass  upon  the  question  of  fact  as  to  whether  there  was  a  hiring 
or  not  in  view  of  the  defendant's  denial  of  employment,  and  tliat 
the  evidence  was  not  so  preponderating  in  plaintiff's  favor  as  to 
authorize  the  overturning  of  the  decision. 

To  my  mind  such  is  the  situation  in  the  present  case,  and  the 
jury  having  found  in  favor  of  plaintiff  its  verdict  should  not  k* 
disturbed. 

There  are  no  errors  of  law  requiring  a  reversal.  Plaintiff's  wit- 
ness, Dr.  Cleveland,  had  been  fully  interrogated  as  to  his  liaving 
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presented  a  bill  to  defendant  and  her  refusal  to  pay  and  his  having 
brought  suit  against  her.  His  bias  was  fully  shown  and  it  was 
wholly  immaterial  whether  he  lost  or  won  in  his  litigation.  Indeed 
it  would  have  been  error  to  prove  the  judgment  obtained  in  the 
other  action  between  different  parties  and  founded  necessarily  upon 
different  evidence.     I  think  the  judgment  should  be  affirmed. 

Lauohlin,  J.,  concurred. 

Determination  reversed  and  new  trial  ordered,  costs  to  defendant 
to  abide  event. 


Joseph    Stbauss,    Appellant,    v,  St.    Louis    County   Bank, 

Respondent. 

First  Department,  June  5.  1908. 

Bills  and  notes  —  action  against  drawer  of  bill  of  exchange  —  defenses^ 
payment  to  third  person  —  demurrer  —  superfluous  allegations. 

It  is  a  good  defense  to  an  action  brought  by  the  assignee  of  the  payee  against  the 
drawer  of  a  bill  of  exchange  to  allege  that  the  only  consideration  upon  which 
the  bill  was  issued  was  the  payment  of  money  by  the  payee  to  the  drawer, 
and  that  with  intent  to  deceive  the  drawer  the  p&yee  falsely  represented  that 
the  money  was  his  own,  whereas  in  reality  it  belonged  to  a  third  person  to 
•whom  the  defendant  had  paid  it  upon  demand. 

Although  a  separate  defense  contain  immaterial  allegations  it  is  not  subject  to 
demurrer,  if  it  repeat  and  incorporate  another  separate  defense  which  is 
sufficient.    The  remedy  is  to  move  to  strike  out  the  improper  allegations. 

Appeal  by  the  plaintiff,  Joseph  Strauss,  from  an  interlocutory 
judgment  of  the  Supreme  Court  in  favor  of  tlie  defendant,  entered 
ill  the  office  of  tiie  clerk  of  the  county  of  New  York  on  the  6th  day 
of  January,  1908,  upon  the  decision  of  the  court,  rendered  after  a 
trial  at  the  New  York  Special  Term,  overruling  the  plaintiff's 
demurrer  to  the  second,  third  and  fourth  separate  defenses  contained 
in  tlie  amended  answer. 

Charles  K  Ti^avis^  for  tlie  appellant. 

George  Zabriskie^  for  the  respondent. 


Digitized  by  VjOOQIC 


648  Strauss  v.  St.  Louis  County  Bank. 

First  Department,  June,  1908.  [ToL  191 

Ingraham,  J. : 

The  action  was  brought  against  the  defendant,  a  foreign  banking 
corporation,  organized  under  the  laws  of  the  State  of  Missonii 
Tlie  complaint  alleges  that  on  the  28th  day  of  April,  1906,  tlie 
defendant  at  the  city  of  Clayton,  Mo.,  for  a  valaable  considenitioo 
delivered  to  one  Class  a  certain  draft  or  bill  of  exchange  directed 
to  the  Mercantile  Trust  Company  of  St.  Louis,  requiring  the  said 
trust  company  to  pay  on  demand  to  the  order  of  Class  $1,000; 
that  prior  to  the  1st  day  of  May,  1906,  the  said  Class  lost  or 
destroyed  the  said  draft  and  the  same  could  not  be  foand  and 
the  same  was  not  accepted  for  payment  by  the  said  Mercantile 
Trust  Company  of  St.  Louis,  and  that  at  the  time  of  the  loss  of  the 
said  draft  or  bill  of  exchange  the  same  had  not  been  indorsed  bv 
the  said  Class ;  and  on  or  about  the  9th  day  of  May,  1906,  Class 
notified  the  defendant  of  the  loss  or  inadvertent  destruction  of  the 
said  draft  or  bill  of  exchange,  and  demanded  of  the  defendant  that 
it  pay  to  him  the  amount  represented  by  the  said  draft  or  bill  of 
exchange,  or  issue  a  duplicate  of  the  original  thereof  to  him,  and  to 
stop  payment  on  said  original  lost  di-aft  or  bill  Of  exchange ;  that 
the  said  defendant  did  stop  payment  on  said  original  lost  draft 
or  bill  of  exchange,  and  thereafter  Class  demanded  of  the  defendant 
payment  of  the  sum  of  $1,000  represented  by  it,  which  the  defend- 
ant refused  on  the  ground  that  the  said  sum  was  claimed  by  another 
person  ;  that  subsequently,  on  the  8th  day  of  October,  1906,  a  fur- 
ther demand  was  made  by  Class  on  the  defendant  for  the  payment 
of  the  sum  of  $1,000,  which  the  defendant  refused  on  the  ground 
that  it  had  already  paid  out  the  said  sum  of  money  to  another  per- 
son claiming  ownership  of  the  same,  and  subsequently  the  said 
Class  assigned  to  the  plaintiff  his  right  of  action  against  tlie 
defendant. 

There  is  another  cause  of  action  to  recover  the  money  paid  to  the 
defendant  upon  another  draft  amounting  to  $1,000  based  npon  the 
same  facts.  The  defendant  answered- denying  several  allegations  of 
tlie  complaint,  and  denying  knowledge  or  information  sufficient  to 
form  a  belief  as  to  other  alleinitions  therein  contained,  and  setting 
up  three  separate  and  further  defenses.  The  first  of  the  separate 
defenses  alleges  that  the  only  consideration  njwn  which  the  defend- 
ant made  or  delivered  to  the  plaintiffs  assignor  drafts   or  bills 
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of  exchange,  in  the  complaint  referred  to,  was  the  payment 
of  certain  money  by  the  plaintiff's  assignor  to  the  defendant, 
^which  money  the  plaintiff's  assignor  falsely  and  frandnlently,  and 
with  intent  to  deceive  this  defendant,  represented  to  the  defend- 
ant was  plaintiff's  assignor's  property,  whereas,  in  reality,  it  was 
not  the  property  of  the  plaintiff's  assignor,  but  was  the  prop- 
erty of  one  Schrader,  who  thereafter  demanded  the  same  from 
tliis  defendant ;  that  this  defendant  paid  the  same  to  the  said  Schra- 
der; and  that  plaintiff's  assignor  at  all  times  well  knew  that 
the  said  money  belonged  to  Schrader.  The  second  separate  defense 
sets  up  in  detail  the  conspiracy  and  fraud  by  which  the  plain- 
tiflPs  assignor  obtained  the  money  from  Schrader.  These  facts, 
admitted  by  the  demurrer,  justify  a  finding  that  Schrader  never 
parted  with  or  intended  to  part  with  the  title  to  the  money,  and 
tliat  the  appropriation  of  the  money  by  the  plaintiff's  assignor  was 
in  effect  a  larceny  which  vested  no  title  in  the  plaintiff's  assignor, 
and  which  would  entitle  Schrader  to  follow  the  money  and 
recover  it  from  the  possession  of  the  plaintiff's  assignor,  or 
any  one  who  received  it  with  notice  of  the  manner  in  which  its 
possession  had  been  acquired,  the  form  of  the  action  being  for 
money  had  and  received.  If  it  apjiears  that  the  money  that 
the  defendant  holds  was  not  the  property  of  the  plaintiff's  assignor, 
which  in  equity  and  good  conscience  should  be  repaid  to  him, 
the  plaintiff,  it  nnist  necessarily  fail  to  recover.  Thus  these  facts 
alleged,  the  bank  alleging  a  repayment  of  the  money  to  its 
legal  owner  and  accepting  the  burden  of  proving  the  fact  that 
Schrader,  to  whom  it  had  paid  the  money,  was  its  real  owner  and 
entitled  to  receive  it  from  the  defendant,  set  up  a  good  defense. 

The  third  separate  defense  pleaded  for  a  fourth  and  6e|)arate 
defense  realleged  the  allegations  contained  in  paragraphs  4  to  9  of 
the  complaint.  Here  the  plaintiff  restates  the  allegations  of  the 
second  separate  defense  which  we  think  a  good  defense  to  the  cause  of 
action  alleged  in  the  complaint,  and  in  addition  thereto  alleges  an  act 
of  the  State  of  Missouri  that  "any  person  who  shall  lose  any  money 
or  property  at  any  game  or  gambling  device  may  recover  the  same 
by  civil  action."  *    It  is  not  apparent  how  this  statute  applied  to  this 

♦See  Mo.  R.  8..  18»9,  §  3424;  Mo.  Anno.  Stat.,  1906,  §  3424.— [Rep. 
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transaction  as  alleged  in  the  second  separate  defense.  Tliere  seems 
to  have  been  no  bet  between  Schrader  and  the  phiintiff's  assignor 
but  the  defendant  repeats  the  second  separate  defense,  which  is 
saiiicient,  as  a  part  of  this  defense.  This  defense  cannot  be  success- 
fully demurred  to.  If  these  allegations  were  improperly  realleged 
the  defendant  should  apply  to  have  them  stricken  out.  (See 
Wiener  v.  Boehm^  126  App.  Div.  703,  decided  with  this  case.) 

It  follows,  therefore,  that  the  judgment  appealed  from  should  be 
affirmed,  with  costs  to  the  respondent,  with  leave,  however,  to  the 
plaintiff  to  withdraw  the  demurrer,  within  twenty  days  on  payment 
of  costs  in  this  court  and  in  the  court  below. 

Lauqhlin,  Clarke,  Houghton  and  Scott,  J  J.,  concurred. 

Judgment  affirmed,  with  costs,  with  leave  to  plaintiff  to  withdraw 
demurrer  on  payment  of  costs. 


Helen  Wy ATT,  an  Infant,  by  Minnie  Wyatt,  Her. Guardian  ad 
Litem,  Respondent,  ^u.  James  McCkeery  &  Company,  Appellant. 

First  Department,  June  5,  1908. 

Ck>xi8titutioxiallaw — use  of  portrait  for  advertUing  purposes  —  written 
consent  —  injunction  and  damag^es  —  retroactive  effect  ->  obligations 
of  contract  —  legislative  power  —  Statute  of  Frauds. 

Section  2  of  chapter  182  of  the  Laws  of  1903,  allowing  a  suit  for  injunction  and 
damages  against  persons  who  use  the  portrait  of  another  for  advertising  or 
trade  purposes  without  the  written  consent  of  the  person  represented  is  not 
unconstitutional.  *  Said  section  is  designed  for  the  protection  of  individuals, 
and  is  not  solely  an  exercise  of  the  police  power  for  the  public  good. 

Query,  as  to  whether  section  1  of  said  act  making  such  use  a  misdemeanor  is 
valid. 

Said  section  2  is  not  in  express  terms  retroactive,  and  is  not  unconstitutional  in 
so  far  as  it  invalidates  oral  contracts  permitting  the  use  of  a  portrait  for 
advertising  purposes  made  after  the  act  took  effect. 

The  Legislature  has  power  to  enact  statutes  providing  that  a  contract  to  be 
enforcible  must  be  in  writing,  if  the  validity  of  prior  oral  contracts  be  not 
affected. 

The  fact  that  said  section  2  requires  a  person  using  the  portrait  of  an  infant  to 
obtain  the  written  consent  of  the  parent  or  guardian  does  not  render  it  invalid. 
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Appeal  by  the  defendant,  James  McCreery  &  Company,  from  an 
interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  27th  day  of  March,  1908,  upon  the  decision  of  the  court,  ren- 
dered after  a  trial  at  the  New  York  Special  Term,  sustaining  the 
plaintiflPs  demurrer  to  the  second  separate  defense  contained  in  the 
second  amended  answer. 

Learned  Hand^  for  the  appellant. 

Melville  II,  Canej  for  the  respondent. 

Inobaham,  J. : 

This  action  was  brought  under  chapter  132  of  the  Laws  of  1903. 
The  complaint  alleges  that  the  defendant  is  a  domestic  corporation, 
engaged  in  the  retail  business  of  selling  dry  goods,  objects  of  art, 
household  decorations  and  other  wares  in  the  city  of  New  York  ; 
that  for  several  weeks  in  the  autumn  and  winter  of  1906  the  defend- 
ant "  publicly,  knowingly  and  without  the  consent,  written  or  other- 
wise, of  the  plair)tiff,  or  of  her  parent  or  guardian,  have  used, 
displayed,  circulated  and  offered  for  sale  the  portrait,  picture 
or  photograph  of  the  plaintiff,"  and  "  have  used,  displayed,  circu- 
lated and  published  on  the  said  portraits,  pictures  and  photographs 
and  every  copy  thereof,  the  name  of  the  said  plaintiff;"  and  that 
plaintiff  has  been  injured  thereby  in  the  sum  of  $5,000  for  which  she 
demands  judgment,  and  also  asks  that  the  defendant  be  restrained 
and  enjoined  from  using  the  photograph,  picture  or  portrait  of  the 
plaintiff  in  any  form  whatsoever  for  the  purpose  of  trade  or  for  adver- 
tising or  for  any  other  purpose.  The  defendant  after  denying  the 
material  allegations  of  tlie  complaint  alleges  as  a  separate  defense  that 
the  plaintiff  applied  to  one  Hall,  a  photographer,  to  have  her  photo- 
graph taken  in  the  ordinary  course  of  his  business  as  such  photog- 
rapher ;  that  the  plaintiff  in  consideration  of  the  reduced  rate  or  price 
made  to  her  by  said  Hall  orally  agreed  with  said  Hall  tliat  he  should 
have  the  right  to  sell,  give  away,  dispose  of  or  otherwise  use  a  copy 
of  the  plaintiff's  said  photograph  in  tlie  general  course  of  his  business 
for  profit  or  otherwise  at  his  pleasure  and  in  his  discretion ;  that 
under  sueli  agreement  the  said  llall  took  a  photographic  repre- 
sentation of  the  plaintiff  which  is  the  original  of  the  photograph 
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mentioned  in  the  complaint;  that  for  a  long  time  it  had  been  the 
custom  in  the  photographic  trade  or  bnsiness  well  known  in  the  city 
of  New  York  and  well  known  to  the  plaintiff,  that  persons  engaged 
in  said  photographic  trade  or  business,  make  photographs  of  actors 
or  actresses  at  a  rate  known  as  a  professional  rate,  and  the  person 
receiving  the  photograph  at  such  professional  rate  relinquishes  and 
gives  up  to  the  photographer  taking  the  photograph  the  right  to  repro- 
duce such  photograph,  and  to  sell,  give  away  or  otherwise  dispose  of 
the  same  in  the  course  of  his  business  or  otherwise ;  that  plaintiff  was 
known  to  the  public  as  a  professional  and  had  appeared  before  the 
public  as  an  actress  or  otherwise,  and  at  her  request  obtained  such 
photographs  at  such  reduced  or  professional  rate  with  knowledge 
of  the  said  custom,  and  that  theplaintiff  thereupon  orally  authorized 
said  Hall  to  reproduce  and  use  her  said  photograph  and  orally 
waived  any  and  all  right  which  she  had  or  might  have  had  under 
chapter  132  of  the  Laws  of  1903,  and  that  she  is  now  estopped  from 
asserting  any  such  rights.  This  defense  was  demurred  to  by  the 
plaintiff,  which  demurrer  was  sustained,  and  from  the  judgment 
entered  thereon  the  defendant  appeals. 

By  the  1st  section  of  the  statute  in  question  a  person,  firm  or 
corporation  that  uses  for  advertising  purposes,  or  for  the  purposes 
of  trade,  the  name,  portrait  or  picture  of  any  living  person  without 
having  first  obtained  the  written  consent  of  such  person  or  if  a 
minor  of  his  or  her  parent  or  guardian,  is  guilty  of  a  misdemeanor. 
By  section  2  of  the  act  it  is  provided  that :  "  Any  person  whose 
name,  portrait  or  picture  is  used  within  this  State  for  advertising 
purposes  or  for  the  purposes  of  trade  without  the  written  consent 
firet  obtained  as  above  provided  may  maintain  an  equitable  action  in 
the  Supreme  Court  of  this  State  against  the  person,  firm  or  corporation 
so  using  his  name,  portrait  or  picture,  to  prevent  and  restrain  tlie  use 
thereof  ;  and  may  also  sue  and  recover  damages  for  any  injuries  sus- 
tained by  reason  of  such  use,  and  if  the  defendant  shall  have  knowingly 
used  such  person's  name,  portrait,  or  picture  in  such  manner  as  is 
forbidden  or  declared  to  be  unlawful  by  this  act,  the  jury,  in  its  dis- 
cretion, may  award  exemplary  damages."  This  act  became  a  law 
April  6,  1903,  and  was  to  take  effect  on  September  1,  1903.  The 
objection  of  the  defendant  to  this  act  is  that  it  is  a  violation  of  sec- 
tions 1  and  6  of  article  1  of  the  Constitution  of  this  State,  and  sab- 
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division  1  of  sectiou  10  of  article  1  and  section  1  of  the  14tli  amend- 
ment of  the  Constitution  of  the  United  States,  wliich  are  to  the 
effect  that  no  person  shall  be  deprived  of  the  rights  or  privileges 
secured  to  any  citizen  unless  by  the  law  of  the  land  or  the  judg- 
ment of  his  peers,  or  be  deprived  of  life,  liberty  or  property 
without  due  process  of  law ;  nor  shall  any  State  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protection  of  its  laws  nor 
enact  any  law  impairing  the  obligation  of  contracts;  and  th3 
principle  evoked  by  the  appellant  is  tliat  applied  in  Fisher  Co. 
V.  Woods  (187  N.  Y.  90).  In  that  case  the  court,  discussing  the 
police  power  of  the  State,  said :  "  The  power  must  be  exercised  sub- 
ject to  the  provisions  of  both  the  Federal  and  State  Constitutions, 
and  the  laws  passed  in  the  exercise  of  such  power  must  tend,  in  a 
degree  that  is  perceptible  and  clear,  toward  the  preservation  of  the 
public  safety  or  the  lives,  health  and  morals  of  our  inhabitants  or 
the  welfare  of  the  community.  But  the  Legislature  cannot  arbi- 
trarily infringe  npon  the  liberty  or  property  rights  of  any  person 
living  under  the  Constitution  nor  prevent  him  from  adopting  and 
following  any  lawful  profession,  trade  or  industrial  pursuit  not 
injurious  to  the  community  that  he  may  see  iit ;  nor  prevent  him 
from  making  contracts  with  reference  thereto.  To  justify  the 
State  in  interposing  its  authority  in  behalf  of  the  public,  it  must 
appear  that  the  interest*  of  the  public  genendly,  as  distinguished 
from  those  of  a  particular  class,  require  such  interference  and  that 
the  means  are  reasonably  necessary  for  the  accomplishment  of  the 
purpose  and  not  unduly  oppressive  upon  individuals.  *  *  * 
Liberty,  in  its  broad  sense,  means  the  right  not  only  of  freedom 
from  servitude,  imprisonment  or  restraint,  but  the  right  of  one  to 
use  his  faculties  in  all  lawful  ways ;  to  live  and  work  where  he  will, 
to  earn  his  livelihood  in  any  lawful  calling  and  to  pursue  any  lawful 
trade  or  avocation."  And  then,  after  discussing  the  particular  stat- 
ute then  under  review,  which  made  it  a  misdemeanor  for  any  person 
to  offer  for  sale  any  real  property  without  the  written  authority  of 
the  owner,  said  :  "  The  act  in  question  does  not  purport,  nor  is  it 
intended,  to  protect  the  purchaser  of  real  property.  *  *  *  If, 
therefore,  the  Legislature,  in  the  exercise  of  its  police  powers,  may, 
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by  this  act,  lawfully  make  it  a  misdemeanor  for  a  person  to  render 
services  to  an  owner  in  procuring  a  purchaser  without  his  written 
authority,  it  may  also  provide  that  a  lawyer  should  be  guilty  of  a 
misdemeanor  for  drawing  a  contract  for  a  client,  or  for  rendering 
liim  any  other  service,  without  having  authority  therefor  in  writing. 
It  would  also  be  competent  to  place  like  restrictions  upon  every 
employee  in  every  trade  and  occupation.    *    *    *    It  is  an  arbitrary 
infringement  upon  the  liberty  and  rights  of  all  persons  who  choose 
to  engage  in  such  occupation.     Had  the  act  been  for  the  purpose  of 
regulating  the  business  of  brokerage,  or  a  statute  of  frauds,  a  dif- 
ferent question  would  have  been  presented,  but  it  is  neither.     It 
relates,  as  we  have  seen,  to  any  and  every  person,  and  instead  of 
making  the  oral  contract  void,  it  makes  the  person  employed  guilty 
of  a  misdemeanor  and  punishable  as  a  criminal."     The  question 
whether  section  1  of  the  act,  which  makes  a  person  violating  its 
provisions  guilty  of  a  misdemeanor,  was  a  violation  of  the  constitu- 
tional provisions,  which  was  the  question  presented  in  Fisher  Co. 
V.  Woods  {suprd)^  ip  not  involved  on  this  appeal  and  is  not,  there- 
fore, considered  ;  and  it  may  well  be  that  section  1  would  be  held  a 
violation  of  the  Constitution  without  involving  a  similar  determina- 
tion as  to  section  2  of  the  act.     Section  2  is  designed  for  the  pro- 
•  tection  of  individuals,  and  not  merely  an  exercise  of  the  police 
power  for  the  protection  of  the  public  or  the  community.     The 
right  of  an  individual  to  control  the  use  by  others  of  a  photographic 
or  other  reproduction  of  his  photograph  or  portrait  was  presented  to 
the  Court  of  Appeals  in  the  case  of  Roherson  v.  Rochester  Folding 
Box  Co,  (171   N.  Y.  538).     That  case,  while  holding  that  an  indi- 
vidual was  not  entitled  as  the  law  then  stood  to  the  interposition 
of  a  court  of  equity  to  restrain  the  publication  of  a  likeness  of  him- 
self, expressly  recognized  the  right  of  the  Legislature  to  prevent 
the  use  of  the  picture  or  name  of  another  for  advertising  purposes 
without  his  consent.     The  chief  judge,  in  delivering  the  opinion  of 
the  court,  said  :  "  The  legislative  body  could  very  well  interfere  and 
arbitrarily  provide  that  no  one  should  be  permitted  for  his  own 
selfish  purpose  to  use  the  picture  or  the  name  of  another  for  adver- 
tising purposes  without  his  consent."     And  although  there  was  a 
strong  dissent  which  disagreed  with  the  court  in  holding  that  with- 
out a  statute  upon  the  subject  a  court  of  equity  had  no  jurisdiction 
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to  enjoin  the  unaathorized  use  of  a  person's  portrait,  there  was  no 
intimation  of  any  doubt  as  to  the  right  of  the  Legislature  to  give  to 
an  individual  the  right  to  apply  to  a  court  of  equity  for  protection 
from  an  unauthorized  act  which,  although  not  involving  injury  to 
property,  is  yet  calculated  to  produce  mental  distress  and  incident- 
ally to  affect  the  character  or  future  prospects  of  the  individual. 
It  has  always  been  recognized  that  the  liberty  of  an  individual 
which  is  protected  by  both  the  State  and  Federal  Constitutions  is 
not  to  be  extended  so  as  to  allow  an  interference  with  the  liberty  or 
rights  of  others;  and  while  each  individual  has  the  undoubted 
right  to  dispose  of  his  own  property  as  he  pleases  so  long  as  such  a 
disposition  does  not  interfere  with  the  rights  or  property  of  others, 
his  right  to  contract  is  necessarily  restricted  when  its  exercise  is 
inconsistent  with  the  right  of  other  individuals.  No  one  would  dis- 
pute the  right  of  each  individual  to  dispose  of  ,his  own  portraits  or 
photographs  as  he  pleases,  and  the  validity  of  any  restriction  as  to 
that  right  may  well  be  doubted;  but  the  right  of  each  individual 
to  dispose  of  and  use  the  portrait  or  photograph  of  another  is 
necessarily  subject  to  the  right  of  the  person  whose  portrait  or 
photograph  is  in  question  to  control  the  use  that  is  to  be  made 
of  it.  There  certainly  can  be  no  inherent  right  in  every  indi- 
vidual to  use  without  restraint  the  portrait  or  photograph  of  another 
without  regard  to  the  wishes  of  the  person  whose  photograph  or 
portrait  is  used.  The  remedy  given  to  a  person  whose  rights  are 
thus  infringed  is  for  the  Legislature,  but  it  seems  to  me  that  the 
existence  of  the  right  cannot  be  doubted  nor  the  power  of  the  Legis- 
lature to  authorize  the  courts  to  interfere  by  an  injunction  to  prevent 
an  abuse  of  that  right  be  successfully  questioned. 

Other  objections  were  taken  to  this  statute,  one  of  which  is  that 
it  impairs  the  obligation  of  verbal  contracts  under  which  the  use  of 
photographs  or  portraits  had  been  authorized  prior  to  the  passage 
of  this  act.  But  the  act  is  not  in  express  terms  retroactive  nor  does 
it  expressly  affect  such  a  contract ;  aud  although  it  might  well  be 
that  it  would  be  declared  inoperative  as  far  as  affects  contracts  which 
existed  at  the  time  it  took  effect,  that  would  not  justify  the  court 
in  holding  the  act  unconstitutional  as  affecting  contracts  made  sub- 
sequent to  its  passage.  There  can  be  no  question  as  to  the  right  of 
the  Legislature  to  require  such  formalities  as  that  they  should  be  in 
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writing  to  make  contracts  enforcible  or  valid,  and  the  principle 
established  in  Fislier  Co.  v.  Woods  {supra)  does  not  at  all  apply  to 
a  statute  to  accomplish  such  a  resnlt.  Nor  do  I  think  that  it  is  au 
objection  to  the  statute  which  requires  a  person  before  using  the 
photograph  of  an  infant  that  he  should  obtain  the  consent  in  writing 
of  the  parent  or  guardian.  It  is  simply  an  extension  of  the  same 
princii)le  which  regulates  the  evidence  by  which  a  contract  to  be 
valid  or  enforcible  is  to  be  proved.  Certainly  no  one  has  a  greater 
right  to  use  in  the  conduct  of  his  business  or  for  his  own  profit  the 
photograpli  of  an  infant  than  one  of  an  adult.  The  State  has  charge 
of  the  protection  of  the  rights  of  infants  and  can  prohibit  the  use  of 
an  infant's  photograph  or  portrait  except  under  such  conditions  as 
will  prevent  an  abuse  of  such  use.  I  can  see,  tlierefore,  no  consti- 
tutional objection  to  this  law  and  I  am  of  the  opinion  that  it  is  justi- 
fied not  only  for  the  protection  of  the  rights  of  the  individual,  bat 
from  considerations  of  the  public  welfare.  As  no  other  question  is 
raised  by  the  appellant  in  his  points  except  as  to  the  constitutionality 
of  this  act,  no  other  question  has  been  considered. 

It  follows  that  the  judgment  sustaining  the  demurrer  must  be 
afRrmed,  with  costs,  with  leave  to  the  defendant  to  amend  its  answer 
within  twenty  days  upon  payment  of  costs  in  this  court  and  in  the 
court  below. 

Laughlin,  Clarke,  Houghton  and  Soott,  JJ.,  concurred. 

Judgment  affirmed,  with  costs,  with  leave  to  defendant  to  amend 
on  payment  of  costs. 


Helen  Wyatt,  an  Infant,  by   Minnie  "Wyatt,  Her  Ouardian  ad 

Litem,  Respondent,  v,  John  Wanamaker  and   Others,    Doing 

Business  under  the  Firm  Name  and  Style  of  John  Wanamaker, 

Appellants. 

First  Department,  June  5,  1908. 

See  head  note  in  Wyatt  v.  McGreery  dt  Co.  {ante,  p.  660). 

Appeal  by  the  defendants,  John  Wanamaker  and  others,  etc.,  from 
an  interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
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York  on  the  27th  day  of  March,  1908,  upon  the  decision  of  the 
court,  rendered  after  a  trial  at  the  New  York  Special  Term,  sus- 
taining the  plaintiffs  demurrer  to  the  first  and  second  separate 
defenses  in  the  defendants'  amended  answer. 

Hichard  Ely^  for  the  appelhmts. 
MdvUle  H.  Gane^  for  the  respondent. 

Per  Cubiam  : 

There  is  presented  upon  this  appeal  the  same  question  as  was 
presented  in  the  case  of  Wyatt  v.  McCreery  c6  Co,  (126  App.  Div. 
650),  decided  herewith.  The  plaintiff  is  an  infant,  and  on  the  facts 
pleaded  she  is  not  estopped  from  invoking  the  protection  awarded 
to  her  by  the  act  in  question. 

The  judgment  appealed  from  must  be  affirmed,  with  costs,  with 
leave  to  defendants  to  amend  the  answer  within  twenty  days  upon 
payment  of  costs  in  this  court  and  in  the  court  below. 

Present  —  Inoraham,  Lauohlin,  Clarke,  Houghton  and 
SOOTT,  J  J. 

Judgment  affirmed,  with  costs,  with  leave  to  defendants  to  amend 
on  payment  of  costs. 


Fifth  Avenue  Coach  Company,  Appellant,  v.  The  City  of  New 

York,  Respondent. 

First  Department,  June  5,  1908. 

Equity  —  injunction  —  threat  to  enforce  municipal  ordinance  —  adver- 
tising vehicles  in  city  of  New  York. 

A  court  of  equity  will  not  enjoin  a  municipality  from  carrying  out  a  threat  to 
remove  advertisements  from  the  exterior  of  coaches  operated  by  the  plaintiff, 
especially  where  such  threat  if  carried  into  effect  will  not  work  irreparable 
injury  or  one  which  may  not  be  compensated  in  an  action  at  law. 

By  virtue  of  the  ordinances  of  the  city  of  New  York  providing  that  noj^ivertising 
vehicles  shall  be  allowed  in  the  streets  of  the  borough  of  Manhattan,  excepting 
ordinary  business  wagons  not  used  merely  for  advertising,  a  chartered  stage 
company  is  not  entitled  to  use  its  vehicles  for  the  purpose  of  advertising  any 
other  business  than  its  own. 

App.  Div. -Vol.  CXXVI.        42 
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Appeal  by  the  plaintiflF,  the  Fifth  Avenue  Coach  Company,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  tlie  office  of  the  clerk  of  the  county  of  New  York  on 
the  27th  day  of  January,  1908,  upon  tlie  decision  of  tlie  court,  ren- 
dered after  a  trial  at  the  New  York  Special  Term,  dismissing  the 
complaint  upon  the  merits. 

William  II,  Page^  for  the  appellant. 

Terence  Farley^  for  the  respondent. 

McLaughlin,  J. : 

The  plaintiff  runs  a  stage  line  on  Fifth  avenue  in  the  city  of  New 
York,  and  brought  tliis  action  to  recover  a  judgment  perpetually 
enjoining  and  restraining  tlie  defendant  froni  interfering  in  any 
way  witli  its  displaying  signs  or  advertisements  on  the  exterior  of 
its  coaches,  it  alleging  in  the  complaint  that  the  defendant  had 
threatened  and  intended  to  interfere  with  it  in  this  respect. 

Defendant,  by  its  answer,  denied  that  it  had  made  the  threats, 
and  then,  as  an  affirmative  defense,  alleged  that  the  displaying  of 
such  signs  or  advertisements  was  in  violation  of  an  ordinance  of  the 
city,  which  was  set  forth. 

The  court  found  that  the  displaying  of  such  signs  or  advertise- 
ments was  in  violation  of  tlie  ordinance  ;  that  the  same  was  not  a 
necessary  incident  of  plaintiffs  business  and  was  an  ultra  vires  act^ 
for  which  reason  it  refused  to  grant  the  injunction  and  dismissed 
the  complaint  on  the  merits. 

The  complaint  was  properly  dismissed  and  the  judgment  would 
be  affirmed  without  opinion  were  it  not  for  the  fact  that  we  do  not 
concur  in  the  reasons  assigned  by  the  learned  justice  at  Special 
Term  for  making  this  disposition  of  the  case  (58  Misc.  Rep.  401). 
From  the  facts  proved  and  the  findings  made  a  case  is  not  presented 
to  a  court  of  eqnity  which  calls  for  the  exercise  of  its  powers.  This 
court  held  in  Eden  Musee  Am.  Co.y  Ltd,^  v.  Bin^hxim  (125  App. 
Div.  780)  that  a  court  of  equity  would  not  exercise  its  jurisdiction  to 
prevent  a  police  officer  from  arresting  a  person  for  the  performance 
of  an  act  which  was  not  a  crime.  Much  less  then  will  it  by  injunction 
interfere  to  prevent  a  person  or  municipal  corporation  from  doing  an 
alleged  illegal  act  especially  when  it  is  apparent  that  such  act,  if 
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committed,  will  not  do  the  party  complaining  an  irreparable  injury 
or  such  as  may  not  be  conipensated  in  an  action  at  law.  A  court  of 
equity  lias  great  power,  but  it  has  only  recently  been  supposed  that 
such  power  would  be  exercised  in  every  case  at  the  mere  suggestion 
of  a  party  to  prevent  a  real  or  imaginary  wrong. 

If  any  person  by  the  use  of  force  destroys  the  plaintiff's  coaches 
or  interferes  with  the  signs  or  advertisements  on  their  exterior,  then 
if  the  plaintiff  is  legally  entitled  to  display  such  signsor  advertise- 
ments such  person  can  be  arrested  and  punished  under  the  criminal 
laws  of  the  State,  and  an  action  can  also  be  maintained  against  the 
party  committing  such  acts  to  recover  the  damages  sustained. 

The  plaintiff  under  its  charter  has  a  right  to  oi>erate  its  stage  line 
along  the  avenue  in  question,  and  whether  or  not  it  can,  as  an  inci- 
dent to  that  right,  display  signs  or  advertisements  on  the  exterior 
of  its  coaches,  must  be  determined  when  tlie  question  actually 
arises  and  not,  as  Iiere,  upon  a  supposed  case  which  has  for  its  foun- 
dation a  mere  threat  which  may  never  bo  carried  into  eflFect.  The 
plaintiff  is  incorporated  under  tlie  statutes  of  the  State,  and  if  it  be 
true,  as  asserted,  that  it  is  exceeding  its  corporate  powers,  this 
would  seem  to  be  a  concern  of  the  State  and  not  of  the  city,  and  it 
is  difficult  to  imagine  how  the  city  can  be  legally  justified  in  inter- 
fering upon  this  ground.  The  city  undoubtedly  by  ordinance  can 
regulate  the  traffic  upon  its  streets,  but  it  may  not  be  out  of  place 
to  suggest  that  the  displaying  of  the  signs  or  advertisements  in 
question  does  not  violate  the  ordinance  set  out  in  the  defendant's 
answer  and  proved  upon  the  trial.  That  ordinance  reads  as  follows  : 
"  No  advertising  trucks,  vans  or  wagons  shall  be  allowed  in  the 
streets  of  the  Borough  of  Manhattan  under  a  penalty  of  ten  dollare 
for  each  offense.  Nothing  herein  contained  shall  prevent  the  put- 
ting of  business  notices  upon  ordinary  business  wagons,  so  long  as 
such  wagons  are  engaged  in  the  usual  business  or  regular  work  of 
the  owner  and  not  used  merely  or  mainly  for  advertising."  The 
plaintiff's  vehicles  are  engaged  in  its  usual  business,  which  is  the 
transportation  of  passengers,  and  the  same  are  not  used  "  merely  "  or 
"  mainly  "  for  advertising. 

The  judgment  appealed  from  is,  therefore,  affirmed,  Avith  costs. 

Ikgbaham,  J.,  concurred. 
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Scorr,  J. : 

I  concur  in  the  affirmance  of  tins  judgment  on  the  grounds  stated 
by  Mr.  Justice  McLaughlin,  and  upon  the  further  ground  that  the 
plaintiff  has  no  riglit  or  authority  to  use  its  stages  for  the  pur|>ose 
of  advertising  any  other  business  than  that  which  it  conducts  itself. 


Clarke  and  Houghton,  JJ.,  concurred. 
Judgment'  affirmed,  with  costs. 


William  C.  Adams  and  Grace  F.  Adams,  His  Wife,  Respondents, 
V.  Elias  L.  M.  Bristol,  Appellant,  Impleaded  with  Samuel  F. 
Adams  and  Others,  Defendants. 

First  Department,  June  5,  1908. 

Real  property  —  partition  between  cotenants —liability  of  cotenant  in 
possession  for  mesne  profits  —  interlocutory  judg^nent — when  res 
adjudicata  as  to  liability  —  Statute  of  Limitations. 

In  the  absence  of  an  agreement  to  the  contrary  a  tenant  in  possession  of  lands  is 
only  liable  to  account  to  his  cotenant  for  sums  actually  received,  and  is  entitled 
to  an  allowance  for  taxes  paid  and  sums  spent  in  keeping  the  premises  in  ordi- 
nary repair.  The  same  rule  applies  where  he  actually  occupies  the  premises 
himself. 

A  tenant  in  common  is  only  liable  for  mesne  profits  where  he  has  been  ousted  by 
his  cotenant,  aiid  where  such  tenant  is  in  possession  under  a  belief  that  he 
owns  the  entire  title  and  it  does  not  appear  that  he  asserted  the  same  against 
cotenants  or  made  any  adverse  claim,  and  they  did  not  know  of  their  interest 
in  the  lands  until  the  time  of  bringing  an  action  for  partition,  the  rule  appli- 
cable in  cases  of  ouster  does  not  apply. 

Where  in  an  action  to  partition  lands  held  in  common  the  interlocutory  judg- 
ment rerjuires  the  referee  '*  to  take  and  state  an  account  of  the  rents  and 
profits  of  said  premises  collected  and  received  "  by  a  tenant  in  possession 
during  a  certain  period,  the  tenant  is  liable  only  for  sums  actually  collected 
less  sums  paid  out. 

Moreover,  when  such  interlocutory  judgment  has  been  aflSrmed  upon  appeal  the 
extent  of  the  liability  for  rents  and  profits  cannot  subsequently  be  questioned. 

Suc!i  interlocutory  judgment  is  res  cuijudicata  as  to  the  period  for  which  the 
defendant  must  account  for  rents. 

Section  1531  of  the  Code  of  Civil  Procedure  limiting  a  recovery  of  rents  and 
profits  or  the  value  of  use  and  occupation  to  a  term  not  exceeding  six  years 
applies  only  to  actions  of  ejectment,  and  it  seems,  that  rents  for  a  longer  period 
may  be  recovered  in  an  action  for  partition. 
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Appeal  by  the  defendant,  Elias  L.  M.  Bristol,  from  a  final  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiffs  and  certain  of 
the  defendants,  entered  in  the  office  of  the  clerk  of  the  county  of 
Xew  York  on  the  5th  day  of  February,  1908,  confirming  a  sale 
made  by  a  referee  in  an  action  for  partition. 

Arthur  0,  Toumsend,  for  the  appellant. 

Payaon  Merrill^  for  the  respondents. 

McLaughlin,  J. : 

This  appeal  is  from  a  final  judgment  in  an  action  for  the  partition 
of  real  property.  The  premises  were  originally  owned  by  one  Wil- 
liam Henry  White,  husband  of  Matilda  White.  By  his  will  he 
gave  all  his  property,  real  and  personal,  to  his  wife,  who,  upon  his 
death,  took  possession.  Subsequently  she  married  the  defendant 
Bristol,  and  on  the  14th  of  September,  1891,  died.  Bristol,  claim- 
ing under  her  will,  entered  into  possession  of  the  property  in  ques- 
tion, and  has  since  remained  in  possession,  either  in  person  or  by 
tenants. 

The  action  was  brought  in  1904,  the  plaintiff  claiming  an  interest 
in  the  re&l  property  described  in  the  complaint  under  a  trust  deed 
executed  in  1875  by  William  Henry  White.  After  a  trial  of  the 
issues  an  interlocutory  judgment  was  entered,  which  adjudged  that 
the  defendants  Hull  and  Bristol  were  seized  each  of  an  undivided 
one-third  part  of  the  premises,  and  the  plaintiff  William  C.  Adams 
and  the  defendants  Samuel  F.  Adams  and  Sarah  T.  Adams  each  of 
a  one-ninth  part ;  it  further  decreed  that  the  premises  should  be  sold 
and  a  referee  was  appointed  therein  for  that  purpose,  who  was 
directed  to  take  and  state  an  account  of  the  rents  and  profits 
received  by  the  deifendant  Bristol  since  the  14th  day  of  September, 
1891,  and  determine  what  proportion  thereof  was  due  and  payable 
to  any  of  the  parties  to  the  action. 

Attention  is  called  to  the  fact  that  the  plaintiff  Adams  and  the 
defendants  Samuel  F.  Adams  and  Sarah  T.  Adams  did  not  become 
seized  of  an  interest  in  the  premises  until  1897,  upon  the  death  of 
their  mother,  Alice  Adams,  the  owner  of  an  undivided  one-third, 
but  as  she  died  intestate  as  to  this  property  and  they  are  her  only 
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heirs  at  law,  and  are  also  her  executors,  the  error  is  of  no  importance 
on  this  appeal. 

The  defendant  Bristol  appealed  from  the  interlocutory  judgment 
and  the  same  was  affirmed  by  this  court  {s^ub  nom,  Adams  v.  Adams^ 
114:  App.  Div.  390)  and  the  order  of  affirmance  in  turn  affirmed  by 
the  Court  of  Appeals.     {Adams  v.  Bristol^  187  N.  Y.  647.) 

Upon  the  accounting  l>efore  the  referee  the  respondents  claimed 
that  since  Bristol  had  been  in  possession  under  claim  of  exclusive 
ownership  he  should  be  charged  with  the  rental  value  of  the  prem- 
ises instead  of  the  rents  actually  received.  He  claimed  that  he 
could  not  be  charged  with  any  rents  which  had  accinied  more  than 
six  years  prior  to  the  commencement  of  the  action,  and  in  any  event 
only  for  rents  actually  received. 

After  the  death  of  his  wife  the  premises  were  vacant  for  a  con- 
siderable .period,  at  other  times  rented  to  tenants,  and  at  intervals 
occupied  by  himself. 

The  referee  reported  that  Bristol  should  be  charged  with  the  net 
rental  value  of  the  premises  from  September  14,  1891,  to  October 
24,  1907,  which  he  found  to  be  $27,323.21  —  two-thirds  of  which 
sum  ho  reported  should  be  paid  to  the  other  tenants  in  proportion  to 
their  respective  interests  from  Bristol's  share  of  the  proceeds  of  the 
sale.  The  final  judgment  modified  this  slightly  by  striking  out  the 
charge  for  rents  after  May  6,  1907,  the  day  on  which  title  was  to  be 
taken  under  the  terms  of  sale,  but  was  otherwise  in  accordance  with 
the  report  of  the  referee. 

The  sole  question  presented  by  this  appeal  is  whether  the  rents 
and  profits  for  the  time  Bristol  was  in  possession  of  the  premises 
were  correctly  determined  and  apportioned. 

I  do  not  think  they  were.  In  the  absence  of  an  agreement  to  the 
contrary  a  tenant  in  possession  of  real  property  is  liable  to  account 
to  his  cotenant  only  for  wliat  he  actually  receives,  and  then  he  is 
entitled  to  an  allowance  for  taxes  paid  and  for  keeping  the  premises 
in  ordinary  repair.  {Jlannan  v.  Osborn^  4  Paige,  33G ;  Rose- 
loom  V.  lioseboom^  15  Ilun,  309 ;  affd.,  81  X.  Y.  356  ;  Rich 
V.  Rich,  50  Ilun,  199;  Le  Barron  v.  Bahcocl\  122  N.  Y.  153.) 
And  if  he  actually  occupies  the  premises  himself  the  same  rule 
applies.  {Rich  v.  Rlch^  supra;  Ford  v.  Knapjh  ^^^  ^-  ^'  ^^*^5 
Arthur  V.  Arthur,  76  App.  Div.  330 ;  Cosgriff  v.  Foss,  152  N.  Y. 
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104;  Jlavet/  v.  Kelleher^  36  App.  Div.  201.)  And  where  one 
tenant  in  common  is  in  possession,  supposing  himself  to  be  entitled 
to  the  whole  premises,  and  makes  valuable  improvements  therein, 
he  will  under  sonje  circumstances  be  entitled  to  an  equitable  par- 
tition so  as  to  give  him  the  benefit  of  the  improvements.  {Town 
V.  Needham^  3  Paige,  545 ;  Conklin  v.  Conklin^  3  Sandf.  Cb.  64; 
St  Felix  v.  Rankin^  3  Edw.  Cb.  323 ;  Jones  v.  Duerk^  25  App. 
Div.  551.)  A  tenant  in  common  is  only  liable  for  mesne  profits 
when  be  bas  ousted  bis  cotenant.     {Zapp  v.  MiUer^  109  N.  Y.  51.) 

Here  tbe  defendant  Bristol  undoubtedly,  upon  the  deatb  of  bis 
wife,  believed  tbat  be  held  title  to  the  entire  property  under  her 
will,  but  it  does  not  appear  that  be  asserted  this  title  against  bis 
cotenants  or  made  any  adverse  claim  against  them,  or  tbat  they 
knew  of  tbeir  interest  in  tiie  property  until  about  tbe  time  this 
action  was  commenced.  Under  such  circumstances  the  rule  as  to 
ouster  does  not  apply,  nor  does  tbe  assertion  in  bis  answer  tbat  be 
owns  tbe  entire  title  make  it  applicable  from  the  deatb  of  bis  wife. 
Just  when  and  under  what  circumstances  a  tenant  who  is  in  tbe 
actual  occupancy  of  real  property  may  charge  against  bis  cotenant 
amounts  paid  for  valuable  improvements,  taxes  or  repairs  is  an 
interesting  question,  but  largely  depends  upon  the  facts  of  eacb 
case.  {Ford  V.  Knapp^  supra,)  It  is,  however,  unnecessary  to 
further  consider  that  question  at  thip  time  because  it  is  not  properly 
before  us.  Tbe  complaint  demands  judgment  that  the  defendant 
Bristol  "account  to  tbe  plaintiff  and  to  the  other  owners  of  said 
premises  for  tbe  rents  and  profits  thereof  received  by  him  "  and  the 
interlocutory  judgment  directed  tbe  referee  to  "  take  and  state  an 
account  of  tbe  rents  and  profits  of  said  premises  collected  and 
received  "  by  tbe  defendant  Bristol  since  the  14tli  day  of  Septem- 
ber, 1891.  Tbe  rents  and  profits  "  collected  and  received  "  can  only 
mean  what  be  actually  collected,  less  what  be,  during  tbe  same  time, 
paid  out.  The  respondents  did  not  appeal  from  tbe  interlocutory 
judgment,  but  on  Bristol's  appeal  it  was  affirmed  by  this  court  and 
by  tbe  Court  of  Appeals.  That  being  so,  the  question  suggested 
cannot  now  be  raised.  {Taggart  v.  Ilurlhurt^  ^^  Barb.  553;  Code 
Civ.  Proc.  §§  1316,  1350.) 

Tbe  same  considerations  apply  to  Bristol's  claim  tbat  be  could 
not  be  compelled  to  account  for  tbe  rents  and  profits  for  more  than 


Digitized  by 


Google 


664  Adams  v.  Bristol. 


First  Department,  June.  1908.  [Vol.  126u 


six  years  before  the  comineDcetnent  of  the  action.  While  the 
interlocutory  judgment  provides  that  the  referee  shall  "  ascertain 
and  determine  what  proportion,  if  any,  of  said  rents  is  due  and 
payable  to  any  of  the  parties  to  this  action,"  it  directed  him  to  take 
the  account  from  the  14th  day  of  Septeml)er,  1891.  This  was  a 
useless  provision  if  nothing  could  be  recovered  for  the  seven  years 
prior  to  1898,  or  six  years  before  the  commencement  of  tlie  action. 
The  referee  correctly  held  that  he  could  not  pass  upon  that  ques- 
tion. {Taggart  v.  Ilurlhurt^  supra.)  But  if  the  provision  of  the 
interlocutory  judgment  could  be  ignored  in  this  respect  —  which  it 
cannot  —  there  does  not  seem  to  be  any  basis  for  the  claim.  Sec- 
tion 1531  of  the  Code  of  Civil  Procedure  applies  only  to  at^tions  for 
ejectment.  There  does  not  seem  to  be  any  provision  limiting  the 
time  for  which  rents  may  be  apportioned  in  actions  for  partition 
(Code  Civ.  Proc.  §  1689),  and  apportionments  for  much  longer 
periods  have  frequently  been  made.  {Ilavey  v.  Kdleher^  86  App. 
Div.  201 ;  Arthur  v.  Arthur,  76  id.  330.) 

It  follows  that  the  referee  erred  in  charging  Bristol  with  the 
rental  value  of  the  premises  during  the  time  he  was  in  possession, 
lie  should  have  charged  him  with  the  net  rents  actually  received. 
What  he  actually  did  receive  can  be  determined  from  the  findings 
and  from  the  record.  It  appears  that  he  received  for  rentals 
$10,623.90,  and  paid  out  for  repairs  while  the  premises  were  rented 
$973.17,  and  also  paid  for  taxes  while  the  premises  were  rented  or 
vacant  $3,715.15,  leaving  a  balance  of  $5,935.58  properly  charge- 
able against  him.  These  figures  are  substantially  thq  same  as  those 
given  in  the  appellant's  brief;  and  while  under  the  circumstances 
it  is  at  least  doubtful  if  Bristol  is  not  entitled  to  be  credited  also 
with  the  taxes  paid  and  the  amount  spent  for  necessary  repairs 
while  he  himself  was  in  possession  {Arthur  v.  Arthur^  supra; 
Ilavey  v.  Kelleher,  supra ;  Rich  v.  Rich,  supra),  nevertheless  I 
think,  if  this  conclusion  be  adopted,  substantial  justice  will  be  done 
to  all  the  parties. 

The  judgment  appealed  from,  therefore,  is  reversed  and  the  case 
renutted  to  the  referee  to  make  further  findings  in  accordance  with 
this  opinion,  unless  respondents  consent  to  modify  the  judgment  by 
making  the  amounts  payable  from  Bristol's  share  of  the  proceeds 
of  sale  as  follows:    To  the  respondent  Hull,  $1,978.53;   to   tlie 
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respondents  William  C.  Adams,  Samuel  F.  Adams  and  Sarah  T. 
Adams,  each  $659.51,  and  if  such  consent  be  given,  then  the  judg- 
ment is  affirmed,  without  costs  in  this  court. 

Inqraham,  Laughlin,  Houghton  and  Sooit,  JJ.,  concurred. 

Judgment  reversed  and  case  remitted  to  referee  as  stated  in  opin- 
ion, unless  plaintiffs  stipulate  as  indicated  in  opinion,  in  which  event 
judgment  as  modified  affirmed,  without  costs.    Settle  order  on  notice. 


The  People  op  the  State  of  New  York,  Respondent,  v.  Walter 
R.  Gillette,  Appellant. 

First  Department,  June  5,  1908. 

Crime  —  pexjtuy  —  ixiBufflcient   indictment  —  when   testimony   not 

perjured. 

Section  291  of  the  Code  of  Criminal  Procedure  governing  indictments  for  per- 
jury does  not  dispense  with  the  necessity  of  identifying  the  particular  matter 
in  respect  to  which  the  crime  of  perjury  was  committed  and  when  it  is  alleged 
that  it  was  committed  before  a  grand  jury,  then  the  indictment  must  not  only 
charge  the  perjury,  but  must  also  state  specifically  the  subject  which  was 
being  investigated. 

Hence,  an  indictment  for  giving  perjured  testimony  before  thegnmd  jury  which 
merely  alleges  that  the  investigation  was  one  for  the  purpose,  among  other 
things,  "  of  ascertaining  whether  officers  or  employees  of  any  description  of 
life  insurance  companies  in  this  State  have  lately  violated  *  *  *  the  crimi- 
nal laws  of  the  State"  is  insufficient  to  sustain  a  conviction  of  an  officer  of 
sucii  corporation  who  was  compelled  to  testify  under  oath,  because  the  par- 
ticularcrime  under  investigation  is  not  stated. 

It  is  not  perjury  for  an  officer* of  a  corporation  to  testify  that  a  bank  account 
standing  in  his  own  name  was  his  individual  account,  although  in  fact  it  was 
held  in  trust  for  the  corporation,  for  the  relation  of  debtor  and  creditor  existed 
between  him  and  the  bank.  But  even  if  such  testimony  be  misleading  the 
defect  is  cured  where  the  witness  immediately  supplements  his  statement  by 
telling  the  whole  truth  with  reference  to  the  account  and  the  sources  from 
which  the  fund  came. 

(Per  McLaughlin  and  Ingraiiam,  JJ.) :  Witnesses  summoned  before  the  grand 
jury  cannot  be  compelled  to  give  self-iucrimiuatiiig  testimony. 

Laughlin,  J.,  dissented  in  part,  with  memorandum. 

Appeal  by  the  defendant,  Walter  R.  Gillette,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  tlie  plaintiflF,  rendered  on  tlie  2Sth 
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day  of  October,  1907,  after  a  trial  at  the  New  York  Trial  Term, 
criminal  branch,  convicting  the  defendant  of  the  crime  of  perjurj. 

Edward  TF.  Hatch^  for  the  appellant. 

Robert  C.  Taylor^  for  the  respondent. 

McLaughlin,  J. : 

This  appeal  is  from  a  judgment  convicting  the  defendant  of  the 
crime  of  perjury,  and  also  brings  up  for  review  certain  orders, 
denying  a  motion  to  dismiss  the  indictment,  overruling  a  demurrer 
thereto,  and  denying  motions  for  a  new  trial  and  in  arrest  of 
judgment. 

The  indictment  charges,  in  substance,  that  on  the  11th  day  of 
May,  1906,  there  was  pending  before  the  grand  jury  of  the  county 
of  New  York  "  a  certain  investigation  and  inquiry  for  the  purpose, 
among  otlier  things,  of  ascertaining  whether  officers  or  employees 
of  any  description  of  life  insurance  companies  in  this  State  have 
lately  violated  in  the  County  of  New  York  the  criminal  laws  of  the 
State  of  New  York  and  of  inquiring  into  all  crimes  by  any  such 
officers  or  employees  committed  or  triable  in  the  said  County ; " 
that  the  defendant,  who  for  some  time  prior  to  April  1,  1906,  had 
been  a  vice-president  of  the  Mutual  Life  Insurance  Company  of 
New  York,  was  called  and  sworn  as  a  witness  and  that  "  being  so 
sworn  as  aforesaid,  it  then  and  there  became  and  was  material  at 
and  upon  the  said  investigation  and  inquiry  whether  a  certain  bank 
account  in  a  certain  bank  at  Dobbs  Ferry  in  the  State  of  New 
York,  called  the  Dobbs  Ferry  Bank,  which  account  then  and  there 
stood  in  the  name  of  the  said  Walter  R.  Gillette  as  Trustee,  was  the 
personal  account  of  the  said  Walter  R.  Gillette,  and  from  what 
source  the  money  that  had  theretofore  been  deposited  to  tlie  credit 
of  the  said  bank  account  had  come ;"  and  that  the  defendant  then 
and  there  feloniously,  willfully,  knowingly  and  corruptly  did  falsely 
swear  "  that  the  said  bank  account  was  the  personal  account  of  him, 
the  said  Walter  R.  Gillette,  and  that  the  money  that  had  been 
deposited  to  the  credit  of  the  said  bank  account  had  come  from  the 
personal  account  of  him,  the  said  Walter  R.  Gillette,"  whereas  in 
truth  and  fact  the  said  account  was  not  his  personal  account,  but 
his  account  as  trustee  for  the  Mutual  Life  Insurance  Company  of 
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New  York  and  that  the  money  deposited  had  come  from  the  funds. 
of  the  said  company,  as  the  defendant  well  knew. 

The  grand  jury  which  fonnd  the  indictment  at  the  time  the  per- 
jury is  alleged  to  have  been  committed  was  making  an  investiga- 
tion for  the  purpose  of  ascertaining,  among  other  things,  whether 
officers  of  life  insurance  companies  of  the  State  of  New  York  had 
violated  any  of  the  criminal  laws  of  the  State,  which  crimes,  if  com- 
mitted, were  triable  in  the  county  of  New  York.  A  subpoena  was 
regularly  issued  requiring  the  defendant  to  attend  before  that  body 
and  give  evidence  in  a  proceeding  entitled  "  The  People  of  the 
State  of  New  York  against  John  Smith,"  et  al.  In  obedience  to  the 
subpoena  he  went  before  the  grand  jury  and,  the  usual  oath  being 
administered,  answered  that  he  affirmed.  He  was  not  informed  of 
the  nature  of  the  investigation  or  the  purpose  of  Jiis  testimony. 
After  he  had  stated  that  there  were  accounts  kept  in  certain  banks 
by  committees  and  officers  of  the  Mutual  Life  Insurance  Company 
—  the  funds  therein  being  used  for  confidential  purposes  —  he  was 
asked :  "  Q.  What  is  the  account  that  is  in  Mr.  Field's  bank  at 
Dobbs  Ferry?  A.  That  is  my  personal  account.  *  *  *  Q.  Where 
does  that  money  that  was  deposited  there  come  from  ?  A.  Came 
from  my  personal  account."  Immediately  thereafter  and  without 
leaving  the  witness  stand,  lie  stated  that  he  had  received  from  time  to 
time  from  certain  officers  of  the  insurance  company,  various  amounts 
of  cash  to  be  used  for  confidential  purposes  in  the  interest  of  the 
company ;  that  he  did  not  personally  disburse  the  money,  but  paid 
it  out  as  directed  ;  that  this  money  he  at  first  kept  in  a  safe  belong- 
ing to  himself,  but  later  deposited  it  in  the  Dobbs  Ferry  Bank  in 
the  account  referred  to ;  that  the  money,  in  fact,  belonged  to  the 
insurance  company  and  that  he  for  some  time  had  endeavored  to 
return  it,  and  had  gone  so  far  as  to  take  counsel  on  the  subject ; 
that  he  had  never  used  it  in  his  personal  affairs,  but  only  for  confi- 
dential purposes  for  the  company.  The  perjury  charged  in  the 
indictment  and  for  which  defendant  has  been  convicted  consists 
solely  of  tlie  answers  to  the  two  questions  above  quoted. 

The  Constitution  of  this  State  provides  that  "  No  person  shall  be 
held  to  answer  for  a  capital  or  otherwise  infamous  crime  *  *  * 
unless  on  presentment  or  indictment  of  a  grand  jury  *  *  *j 
nor  shall  he  be  compelled  in  any  criminal  case  to  be  a  witness 
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against  himself."     (Art.  1,  §  6.)     The  5th  amendment  to  the  Fed- 
eral Constitution  contains  a  similar  provision.     The  Code  of  Crimi- 
nal Procedure  (§  10)  also  contains  a  provision  to  the  effect  that  "  Xo 
person  can  be  compelled  in  a  criminal  action  to  be  a  "^itness  against 
himself."     A  proceeding  before  a  grand  jury,  for  the  purpose  of 
determining  whether  or   not   a   crime  has  been   committed,  is  a 
"  criminal  case  "  within  the  meaning  of  the  constitutional  provision. 
{Counsdrnan  v.  Hitchcock^  142  U.  S.  547 ;  People  ex  rel.  Taylor  v. 
Forbes^   143   N.    Y.    210.)     The    investigation    which  the  grand 
jury  had  under  consideration  at  the  time  defendant  is  jilleged  to  have 
committed  perjury,  while  ostensibly  directed  against  John  Smith 
et  al.,  was  in  fact  one  against  the  defendant  himself  and  other  offi- 
cers of  insurance  companies.     He  came  just  as  much  within  the 
scope  of  the  investigation  as  though  he  had  been  designated  by 
name.     It  was  a  violation  of  his  constitutional  right  to  require  hira 
to  attend  before  the  grand  jury  and  take  an  oath.     When  he  took 
the  oath  he  thereupon  became  a  witness  and  tlie  constitutional  pro- 
vision is  that  he  could  not  "  be  compelled  in  any  criminal  case  to 
be  a  witness  against  himself."     An  indictment  obtained  against  him 
in  that  way  would  be  invalid  and  he  could  not  be  convicted  of  per- 
jury for  the  testimony  which  he  gave,  inasmuch  as  the  oath  could 
not  be  legally  administered  to  him.     The  charge  of  perjury  cannot 
be  sustained  unless  it  be  first  proved  that  the  testimony  was  given 
in  an  action  or  proceeding  where  an  oath  is  authorized  by  law  and 
that  the  person  charo^ed  took  an  oath  in  one  of  the  forms  recog- 
nized by  law.     {CfReilly  v.  People^  80  N.  Y.  154 ;  Cat^e  v.  People^ 
76  id.  242 ;  Lamhert  v.  People^  Id.  220 ;  Ortiier  v.  People,  4  Ilun, 
323 ;  People  v.  AllerUon^  8  How.  Pr.   363 ;  People  v.  TVacy,  9 
Wend.  265.) 

I  had  occasion  to  express  my  views  in  People  ex  rel,  Iluinmel  v. 
Davy  (105  App.  Div.  598)  as  to  the  right  of  a  witness  before  a 
grand  jury  which  was  investigating  a  charge,  not  against  the  wit- 
ness, but  whose  testimony  might  tend  in  some  way  to  incriminate 
him,  and  there  said  that  "  Merely  being  compelled  to  appear  in 
pursuance  of  a  subpoena,  and  be  sworn,  is  no  violation  of  a  constitu- 
tional privilege,  for  the  witness  njust  take  the  oath  so  that  his  asser- 
tion of  privilege  shall  be  made  under  the  sanction  of  an  oath."  I 
still  adhere  to  that  view.     Beinff  called  as  a  witness  where  the 
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examination  is  directed  againet  the  acts  of  others  is  radically  dif- 
ferent from  being  called  as  a  witness  where  the  proceeding  is 
directed  against  the  witness  himself.  In  the  one  case  there  is  no 
power  to  administer  the  oath,  while  in  tlje  other  the  oath  may  be 
properly  administered  so  that  if  the  privilege  be  claimed  it  may  be 
done,  as  already  said,  under  the  sanction  of  an  oath. 

But  even  in  the  case  of  a  witness  thus  subpoenaed,  if  his  testi- 
mony results  in  proving  a  crime  against  himself,  an  indictment 
cannot  be  predicated  thereon.  In  the  leading  case  of  Counselman 
V.  nUchcock  {supra)  it  was  held  that  where  a  person  was  under 
examination  before  a  grand  jury,  in  an  investigation  into  certain 
alleged  violations  of  the  Interstate*  Commerce  Act,  he  was  not 
obliged  to  answer  questions  where  he  stated  that  the  answer  might 
tend  to  criminate  him.  Mr.  Justice  Blatohford,  in  delivering  the 
opinion  of  the  court,  said :  "  It  is  broadly  contended  on  the  part  of 
the  appellee  that  a  witness  is  not  entitled  to  plead  the  privilege  of 
silence,  except  in  a  criminal  case  against  himself ;  but  such  is  not 
the  language  of  the  Constitution.  Its  provision  is  that  no  person 
shall  be  compelled  in  any  criminal  case  to  be  a  witness  against  him- 
self. This  provision  must  have  a  broad  construction  in  favor  of 
the  right  which  it  was  intended  to  secure.  *  *  *  If  Counsel- 
man  had  been  guilty  of  the  matters  inquired  of  in  the  questions 
which  he  refused  to  answer,  he  himself  was  liable  to  criminal 
prosecution  under  the  act.  The  case  before  the  grand  jury  was, 
therefore,  a  criminal  case.  *  *  *  His  answers,  therefore,  would 
be  testimony  against  himself,  and  he  would  be  compelled  to  give 
them  in  a  criminal  case.  It  is  impossible  that  the  meaning  of  the 
constitutional  provision  can  only  be  that  a  person  shall  not  be  com- 
pelled to  be  a  witness  against  himself  in  a  criminal  prosecution 
against  himself.  It  would  doubtless  cover  such  cases ;  but  it  is  not 
limited  to  them.  The  object  was  to  insure  that  a  person  should  not 
be  compelled,  when  acting  as  a  witness  in  any  investigation,  to 
give  testimony  which  might  tend  to  show  that  he  himself  had  com- 
mitted a  crime." 

That  case  was  cited  with  approval  and  followed  in  People  ex  rel. 
Lewisohn  v.  O^Brien  (170  N.  Y.  253),  the  court  saying:  "We  are 
of  opinion  that  the  construction  given  to  the  y^vy  clear  and  plain 
words  of  the  Constitution  in  Counselman  v.  Hitchcock  is  reasonable, 
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fair,  and  accords  a  witness  only  sucli  protection  as  the  plain  letter 
of  the  Constitution  confers." 

A  i>erson  against  whom  the  inquiry  of  thef  grand  jury  is  directed 
should  uot  be  required  to  attend  before  that  body,  uiucli  less  be 
sworn  by  it,  and  if  he  is  and  an  indictment  be  found,  it  should  be 
set  aside  upon  motion,  and  if  not,  if  tlie  fact  appears  upon  the  trial, 
it  will  invalidate  a  conviction  if  one  be  had.  {People  v.  Singer,  18 
Abb.,  N.  C.  96 ;  People  v.  IIai7ie8,  1  N.  Y.  Supp.  55 ;  State  v. 
Froiseih,  16  Minn.  296;  Boone  v.  People,  148  111.  440;  United 
States  V.  Edgerton,  80  Fed.  Rep.  374.) 

In  United  States  v.  Edgerton  {supra)  the  court,  in  setting  aside 
the  indictment,  said :  "  It  is  fatal  to  the  indictments  that  the 
defendant  was  called  to  testify  in  the  particular  matter  from  which 
they  resulted  without  being  informed  or  knowing  that  his  own  con- 
duct was  the  subject  under  investigation.  *  *  *  Where  a 
witness  is  compelled  to  testify  against  himself  the  injury  inheres 
in  the  violence  done  to  his  rights.  It  is  not  susceptible  of  proof, 
nor  the  policy  of  the  law  to  require  it,  and  the  injftry  done  to  the 
public  in  such  case  outweighs  that  suffered  by  the  defendant.'* 

Here  it  sufficiently  appears  in  this  record  —  to  say  nothing  of  the 
appeal  from  the  order  denying  a  motion  to  set  aside  the  indictment 
—  that  the  defendant's  constitutional  rights  were  violated  when  he 
was  required  to  attend  and  testify  before  the  grand  jury. 

The  foregoing  discussion  brings  us  to  a  consideration  of  the  ques- 
tion which  is  raised  as  to  the  form  of  the  indictment.  The  defe?id- 
ant  contends  that  it  does  not  comply  with  the  requirements  of  the 
Code  of  Criminal  Procedure,  and  for  that  reason  his  demurrer 
■  thereto  should  have  been  sustained.  The  substance  of  the  indict- 
ment is  set  out  in  the  preceding  part  of  this  opinion,  and  I  think 
error  was  committed  in  not  sustaining  the  demurrer.  The  Code  of 
Criminal  Procedure  (§§  275,  276)  provides  that  an  indictment  must 
not  only  designate  the  crime,  but  contain  a  plain  and  concise  state- 
ment of  the  acts  constituting  it.  Formerly,  under  the  common  law, 
it  was  necessary  that  an  indictment  for  perjury  should  set  forth  at 
length  the  proceedings  in  which  the  alleged  perjured  testimony  was 
given.  This  rule,  however,  has  been  modified  by  statute,  so  that 
now  "  it  is  sufficient  to  set  forth  the  substance  of  the  controveray  or 
matter  in  respect  to  which  the  crime  was  committed,  and  in  what 
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court,  or  before  whom,  the  oath  alleged  to  be  false  was  taken,  and 
that  the  court  or  person  before  whom  it  was  taken  Ijad  authority 
to  administer  it,"  but  it  need  not  set  forth  the  pleadings,  record  or 
proceedings  with  which  the  oath  was  connected.  (Code  Grim.  Proc. 
§  291.)  This  indictment,  it  will  be  observed,  contains  the  most 
general  allegation  as  to  the  subject-matter  of  the  investigation  by 
the  grand  jury  —  that  is,  that  it  was  making  an  investigation  and 
inquiry  for  the  purpose,  among  other  things, "  of  ascertaining  whether 
oflScers  or  employees  of  any  description  of  life  insurance  companies 
in  this  State  have  lately  violated  *  *  *  the  criminal  laws  of 
the  State  of  New  York."  What  crimes  ?  "  The  criminal  laws  of  the 
State."  All  those  mentioned  in  the  Penal  Code  ?  There  might  be 
many  crimes  committed  by  officers  and  employees  of  life  insurance 
companies  concerning  which  any  bank  account  kept  by  the  defend- 
ant, whether  his  own  moneys  or  not,  would  not  have  the  slightest 
bearing  and  would  be  wholly  immaterial.  Section  291  of  the  Code 
of  Criminal  Procedure  does  not  dispense  with  the  necessity  of  iden- 
tifying the  particular  matter  in  respect  to  which  the  crime  of  perjury 
was  committed,  and  when  it  is  alleged  that  it  was  committed  before 
a  grand  jury,  then  the  indictment  must  not  only  charge  the  perjury, 
but  must  also  specifically  state  the  subject  whicli  was  being  investi- 
gated. {State  V.  Wehher,  78  Vt.  463 ;  State  v.  McCormick,  52  Ind. 
169 ;  Commonwealth  v.  Pickering^  8  Grat.  [Va.]  628 ;  Comirwn^ 
wealth  V.  Taylor^  96  Ky.  394 ;  United  States  v.  Wilcox^  4  Blatchf . 
391.) 

The  case  last  cited  is  directly  in  point.  There  the  indictment 
alleged  that  the  defendant  committed  perjury  on  "an  examination 
of  certain' persons  charged  with  crimes  or  offences  against  the  laws 
of  the  United  States."  On  demurrer  the  indictment  was  held  bad, 
the  court  saying:  "It  is  not  enough  to  allege  that  the  persons 
named  were  charged  with  a  crime  or  offense  against  a  law  of  the 
United  States,  for  that  is  a  conclusion  of  law,  but  the  particular 
charge  should  be  stated.  *  *  *  It  was  also  objected  that  it  does 
not' appear  from  the  indictment  what  charge  was  under  investigation 
before  the  Commissioner  and  that  therefore  the  Court  cannot  see 
that  the  testimony  alleged  to  have  been  falsely  given  was  material. 
In  this  respect  also  the  indictment  is  defective." 

To  constitute  perjury  the  false  testimony  must  be  given  concem- 
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ing  a  material  matter  niider  investiojation.  (  Wood  v.  People^  59 
N.  Y.  117;  People  v.  lioot^  94  App.  Div.  84.)  Tiie  purpose  of  an 
indictment  is  to  enable  the  defendant  to  prepare  for  trial  and  to  pre- 
vent a  second  indictment  for  the  Siime  offense.  {People  v.  Corhalis 
178  N.  Y.  516 ;  People  v.  Dumar,  106  id.  602 ;  Phelps  v.  People, 
72  id.  334 ;  Wood  v.  People,  53  id.  511.)  If  it  does  not  do  this  it  is 
not  a  good  pleading.  The  indictment  does  not  state  *'  the  substance 
of  the  controversy  or  matter"  being  investigated.  A.  grand  jury 
undoubtedly  has  large  inqnisitorial  powers  and.  may  require  wit- 
nesses to  testify  as  to  whether  a  crime  h;is  in  fact  been  committed. 
But  when  it  comes  to  framing  an  indictment  for  perjury  committed 
on  such  an  examination,  then  the  matter  under  investigation  must  be 
stated,  so  that  the  defendant  may  be  prepared  to  show  at  the  trial, 
if  he  can,  tliat  even  though  the  testimony  be  false,  it  was  not  mate- 
rial to  the  investigation.  The  indictment,  of  course,  must  be  con- 
sidered in  its  entirety  {People  v.  Willis,  158  N.  Y.  392),  and  when 
thus  considered,  it  is  contended  that  the  matters  in  respect  to  which 
the  alleged  crime  was  committed  are  sufficiently  set  forth.  This  con- 
tention is  based  upon  the  averment  that  "it  then  and  tliere  became 
and  was  material  at  and  upon  the  said  investigation  and  inquiry" 
whether  the  bank  account  was  the  defendant's  personal  account  and 
from  what  source  the  money  deposited  tlierein  had  come.  But  this 
averment  is  simply  an  allegation  that  the  testimony  upon  which  the 
indictment  is  based  was  material.  Material  to  what?  To  determine 
"  whether  officers  or  employees  of  any  description  of  life  insurance 
companies  in  tliis  State  "  have  violated  the  criminal  laws  of  the 
State  —  an  allegation  which  does  not  comply  with  the  statute.  But 
if  the  contention  of  the  learned  district  attorney  be  accepted  as  to 
the  construction  of  the  indictment,  it  can  only  mean  that  when  the 
alleged  perjury  was  committed  tlie  investigation  was  directed  against 
the  defendant  to  ascertain  whether  he  were  the  true  owner  of  cer- 
tain moneys  whicli  he  had  deposited  in  a  bank  in  his  own  name  as 
trustee,  and  for  the  reasons  suggested  in  the  first  part  of  this  opin- 
ion he  could  not  be  compelled  to  give  testimony  against  himself, 
the  oath  was  not  legally  administered  for  that  purpose,  and  an  indict- 
ment for  perjury  could  not  bo  predicated  upon  testimony  which  lie 
was  thus  compelled  to  give. 

Finally,  after  a  careful  consideration  of  the  record,  I  am  of  the 
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opinion  that  at  the  condnsion  of  the  trial  a  verdict  shonld  have  been 
directed  for  defendant  upon  the  ground  that  the  People  had  failed 
to  prove  that  he  committed  perjury  in  testifying  as  he  did.  When 
the  defendant's  entire  testimony  is  considered,  it  seems  to  me  one 
cannot  but  be  satisfied  that  he  fully  and  frankly  testified  as  to  the 
fund  in  question  and  the  source  from  which  it  came.  The  account 
in  the  Dobbs  Ferry  Bank  was  his  personal  account.  The  answer 
to  this  question  certainly  was  true.  The  relation  of  debtor  and 
creditor  existed  between  him  and  the  bank.  {Shvpman  v.  Bwnk 
of  State  of  New  York,  126  N.  Y.  818;  ^ina  Nat.  Bank  v. 
Fourth  Nat.  Bank,  46  id.  82.)  He  was  the  only  one  who  could 
draw  the  money  out  of  the  bank,  and  the  fact  that  it  had  been 
originally  given  to  him  to  be  used  in  the  interest  of  the  insurance 
company  in  no  way  changed  the  nature  of  the  account.  It  was  his 
personal  account  precisely  the  same.  Moneys  were  given  to  him 
from  time  to  time  by  the  president  of  the  company,  at  whose  direc- 
tion they  were  paid  out.  The  amount,  which  varied  from  a  few 
hundred  to  several  thousand  dollars,  was  kept  in  his  safe  until  the 
bank  account  in  question  was  opened,  when  he  deposited  $5,000. 

Even  if  it  be  said  that  the  answers  were  misleading,  in  that  he 
did  not  at  once  explain  fully  as  to  the  matter,  it  did  no  harm, 
because  immediately  following  such  answers,  and  before  he  left  the 
witness  stand,  he  told  the  whole  truth  with  reference  to  the  account 
and  the  source  from  which  the  fund  came.  No  one  was  misled ; 
no  one  was  deceived,  and  no  one  was  injured.  There  is  absolutely 
no  evidence  to  justify  a  finding  by  the  jury  that  he  "  wilfully, 
knowingly  and  corruptly  "  testified  falsely. 

But  I  do  not  choose  to  rest  my  conclusion  on  this  ground  alone. 
Even  if  it  be  assumed  that  the  answers  were  false  and  made  with 
the  intention  of  misleading  or  deceiving,  an  indictment  for  perjury 
could  not  be  predicated  thereon,  inasmuch  as  immediately  there- 
after he  fully  explained  the  nature  of  the  account  and  the  source 
from  which  the  fund  came.  A  judicial  investigation  or  trial  has 
for  its  sole  object  the  ascertainment  of  the  truth  that  justice  may 
be  done.  It  holds  out  every  inducement  to  a  witness  to  tell  the 
truth  by  inflicting  severe  penalties  upon  those  who  do  not.  This 
inducement  would  be  destroyed  if  a  witness  could  not  correct  a 
App.  Div.— Vol.  CXXVI.        43 
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false  statement  except  by  running  tlie  risk  of  being  indicted  and 
convicted  for  perjury. 

The  insurance  investigation  developed  a  serious  situation  as  to 
the  management  of  life  insurance  companies  and  it  may  be,  and 
very  likely  is,  that  some  of  the  officers  of  such  companies  are  liable 
to  and  should  be  punished  criminally  for  what  they  did,  but  when 
this  is  done  it  must  be  done  according  to  the  law  of  the  State. 
Ours  is  a  government  of  law,  and  public  clamor,  no  matter  liow 
loud  or  long  continued,  is  not  evidence,  nor  is  it  a  justification  for 
judicial  action.  It  is  a  matter  of  the  highest  regard  to  the  people 
of  the  State  that  persons  who  commit  crimes  should  be  punished, 
but  DO  more  so  than  that  they  should  be  punished  in  a  legal  way. 
If  the  constitutional  and  statutory  provisions  have  to  be  violated  in 
order  to  inflict  the  punishment  then  it  had  better  not  be  done, 
because  to  do  so  would  be  nothing  less  than  the  act  of  the  mob 
under  tlie  guise  of  law. 

Several  other  errors  are  alleged  which  would  require  serious  con- 
sideration, but  the  conclusion  reached  renders  it  unnecessary  to 
pass  upon  them. 

I  am  of  the  opinion  that  the  defendant  was  not  legally  indicted  ; 
that  the  indictment  is  fatally  defective,  and  that  he  was  not  justly 
convicted,  and  that  the  judgment  of  conviction  should,  therefore,  be 
reversed,  the  indictment  quashed  and  the  defendant  discharged. 

Ingraham,  J.,  concurred  ;  Houghton  and  Scott,  JJ.,  concurred 
on  last  two  grounds. 

Laughlin,  J.  (concurring) : 

I  concur  in  the  reversal  of  the  judgment  on  the  ground  that  the 
evidence  is  insufficient  to  sustain  a  finding  that  the  defendant 
knowingly  and  willfully  testified  falsely  ;  but  I  dissent  from  the  dis- 
missal of  the  indictment  and  the  discharge  of  the  defendant,  and 
am  of  opinion  that  a  new  trial  should  be  ordered. 

Judgment  reversed,  indictment  quashed  and  defendant  discharged. 
Settle  order  on  notice. 
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Louis  F.  Haffbn,  Appellant,  v,  Thb  Tmbunk  Association, 
Respondent. 

First  Department,  June  5,  1908. 

Pleading  —  libel — affirmative  defense  —  denials  —  redundancy. 

A  general  denial  in  an  affirmative  defense,  or  a  specific  denial  not  needed  to 
make  the  defense  complete  and  available,  is  improper  and  may  be  stricken  out 
on  motion. 

Where  in  an  action  for  libel  an  affirmative  defense  alleges  that  the  article  was  a 
true  account  of  public  proceedings  and  published  without  malice,  it  is  improper 
tc  replead  therein  a  denial  that  the  article  was  falsely  and  maliciously  pub- 
lished, a  denial  of  plaintiff's  damage,  and  affirmative  allegations  that  no  dam- 
age was  suffered,  and  thai;  the  publication  was  not  malicious.  But  it  is  proper 
to  replead  an  allegation  of  the  meaning  of  the  article  intended,  a  denial  of  the 
meaning  alleged  in  the  complaint  and  an  admission  of  publication  setting  forth 
the  article  at  length. 

The  same  rules  apply  to  an  affirmative  defense  in  mitigation  of  damages,  except 
that  it  is  proper  to  replead  a  denial  of  plaintiff's  damage. 

Appeal  by  the  plaintiff,  Louis  F.  Haffen,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York.on  the  28th 
day  of  April,  1908,  denying  the  plaintiff's  motion  to  strike  out 
certain  parts  of  the  answer  as  irrelevant  and  redundant 

Louis  0.  Van  Doren^  for  the  appellant. 

Henry  W.  Sachetty  for  the  respondent. 

McLaughlin,  J. : 

This  action  is  brought  to  recover  damages  sustained  by  reason  of 
the  publication  of  an  alleged  libel. 

The  complaint  contains  six  paragraphs  designated  First,  Second, 
Third,  Fourth,  Fifth  and  Sixth.  Except  the  formal  parts,  it  sets 
forth  the  article  complained  of  and  alleged  that  it  was  published 
falsely  and  maliciously  of  and  concerning  the  plaintiff  (Paragraph 
Fourth) ;  that  the  defendant  intended  thereby  to  charge  the  plain- 
tiff with  maladministration  in  office  (Paragraph  Fifth) ;  and  by  rea- 
son of  such  publication  the  plaintiff  has  been  damaged  in  the  sum 
of  $100,000  (Paragraph  Sixth). 


Digitized  by 


Google 


676  Haffbn  V,  TsiBtrNB  Association. 

First  Department,  June,  1908.  [VoL  12(L 

Tlie  answer  proper  also  contains  six  paragraphs  designated  I,  II, 
III,  IV,  V  and  VI.  It  denies  the  allegations  contained  in  the 
paragraphs  designated  Fourth  and  Sixth  of  the  complaint  (Para- 
graph I) ;  alleges  the  meaning  intended  to  be  conveyed  by  the 
article  published  "  as  set  forth  in  Paragraph  V  of  this  answer  '* 
(Paragraph  II) ;  denies  except  as  alleged  in  paragraph  II  each  and 
every  allegation  contained  in  the  paragraph  Fifth  of  the  complaint 
(Paragraph  III) ;  denies  that  plaintiff  has  suffered  damage  in  any 
sum  whatever  (Paragraph  IV) ;  admits  the  publication  of  an  article, 
which  it  set  forth  at  length  (Paragraph  V) ;  and  alleges  that  the 
words  and  matter  published  were  not  published  maliciously 
(Paragraph  VI). 

Certain  new  matter  is  then  pleaded  as  a  first  affirmative  defense 
and  in  justification,  the  first  paragraph  of  which  is  as  follows: 
"  VII.  The  defendant  re-alleges  and  re-pleads  each  and  every  of  the 
allegations  and  denials  contained  in  the  paragraphs  of  this  answer 
numbered  I,  II,  III,  IV,  V  and  VI,  with  the  same  force  and  effect 
as  if  the  same  were  here  again  re-pleaded  and  set  forth  at  length." 

Then  follow  certain  facts  which  are  pleaded  as  a  second  separate 
and  partial  defense  and  in  mitigation  or  reduction  of  damages. 
This  defense  is  as  follows :  "  The  defendant  re- pleads  and  re^iUeges 
all  the  allegations  and  denials  contained  in  the  paragraphs  of  this 
answer  numbered  I,  II,  III,  IV,  V,  VI,  VIII,  IX,  X,  XI,  XII, 
XIII,  XIV,  XV  and  XVI,  with  the  same  force  and  effect  as  if  the 
same  were  herfe  again  re-pleaded  and  set  forth  at  length." 

The  plaintiff  moved  to  strike  out  of  each  of  these  defenses  the 
reallegation  of  paragraphs  I  to  VI  of  the  answer,  on  the  ground 
that  the  same  were  irrelevant  and  redundant.  The  motion  was 
denied  and  the  appeal  is  from  the  order. 

The  Code  of  Civil  Procedure  (§  500)  prescribes  what  an  answer 
must  contain.  JPtrsty  it  must  contain  a  general  or  specific  denial  of 
each  material  allegation  of  the  complaint  controverted  by  the 
defendant  or  of  any  knowledge  or  information  thereof  sufficient  to 
form  a  belief ;  and  second^  a  statement  of  any  new  matter  consti- 
tuting a  defense  or  counterclaim,  in  ordmary  and  concise  language, 
without  repetition. 

A  denial,  either  general  or  specific,  is  not  the  statement  of  any 
new  matter  and  as  such  is  improperly  included  in  an  affirmative 
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defense  {Stieffel  v.  Tolhurat^  55  App.  Div.  532)  unless  it  be  neces- 
sary to  make  such  new  matter  complete  in  order  to  constitute  a 
defense  {Edls  v.  Duinary^  S-i  id.  105),  inasmuch  as  it  is  not  a  con- 
fession or  avoidance  of  the  matters  alleged  in  the  complaint.  A 
general  denial  in  an  affirmative  defense  is  always  improper.  A 
specilic denial  mayor  may  not  be,  depending  upon  the  new  matter 
pleaded.  Each  separate  defense  pleaded  must  be  complete  in  itself 
and  contain  all  that  is  necessary  to  answer  the  whole  cause  of  action, 
or  that  part  of  it  which  it  purports  to  answer.  {Brookline  National 
Bank  v.  Moera^  19  App.  Div.  155.)  If  the  new  matter  pleaded 
is  not  complete  without  a  specific  denial,  then  it  may  be  properly 
included.  {Douglaaa  v.  Phenio  Ins.  Co.,  138  N.  Y.  209.)  When 
an  affirmative  defense  contains  a  general  denial,  its  validity  cannot 
be  tested  by  demurrer.  (State  of  South  Dakota  v.  MoChesnei/y  87 
Hun,  293 ;  White  v.  Koater,  89  id.  483 ;  Flechter  v.  JoThea,  64  id. 
274;  Stieffel  Y.  Tolhurat,  supra;  Uggla  v.  Brokaw,  77  App.  Div. 
310.)  A  specific  denial  cannot,  however,  be  included  in  an  affirm- 
ative defense  unless  it  be  necessary  to  make  the  defense  complete 
and  available,  and  if  improperly  included  may  be  stricken  out  on 
motion.  {Stieffel  v.  Tolhuvst,  supra;  Uggla  v.  Brokaw,  supra ; 
Stemmerman  v.  Kelly ^  122  App.  Div.  669.) 

This  view  is  somewhat  in  conflict  with  the  one  expressed  in 
OarreU  v.  Wood  (27  App.  Div.  312).  There  it  was  held  that 
where  certain  denials  were  realleged  in  a  separate  defense  and  were 
unnecessary  to  make  the  same  effective,  the  court  would  consider 
that  the  pleader  did  not  intend  to  incorporate  such  denials  in  aid 
of  the  new  matter,  and,  therefore,  the  defense  could  be  tested  by 
demurrer.  I  am  unable  to  adopt  the  reasoning,  inasmuch  as  it 
seems  to  me  it  must  be  assumed  that  tlie  pleader  intended  to  incor- 
porate in  the  defense  the  matters  stated  therein,  and  before  the 
validity  of  the  defense  could  be  tested  by  demurrer,  the  denials  had 
to  be  gotten  rid  of  by  motion. 

In  the  case  now  before  us  the  first  affirmative  defense  consists  of 
allegations  that  prior  to  the  publication  of  the  article  complained  of, 
grave  charges  of  maladministration  by  the  plaintiff  were  publicly 
made  and  taken  up  by  various  bodies  and  a  petition  made  to  the  Gov- 
ernor to  remove  him ;  that  the  Governor  returned  the  petition  with 
the  suggestion  that  the  matter  be  referred  to  the  commissioners  of 
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accounts  of  the  city  of  New  York,  who  were  investigating  similar 
charges  against  another  official ;  that  such  course  was  pursued,  and 
that  the  mayor  instructed  the  commissioners  to  look  into  the  charges, 
of  which  proceedings  the  defendant  was  fully  informed ;  that  the 
investigation  disclosed  certain  facts  which  led  to  the  removal  of  the 
other  official,  and  that  the  defendant  was  informed  that  the  com- 
missioners had  found  ground  for  charges  against  the  plaintiff,  which 
wore  stated,  and  that  the  article  was  a  fair  and  true  report  of  public 
and  official  proceedings,  privileged,  published  in  good  faith  without 
malice,  and  with  a  belief  in  its  truth.  There  were  inchided,  as  we 
have  already  seen,  in  this  defense  paragraphs  I  to  VI  of  the  answer. 

Paragraph  I  consists  of  a  denial  of  paragraphs  Fourth  and  Sixth 
of  the  complaint,  which  alleges  false  and  malicious  publication  of 
the  article  —  which  is  set  out  —  and  that  the  plaintiff  has  suffered 
damage  to  the  extent  of  $100,000.  There  is  no  necessity,  in  order 
to  make  this  defense  complete,  of  pleading  this  denial,  for  it  is 
alleged  in  the  matter  not  complained  of  that  the  article  was  a  true 
account  of  public  proceedings  and  was  published  without  malice. 
Nor  is  the  denial  of  the  exttuit  of  plaintiff's  damage  necessary,  for 
if  the  article  be  true,  justified  or  privileged,  it  is  immaterial  what 
dumage  the  plaintiff  sustained.  This  paragraph,  therefore,  should 
have  been  stricken  out,  inasmuch  as  it  prevented  plaintiff  testing 
the  validity  of  the  defense  by  demurrer.  Paragraphs  II  and  III  of 
this  defense,  which  allege  the  meaning  of  the  article  intended  by 
the  defendant,  and  deny  the  meaning  alleged  in  the  complaint,  are 
properly  pleaded  for  the  purpose  of  supplementing  the  new  matter 
set  forth.  It  is  proper  to  lay  before  the  jury  this  new  matter  for 
the  purpose  of  enabling  it  to  determine  which  interpretation  is 
correct. 

Paragraph  III  denies  plaintiff's  interpretation,  except  as  explained 
in  paragraph  II,  and,  therefore,  the  court  properly  refused  to  strike 
out  either  of  these  paragraphs.  Paragraph  IV,  which  denies  that 
the  plaintiff  has  suffered  any  damage,  and  Paragraph  VI,  that  the 
article  was  not  published  maliciously,  are  not  necessary  to  make  the 
defense  pleaded  available,  are  redundant  and  irrelevant,  and  shonld 
have  been  stricken  out.  As  to  Paragraph  IV,  what  damage  the 
plaintiff  sustained  —  the  defense  being  justification  —  is  immaterial, 
and  as  to  Paragraph  VI,  defendant  has  pleaded  in  the  XVIth  para- 
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graph  of  this  defense  that  the  publication  was  made  "without 
malice,  in  good  faith,  and  in  the  public  interest." 

Paragraph  V,  which  consists  of  an  admission  that  the  defendant 
did  publish  of  and  concerning  the  plaintiflE  an  article  —  which  is  set 
out  at  length  —  is  properly  included  in  the  defense.  It  makes  the 
same  complete  and  sets  out  the  identical  article  published. 

All  of  the  allegations  and  denials  of  this  first  affirmative  defense 
are  then  repleaded  as  a  second  separate  and  partial  defense,  and  in 
mitigation  or  reduction  of  damages.  The  question  presented,  so 
far  as  it  relates  to  this  defense,  has  already  been  disposed  of  with 
one  exception.  I  am  of  the  opinion  it  was  proper  to  plead  in  this 
defense  paragraph  I  of  the  answer.  This  paragraph  denied  the 
sixth  paragraph  of  the  complaint,  which  alleged  the  extent  of 
plaintiff's  damage.  It  is  necessary  in  a  partial  defense  to  deny  the 
extent  of  the  damage  alleged  in  the  complaint  If  such  damage 
be  not  denied  the  same  would  be  admitted  and  the  facts  pleaded  as 
a  partial  defense,  and  in  mitigation  would  be  unavailable. 

Tlie  order  appealed  from,  therefore,  should  be  modified  by  strik- 
ing out  of  the  firat  affirmative  defense  paragraphs  I,  IV  and  VI  of 
the  answer  and  by  striking  out  of  the  second  partial  defense  para- 
graphs IV  and  VI,  and  as  thus  modified  should  be  affirmed,  with 
ten  dollars  costs  and  disbursements. 

Inoraham,  Clarke,  Houghton  and  Scott,  JJ.,  concurred. 

Order  modified  as  stated  in  opinion,  and  as  modified  affirmed, 
with  ten  dollars  costs  and  disbursements.     Settle  order  on  notice. 


Atjstix  0.  Trowbridge,  Appellant,  v,  Charles  M.  Coss  and  Harry 
G.  Coss,  Respondents. 

First  Department,  June  5,  1908. 
Will  cozistrued  —  trust  —  vested  remainder  —  partition. 

The  law  favors  such  a  construction  of  a  will  ns  will  avoid  disinheritance  of  remain- 
dermen who  may  happen  to  die  before  the  termination  of  a  precedent  estate. 

Where  a  testator  gave  his  residuary  estate  to  his  executor  in  trust  for  the  lives 
of  his  intended  wife  and  a  daughter,  the  income  to  be  divided  equally  between 
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bis  intended  wife  and  liis  children  including  the  issue  of  such  intended 
riage,  and  provided  that  the  childreu  of  any  deceased  child  should  take  the 
share  of  the  parent,  and  that  on  the  death  of  the  survivor  of  his  intended  wife 
and  his  daughter  the  property  should  go  to  his  children  share  and  share  alike, 
the  children  of  any  deceased  child  to  take  the  share  of  the  parent,  each  of  tes- 
tator's three  childien  took  on  his  dea^h  a  vested  remainder,  and  upon  the  deter- 
mination of  the  trust  the  husband  and  only  heir  at  law  of  a  daughter  can  main* 
tain  an  action  to  partition  the  real  estate. 

The  words  *'  on  the  death  of  the  survivot"  relate  to  the  time  of  enjoyment,  not 
to  the  vesting  of  the  estate. 

Houghton  and  Clarke,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  Austin  0.  Trowbridge,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  3d  day  of 
October,  1907,  upon  the  decision  of  the  court,  rendered  after  a  trial 
at  the  New  York  Special  Term,  dismissing  the  complaint  upon  the 
merits,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
1st  day  of  October,  1907,  granting  an  additional  allowance  to  the 
defendants. 

Arthur  C.  Hounds,  for  the  appellant. 

Nathxiniel  A.  Elsberg,  for  the  respondents. 

McLaughlin,  J. : 

This  action  was  brought  for  the  partition  of  certain  real  estate  in 
the  city  of  New  York  which  was  owned  by  Richard  Bogardus  at 
the  time  of  his  death  in  1873.  lie  left  a  will,  which*  was  dated 
January  7,  1871,  at  which  time  he  contemplated  marriage  with  one 
Aljanette  Kniffin.  He  then  had,  by  a  former  marriage,  a  son, 
James,  and  two  daughtei-s,  Julia  and  Mary,  who  were  unmarried. 
By  his  will,  after  directing  a  division  among  his  children  and 
intended  wife  of  ceri'tain  personal  property,  he  disposed  of  the  resi- 
due of  his  estate  as  follows :  "  I  give,  devise  and  bequeath  all  the 
rest  and  residue  of  my  real  and  personal  estate  of  what  nature  or 
kind  soever  to  my  executor  hereinafter  appointed  in  trust  for  the 
execution  of  this  my  will,  with  power  to  sell  and  dispose  of  the  same 
at  public  or  private  sale  on  the  death  of  my  daughter  Mary  and  of 
my  intended  wife  or  of  the  survivor  of  them,  and  in  the  meantime 
to  divide  the  income  among  my  children,  including  the  issue  of  my 
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intended  marriage  and  ray  said  intended  wife,  share  and  share  alike, 
to  each  an  equal  share,  provided,  however,  that  the  share  of  said 
income  to  my  said  intended  wife  shall  not  be  paid  to  her  after  she 
should  remarry  after  my  death,  and  then  her  said  share  shall  be 
divided  among  my  children  as  above.  I  hereby  direct  and  declare 
that  the  child  or  children  of  any  deceased  child  shall  take  the  share 
of  the  parent  deceased.  On  the  death  of  the  survivor  of  my  said 
intended  wife  and  my  said  daughter  Mary  I  give,  devise  and 
bequeath  my  said  property  real  and  personal  to  my  children  includ- 
ing the  issue  of  my  said  intended  marriage,  share  and  share  alike,  the 
children  of  any  deceased  child  to  take  the  share  of  the  deceased  parent. 

The  intended  marriage  took  place  and  the  testator  was  survived 
by  his  widow  and  three  children.  The  son  James  died  in  August, 
1874,  intestate  and  unmarried.  The  daughter  Julia,  in  April,  1879, 
died  intestate,  leaving  her  surviving  the  plaintiff,  her  husband,  and 
an  infant  child,  Irving  B.  Trowbridge,  who  died  in  July  of  the 
same  year,  leaving  the  plaintiff,  his  father,  surviving  his  only  heir 
at  law  and  next  of  kin.  The  daughter  Mary  died  in  July,  1892, 
leaving  her  surviving  her  husband,  the  defendant  Charles  M.  Goes 
and  Harry  G.  Coss,  her  only  child,  heir  at  law  and  next  of  kin. 
The  testator's  widow,  Aljanette,  died  in  July,  1905.  At  her  death 
no  child  or  grandchild  of  the  testator,  except  the  defendant  Harry 
6.  Cobs,  survived  and  no  heir  or  devisee  of  any  child  or  grandchild 
of  the  testator  survived,  except  the  plaintiff. 

The  appellant  contends  that  at  the  death  of  the  testator  his  chil- 
dren took  a  vested  estate  in  remainder  in  his  real  property,  subject 
only  to  the  termination  of  the  trust  created  by  the  will  during  the 
lives  of  the  widow  and  the  daughter  Mary ;  that  the  share  of  the 
son  James  passed  by  his  death  intestate  to  his  two  sisters ;  that 
the  share  of  the  daughter  Julia  passed  by  descent  to  her  infant  son 
and  upon  the  latter's  death  to  the  plaintiff  as  his  sole  heir  at  law ; 
that  the  share  of  the  daughter  Mary  passed  by  descent  to  her  son, 
the  defendant  Harry  G.  Coss,  subject  to  the  right  of  curtesy  in  tlie 
father,  the  defendant  Charles  M.  Coss;  that  the  plaintiff  and  the 
defendant  Harry  G.  Coss  are  tenants  in  common,  each  entitled  to 
an  equal  undivided  share  in  the  real  estate  in  question  and  that  the 
trust  having  terminated,  the  plaintiff  is  entitled  to  maintain  an  action 
^i  partition. 
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The  trial  court  held  that  the  will  was  drawn  and  executed,  having 
in  view  the  happening  of  a  particular  future  event,  which  was  the 
testator's  "  approaching  and  intended  marriage  with  Aljanette 
Kniffin ;"  that  it  was  his  intent,  by  his  will,  to  provide  an  income 
for  his  widow  and  children  for  as  long  a  period  as  the  law  would 
permit  and  that  the  title  to  the  real  estate  in  question  was  not  to  ve-st 
until  the  expiration  of  such  period,  when  it  should  vest  in  such  of 
hia  children  or  grandchildren  as  then  survived ;  that  this  period 
occurred  at  the  death  of  the  widow  in  July,  1905,  and  that  the 
plaintiff,  not  answering  the  description  of  the  class  of  persons  in 
whom  the  testator  intended  the  estate  should  then  vest,  had  no 
right,  title  or  interest  in,  but  that  the  defendant  Harry  G.  Coss  was 
the  sole  owner  of  the  real  estate  which  was  tlie  subject  matter  of 
the  action.  Judgment  was  entered  to  tins  effect,  from  which  tlie 
plaintiff  appeals,  as  well  as  from  an  order  granting  an  extra 
allowance  of  costs. 

The  question  presented  by  the  appeal  depends  wholly  upon  the 
determination  of  whether  the  share  of  tlie  daughter  Julia  was,  at 
the  time  of  her  decease,  vested  or  contingent  upon  her  surviving 
the  death  of  her  sister  Mary  and  the  testator's  widow.  If  such 
share  were  vested,  then  the  action  can  be  maintained  ;  if  contin- 
gent, then  the  complaint  was  properly  dismissed. 

Under  the  statute,  future  estates  are  either  vested  or  contingent. 
They  are  vested  when  there  is  a  person  in  being  who  would  liave 
an  immediate  right  to  the  possession  upon  the  ceasing  of  the  inter- 
mediate or  precedent  estate  ;  they  are  contingent  while  the  person 
to  whom,  or  the  event  upon  which  they  are  limited  to  take  effect, 
remains  uncertain.  (1  11.  S.  723,  §13;  revised  in  Keal  Prop.  Law 
[Laws  of  1896,  chap.  547J,  §  30.) 

What  the  testator  sought  to  accomplish  by  his  will  seems  to  me 
clear.  He  gave  his  residuary  estate  to  his  executor  in  trust  for  the 
lives  of  his  intended  wife  and  daughter  Mary,  for  the  purpose  of 
having  the  income  derived  therefrom  divided  among  his  intended 
wife  and  his  children  —  including  the  issue  of  his  intended  mar- 
riage, if  any  there  should  be  —  in  equal  shares  and  that  the  share  of 
his  intended  wife  should  not  be  paid  to  her  after  her  remarriage,  but 
should  be  divided  among  his  children  and  with  power  to  the  execu- 
tor, at  the  termination  of  the  trust,  to  sell  the  real  estate  in  ques- 
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tion.  He  also  provided  that  the  child  or  children  of  any  deceased 
child  should  take  the  share  of  the  parent,  thus  emphasizing  as  it 
seems  to  me,  iiis  intention  that  his  children  living  at  the  time  of 
his  death  should  take  a  vested  and  not  contingent  estate.  The  use 
of  the  words  "  On  the  death  of  the  survivor  of  my  said  intended 
wife  and  my  said  daughter  Mary  "  does  not  show  a  contrary  intent. 
There  are  many  authorities  to  the  effect  that  the  words  "on," 
*'  when,"  "after,"  "  from  and  after"  and  similar  expressions  used  in  a 
devise  of  a  remainder  following  a  life  estate  are  not  in  and  of  them- 
selves snfScient  to  justify  a  conclusion  that  a  remainder  is  contin- 
gent and  not  vested.  Such  words,  unless  there  is  something  else  in 
the  will  to  indicate  to  the  contrary,  are  construed  to  relate  merely 
to  the  time  of  the  enjoyment  of  the  estate  and  not  to  the  time  of 
its  vesting  in  interest.  {Connelly  v.  O^Brien^  166  N.  Y.  406  ; 
Heraee  v.  Simpson^  154  id.  496 ;  Nelson  v.  livssell^  135  id.  137 ; 
Davidson  v.  Jonea^  112  App.  Div.  254.)  There  is  nothing  in  the 
context  of  this  will  which  enlarges  the  meaning  of  the  words  quoted 
and  they  did  not  effect  a  postponement  of  the  vesting  of  the  remain- 
der until  the  death  of  the  life  tenants.  Not  only  this,  but  the  law 
favors  such  a  construction  of  a  will  as  will  avoid  disinheritance  of 
remaindermen  who  may  happen  to  die  before  the  termination  of 
the  precedent  estate.  {Connelly  v.  0*Brien^  supra  ^  Corse  v. 
Chapman^  153  N.  Y.  466  ;  Goodwin  v.  Coddington^  154  id.  283 ; 
Matter  of  Brown,  Id.  313.) 

The  reason  for  this  rule  is  said  {Matter  of  Russell,  168  N.  Y. 
169)  "  to  be  that  all  property  which  is  the  subject  of  any  disposi- 
tion, whether  testamentary  or  otherwise,  will  belong  to  the  object 
of  the  gift  immediately  on  the  instrument  taking  effect  or  so  soon 
afterwards  as  the  object  comes  into  existence  or  the  terms  thereof 
will  permit.  (Jarman  on  Wills,  ch.  25,  p.  756.*)  The  absolute  own- 
ership of  the  subject  of  the  gift,  which  includes  the  power  of  dispo- 
sition, will  vest  immediately  in  the  donee  unless  the  instrument  pro- 
vides otherwise."     (See,  also,  Matter  of  Wiley,  188  K  Y.  579.) 

Applying  this  rule  to  the  construction  of  the  will  under  consid- 
eration, I  do  not  see  how  a  conclusion  can  be  reached  other  than 

that  the  devise  was,  upon  the  termination  of  the  trust  estate,  to  the 

J . — — 

*See  6th  American  ed.— [Rep. 
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testator's  three  children  not  as  a  class,  but  to  them  distributivelj  as 
tenants  in  common.  "When  a  devise  or  bequest  is  made  direct  to 
children,  in  the  absence  of  clear  language  indicating  a  gift  to  them 
as  a  body  or  class,  ^^  it  should  be  held  that  thej  take  individnallj  as 
tenants  in  common  and  that  their  interest  does  not  depend  upon 
survivorship."  {Matter  of  Rvsselly  supra;  Savage  v.  Bumhanh^ 
17  N.  Y.  661 ;  Ddafield  v.  Shipman,  103  id.  463  ;  Matter  of  See- 
leek,  140  id.  241 ;  Moffeit  v.  Elmendorf  152  id.  475.) 

My  conclusion,  therefore,  is  that  upon  the  death  of  the  testator 
each  of  his  three  children  took  a  vested  estate  in  remainder,  subject 
only  to  the  termination  of  tho  trust  estate  created  in  the  will ;  that 
the  share  of  the  son  James  passed  upon  his  death  to  his  two  sisters  ; 
that  the  interest  which  the  daughter  Julia  thus  acquired  from  her 
brother,  as  well  as  that  which  she  took  under  tlie  will,  on  her  death 
descended  to  her  son  and  upon  his  death  to  the  plaintiff,  who  is  now 
the  owner  of  an  equal  undivided  one-half  part  of  the  real  estate 
described  in  the  complaint,  and  as  such  entitled  to  maintain  tliia 
action. 

If  the  foregoing  views  be  correct  it  follows  that  the  judgment 
and  order  appealed  from  must  be  reversed  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  event. 

Inoraham  and  Soott,  J  J.,  concurred  ;  Clabkb  and  Houghton, 
Jj.,  dissented. 

HoxjoHTON,  J.  (dissenting) : 

It  seems  to  me  that  the  testator  used  language  which  compels  the 
interpretation  of  his  will  as  giving  the  remainder  of  his  property 
only  to  such  cliildren  or  to  such  of  their  issue  as  should  survive  tlie 
longest  liver  of  the  two  persons  by  whose  lives  the  life  estates  were 
measured. 

The  will  discloses  three  distinct  parts.  Firat^  his  household 
effects  and  enumerated  articles  were  to  be  divided  immediately  on 
his  death  by  liis  executors,  in  kind,  amongst  his  intended  wife 
and  children.  Second,  the  executor  was  to  hold  in  trust  all  the 
remainder  of  his  property  until  his  wife  and  his  youngest  daughter 
!Nfary  should  both  die,  and  meanwhile  pay  the  income  to  his  wife 
and  children  equally,  if  she  did  not  remarry ;  and  if  any  child  should 
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die  leaving  cliildi'en,  the  income  which  the  parent  would  take  was 
to  go  to  such  issue.  Third^  on  the  death  of  the  survivor  of  these 
two  persons,  bj  whose  lives  the  life  estate  was  measured,  he  gave 
and  bequeathed  his  property  to  his  children,  the  children  of  any 
deceased  child  to  take  the  share  of  the  deceased  parent.  The 
executor  was  given  power  to  sell  only  on  the  death  of  the  two  per- 
sons by  which  the  life  estates  were  measured.  The  language  used 
is,  "  with  power  to  sell  and  dispose  of  the  same  at  public  or  private 
sale  on  the  death  of  my  daughter  Mary  and  of  my  intended  wife,  or 
of  the  survivor  of  them,  and  in  the  meantime  to  divide  the 
income,"  etc. 

The  deaths  which  the  testator  speaks  of  manifestly  refer  to  those 
after  his  own  decease.  Having  divided  what  may  be  termed  his 
personal  effects,  and  having  created  a  trust  measured  by  the  longest 
life  of  his  wife  or  his  daughter  Mary,  and  prohibited  tiie  disposition 
of  the  property  meanwhile,  he  comes  to  the  final  disposition  of  the 
remainder,  and  says :  "  On  the  death  of  the  survivor  of  my  said 
intended  wife  and  my  said  daughter  Mary  I  give,  devise  and 
bequeath  my  said  property  real  and  personal  to  my  children 
including  the  issue  of  my  said  intended  marriage,  share  and  share 
alike,  the  children  of  any  deceased  child  to  take  the  share  of  the 
deceased  parent."  It  can  liardly  be  said  that  the  words  on  the 
death  refer  alone  to  time  of  distribution  and  enjoyment,  especially 
in  view  of  the  fact  that  the  testator  shows  by  his  language  that  he 
had  in  mind  the  death  of  some  of  his  children  after  his  own  decease 
and  before  the  termination  of  the  life  estates  which  he  had  created. 

Lyons  v.  Ostrander  (167  N.  Y.  135)  is  quite  controlling  upon  the 
construction  that  should  be  put  upon  the  present  will.  It  is  seldom 
tiiat  we  find  language  in  two  wills  so  nearly  alike.  It  must  be 
admitted  that  the  intention  on  the  part  of  the  testator  to  give  the 
remainder  of  his  estate  only  to  such  devisees  and  legatees  as  should 
ultimately  survive  the  life  estates  is  quite  as  strong  in  the  present 
will  as  it  was  in  that  under  consideration  in  that  case.  There  a 
trust  for  life  in  lands  was  carved  out,  and  on  the  death  of  the  life 
tenant  the  remainder  was  given  to  certain  named  persons,  share  and 
share  alike,  with  a  provision  that  the  issue  of  such  as  might  die 
should  take  the  share  of  the  parent.  While  the  words  upon  his 
death  (that  of  the  life  tenant)  were  not  held  to  be  controlling  as  to 
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the  intention  of  the  testator,  yet  great  stress  was  laid  upon  their  use 
as  showing  an  intention  on  liis  part  that  only  such  as  might  survive 
the  life  tenant  should  ultimately  take. 

It  is  true  that  this  construction  of  the  present  will  disinherits  the 
testator's  daughter  Mary,  for  in  no  event  could  she  take  an  absolute 
vested  title,  because  if  she  died  before  the  widow  she  had  nothing 
but  her  life  estate,  and  if  she  survived  the  widow  the  trust  con- 
tinued until  her  death.  Her  issue  would  take,  however,  had  she 
left  any. 

It  seems  to  me  this  is  what  the  testator  intended.  The  dominant 
idea  of  the  will  appears  to  be  to  create  life  estates  for  the  longest 
period  which  the  law  would  permit,  and  upon  the  termination  of 
such  life  estates  to  give  the  remainder  of  his  property  to  such  of 
testator's  children  and  such  issue  of  deceased  children  as  should  then 
be  alive. 

The  construction  contended  for  by  the  plaintiff  is  precisely  wliat 
the  testator  desired  to  avoid.  The  plaintiff's  interest  depends  upon 
his  wife  having  taken  a  vested  absolute  title  which  descended  to  her 
child  and  upon  his  death  before  the  termination  of  the  life  estate 
descended  to  his  fatlier,  this  plaintiff.  The  mere  birth  of  issue 
which  died  before  the  life  estates  ended  did  not  fulfill  the  condition. 
Such  issue  must  have  survived.  In  my  view  the  plaintiff's  wife 
took  no  interest  which  could  descend  to  her  issue  failing  to  survive 
the  termination  of  the  life  estates,  and,  therefore,  this  plaintiff  took 
notliing  by  descent  from  such  child. 

I  think  the  judgment  was  right  and  should  be  affirmed. 

Clarke,  J.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event 
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William  B.  Franklin  and  George  Isham  Scott,  Respondents,  v. 
Joseph  II.  Hoadley  and  Joseph  Leiter,  Appellants,  Impleaded 
with  Cyrus  Field  Judson,  Defendant. 

First  Department,  June  6,  1908. 

Evidence  —  proof  of  partnership  —  declaration  of  partner. 

The  declnrations  of  one  party  that  another  is  his  partner  are  not  competent  to 
establish  the  partnership,  nor  are  such  declarations  admissible  for  that  purpose 
after  pnma  facte  evidence  of  the  existence  of  the  partnership  has  been  given. 
The  only  purpose  for  which  they  are  competent  is  to  bind  the  partnership 
when  its  existence  is  established  by  other  evidence. 

Lauohlin  and  Houghton,  JJ.,  dissented  in  part,  with  opinion. 

Separate  appeals  by  the  defendants,  Joseph  H.  Hoadley  and 
Joseph  Leiter,  from  a  judgment  of  the  Supreme  Court  in  favor  of 
the  plaintiffs,  entered  in  the  oftiee  of  the  clerk  of  the  county  of  New 
York  on  the  14th  day  of  May,  1907,  upon  tlie  verdict  of  a  jury,  and 
also  from  respective  orders  entered  in  said  clerk's  office  on  the  14th 
day  of  May,  1907,  and  on  the  22d  day  of  May,  1907,  denying  the 
said  defendants'  respective  motions  for  a  new  trial  made  npon  the 
minutes. 

«/.  S.  Z'^Amoreaux,  for  the  appellant  Hoadley. 

Alton  jB.  Parker  [Anson  McCook  Beard  with  him  on  the  brief], 
for  the  appellant  Leiter. 

Edmund  Z.  MooTiey  [John  A.  Oarver  with  him  on  the  brief], 
for  the  respondents. 

Lauohlin,  J. : 

On  a  former  appeal  herein  the  majority  of  this  conrt,  in  reversing 
a  judgment  against  these  same  appellants,  held,  among  other  things, 
that  where  tlie  existence  of  a  copartnership  is  in  issue,  one  partner 
may  testify  concerning  the  formation  of  the  partnership,  but  that 
neither  the  admissions  nor  declarations  of  an  alleged  partner  are 
competent  evidence  on  the  question  of  the  existence  of  the 
copartnership,  but  that  after  prima  facie  evidence  of  the  exist- 
ence of  the  copartnership  has  first  been  adduced  such  admis- 
sions and  declarations  in  the  course  of  the  copartnership  business 
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are  admissible  and  binding  on  the  copartners.  {Franklin  v.  Iloadr 
ley^  115  App.  Div.  538.)  Two  of  the  justices  of  this  court  dissented 
upon  the  ground  that  such  admissions  or  declarations  were  not 
admissible  where  the  copartnership  was  disputed  even  after  prima 
facie  evidence  of  the  existence  of  the  copartnership  had  been  pre- 
sented. Mr.  Justice  Houghton,  in  writing  the  prevailing  opinion, 
after  stating  the  rule  as  above,  said  :  ^^  Nor  is  there  any  difficulty  in 
the  practical  application  of  this  rule.  It  often  happens  in  the  trial 
of  an  action  that  it  is  necessary  to  instruct  the  jnry  that  they  must 
lirst  determine  a  particular  fact  before  considering  evidence  bearing 
on  another  issue  in  the  case,  and  by  instructing  them  in  a  case  like 
the  present  that  from  the  evidence  aliunde  the  partnership  relation 
must  first  be  determined,  before  considering  the  evidence  of  the 
acts  and  declarations  of  the  proven  partners,  no  injustice  will 
be  done  and  no  evidence,  pertinent  to  one  issue  only,  will  be 
improperly  considered  as  bearing  npon  an  issue  to  which  it  does  not 
relate.  The  plaintiflFs  having  m^Ae  prima  facie  proof  of  the  part- 
nership, and  legally  sufficient  proof  of  that  fact  to  raise  a  fair  ques- 
tion for  the  jury,  the  evidence  of  the  acts  and  declarations  of  the 
proven  partners,  while  engaged  in  the  proven  partnership  business, 
came  within  the  rule  which  we  have  stated  and  was  competent  and 
properly  received.  The  declaration  of  Judson  to  the  plaintiffs 
when  he  gave  his  order  to  buy  stock,  that  Hoadley  and  Leiter  were 
partners  with  him,  and  that  he  was  buying  it  for  the  partnership, 
was  properly  received  after  the  prima  facie  proof  of  partnership 
had  been  given,  not  only  because  it  was  a  communication  in  connec- 
tion with  the  alleged  partnership  business,  but  as  showing  with 
whom  plaintiflEs  contracted  and  to  whom  they  gave  credit.  Even  if 
there  was  a  partnership,  Judson  could  buy  stock  individually  as  well 
as  for  the  partnership  account.  If  the  plaintiffs  trusted  him  as  an 
individual,  being  advised  or  knowing  he  was  also  a  partner  with 
others,  they  could  not  hold  the  partnership  even  if  it  existed,  and 
the  evidence  was  competent  at  least  for  the  purpose  of  showing  to 
whom  credit  was  given.  Judson's  declaration  that  he  was  buying 
it  for  the  partnership  could  not  establish  the  partnership ;  but,  if 
the  partnership  was  established  by  other  proof,  the  evidence  was 
material  at  least  in  determining  whether  the  plaintiffs  dealt  with 
the  partnership  or  with  Judson  alone.    {Rogers  v.  Mv/rray^  110 
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N.  Y.  658.)  The  case  is  one  of  magnitude,  necessarily  occupying 
much  time  in  its  trial.  It  is  with  the  hope  of  relieving  the  retrial 
of  some  of  its  burdens  that  we  have  gone  beyond  giving  our  reasons 
for  reversing  the  judgment,  and  have  elaborated  the  rule  respecting  a 
large  class  of  evidence  pertinent  to  the  action."  On  the  last  trial 
our  decision  in  this  regard  was  not  followed,  and  whether  the 
omission  was  owing  to  the  failure  of  counsel  to  draw  the  attention 
of  the  trial  court  to  the  points  decided  and  the  views  expressed  by 
this  court  on  this  particular  question,  or  through  the  inadvertence 
of  the  trial  judge,  is  immaterial,  for  in  either  event  a  new  trial  must 
be  granted. 

The  action  is  brought  upon  the  theory  that  these  appellants  and 
the  other  defendant  Judson  entered  into  a  copartnership  for  the  pur- 
pose of  forming  a  pool  for  the  purchase  and  sale  of  International 
Power  Company  stock.  The  existence  of  the  copartnership  was 
denied  and  that  became  the  principal  issue  on  the  last  as  well  as  on  the 
former  trial.  Upon  the  last  trial,  evidence  of  declarations  made 
by  the  defendant  Judson  which,  if  true,  tended  to  show  the  existence 
of  the  copartnership  was  received.  Similar  evidence  given  on  the 
former  trial  gave  rise  to  the  discussion  of  this  question  in  the  opin- 
ion delivered  on  the  former  appeal.  Under  the  decision  of  this 
court  on  the  former  appeal  this  evidence  was  properly  received 
after  the  existence  of  the  copartnership  was  shown  by  other  compe- 
tent evidence.  The  court,  however,  in  the  main  charge  failed  to 
instruct  the  jury  as  suggested  in  our  opinion  with  respect  to  the 
materiality  and  bearing  of  this  testimony.  At  the  close  of  the 
charge  counsel  for  the  appellant  Leiter  requested  the  court  to 
instruct  the  jury  as  follows :  "  The  jury  cannot  consider  the  declara- 
tions of  Judson  to  plaintiffs  or  either  of  them,  as  binding  upon  the 
defendant  Leiter,  until  the  jury  finds  from  other  evidence  than 
those  declarations  that  a  partnership  existed  between  the  three 
defendants  on  the  29th  day  of  April,  1902."  Also,  that  "  Judson's 
declarations  to  the  plaintiffs  or  either  of  them,  cannot  establish  the 
existence  of  the  partnership.  The  jury  must  first  find  from  other 
evidence  that  a  partnership  existed  on  April  29th,  1902,  between 
the  three  defendants.  If  you  do  not  so  find,  your  verdict  must  be 
in  favor  of  defendant  Leiter." 

App.  Div.— Vol.  CXXVL        44 


Digitized  by 


Google 


690  Franklin  v.  Hoadlet. 


First  Department,  Jane,  1908.  [VoL  121 

The  action  of  the  court  on  each  of  these  requests  was  "  Kef nsed 
except  as  charged."  The  jury  had  received  no  instrnctions  on 
this  point.  Counsel  for  appellant  Leiter  duly  excepted  to  the 
refusal  of  the  court  to  charge  as  requested.  Similar  requests 
were  made  by  counsel  for  appellant  Hoadley,  the  language  of  the 
requests  being  as  follows  :  "  The  existence  of  a  pool  or  copartner- 
ship cannot  be  proved  by  the  admission  or  declaration  of  one  that 
others  are  or  were  partners  with  him.  Such  evidence  is  incompe- 
tent and  cannot  be  considered  for  the  purpose  of  establishing  the 
pool  or  copartnership."  And,  "The  jury  cannot  consider  the 
declarations  of  Judson  to  plaintiffs,  or  either  of  them  as  binding 
upon  the  defendant  Hoadley,  until  the  jury  finds  from  other  evi- 
dence than  those  declarations  timt  a  partnership  existed  between 
the  three  defendants  on  the  29th  day  of  April,  1902." 

These  requests  were  refused  without  f^ny  qualification  and  coun- 
sel for  appellant  Hoadley  dulv  excepted.  The  decision  of  this 
court  on  the  former  appeal  entitled  the  appellants  to  have  the  jury 
instructed  as  requested  by  these  requests,  and  the  failure  so  to  do 
clearly  constituted  prejudicial  error. 

It  follows  that  the  judgment  and  orders  should  be  reversed  and 
a  new  trial  granted,  with  separate  bills  of  costs  and  disbursements 
to  the  appellants  to  abide  the  event. 

Houghton,  J.,  concurred. 

McLaughlin,  J.  (concurring) : 

Where  the  existence  of  a  partnership  is  in  issue,  the  declaration 
of  one  party  that  another  is  his  partner  is  not  competent  to  estab- 
lisli  the  partnership.  Nor  do  such  declarations  for  that  purpose 
become  admissible  after  prinna  facie  evidence  of  the  existence  of 
the  partnership  has  been  given.  The  existence  of  the  partnership 
cannot  bo  strengthened,  fortified  or  bolstered  up  in  this  way.  All 
that  is  meant  by  the  authorities  and  text  books  in  saying  that  such 
declarations  become  admissible  when  ^r^V/^a^/atfi^  evidence  has  been 
given  of  the  partnership  is  that  they  may  be  received  for  tlje  pur- 
pose of  binding  the  partnership,  assuming,  of  course,  its  existence 
can  be  found  solely  from  the  other  evidence.  And  whenever  sncli 
issue  is  presented  at  a  trial  before  a  jury,  then  specific  instructions 
should  be  given  to  this  effect. 
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Here  the  jury  was  not  so  instructed,  though  approprijite  requests 
were  made  by  each  of  the  appellants,  which  were  refused  and 
exceptions  taken. 

For  these  reasons,  as  well  as  those  assigned  in  my  opinion  on  tlie 
former  appeal,  and  upon  the  authorities  there  cited  {FranJdin  v. 
Iloadleyy  115  App.  Div.  538,  646),  I  vote  tliat  the  judgment  be 
reversed  and  a  new  trial  Ordered. 

Ingraham  and  Clarke,  JJ.,  concurred. 

Judgment  and  orders  reversed  and  new  trial  ordered,  with  sepa- 
rate bills  of  costs  and  disbursements  to  the  appellants  to  abide  the 
event.     Settle  order  on  notice. 


Knickerbocker  Trust  Company,  as  Substituted  Trustee  of  a  Trust 
Created  under  the  Terms  of  the  Last  Will  and  Testament  of 
WiLLiAJM  Henry  Siiklden,  Deeeriscd,  Plain  tiflF,  'y.  Luoye  M.  P. 
King,  Individually  and  as  Administratrix,  etc.,  of  Jane  Majria 
Shelden,  Deceased,  and  as  Administratrix,  etc.,  of  Marte 
Antoinette  Shelden  Pinchot,  Deceased,  and  William  H.  A. 
Shelden,  Defendants. 

First  Department,  June  5,  1903. 

Will  —  trust  —  ftulizre  of  remainderman  —  distribution  of  principaL 

Where  a  testator  leaves  property  in  trust  during  the  lives  of  his  widow  and  a 
daughter  and  the  only  provision  in  the  will  relating  to  the  disposition  of  the 
principal  gives  the  same  to  the  children  of  the  daughter  should  she  have  any, 
and  the  daughter  dies  childless  the  principal  at  the  termination  of  the  trust 
should  be  distributed  as  intestate  property. 

Where  it  is  personal  property,  one-third  goes  to  the  administratrix  of  testator's 
widow  and  two-thirds  to  the  administratrix  of  his  daughter,  his  only  child,  to 
the  exclusion  of  a  grandnephew. 

Submission  of  a  controversy  upon  an  agreed  statement  of  facts 
pursuant  to  section  1279  of  tlio  Code  of  Civil  Procedure. 

Julien  T.  Davies^  Jr.^  for  the  plaintiflE. 
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Brainard  ToUea  [Nicholas  Danforth  with  him  on  the  briefj,  for 
the  defendant  King. 

Leavitt  J.  Hunt^  for  the  defendant  Sheldon. 

Laughlin,  J. : 

The  plaintiflE  is  the  substituted  trustee  of  a  trust  created  under  the 
last  will  and  testament  of  William  Henry  Sheldon,  deceased,  which 
terminated  by  the  death  of  Marie  Antoinette  Sheldon,  the  widow 
of  the  decedent,  on  the  11th  day  of  February,  1907.  Plaintiff 
tliereafter  duly  filed  a  final  account,  which  has  been  approved  by 
all  parties  in  interest,  and  it  holds  a  balance  of  the  principal  of 
the  trust  fund  to  which  conflicting  claims  are  made  by  the  defend- 
ant William  H.  A.  Sheldon,  who  is  a  granduephew  of  the  testator, 
and  by  the  defendant  Lucye  M.  P.  King,  individually,  as  next  of  kin 
of  the  widow  and  as  administratrix  of  the  estate  of  the  widow  of 
the  testator  and  of  his  daughter,  Jane  Maria.  After  makhig  certain 
specific  legacies,  the  testator  gave  to  his  executors  all  of  the  rest  of 
his  estate  in  trust  for  certain  purposes  therein  mentioned,  which 
will  be  stated  presently.  He  directed  them  to  convert  his  estate 
into  cash  and  to  invest  the  proceeds  in  bonds  and  mortgages,  and 
to  expend  the  income  arising  from  $10,000  thereof  for  the  main- 
tenance and  education  of  his  daughter,  and  to  pay  the  balance  of 
the  income  to  his  widow  until  his  daughter  should  attain  her 
majority,  and  in  the  event  of  the  deafh  of  his  widow  before  the 
daughter  should  attain  her  majority,  he  directed  that  such  balance 
of  income  should  be  invested  for  the  benefit  of  the  daughter  and 
paid  to  her  when  she  became  twenty-one  years  of  age.  In  the  event 
that  his  widow  should  be  living  when  his  daughter  became  of  age, 
he  directed  the  payment  of  one-half  of  the  entire  income  of  the 
trust  fund  to  each  of  them  during  the  life  of  the  widow,  and  upon 
her  death  that  the  whole  of  such  income  be  paid  to  the  daughter 
during  her  life.  He  also  expressly  provided  that  in  case  his  daugh- 
ter should  die  before  her  mother,  then  the  mother  should  receive 
the  entire  income  during  her  life,  "  and  at  her  death  such  income 
shall  revert  to  the  estate."  The  only  provision  contained  in  the 
will  with  respect  to  the  disposition  of  the  principal  of  the  trust 
fund  is  a  clause  giving  the  same  to  the  children  of  the  daughter  of 
the  testator,  ^^  should  she  have  any,  to  be  paid  to  them  after  the 


Digitized  by 


Google 


Ekioksbbookeb  Tsust  Co.  v.  King.  693 

Apy.  Diy.]  First  Department,  June,  1908. 

death  of  my  eaid  daughter  and  of  my  wife."  The  testator  died  in 
the  month  of  December,  1855,  being  then  a  resident  of  the  county 
of  New  York.  His  will  was  duly  admitted  to  probate  on  the  15th 
day  of  January,  1856.  He  left  him  surviving  his  widow  and 
daughter  and  a  brother.  The  daughter  died  in  the  month  of  May, 
1867,  unmarried  and  without  issue.  Th6  brother  died  in  the  month 
of  April,  1861,  leaving  one  son  as  his  only  next  of  kin,  who  died  on 
the  9th  day  of  January,  1875,  leaving  a  son,  the  defendant  William 
H.  A.  Shelden,  as  his  only  next  of  kin.  The  widow  of  the  testator 
remarried  and  left  her  surviving  a  daughter,  the  defendant  Lucye 
M.  P.  King,  as  her  sole  next  of  kin.  At  the  time  of  the  death  of 
the  widow  of  the  testator  his  grandnephew,  the  defendant  Shelden, 
was  his  only  surviving  next  of  kin,  and  he  claims  the  balance  of  the 
trust  fund  as  such  next  of  kin,  upon  the  theory  that  title  thereto 
vested  in  him  on  the  death  of  the  widow  of  the  testator.  His  claim 
is  not  made  under  the  will,  for  by  the  will  he  takes  nothing. 
There  can  be  no  doubt  that  the  fund  descends  as  intestate  property, 
for  it  was  not  effectually  bequeathed  by  the  will.  It  never  could 
liave  been  vested  in  any  one  under  the  bequest  contained  in  the 
will,  because  there  was  never  issue  of  the  daughter  of  the  testator 
in  whom  it  could  vest.  Inasmuch  as  the  daughter  of  the  tes- 
tator had  no  issue  at  the  time  of  his  death,  we  are  of  opinion 
that  the  testator  died  intestate  as  to  the  remainder,  but  such 
remairider  would  have  vested  in  the  issue  of  the  daughter 
upon  the  birth  of  such  issue,  which  event  never  occurred. 
{Clark  V.  Cammann^  160  N.  T.  315,  329  ;  Farmers'  Loan  d&  Trust 
Co.  V.  Ferrisj  67  App.  Div.  1, 11.)  There  was  no  residuary  clause 
under  which  this  fund  could  pass  as  a  lapsed  legacy  and  by  reason 
of  the  ineffectual  bequest  it  became  intestate  property.  {Lefevre 
V.  Zefevrey  59  N.  Y.  434 ;  Howland  v.  Clendenin^  134  id.  305  ; 
Wood  V.  KeyeSy  8  Paige,  365.)  It  is  urged  in  behalf  of  defend- 
ant Shelden  that  the  provisions  of  the  will  show  that  the  testator 
i/nie7\ded  that  in  the  default  of  issue  of  his  daughter  his  next  of 
kin  living  at  the  time  of  the  termination  of  the  trust  should  take. 
There  is  no  provision  of  the  will  indicating  such  intention;  and  if 
there  were,  if  the  fund  in  question  was  not  effectively  bequeathed 
by  the  will,  it  becomes  intestate  property  and  passes  under  the  stat- 
ute of  descent  or  distribution  without  regard  to  his  intent  concern- 
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ing  it.  Ilid  intent  is  only  important  in  determining  the  validity  of 
the  will  or  any  provision  thereof  and  the  construction  of  those  pro- 
visions under  which  property  is  effectually  devised  or  bequeathed. 
(Seo  Tucker  v.  Tucker,  5  N.  Y.  408,  418 ;  Van  Noatrand  v.  Moart, 
52  id.  12.)  It  would  doubtless  have  been  competent  for  the  testator 
to  have  given  the  property  to  his  executors  in  trust  during  these 
two  Uvea  and  to  have  bequeathed  it  to  his  next  of  kin  then  living, 
in  which  case  the  next  of  kin  would  have  taken  under  the  will; 
but  that  is  not  the  case  here.  The  next  of  kin  of  the  testator  at  the 
time  of  his  death  entitled  to  take  under  the  Statute  of  Distributions 
with  respect  to  intestate  property  were  his  widow  and  his  daugh- 
ter.^ The  submission  does  not  show  the  nature  of  the  property  left 
by  the  testator.  That,  however,  is  immaterial  to  the  determination 
of  the  claim  of  the  defendant  Sheldon,  for  if  the  testator  died  intes- 
tate, leaving  real  property,  it  would  have  descended  to  his  daughter 
subject  to  the  dower  right  of  his  widow,  and  the  brother  of  the  tes- 
tator, who  was  the  grandfather  of  the  defendant  Sheldon,  would  not 
have  taken  any  interest  therein. f  If  the  balance  of  the  principal 
of  the  trust  fund  be  the  proceeds,  in  whole  or  in  part,  of  real 
property  left  by  the  testator,  it  would  seem  that  in  so  far  as  the 
balance  is  the  proceeds  of  real  property,  it  should  go  to  the  admin- 
istratrix  of  the  daughter  of  the  testator,  for  on  the  assumption  that 
the  testator  died  intestate  with  respect  thereto,  probably  it  should, 
for  the  purposes  of  descent,  after  the  termination  of  the  trust,  be 
regarded  as  realty,  and,  with  the  widow  of  the  testator  who  had 
merely  a  life  interest  dead,  the  daughter  would  take  all.  In  otlier 
words,  it  being  vested  at  the  death  of  the  testator  in  the  daughter, 
subject  to  the  dower  interest  of  her  mother,  and  such  interest  of 
both  mother  and  daughter  being  subject  so  the  trust  contained  in 
the  will,  which  would  necessarily  last  until  the  death  of  the  mother 
and,  therefore,  until  the  expiration  of  her  dower  interest,  the 
entire  fund,  so  far  as  representing  the  realty,  would  vest  in  the 
daughter.  No  dower  interest  survived  the  widow  and  upon  no 
theory  can  any  part  of  this  fund  be  considered  as  representing 
such  dower.  "With  respect  to  the  personalty  the  rule  would  be 
different,  for  one-third  would  vest  in  the  mother  under  the  Stat- 

*See  2  R.  S.  96.  §  75.  subd.  1.— [Rep. 

t  See  1  R.  8.  740,  §  1 ;  Id  751.  §  1  et  ««g.— [Rbf. 
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lite  of  Distributions,  and  two-thirds  in  the  daughter,  subject  to 
be  divested  by  issue  being  born  to  the  daughter  and  surviving 
her,  and  to  the  execution  of  the  trust  which  related  to  a  life  use, 
and  not  to  the  corpus  of  the  estate.  Since,  however,  the  daugh- 
ter left  no  husband  or  issue  her  surviving,  her  mother  would 
take  all  of  her  property,  both  real  and  personal,  provided  she 
died  intestate.  The  submission  does  not  expressly  show  that  the 
daughter  died  intestate,  but  it  appears  that  her  stepsister,  the 
defendant  King,  was  appointed  administratrix  of  her  estate,  which 
would  indicate  that  there  was  no  will.  The  daughter  died  in  1867, 
but  her  administratrix  was  not  appointed  until  the  27th  day  of 
May,  1907.  The  interest  of  the  daughter  of  the  testator  in  the 
fund  should  be  paid  to  her  administratrix,  and  the  interest  of  the 
widow  of  the  testator  should  be  paid  to  her  administratrix.  Inas- 
much as  this  fund  is  now  personal  property,  and  there  is  no  evi- 
dence that  any  of  it  is  the  proceeds  of  real  estate  of  the  testator, 
and  the  daughter  of  the  testator's  widow  by  a  subsequent  marriage, 
who  will  ultimately  take  the  surplus  for  distribution,  represents 
both  estates  as  administratrix,  and  inasmuch  as  the  trust  company 
has  assumed  that  the  submission  is  sufficient  to  authorize  the  court 
to  decree  the  distribution  of  the  fund,  wo  shall  assume  that  the 
fund  is  the  proceeds  of  personal  property.  On  that  theory  the 
defendant  King,  as  administratrix  of  her  mother,  is  entitled  to  one 
third  of  tlie  fund,  and  as  administratrix  of  her  stepsister,  to  the 
other  two-thirds.  Judgment  is,  therefore,  ordered  in  favor  of  the 
defendant  King,  as  administratrix  of  the  estate  of  Marie  Antoinette 
Sheldon,  deceased,  for  one-third  of  the  fund,  and  in  favor  of  the 
defendant  King,  as  administratrix  of  the  estate  of  Jane  Maria 
Sheldon,  deceased,  for  two-thirds  of  the  fund,  with  costs. 

INGRA.HAM,  McLaughlin,  Houghton  and  Scott,  JJ.,  concurred. 

Judgment  ordered  for  defendant  King  as  stated  in  opinion,  with 
costs.     Settle  order  on  notice. 
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The  People  of  the  State  of  New  York  ex  rel.  John  H.  Ludwig, 
Appellant,  v.  Ludwig  &  Company,  Respondent. 

First  Department,  June  5,  1908. 

Oorporation  — inspection  of  books  — right  of  stockholder— mandamiis. 

One  who  became  a  stockholder  in  good  faith  and  holds  forty-three  per  cent  of 
the  whole  issue,  may  by  mandamus  compel  the  corporation  to  permit  him  to 
examine  its  books,  where  it  is  expending  large  sums  of  money  in  building  a 
factory  on  land  owned  by  its  president's  sister  and  the  relator  believes  it  to  be 
mismanaged. 

The  fact  that  the  stockholder  permitted  the  papers  in  his  action  against  the  cor- 
poration to  be  published  and  sent  the  publication  to  its  stockholders  and  cus- 
tomers, is  no  cause  for  denying  his  application  where  he  was  not  actuated  by 
bad  fuith  or  a  desire  to  injure  the  corporation. 

That  the  relator  is  engaged  in  manufacturing  instrtiments  somewhat  dmilar  to 
those  made  by  the  corporation  is  no  ground  for  refusing  the  inspection  of  the 
books,  except  as  to  those  parts  showing  the  names  of  customers. 

Appeal  by  the  relator,  John  H.  Ludwig,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  25th 
day  of  February,  1908,  denying  the  relator's  application  for  a  per- 
emptory writ  of  mandamus  commanding  and  requiring  the  reepond- 
eut  Ludwig  &  Company,  a  domestic  corporation,  to  forthwith 
exhibit  to  the  relator  or  to  his  attorney  and  accountants  "  all  boobB 
of  account,  records  and  papers  of  said  corporation  of  Ludwig  and 
Company  from  the  commencement  of  the  year  1905  to  the  time  of 
such  exhibition,  and  to  permit  them  to  fully  examine  the  same  and 
to  take  extracts  therefrom." 

Alton  B,  Parker,  for  the  appellant. 

Albert  liitchie,  for  the  respondent. 

Laughlin,  J. : 

The  relator  owns  1,631  shares  of  the  capital  stock  of  the  corpo- 
ration of  the  par  value  of  $100  per  share,  which  is  more  than  forty- 
tliree  per  cent  of  the  entire  capital  stock  which  has  been  issued  and 
is  outstanding.  There  is  no  room  for  the  inference  or  even  sus- 
picion that  the  relator  did  not  become  a  stockholder  in  good  faith, 
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for  he  and  one  Charles  A.  Ericsson  formed  a  partnership  in  the  year 
1899  to  manufacture  pianos  and  to  deal  in  musical  instruments, 
and  thej  incorporated  the  business  in  the  month  of  April,  1902,  at 
which  time  the  stock  was  issued  to  him  for  his  interest  in  the  busi- 
ness transferred  to  the  corporation.  When  the  corporation  was 
formed  the  relator  became  its  president  and  Ericsson  its  treasurer. 
In  the  year  1904  Ericsson  failed  of  re-election.  At  the  annual  elec- 
tion of  directors  in  1906  the  relator  failed  of  re-election  and  was 
superseded  by  Ericsson.  During  the  time  the  relator  was  presi- 
dent of  the  company  he  was  also  one  of  its  two  general  managers. 
The  moving  papers  show  that  during  the  year  1905  the  profits 
of  the  company  amounted  to  more  than  $125,000,  and  that  during 
the  year  1906,  during  which  the  relator  ceased  to  have  a  voice  in  the 
management  of  its  afFairs,  the  profits  amounted  to  only  about 
$85,000.  Owing  to  this  decrease  in  the  profits  the  relator  demanded 
a  detailed  statement  of  the  company's  financial  affairs,  which  was 
refused;  but  he  was  thereafter  furnished  a  general  statement 
of  its  resources  and  liabilities.  In  December,  1906,  the  com- 
pany employed  an  architect  to  prepare  plans  and  specifications 
for  the  erection  of  a  six-story  and  basement  piano  factory  on 
premises  in  the  borough  of  Manhattan,  New  York,  which  were 
thereafter  and  on  the  8th  day  of  January,  1907,  conveyed  by  one 
Weed,  the  owner  thereof,  to  Albertine  E.  Ericsson,  who  is  the  sister 
of  the  president  of  the  defendant.  On  the  Ittth  day  of  May,  1907, 
plans  and  specifications  prepared  by  the  architect  and  verified  in 
behalf  of  the  owner  of  the  premises  by  the  president  of  the  respond- 
ent, for  the  construction  of  the  factory  on  said  premises,  were  filed 
with,  and  thereafter  and  on  the  13th  day  of  June,  1907,  approved 
by,  the  bureau  of  buildings.  The  architect  estimated  that  the  cost 
of  the  factory  would  be  $230,000.  On  the  day  the  plans  for  the 
factory  were  approved  by  the  bureau  of  buildings  contracts  for  the 
construction  thereof  were  made  by  the  president  of  the  company  in 
the  name  of  his  sister,  as  her  attorney.  Funds  of  the  company  to 
the  extent  of  $2,900  were  used  to  pay  the  architect,  and  to  pay  the 
contractors  who  proceeded  with  the  work  of  constructing  the 
factory,  the  checks  being  drawn  by  the  company,  payable  to  the 
order  of  the  president's  sister,  and  indorsed  by  him  as  her  attorney. 
The  factory  is  fully  inclosed  and  there  has  been  already  expended 
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npon  it  corporate  funds  to  the  extent  of  $118,563.25,  or  a  greater 
sum,  and  obligations  of  the  company  in  the  form  of  notes  issued  to 
the  contractors  are  still  outstanding  and  unpaid.  The  premises 
npon  which  the  factory  has  been  constructed  are  estimated  bj  the 
relator  to  be  worth  $60,000,  and  it  appears  that  the  president's 
sister  is  not  worth  to  exceed  the  sum  of  $6,500.  On  the  31st  day 
of  July,  1907,  the  relator  by  letter  renewed  his  demand  and  received 
a  reply  to  the  effect  that  his  request  liad  been  referred  to  the  treas- 
urer of  the  company  "  to  send  out  whatever  statements  the  stock- 
holders should  receive  in  accordance  with  corporate  manage- 
ment." The  relator  again  requested  leave  to  inspect  the  corporate 
books  since  the  time  he  ceased  to  be  president  thereof.  This 
demand  was  made  on  the  president  of  the  company  personally,  the 
relator  being  accompanied  by  his  attorney,  who  explained  that  the 
relator  had  reason  to  believe  that  the  assets  of  the  company  were 
being  diverted  to  purposes  other  'than  the  manufacture  of  pianos 
and  that  notes  were  being  given  by  the  company,  whereas  its  obli- 
gations had  theretofore  been  paid  in  cash,  and  that  he  doubted  the 
integrity  of  the  management  of  the  company.  The  president  of 
the  company  requested  time  to  submit  the  demand  to  the  attorney 
for  the  company.  This  request  was  acquiesced  in,  but  no  answer 
was  received  to  the  demand  within  the  time  agreed  npon  therefor. 
On  the  7th  day  of  November,  1907,  the  relator  again  by  a  letter 
demanded  that  he  be  permitted  to  examine  the  books  and  papers  by 
his  attorney  and  accountants  at  such  hours  as  might  be  reasonable 
and  convenient  to  the  parties.  On  the  8th  day  of  November,  1907, 
he  received  from  the  company  a  reply  to  his  letter,  denying  the 
necessity  for  the  examination  and  the  sufficiency  of  the  grounds 
alleged  therefor,  and  questioning  his  good  faith,  but  offering  to 
furnish  any  further  statement  of  the  affairs  of  the  company  "within 
reason."  He  again  wrote  the  company  on  the  eleventh  of  the 
same  month,  asserting  his  right  to  the  examination  on  the  ground 
that  he  was  informed  and  believed  that  the  funds  of  the  corpora- 
tion were  being  applied  to  other  than  corporate  purposes,  and 
demanded  an  answer  as  to  whether  his  request  for  an  examination 
would  be  granted.  In  reply  to  that  letter  lie  received  a  communica- 
tion from  the  company  under  date  of  November  twelfth,  refusing 
his  request.     On  the  28th  day  of  October,  1907,  the  architect  filed 
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a  mechanic's  lien  against  the  premises  upon  which  the  factory  was 
being  constructed  on  account  of  his  contract  with  Ludwig  &  Com- 
pany for  $6,453.31,  whicli  remains  unpaid.  These  facts  are  not 
controverted.  The  respondent,  however,  presented  affidavits  tend- 
ing to  show  that  the  relator  was  responsible  for  his  failure  of  re-elec- 
tion as  a  director  and  as  treasurer  in  1904,  and  reflecting  on  the 
management  of  the  corporation  under  the  relator's  administration 
thereafter,  and  tending  to  show  that  he  devoted  most  of  his  time 
"  to  the  piano  player  business  in  which  he  was  personally  inter- 
ested ; "  that  the  profits  of  the  business  from  the  organization  of 
tlie  corporation  in  April,  1902,  until  the  first  of  January  thereafter 
were  $84,301.65  ;  for  the  year  1903  $105,126.42,  and  for  the  year 
1904  only  $50,706.45,  and  that  during  the  year  1905,  when  the 
profits  were  more  than  $125,000,  the  relator  took  no  interest  in  the 
business,  but  devoted  his  time  to  the  piano  player  business ;  that 
the  decrease  in  profits  in  the  year  1906  was  owing  to  the  advance  in 
price  of  material  and  better  workmanship  and  a  change  in  the 
method  of  computing  profits ;  that  the  company  has  a  contract 
under  date  of  January  8,  1907,  with  its  president's  sister  "wherein 
and  whereby  she  undertakes  and  agrees  to  build  or  cause  to  be 
built  a  factory"  and  to  convey  the  premises  and  factory  to  the 
respondent  at  the  price  of  $47,516.25,  plus  the  actual  cost  of  con- 
Btruction,  which  the  respondent  agreed  to  advance  from  time  to 
time,  and  tliat  the  reason  the  respondent  did  not  purchase  the 
premises  from  the  former  owner  was  that  its  president  was  advised 
that  "  real  estate  can  be  dealt  with  with  greater  facility  when  stand- 
ing in  the  name  of  an  individual  than  when  standing  in  the  name 
of  a  corporation,  and  that  the  best  interests  of  the  corporation 
would  be  promoted  by  taking  the  property  from  an  individual  with 
the  factory  already  erected  thereon  than  by  taking  title  to  the  prop- 
erty in  its  own  name  and  by  carrying  on  the  building  operations  as 
a  corporation  ; "  that  the  relator  did  not  make  a  request  for  "  specific 
information  ; "  that  when  the  business  was  transferred  to  the  corpo- 
ration tliere  was  reserved  from  the  assets  of  the  partnership  "  patents, 
tools,  fixtures  and  such  like  articles  relating  to  what  was  known  as 
the  piano  player  business  then  being  conducted  by  the  partnership ; " 
that  the  relator  had  been  experimenting  with  various  piano  playing 
devices,  but  at  that  time  had  not  perfected  any  device  ;  that  after 


Digitized  by 


Google 


700  People  ex  eel.  Ludwio  v.  Ludwig  &  Co. 

First  Department,  June,  1908.  [VoL  1% 

the  formation  of  the  corporation  a  contract  waa  made  between  it 
and  the  relator  and  Ericsson  for  the  maniifactare  of  piano  players 
by  the  corporation  for  the  copartnership  at  cost,  pins  the  same  rate 
of  prolit  that  the  corporation  made  in  its  general  bosiness,  under 
wliich  the  partnership  was  to  have  the  exclnsive  right  to  nse  the 
name  "  Ludwig  "  in  connection  with  the  piano  player ;  that  there- 
after  stock  of  the  corporation  was  sold  to  various  parties  who  were 
not  informed  of  this  agreement ;  that  in  January,  1904,  Ericsson 
assigned   his  interest   in   the   piano   player   business  to   the    rela> 
tor;   that  late   in  the  year  1904:,  while  Ericsson  was  in  Europe, 
the   relator  procured   a   modification   of  the  agreement  with  the 
corporation,   whereby  it   was  continued  indefinitely,  at  the  elec- 
tion of   the  relator,   beyond   the   time  fixed  for  its  expiration, 
and  permitting  the  use  of  one-half  of  the  capital  of  the  corporar 
tiou  in  the   piano   player  business;  that   in   January,    1906,  the 
respondent  discontinued  work  on  the  piano  player  device  because 
such  device  had  not  been  perfected  and  the  relator  had  not  paid  tlie 
amount  due  to  the  respondent  under  the  contract ;  that  thereafter 
the  relator  formed  a  corporation  under  the  name  "  Claviola  Com- 
pany," the  name  "  Claviola "   having  been  applied  by  him  to  a 
sample  piano  player  which  he  had  manufactured,  since  which  time 
the  relator  had  advertised  in  musical  trade  papers  and  otherwise 
"  in  his  own  name  and  in  such  a  manner  as  to  lead  the  public  to 
believe  that  he  was  making  the  Ludwig  piano,  and  has  attempted  in 
this  wise  to  divert  the  trade  of  the  respondent  to  himself ; "  that 
the  instruments  made  by  the  copartnership  and   thereafter  by  the 
respondent  have  always  been  known  in  the  trade  a»  the  "  Ludwig 
piano;"  that  in  the  month  of  April,  1907,  the  relator  began  an 
action  for  the   specific  performance  of   the   agreement   with  the 
respondent  for  the  manufacture  of  piano  players  and  to  enjoin  the 
respondent  from  using  the  name  "  Ludwig"  and  "  Ludwig  &  Co." 
in  connection  with  automatic  piano  players  and  from  manufactur- 
ing, advertising  or  selling  automatic  piano  players,  and  for  damages 
for  breach  of  the  contract,  and  for  profits  made  by  the  respondent 
on  piano  players ;  that  in  his  action  the  relator  showed  that  the 
respondent  was  manufacturing  and  selling  automatic  players  under 
the  name  of  "  Ludwig  &  Co.,"  and  cuts  or  illustrations  from  its 
catalogue  in  which  were  shown  "piano  players"  manufactured  and 
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Bold  by  the  respondent ;  that  there  is  a  distinction  well  understood 
in  the  trade  between  the  "  piano  plaj'er"  and  tlie  *'  player  piano ; " 
that  the  "piano  player"  is  a  device  to  be  placed  in  front  of  a 
pianoy  and,  when  used  by  the  performer,  operates  directly  on  the 
keyboard  and  can  be  removed  from  one  instrument  to  another,  but 
that  the  "  player  piano  "  contains  within  the  case  of  the  piano  "  a 
mechanism  which  permits  the  piano  being  played  automatically," 
and  is  a  part  of  the  particular  piano  for  which  it  is  constructed,  and 
**  may  be  played  by  the  pcVformer  operating  upon  the  keyboard 
directly  or  by  the  use  of  the  automatic  mechanism ; "  that  in  the 
action  brought  by  the  relator  the  respondent  has  interposed  a 
counterclaim  demanding  the  cancellation  of  the  agreement  upon 
the  ground  that  the  same  was  procured  in  fraud  of  the  rights  of  its 
stockholders,  and  that  it  was  procured  in  violation  of  the  relator's 
trust  relation  to  the  corporation  ;  that  the  president  and  treasurer 
of  the  respondent  believe  that  the  relator's  application  is  not  made 
in  good  faith  for  the  purpose  of  protecting  his  interests  as  a  stock- 
holder, but  to  gain  an  unfair  advantage  over  it  by  ascertaining  the 
names  of  its  customers  and  the  price  which  it  pays  for  material  and 
labor  and  the  price  at  which  it  sells  its  various  instruments,  and  for 
the  purpose  of  using  the  examination  on  the  trial  of  his  action 
against  it.  The  motion  for  the  writ  of  mandamus  was  heard  on  the 
24th  day  of  December,  1907.  Thereafter  the  court  granted  lea\  e 
to  the  respondent  to  file  additional  affidavits  tending  to  show  that 
during  the  argument  of  the  motion  a  representative  of  and  writer 
for  the  Musical  Courier^  a  trade  paper  printed  and  published 
in  the  city  of  New  York,  sat  beside  the  relator  and  engaged  in  con- 
versation with  him,  and  that  thereafter,  in  the  issue  of  saidi  Musical 
Courier  published  on  the  28th  day  of  December,  1907,  an  article 
was  published  concerning  this  litigation,  setting  out  in  full  the  mov- 
ing papers,  together  with  the  complaint  in  the  action  by  the  relator 
against  the  respondent,  the  substance  of  the  answer  therein  and  a 
copy  of  the  plaintiff's  reply  thereto  ;  that  a  marked  copy  of  said 
Musical  Courier  was  sent  to  varions  officers,  stockholders  and 
employees  of  the  respondent  and  to  some  of  its  customers  and  per- 
sons from  whom  it  purchases  materials  and  to  its  hank,  which  have 
given  rise  to  inquiries  concerning  its  financial  responsibility.  The 
relator  in  opposition  to  the  motion  for  leave  to  file  the  supple- 
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mental  affidavits,  presented  affidavits  tending  to  show  that  he  was  not 
responsible  for  tlie  presence  on  the  hearing  of  the  nnotion  of  the 
correspondent  of  tlie  Musical  Courier,  but  that  on  being  infornaed 
by  such  correspondent  that  he  intended  to  publish  a  full  account  of 
the  proceedings,  the  attorney  of  record  of  the  relator  stated  that  he 
preferred  tliat  the  papers  be  published,  rather  than  coininented 
upon.  It  appears  that  a  representative  of  the  Mttsical  Courier 
applied  to  the  respondent  for  its  answering  affidavits  and  its  answer 
in  the  action^  but  he  was  not  permitted  to  see  or  copy  the  same. 
The  relator  admitted  that  most  of  the  marked  copies  of  wJiich  com- 
plaint was  made  were  mailed  by  his  direction,  and  his  explanation 
of  the  circumstances  under  which  he  caused  this  to  be  done  tends 
to  show  that  he  was  not  actuated  by  bad  faith  or  a  desire  to  injure 
the  respondent,  but  that  the  information  had  been  solicited  from 
him  in  a  manner  and  under  circumstances  leading  him  to  believe 
that  it  was  better  that  his  claims  be  presented  in  full  from  the  docu- 
ments rather  than  stated  by  himself  or  his  attorney.  Those  to 
whom  the  papers  were  forwarded  either  had  business  relations  with 
the  relator's  company  or  were  interested  in  the  affairs  of  the 
respondent  in  common  with  him,  or  were  personal  friends  of  his 
and  tlius  interested  in  the  outcome  of  the  litigation.  The  action  of 
the  relator  and  his  attorney  in  furnishing  the  copies  of  the  papers 
to  the  Musical  Courier,  and  in  requesting  that  copies  of  the  publi- 
cation be  forwarded  to  some  of  the  parties  to  whom  they  were  sent 
was  indiscreet  and  unwarranted,  but  does  not  afford  sufficient 
ground  to  deprive  him  of  his  rights  as  a  very  large  stockholder  in 
the  respondent.  His  counsel  who  argued  the  appeal  for  the  relator 
expressly  disclaimed  on  the  argument  of  the  motion  below  and  on 
the  argument  of  the  appeal  any  desire  to  discover  the  names  of  the 
customers  of  the  respondent.  The  fact  that  the  relator  and  his 
company  are  manufacturing  somewhat  similar  instruments  to  tlioee 
manufactured  by  the  respondent  is  no  justification  for  refusing  the 
inspection.  The  relator  concededly  has  the  right  to  manufacture 
and  sell  the  instruments  which  he  and  his  company  are  manufac- 
turing and  selling,  and  he  and  his  assigns  have  the  exclusive 
right  to  use  the  name  "Ludwig"  in  connection  with  the  manu- 
facture and  sale  of  piano  players,  and  if  his  contention  in  the 
action   be   sustained   the   respondent  is    violating    those    rights. 
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Tiie  relator's  contract  with  respondent  for  the  manufacture  of 
piano  players  may  or  may  not  be  enforcible,  but  when  the  cor- 
poration acquired  the  business  of  the  copartnership,  the  right  to 
m  mufacture  and  sell  piano  players  was  reserved.  It  was,  there- 
fore, a  right  existing  in  the  relator  before  the  respondent  was 
organized,  lie  is  in  no  sense  an  interloper,  but  a  bona  fide  stock- 
holder of  the  respondent,  whose  interests  in  the  respondent  are  so 
vast  tliat  he  is  entitled  to  accurate  information  with  respect  to  its 
management,  in  view  of  the  manner  in  which  its  funds  have  been 
expended  on  property  owned  by  the  sister  to  the  president  of  the 
company. 

It  follows  that  the  order  should  be  reversed,  witli  ten  dollars  costs 
and  disbursements,  and  motion  granted,  with  ten  dollars  costs;  the 
order  for  the  writ  and  tlie  writ,  however,  to  contain  a  clause 
excepting  from  its  operation  those  parts  of  the  books  and  records 
of  the  corporation  showing  the  names  of  its  customers. 

Clarke,  Houghton  and  Scott,  JJ.,  concurred;  Ingbaham,  J., 
concurred  in  result. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted  to  the  extent  stated  in  opinion,  with  ten  dollars 
costs.     Settle  order  on  notice. 


Saj£uel  Wiener,  Appellant,  -y.  Solomon  Boehm  and  Bernhard 
Heine,  Kespondents,  Impleaded  with  Isaac  Mayer  and  Henry 
Mayer,  Defendants. 

First  Department,  June  5,  1908. 

Uortga^  —  payment  by  grantee  —  pleading  —  demurrer  —  good  defense 
incorporated  in  bad  defense. 

Between  the  grantor  and  grantee  of  mortgaged  premises,  the  lands  become  the 

primary  fund  for  the  payment  of  the  debt.    Payment  by  the  grantee  inures  to 

the  benefit  of  the  grantor. 
In  an  action  on  a  bond,  a  defense  that  said  bond  was  secured  by  a  mortgage 

which  defendant's  grantees  paid  when  due  is  good,  although  there  be  no 

allegation  as  to  whom  payment  was  mnde. 
Where  a  defendant  repeats  by  specific  reference  all  the  allegations  of  a  good 

defense  in  four  other  separate  defenses  the  sufficiency  of  the  new  matter 

alleged  cannot  be  tested  by  demurrer. 
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The  remedy  is  to  strike  out  as  redundant  the  defense  repeated,  if  it  be  immate- 
rial to  the  additional  defense  attempted  to  be  interposed  by  the  new  matter. 

Repeating  in  a  succeeding  defense  allegations  in  a  preceding  defense  by  refer- 
ence instead  of  in  hae  wrba  is  often  desirable,  but  not  where  the  allegatioia 
cannot  be  definitely  identified,  or  without  including  immaterial  matter. 

Appeal  by  the  plaintiff,  Samuel  Wiener,  from  an  interlocntory 
judgment  of  the  Supreme  Court  in  favor  of  the  defendants,  entered 
in  tlie  office  of  the  clerk  of  the  county  of  New  York  on  the  4th  day 
of  March,  1908,  upon  the  decision  of  the  court,  rendered  after  a 
trial  at  the  New  York  Special  Term,  overruling  the  plaintiff's 
demurrer  to  five  separate  defenses  contained  in  the  amended  answer 
of  the  defendants  Boehm  and  Heine  to  the  first  cause  of  action  set 
forth  in  the  complaint  and  to  five  separate  defenses  contained  in 
the  same  pleading  to  the  second  cause  of  action  set  forth  in  the 
complaint. 

Edward  W.  S.  Johnston^  for  the  appellant 

Ilarry  L.  HaaSy  for  the  respondents. 

Lauqhlin,  J. : 

The  fii*st  count  of  the  complaint  alleges  a  cause  of  action  on  a 
bond  executed  by  the  defendants  jointly  and  severally  to  one 
Samuel  Jackson  on  the  2l6t  day  of  April,  1905,  whereby  they 
promised  to  pay  the  sum  of  $4,500,  with  interest  thereon,  on  the 
21st  day  of  October,  1906,  which  bond  was  assigned  to  the  plain- 
tiff on  the  day  payment  thereof  became  due.  The  second  count  is 
on  a  similar  cause  of  action,  the  only  difference  being  that  the  bond 
on  which  that  cause  of  actioti  is  founded  was  conditioned  for  the 
payment  of  $4,000.  The  respondents,  for  the  first  defense  to  the 
first  cause  of  action  in  their  amended  answer,  admitted  the  execu- 
tion of  the  bond  and  non-payment  by  them,  but  put  in  issue  the 
assignment  thereof  and  the  allegations  with  respect  to  the  demand 
of  payment. 

The  respondents  "For  a  second,  separate  and  distinct  answer 
and  defense"  to  the  first  cause  of  action,  alleged  in  substance 
that  the  bond  was  secured  by  a  mortgage  on  premises,  which  are 
described,  owned  by  the  respondents  and  the  defendant  Henry 
Mayer ;  that  thereafter  and  on  the  30th  day  of  June,  1906,  the 
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defendants  who  execated  the  mortgage  conveyed  the  premises 
*'  subject  to  the  said  indebtedness  secured  by  said  mortgage  "  and 
their  grantees  entered  into  possession;  that  thereafter  and  on  the 
day  the  indebtedness  became  due  their  grantees  paid  the  same  in 
full,  together  with  interest,  and  the  indebtedness  was  thereby  dis- 
charged. It  seems  quite  clear  that  these  facts  constitute  a  good 
defense.  As  between  the  grantors  and  the  grantees  the  premises 
became  the  primary  fund  for  the  payment  of  the  indebtedness  evi- 
denced by  the  bond  and  secured  bj'  the  mortgage.  Payment  by  the 
grantees,  whose  title  was  subject  to  be  divested  by  foreclosure  of 
the  mortgage,  inured  to  the  benefit  of  the  respondents.  It  is  not 
expressly  alleged  that  the  indebtedness  was  paid  to  the  plaintiff  or 
that  it  was  paid  before  the  assignment  of  the  bond  to  the  plaintiff, 
but  the  allegations  are  sufficient  to  admit  proof  upon  the  trial  to 
show  that  the  payment  was  made  to  the  party  entitled  to  receive  the 
money.  It  follows,  therefore,  that  the  demurrer  to  this  defense 
was  properly  overruled. 

In  the  four  other  separate  defenses  specified  as  ''Third," 
"  Fourth,"  "  Fifth  "  and  "  Sixth  "  separate  answers  and  defenses, 
the  respondents  repeat,  by  specific  reference,  all  of  the  allegations 
contained  in  the  defense  specified  as  "  Second,"  which,  as  already 
observed,  is  good.  The  decisions  of  the  courts  have  not  been  uni- 
form with  respect  to  the  question  as  to  whether  a  general  denial  or 
denials  of  allegations  essential  to  the  plaintiff's  right  to  recover, 
repeated  in  a  separate  defense,  or  the  repetition,  by  reference,  of 
allegations  constituting  a  good  defense  in  a  separate  defense  setting 
forth  new  matter,  which,  standing  by  itself,  would  not  constitute 
a  defense,  protects  the  new  matter  against  demurrer.  It  is  impor- 
tant to  the  legal  profession  and  to  the  courts  to  have  the  rule  set- 
tled, but  which,  whether  it  be  settled  in  the  affirmative  or  in  the 
negative  is  not  so  important,  for  it  will  be  understood  that  such 
reiteration  of  denials  or  such  repetition  of  a  good  defense  pre- 
cludes testing  by  demurrer  the  sufficiency  of  the  new  matter  pre- 
sented by  the  defense  into  which  such  denials  or  preceding  defense 
are  incorporated  —  then  it  will  be  understood  that  the  remedy  is  to 
strike  out  as  redundant  the  denials  or  defense  thus  repeated  if  it  be 
not  material  to  the  additional  defense  attempted  to  be  interposed  by 
App.  Div.— Vol.  CXXVI.        45 
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the  new  matter.   This  rule  has  certain  advantages,  provided  the  courts 
on  motions  to  strike  out  such  matter  as  redundant,  bear  in  mind  the 
importance  of  eliminating  such  denials  and  repetitions  where  not  mat&' 
rial  and  necessary  to  render  the  new  matter  available  or  to  constitute 
it  a  complete  defense  to  the  end  that  the  suflSciency  of  the  defense 
sought  to  be  interposed  by  tlie  new  matter  may  be  decided  on 
demurrer.     The  question  of  tlie  materiality  of  denials  to  the  new 
matter  interposed  as  a  defense  may  well  be  determined  on  motion  to 
strike  out  such  denials  as    redundant.     So,  too,  with  i-espect  to 
repeating  allegations  contained  in  another  separate  defense.     It  is 
sometimes  proper  to  incorporate  denials  or  allegations  by  reference 
without  repeating  them  at  length.     The  new  matter  might  be  insuf- 
ficient to  constitute  a  defense,  but  with  the  denials  or  allegations 
thus  repeated  the  new  matter  may  present  an  additional  defense 
not  embraced  in  the  preceding  defense.     Repeating  in  a  succeeding 
defense  allegations  contained  in  a  preceding  defense   which   are 
material  and  essential  to  the  new  matter  in  the  succeeding  defense, 
by  reference  instead  of  repeating  the  allegations  in  hose  verba^  is 
often  more  convenient  and  desirable,  for  it  tends  to  bring  about 
conciseness  and  credit  in  pleading,  which  is  desirable  where  the 
allegations  sought  to  be  repeated  may  thus  be  clearly  and  definitely 
pointed  out ;  but  where  the  allegations  sought  to  be  repeated  cannot 
be  thus  identified  with  definiteness  or  without  including  immaterial 
allegations  it  is  bad  practice.     It  follows  that  all  of  the  separate 
defenses  to  which  the  demurrer  relates  are  sufficient.     It  is  proper 
to  observe,  however,  that  all  of  the  alleged  defenses  should  have 
been  incorporated  in  one,  for  they  merely  present  the  plea  of  pay- 
ment by  the  grantees  of  the  mortgaged  j)remises,  while  the  lands 
which  they  held  were,  as  between  them  and  their  grantors,  subject 
to  be  appropriated  primarily  to  the  payment  of  tlie  indebtedness 
secured  by  the  mortgage,  and  upon  which  this  action  is  founded. 
Many  of  the  allegations  in  the  succeeding  alleged  separate  defenses 
might  properly  have  been  incorporated  in  the  first  defense,  present- 
ing the  plea  of  payment,  but  they  merely  enlarge  upon  and  set  forth 
more  fully  what  took  place  between  the  parties  with  respect  to  an 
attempt  to  continue  in  full  force  and  eflFect  the  bond  and  mortgage. 
It  is  alleged  in  the  **  Third  "  separate  defense,  in  substance,  that  at 
the  time  of  the  payment  of  the  indebtedness  by  the  grantees  of  the 
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mortgaged  premises,  instead  of  having  the  mortgage  discharged  of 
record  and  the  bond  canceled,  they  fraudulently  caused  both  to  be 
assigned  to  the  plaintiff  without  consideration,  and  that  he  holds  the 
same  as  their  agent  and  has  no  personal  interest  therein.  The  only 
new  matter  set  up  in  tlie  "  Fourth  "  defense  is  that  the  plaintiff,  with- 
out the  knowledge  or  consent  of  the  respondents,  extended  the  time  of 
payment  by  an  agreement  with  the  grantees  of  the  mortgaged  prem- 
ises. No  consideration  for  such  agreement  is  alleged  nor  is  it  alleged 
that  the  equity  of  redemption  was  at  that  time  worth  the  amount  of 
the  indebtedness  which  would  be  essential  to  release  the  defendants. 
{Matter  of  Piza^  5  App.  Div.  181.)  The  new  matter,  therefore, 
standing  alone  would  constitute  no  defense.  Inasmuch  as  the  allega- 
tions repeated  by  reference  in  that  defense  were  not  material  to  the 
new  matter,  they  could  have  been  stricken  out  as  redundant,  and  then 
the  sufficiency  of  that  defense  might  have  been  tested  by  demurrer. 
The  only  new  matter  attempted  to  be  presented  by  the  "  Fifth " 
alleged  separate  defense  is  that  the  grantees  of  the  mortgaged  prem- 
ises did  not  pay  the  taxes  and  assessments  levied  against  the  same,  or 
the  principal  or  interest  on  the  bond  and  mortgage,  and  that  thereby 
the  value  of  the  property  as  security  for  the  indebtedness  was  greatly 
decreased  and  that  these  acts  were  wrongful  and  fraudulent  as 
against  the  respondents  and  released  them  from  liability.  This 
new  matter  likewise  is  insufficient,  for  there  was  no  leg^l  obligation 
on  the  part  of  the  grantees  of  the  mortgaged  premises  to  pay  the 
taxes  and  assessments  or  the  principal  or  interest  secured  by  the 
bond  and  mortgage  and  there  was  no  legal  or  equitable  obligation 
on  the  part  of  the  plaintiff  on  the  facts  shown  to  commence  the 
action  sooner  than  he  did  or  to  foreclose  the  mortgage.  This  action 
was  commenced  on  tlie  11th  day  of  October,  1907,  or  about  eighteen 
months  after  the  indebtedness  became  due  and  payable.  Doubtless 
the  plaintiff  assuming  that  the  indebtedness  had  not  been  paid, 
could  have  been  compelled  to  foreclose  the  mortgage  and  to  have 
applied  the  proceeds  to  the  payment  of  the  indebtedness  before 
suing  on  the  bond  on  account  of  a  contract  between  the  grantore 
and  grantees  of  the  mortgaged  premises,  to  which  he  was  not  a 
party,  by  which  the  land  became  primarily  liable  for  the  debt, 
under  the  well-settled  rule  that  a  surety  may  be  discharged  on  the 
failure  of  the  creditor  to  proceed  against  the  principal  debtor,  to  his 
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damages,  which  rule  has  been  applied  to  cases  of  this  kind  even 
where  the  indebtedness  is  not  assumed  by  the  grantee  of  the  mort^ 
gaged  premises  {liemsen  v.  Beekmariy  25  N.  Y.  552 ;  Gottachalh  v. 
Junginan^  No.  1^  78  App.  Div.  171),  but  he  was  under  no  obligation 
to  proceed  until  the  respondents  demanded  that  he  bring  an  action  to 
foreclose  the  mortgage,  and  the  defense  would  not  be  good  without 
showing  such  demand  and  damages  resulting  from  the  failure  to 
comply  therewitli.  [De  Caumont  v.  Hasines,  38  App.  Div.  153; 
Remsen  v.  Beekmauy  8up7*a,)  The  new  matter  contained  in  the 
''Sixth"  alleged  defense  consists  of  additional  allegations  with 
respect  to  the  non-payment  of  taxes,  assessments,  interest  and  prin- 
cipal and  the  failure  to  pay  the  interest  upon  a  prior  mortgage, 
which,  on  account  of  such  failure,  was  foreclosed.  Some  of  the 
observations  already  made  apply  equally  to  this  new  matter  and 
render  further  discussion  thereof  unnecessary. 

The  several  separate  defenses  to  the  second  cause  of  action,  the 
sufBciency  of  which  are  presented  by  the  demurrer,  are  to  the  same 
effect  as  those  already  considered,  the  only  difference  being  that 
they  relate  to  the  second  cause  of  action,  but  there  is  no  difference 
in  legal  effect. 

It  follows  that  the  interlocutory  judgment  should  be  affirmed, 
with  costs. 

Ingraham,  McLaughlin,  Houghton  and  Soott,  JJ.,  concurred. 

Judgment  affirmed,  with  costs,  with  leave  to  plaintiff  to  witiidraw 
demurrer  on  payment  of  costs. 


Samuel  Wiener,  Appellant,  v.  Isaac  Mayer  and  Henry  Maykr, 
Respondents,  Impleaded  with  Solomon  Boehm  and  Bernhard 
Heine,  Defendants. 

First  Department,  June  5,  1908. 

Pleading  —  demurrer  —  similar  defenses  sustained. 

Where  the  separate  defenses  of  two  defendants  are  of  the  same  nature  as  those 
of  other  defendants  which  have  been  sustained  upon  demurrer,  a  demurrer 
therntc  i»'iU  be  overruled 
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Appeal  by  the  plaintiff,  Samuel  Wiener,  from  an  interlocutory 
judgment  of  the  Supreme  Court  in  favor  of  the  defendants  Mayer, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
26th  day  of  February,  1908,  upon  the  decision  of  the  court,  rendered 
after  a  trial  at  the  New  York  Special  Term,  overruling  the  plain- 
tiff's demurrer  to  certain  separate  defenses  contained  in  the  amended 
answer  of  the  defendants  Mayer. 

Edward  W,  S.  Johnston^  for  the  appellant. 

Hose  dk  Putzely  for  the  respondents. 

PbR  ClTRIAM  : 

The  separate  defenses  interposed  by  the  respondents  IsAac  and 
Henry  Mayer  are  of  the  same  nature  as  those  interposed  by  the 
defendants  Boehm  and  Heine,  to  wliich  the  plaintiff  demurred,  and 
which  are  sustained  as  sufficient  by  a  decision  of  this  court  handed 
down  herewith  on  an  appeal  by  plaintiff  from  an  interlocutory 
judgment  overruling  his  demurrer  thereto.  (  Wiener  v.  Boehm ^  126 
App.  Div.  703.)  The  only  material  difference  between  the  defenses 
considered  on  the  other  appeal  and  the  defenses  interposed  by  these 
respondents  is  that  the  latter  defenses  are  more  definite,  full  and  com- 
plete, and  the  defense  that  plaintiff,  by  an  agreement  with  the  grantees 
of  the  mortgaged  premises,  extended  the  time  of  payment  contains 
an  allegation  tiiat  the  extension  was  made  for  a  good  and  valuable 
consideration.  With  these  exceptions,  the  discussion  in  the  opinion 
delivered  in  deciding  the  other  appeal  is  applicable  to  the  defenses 
interposed  by  the  respondents,  and  further  discussion  is  not  required. 

It  follows  that  the  interlocutory  judgment  should  be  affirmed, 
with  costs,  on  the  authority  of  that  opinion. 

Present  —  Ingraham,  McLaughlin,  Laughlin,  Houghton  and 
SOOTT,  JJ. 

Judgment  affirmed,  with  costs,  with  leave  to  the  plaintiff  to  with- 
draw demurrer  on  payment  of  costs. 
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KioKA  Cohen,  Plaintiff,  v.   Joseph   Haberman,   Defendant. 

First  Department,  June  5,  1908. 

Partnership  —  dissolution  —  assignment   of  assets  —  claims    against 
bondsmen  of  defaulting  employee. 

Where,  on  the  dissolution  of  a  partnership,  one  partner,  without  an  examination 
of  the  books,  purchased  the  accounts  and  bills  receivable  and  other  assets, 
including  any  rights  of  indemnity  on  the  bond  of  the  firm  bookkeeper,  and  it 
was  agreed  to  divide  the  cash  on  hand  and  in  the  bank,  all  rights  arising  on  a 
subsequent  discovery  that  the  bookkeeper  had  defaulted  and  all  claims  against 
his  bondsmen  and  the  bank  which  cashed  the  forged  checks  belong  to  the 
partner  purchasing  them  and  are  not  to  be  regarded  as  part  of  the  cash  on 
hand. 

As  there  was  no  examination  of  the  books  at  the  time  of  the  assignment,  there 
can  be  no  claim  of  mutual  mistake. 

Scott,  J.,  dissented,  with  opinion. 

Submission  of  a  controversy  upon  an  agreed  statement  of  facts, 
piireuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Joseph  3f,  ProskaueTy  for  the  plaintiff. 

Benno  Lewinson^  for  the  defendant. 

Houghton,  J. : 

The  parties  submit  their  controversy  pursuant  to  section  1279  of 
the  Code  of  Civil  Procedure,  and  by  their  stipulated  facts  show  that 
plaintiff  and  defendant  had  been  partners  for  several  years  when 
defendant  purchased  the  good  will,  stock,  fixtures,  accounts  and 
bills  receivable  for  a  stipulated  price.  The  dissolution  and  transfer 
agreement  provided  that  cash  in  bank  and  on  hand,  however,  should 
be  equally  divided.  The  ordinary  business  account  books  had  been 
kept  by  the  firm,  but  no  accounting  or  trial  balance  was  had  on  the 
dissolution  and  purchase.  The  cash  was  divided,  the  dissolution 
agreement  executed  and  the  consideration  paid,  and  some  months 
thereafter  the  defendant  caused  an  examination  of  the  account 
books  to  be  made  by  an  expert  accountant,  and  it  was  discovered 
that  a  bookkeeper  emploj^ed  by  the  firm  had,  prior  to  the  dissolu- 
tion, forged  the  indorsement  of  the  firm  to  certain  checks  sent 
to  it  by  customers  in  payment  of  bills,  and  converted  the  money 
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to  his  own  use.  The  aggregate  of  these  forgeries  was  $5,600,  whicli 
on  the  books  was  credited  as  having  been  paid  to  the  linn  by  the 
various  customers  whose  checks  the  bookkeeper  had  thus  appro- 
priated. Neither  plaintiff  nor  defendant  knew  until  such  examina- 
tion was  made  of  this  larceny  of  the  funds  of  the  firm.  The  book- 
keeper was  under  bonds  to  a  limited  amount,  and  from  his  bonds- 
men and  from  the  bank  which  cashed  the  checks  the  defendant 
realized  the  sum  of  $4,500.  The  plaintiff  demanded  one-half  of 
this  amount,  which  the  defendant  refused  to  pay,  and  the  parties 
submit  the  question  of  her  right  to  recover. 

We  are  of  the  opinion  that  the  plaintiff  cannot  recover.  The 
$4,500  which  the  defendant  succeeded  in  collecting  because  of  the 
defalcation  cannot  be  considered  cash  on  hand  which  was  to  be 
divided  equally.  The  rights  of  the  firm  arising  out  of  the  defalca- 
tion were  choses  in  action  and  claims  against  the  forger  and  his 
bondsmen  and  the  bank  which  illegally  cashed  the  forged  checks. 
If  the  defalcation  had  not  occurred,  the  firm  would  have  been 
richer  by  its  amount,  and  doubtless  the  defendant  would  have  been 
obliged  to  pay  a  larger  sum  for  the  plaintiff's  half  interest,  or  there 
would  have  been  more  cash  on  hand  to  divide.  This  circumstance 
does  not  give  the  plaintiff  the  right  to  recover,  however,  for  ehesold 
to  the  defendant  all  accounts  and  bills  receivable  of  the  firm  as  well 
as  its  other  assets  for  a  lump  sum  and  specifically  assigned  to  defend- 
ant all  right  to  the  indemnity  held  against  defalcations  of  the  dis- 
honest bookkeeper.  There  was  no  examination  of  the  account 
books,  and  hence  there  can  be  no  claim  of  mutual  mistake  with 
respect  to  the  various  amounts  paid  by  customers  on  account  or 
which  remained  due  from  them.  Had  there  been  an  examination 
of  the  accounts  due  the  firm  and  the  bills  receivable  and  had  the 
parties  made  a  mutual  mistake  respecting  them,  the  plaintiff  very 
likely  would  have  been  entitled  to  relief  upon  that  ground  from 
the  bargain  which  she  made.  If,  too,  there  had  been  a  mutual  mis- 
take in  counting  up  the  money  which  was  to  be  equally  divided,  the 
plaintiff  would  be  entitled  to  a  correction  of  that  mistake  and  to 
her  rightful  share.  There  was  no  examination,  however,  and  the 
stipulated  facts  do  not  show  that  the  defendant  had  superior  knowl 
edge  or  suppressed  any  facts  or  improperly  induced  an  acceptance 
of  the  purchase  money  or  an  assignment  of  rights  under  the  indeni- 
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nity  bond.  Without  any  examination  of  the  books  the  defendant 
bought  all  the  accounts,  good  and  bad,  much  or  little,  indnding  the 
good  will  and  stock  and  fixtures  of  the  partnership -and  paid  a  lump 
sum  for  them  satisfactory  to  plaintiff.  By  such  a  purchase  he 
bought  and  the  plaintiff  sold  all  that  was  due  to  the  firm  from  any 
source,  which  included  claims  against  the  bookkeeper  as  well  as 
against  others  arising  out  of  his  dishonest  acts.  It  would  be  doing 
violence  to  the  stipulated  facts  to  regard  the  claim  for  the  stolen 
money  as  cash  on  hand. 

The  plaintiff  does  not  ask  to  be  relieved  from  her  contract  of 
dissolution  and  sale  because  of  mutual  mistake.  She  demands  only 
a  division  of  the  amount  which  the  defendant  realized  from  the 
indebtedness  which  arose  in  favor  of  the  firm  because  of  the  defal- 
cation of  its  bookkeeper. 

We  see  no  ground  upon  which  recovery  can  be  ordered  for  her, 
and  we,  therefore,  direct  that  judgment  be  entered  for  defendant, 
with  costs. 

Ikgbaham,  MoLaughlik  and  Clabke,  JJ.,  concurred  ;  Scxyrr,  J., 
dissented. 

SooTT,  J.  (dissenting) : 

The  language  of  the  dissolution  agreement  and  of  the  assign- 
ment  by  plaintiff  to  defendant  of  all  of  her  interest  in  the  copart- 
nership assets  is  undoubtedly  sufficient  to  cover  the  claims  of  the 
firm  upon  whoever  might  be  liable  for  the  bookkeeper's  defalca- 
tion. Still  I  do  not  think  that  that  amount  should  have  been  held  to 
have  been  within  the  lines  of  these  documents  because  it  is  con- 
ceded that  both  partners  were  ignorant  of  the  defalcations  and  the 
amount  thereof  could  not  have  been  within  their  intentions  when 
they  agreed  to  the  dissolution.  There  was  clearly  a  mutual  mistake 
of  fact,  and  ex  ceqtco  et  bono  the  defendant  should  not  profit  by  it 

Judgment  ordered  for  defendant,  with  costs.  Settle  order  on 
notice. 
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IsBELL-PoBTEB    CoHPANT,    Bespondont,    V.    Isaac    HsiNEMANy 

Appellant. 

First  Department,  June  6,  1908. 

Sale  —  quantum  meruit  —  evidence  of  value  —  stare  deciiia. 

Where  plaintiff  asserts  that  defendant  accepted  a  certain  ice  machine  different 
from  the  one  contracted  for,  and  demands  its  value,  the  action  is  on  quantum 
meruit^  and  on  a  denial  of  the  acceptance  by  the  defendant,  that  question  is  for 
the  Jury. 

The  value  of  the  machine  is  also  for  the  jury,  and  on  that  question  it  is  error 
to  allow  the  plaintiff  to  show  the  difference  in  value  between  the  machine  con- 
tracted for  and  that  delivered.  The  value  must  be  shown  by  witnesses  familiar 
with  the  market  price  of  the  machine  installed. 

Where  the  Appellate  Division  has  held  a  complaint  to  be  on  quantum  meruit,  the 
trial  court  should  follow  the  decision. 

Appeal  by  the  defendant,  Isaac  Heinemanj  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  31st  day  of  October, 
1907,  upon  the  verdict  of  a  jury  rendered  by  direction  of  the 
court,  and  also  (as  stated  in  the  notice  of  appeal)  from  an  order 
entered  in  said  clerk's  office  in  November,  1907,  denying  the 
defendant's  motion  for  a  new  trial. 

Jesse  S.  Epstein^  for  the  appellant. 

Jay  E,  Whiting^  for  the  respondent. 

Houghton,  J. : 

The  plaintiff's  complaint  was  before  this  court  on  demurrer  to 
certain  defenses  set  up  by  the  defendant,  and  we  held  that  the 
action  was  on  quantum  meruit  to  recover  the  value  of  a  certain  ice 
plant  installed  and  alleged  to  have  been  accepted  and  used  by 
defendant.     (113  App.  Div.  79.) 

The  trial  court  ruled  that  the  complaint  was  not  on  quojitum 
meruit  but  upon  the  original  contract  entered  into  between  plaintiff 
and  defendant,  and  held  that  the  defendant  had  conclusively  accepted 
a  machine  concededly  of  less  value  than  the  one  contracted  for,  and 
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directed  a  verdict  for  plaintifi  against  the  protest  of  defendant  that 
even  upon  that  theory  there  were  questions  of  fact  for  the  jury. 

Although  the  making  of  the  original  contract  is  set  forth  in  the 
complaint,  it  is  alleged  by  the  plaintiflE  that  the  ice  plant  installed 
did  not  meet  the  requirements  of  the  contract,  and  the  final  concla- 
sion  of  the  pleading  is  that  the  defendant  accepted  the  one  which 
was  in  fact  installed,  and  thereby  became  indebted  for  its  value,  for 
which  sum  judgment  is  demanded. 

The  complaint  is  clearly  on  quantum  meruity  but  whether  it  is 
or  not,  this  court  having  so  held,  the  trial  court  should  have  fol- 
lowed our  decision. 

The  defendant  denied  that  he  ever  agreed  to  accept  the  machine 
installed,  and  testified  that  he  requested  plaintiff  to  remove  it  from 
his  premises.  The  plaintiflE  produced  evidence  to  the  effect  that 
defendant  had  accepted  it,  and  hence  was  liable  to  pay  for  it. 
A  question  of  fact  was  thus  made  for  the  jury,  and  not  for  the 
court,  and  it  was  error  to  refuse  to  submit  that  question  to 
them. 

Nor  was  it  proper  to  refuse  to  submit  to  the  jury  the  question  of 
the  value  of  the  plant  installed.  It  is  true  that  defendant  had 
given  no  expert  evidence  of  its  value,  but  he  had  shown  facts  from 
which  it  might  be  inferred  that  the  cost  of  running  was  excessive, 
and  witnesses  had  testified  that  economy  in  running  such  a  machine 
affected  its  value. 

The  court  was  also  in  error  in  permitting  the  plaintiff  to  prove 
the  difference  in  value  between  the  machine  contracted  for  and  the 
machine  installed.  Such  proof  was  not  a  proper  method  of  ascer- 
taining the  value  of  the  machine  which  defendant  accepted,  if  he 
did  accept  it.  The  contract  price  of  the  other  machine  was  no 
guide  for  determining  the  value  of  the  one  furnished,  and  evidence 
from  such  comparison  was  improper.  The  plaintiff  ha^  sued  for 
the  value  of  an  ice  machine  and  plant  which  it  claims  the  defendant 
accepted  in  place  of  the  one  which  it  contracted  to  furnish  to  him. 
The  value  of  the  machine  and  plant  installed  can  be  proved  by  wit- 
nesses familiar  with  the  market  price.  If  the  defendant  by  word 
or  action  accepted  the  machine  which  plaintiff  furnished  in  place  of 
the  one  which  was  agreed  upon,  he  should  pay  its  fair  value. 
Whether  he  accepted  it  or  not,  and  its  value,  are  both  questions  to 
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be  determined  by  a  jury,  and  not  by  the  court,  in  the  form  of  a 
direction  of  verdict. 

The  judgment  and  order  must  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event. 

Ingraham,  McLaughlin,  Laughlin  and  Clarke,  JJ.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 


Leopold  Geisler,  as  Administrator,  etc.,  of  Lizzie  Butz,  Deceased, 
Kespondent,  v.  David  Stevenson  Brewing  Company,  Appellant. 

First  Department,  June  5, 1908. 

Ck>iiversioii  —  assignment  of  lease  —  removal  of  goods  by  assignee. 

One  holding  an  absolute  assignment  of  a  lease  may  remove  property  belonging 
to  his  assignor  and  store  it  subject  to  the  owner's  order.  Such  removal  is  not 
a  conversion  when  there  is  no  refusal  to  deliver,  but,  on  the  contrary,  a  request 
that  the  owner  retake  possession. 

Appeal  by  the  defendant,  the  David  Stevenson  Brewing  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  theplain- 
tifif,  entered  in  the  office  of  tlie  clerk  of  the  county  of  New  York 
on  the  6th  day  of  November,  1907,  upon  the  verdict  of  a  jury,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  12th  day  of 
November,  1907,  denying  the  defendant's  motion  for  a  new  trial 
made  npon  the  minutes. 

Anson  Jf.  Beard,  for  the  appellant. 

Edwa7*d  A,  Alexander,  for  the  respondent. 

Houghton,  J. : 

In  1902  one  Andrew  Butz  executed  and  delivered  to  the  defend- 
ant a  chattel  mortgage  npon  certain  furniture  and  fixtures  in  a  saloon 
conducted  by  him.  The  m.ortgage  contained  as  part  of  the  prop- 
erty pledged  an  assignment  of  the  lease  of  the  premises  in  which  the 
basiness  was  being  conducted.  He  died  leaving  a  will  bequeathing 
all  his  property  to  plaintiflE's  intestate,  his  wife,  and  making  her 
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executrix.  His  will  was  duly  probated  and  letters  testamentarj 
were  issued  to  her  and  she  continued  the  business,  taking  possession 
of  the  mortgaged  property  and  leased  premises.  In  1903  she  made 
an  absolute  assignment  of  the  lease  to  defendant,  but  continued  iu 
possession  until  her  death  in  1904. 

At  the  time  of  her  decease  there  was  in  the  saloon  certain  property 
belonging  to  her  not  covered  by  the  chattel  mortgage.  Between 
her  death  and  the  appointment  of  plaintiff  as  her  administrator  the 
defendant  removed  from  the  premises  to  its  warehouse  tliis  property 
belonging  to  the  intestate  and  notified  the  plaintiff  shortly  after  his 
qualifying  as  administrator  that  it  had  so  done  and  that  it  held  the 
property  subject  to  his  order.  Defendant  subsequently  urged  plain- 
tiff to  relieve  it  from  the  burden  of  further  storage  by  taking  it  into 
his  possession,  but  instead  of  complying  with  such  request  the  plain- 
tiff brought  this  action  for  conversion  and  has  recovered  a  judgment 
from  which  the  defendant  appeals. 

The  judgment  must  be  reversed.  No  conversion  was  proved. 
Defendant  had  an  absolute  assignment  of  the  lease  of  the  premisea 
in  which  it  found  the  property  belonging  to  plaintiff's  intestate. 
It  had  the  right  if  it  chose  to  remove  the  property  from  these  par- 
ticular premises  and  store  it  in  some  proper  place  subject  to  the 
plaintiff's  order.  The  removal  of  the  property  did  not  constitute  a 
conversion  of  it.  There  was  no  demand  and  refusal  to  deliver,  but 
on  the  contrary  there  was  a  request  to  retake  possession  which  the 
plaintiff  refused  to  do. 

It  is  no  answer  to  defendant's  legal  position  to  say  that  originally 
the  lease  was  held  as  security  only.  Plaintiff's  intestate  had  chosen 
to  make  an  absolute  assignment  of  it.  This  gave  to  defendant 
the  right  to  occupy  the  premises,  and  if  the  plaintiff  did  not  remove 
the  property  belonging  to  his  intestate  from  defendant's  premises 
it  was  the  defendant's  privilege  to  do  so  and  to  store  it  in  some 
otiier  place.  Before  plaintiff  can  assert  that  the  defendant  held  the 
lease  only  as  security  and  in  such  manner  as  to  give  no  right  to 
possession  of  the  premises  covered  by  it,  he  must,  by  appropriate 
action  set  aside  the  absolute  assignment  which  the  defendant  held. 
While  that  remained  the  defendant  had  absolute  right  of  possession 
and  having  such  a  right  it  did  nothing  to  make  it  liable  for  a  conver- 
sion of  the  personal  property  which  it  found  incumbering  it 
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The  judgment  and   order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event. 

Ingbaham,  McLaughlin,  Laughlin  and  Soott,  JJ.,  concurred. 

Judgment    and    order    reversed,   new   trial    ordered,   costs  to 
appellant  to  abide  event. 


The  People  of  the  State  of  New  York,  Eespondent,  v.  Joseph 
Knsso,  Appellant,  Impleaded  with  John  Leonabdo  and  John 

FOY. 

First  Department,  June  5,  1908. 

Evidence  —  robbery  —  corroboration  of  accomplice. 

Od  a  prosecution  for  robbery  evidence  was  given  that  a  person  jointly  indicted 
with  the  defendant  was  an  accomplice.  Subsequently  a  declaration  by  him, 
not  made  in  the  presence  of  defendant,  was  under  objection  received  in 
evidence.  Later,  being  calIed«for  the  People,  he  denied  that  he  was  an  accom- 
plice and  his  testimony  was  used  to  corroborate  testimony  by  other  conspirators 
given  against  defendant. 

HM,  not  ground  for  reversal,  there  being  no  motion  after  the  witness'  own 
testimony  to  strike  out  the  evidence  first  received,  or  request  to  charge 
that  if  the  Jury  found  the  witness  was  not  an  accomplice  they  must  disregard 
the  evidence  of  his  declaration. 

Appeal  by  the  defendant,  Joseph  Russo,  from  a  judgment  of 
the  Court  of  General  Sessions  of  the  Peace  in  and  for  the  county 
of  New  York,  rendered  on  the  25th  day  of  June,  1907,  convicting 
the  defendant  of  the  crime  of  robbery  in  tlie  first  degree,  and  also 
from  an  order  denying  tlie  said  defendant's  motion  for  a  new  trial. 

Loui8  Spiegel^  for  the  appellant. 

William  Travers  Jeromey  District  Attorney  \_Jiobert  C\  Taylor 
Assistant^,  for  the  respondent. 

Houghton,  J. : 

The  defendant  was  indicted  jointly  with  one  Leonardo  and  one 
Foy  for  robbery  in  the  first  degree  in  having,  by  the  aid  of  an 
accomplice  actually  present,  stolen  from  the  person  of  one  Cleary. 

The  complainant  Cleary  testified  that  he  and  his  party,  of  whom 
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Foy  was  one,  were  drinking  in  a  saloon  when  they  were  joined  by 
a  woman  by  the  name  of  A&hton.  Having  gone  from  one  saloon  to 
another  the  woman  suggested  that  he  and  his  party  go  to  her  room, 
which  they  did,  and  almost  immediately  upon  their  arrival  three 
men  burst  in  and  upbraided  and  assaulted  and  robbed  him.  He 
identified  Leonardo  as  one  of  these  men,  but  failed  to  identify  this 
defendant. 

Foy  was  charged  with  the  crime  on  the  theory  that  he  conspired 
to  lure  the  complainant  to  the  scene  of  the  robbery,  and  Leonardo 
and  the  woman  Ashton  testified  to  facts  proving  him  to  be  an 
accomplice. 

Testimony  had  been  given  that  it  had  been  suggested  to  the 
woman  that  she  take  tlie  complainant  to  some  dark  street  so  that 
he  might  be  robbed,  and  she  was  permitted  to  testify,  against  the 
defendant's  objection,  that  it  was  a  declaration  not  made  in  his 
presence  or  hearing ;  that  Foy  whispered  to  her  to  take  the  com- 
plainant to  her  room  instead.  Foy  was  called  as  a  witness  by  the 
People,  and  he  denied  that  he  -told  the  woman  to  take  the  com- 
plainant to  her  room,  and  repudiated  all  participation  in  any  con- 
spiracy to  rob,  and  testified  that  instead  of  being  a  robber  or  accom- 
plice, he  was  one  of  the  victims  of  the  defendant  and  Leonardo, 
and  was  himself  assaulted  by  them  in  furtherance  of  tiieir  robbery 
of  the  complainant. 

The  court  charged  the  jury  that  the  defendant  could  not  be  con- 
victed on  the  evidence  of  the  accomplices  alone,  and  that  one 
accomplice  could  not  corroborate  another,  but  told  them  that  as 
Foy  had  testified  tliat  he  was  not  an  accomplice,  but  one  of  the 
victims  of  the  robbery  in  which  defendant  participated,  if  they 
believed  his  story  there  was  then  sufficient  corroboration  of  the 
accomplices  Leonardo  and  Ashton  upon  which  they  could  find  the 
defendant  guilty. 

The  defendant  complains  that  he  was  either  improperly  convicted 
on  the  evidence  of  accomplices  alone,  or  that  if  Foy  was  not  in  fact 
an  accomplice,  the  admission  of  his  declaration  to  the  woman  Ashton 
was  improperly  received  in  evidence. 

There  was  evidence  by  Cleary  that  in  the  first  saloon  in  which  he 
and  his  party  were  drinking,  Leonardo  and  the  defendant  sat  at  a 
nearby  table  drinking  and  conversing.     The  attention  of  the  jury 
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was  not  called  to  the  fact  that  this  evidence  might  be  taken  by  thern 
as  corroboration  of  the  story  of  the  alleged  accomplices,  if  Foy  was 
in  fact  an  accomplice,  and  it  is  doubtful  if,  standing  alone,  it  would 
have  been  sufficient  for  that  purpose. 

On  the  assumption  that  it  was  not,  still  we  think  the  conviction 
of  defendant  must  be  affirmed.  Foy  liad  been  proved  to  be  an 
accomplice  at  the  time  his  declaration  to  the  woman  Ash  ton,  a  cocon- 
spirator, was  admitted  in  evidence,  and  the  court  properly  overruled 
defendant's  objection.  When  Foy,  called  by  the  People  as  a  sup- 
posed accomplice,  had  testified  that  he  was  not  an  accomplice,  but  a 
good  citizen  who  chanced  to  witness  an  outrageous  crime,  the 
defendant  made  no  motion  to  strike  ont  the  evidence  theretofore 
properly  received  on  the  proven  fact  that  he  was  a  coconspirator, 
nor  did  he  make  any  request  that  the  court  instruct  the  jury  that  if 
they  found  as  a  fact  that  Foy  was  not  an  accomplice,  they  must  dis- 
regard his  declaration  made  to  the  woman  Ashton.  Of  coui*se,  if 
Foy  was  not  a  coconspirator,  his  declaration  was  improper  evidence. 
If  he  was  a  coconspirator  the  declaration  was  properly  admitted, 
and  the  jury  were,  in  effect,  properly  instructed  that  if  they  found 
him  to  be  an  accomplice  then  they  should  find  a  verdict  of  acquit- 
tal, because  in  that  event  there  would  be  no  corroboration  of  the 
stories  of  the  various  accomplices. 

It  is  expressly  held  in  Peojyle  v.  ZucJcer{^0  App.  Div.  363;  affd. 
on  prevailing  opinion  below,  151  N.  Y.  770)  that  it  is  permissible  for 
a  jury  to  pass  upon  the  questions  whether  a  witness  is  an.  accomplice 
or  not,  and  that  if  they  find  him  not  to  be,  then  to  treat  his  evidence 
as  outside  evidence  corroborating  the  testimony  of  accomplices. 

It  is  quite  easy  to  foresee  considerable  embarrassment  to  one 
charged  with  crime  from  the  application  of  this  rule.  The  People 
may  make  a  case  full  of  declarations  of  proven  coconspirators 
made  in  the  absence  of  the  defendant,  and  one  or  more  of  the  per- 
sons alleged  to  have  made  the  declarations  may  repudiate  them  and 
testify  to  lack  of  participation  in  the  crime,  and  the  jury  may  find 
it  to  be  true  and  treat  their  testimony  as  outside  corroborative  evi- 
dence where  there  would  be  no  such  evidence  if  the  jury  could  not 
so  determine.  The  declarations  would  be  properly  admitted  in  the 
fii-st  instance  and  be  before  the  jury  notwithstanding  the  fact  that 
they  might  be  instructed  not  to  consider  them  if  they  should  find 
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the  repudiation  of  the  alleged  coconspirators  to  be  true.  However, 
the  rule  seems  to  be  one  of  necessity  and  it  can  hardly  be  said  that 
the  People  are  or  should  be  bound  conclusively  by  their  allegation 
and  claim  that  one  is  an  accomplice  or  coconspirator  when  he  testi- 
lies  that  he  is  not,  and  testifies  to  facts  showing  that  another 
committed  the  crime. 

Our  conclusion  leads  us  to  an  affirmance  of  the  conviction. 

Ingraham,  Lauohlin,  Clarke  and  Soorr,  JJ.,  concurred. 

Judgment  affirmed. 


The  People  of  the  State  of  New  York  ex  rel.  The  Roosevelt 
Hospital,  Respondent,  v,  Frank  Raymond  and  Others,  as  Comr 
missioners  of  Taxes  and  Assessments  of  the  City  of  New  York, 
Appellants. 

First  Department,  June  5,  1908. 

Tax  —  exemptions  —  hospital  —  cozistitutional  law  —  impairment  of 

contracts. 

The  General  Tax  Law  governs  the  whole  subject  of  taxation  and  exemption 
therefrom,  and  all  prior  acts,  general  or  special,  providing  for  exemptions 
are  repealed  whether  enumerated  in  the  repealing  clause  or  not. 

The  repeiil  of  exemptions  granted  to  corporations  by  special  charters  does  not 
violate  the  Federal  Constitution  by  impairing  contracts,  for  the  State  Constitu- 
tion reserves  the  right  to  alter  or  repeal  all  laws  and  special  acts  authorizing 
the  formation  of  corporations. 

The  Roosevelt  Hospital,  incorporated  prior  to  the  enactment  of  the  Tax  Law  by 
special  act  exempting  its  property  from  taxation,  and  which  received  property 
given  in  reliance  on  such  exemption,  is  only  exempt  under  the  Tax  Law  as  to 
lands  used  exclusively  for  hospital  purposes.  Lands  owned  by  the  hospital 
and  leased  to  tenants  are  not  exempt,  although  the  rents  are  devoted  exclu- 
sively to  hospital  purposes. 

The  act  subsequent  to  the  Tax  Law  amending  the  section  of  the  hospital  charter 
giving  exemption  from  taxation  so  as  to  provide  for  two  additional  trustees, 
did  not  repeal  the  provisions  of  the  Tax  Law  for  the  benefit  of  the  corporation. 

Were  it  so  intended  it  would  be  unconstitutional. 

Houghton,  J.,  dissented,  with  memorandum. 

Appeal  by  the  defendants,  Frank  Raymond  and  others,  as  com- 
missioners, etc.,  from  an  order  of  the  Supreme  Court,  made  at  the 
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New  York  Special  Term  and  entered  in  the  office  of  the  clerk  of 
the  county  of  JSTew  York  on  the  8tli  day  of  February,  1907. 

David  liumsey  [Curtis  A,  Peters  with  him  on  the  brief],  and 
JFrancis  K.  Pendleton^  Corporation  Counsel^  for  the  appellants. 

H.  B.  Closson  of  counsel  {John  Mason  Knox^  attorney],  for  the 
respondent. 

Clabke,  J. : 

This  is  an  appeal  by  the  commissioners  of  taxes  and  assessments 
from  an  order  of  the  Special  Term  in  certiorari  proceedings  vacating 
an  assessment  of  certain  real  estate  of  the  relator  for  taxation,  upon 
the  ground  that  the  said  real  estate  is  exempt  from  assessment  and 
taxation.  The  property  in  question  is  No.  325  East  Houston  street, 
in  the  city  of  New  York.  For  the  year  1906  it  was  assessed  for 
purposes  of  taxation  at  the  sum  of  $22,000,  upon  which  the  tax 
amounted  to  $325.35. 

The  petition  upon  which  the  writ  of  certiorari  was  issued  alleged 
that  relator  is  a  corporation  incorporated  by  a  special  act  of  the 
Legislature,  namely,  chapter  4  of  the  Laws  of  1864 ;  that  James 
H.  Roosevelt  died  in  November,  1863,  seized  of  certain  premises, 
among  which  were  No.  325  East  Houston  street  in  the  city  of  New 
York;  that  he  left  a  last  will  and  testament,  duly  admitted  to 
probate  on  December  16,  1863,  by  which  he  gave  and  bequeathed 
all  the  residue  of  his  personal  estate  then  amounting  to  over  $674,000 
to  trustees  therein  designated  in  trust  for  the  establishment  in  tlie 
city  of  New  York  of  a  hospital  for  the  reception  and  relief  of  sick 
persons  and  for  its  permanent  endowment ;  that  he  further  devised 
all  of  his  real  estate  in  the  city  of  New  York,  subject  only  to  the 
payment  of  an  annuity,  long  since  expired,  to  hig^  executors  in  trust, 
to  receive  the  rents  and  profits  thereof  and  to  apply  the  same  to  the 
nse  of  a  nephew,  for  his  life,  and  upon  his  death  without  issue  him 
surviving  to  sell  the  same  and  pay  the  proceeds  thereof  to  the 
said  trustees,  in  trust,  toward  the  hospital  endowment  above  referred 
to.  He  further  directed  the  said  trustees  promptly  to  apply  to  the 
Legislature  of  the  State  of  New  York  for  proper  acts  to  incorporate, 
secure  and  perpetuate  the  said  hospital,  and  in  the  contingency  that 
App.  Div.— Vol.  CXXVL         46 
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said  Legislature  should  within  two  years  after  his  death  and  during 
two  lives  therein  designated,  refuse  or  neglect  to  grant  a  liberal 
charter  for  the  safe  organization,  conduct  and  perpetuity  of  such 
hospital  establishment  in  accordance  with  the  provisions  of  said 
will,  in  that  event  directed  the  said  trustees  instead  to  pay  over  the 
entire  trust  fund  to  the  government  of  the  [Jnited  States  of  America. 
The  said  nephew  departed  this  life  without  issue  him  surviving  on 
the  20th  of  January,  1864.  Thereafter  the  trustees  applied  to  the 
Legislature,  who  passed  the  act  hereinbefore  alluded  to,  on  Febru- 
ary 2,  1864.  Said  act  referred  to  the  will  of  said  James  H.  Roose- 
velt, provided  that  the  trustees  named  in  the  will,  naming  them, 
and  their  successors  "  are  hereby  incorporated  and  declared  to  be  a 
body  politic  and  corporate  by  the  name  of  '  The  Eoosevelt  Hospi- 
tal ; ' "  that  the  object  of  the  corporation  should  be  the  establish- 
ment of  a  iiospital  and  its  permanent  endowment  pursuant  to  the 
directions  of  the  last  will  and  testament  of  its  founder  as  aforesaid. 
Siiid  act  further  provided  that  the  property,  real  and  personal,  of 
such  corporation  should  be  exempt  from  taxation  and  entitled  to 
the  benefit  of  the  provisions  of  law  relative  to  charitable  institu- 
tions ;  that  the  said  corporation  was  thereby  empowered  to  demand 
and  receive  from  the  executrix  and  the  residuary  legatees  named  in 
said  will  all  personal  property  and  real  estate  and  the  proceeds  of 
all  personal  property  and  real  estate  in  any  manner  devised  or 
bequeathed  by  the  said  will  for  the  establishment  of  a  hospital,  and 
was  further  empowered  upon  the  sale  of  said  real  estate  of  said 
Roosevelt,  deceased,  as  provided  in  his  said  will  to  purchase  and 
hold  the  whole  or  any  part  thereof  as  the  corporstion  might  deter- 
mine. Upon  the  passage  of  the  said  act  the  trustees  designated  in 
the  will  of  said  Eoosevelt  accepted  the  same  as  the  liberal  charter 
for  the  safe  organization,  conduct  and  perpetuity  of  such  hospital 
establishment  for  which  the  testator  had  stipulated  in  his  will,  and 
upon  the  faith  of  the  said  act  and  of  the  promises  thereby  made  as 
to  the  powers  and  privileges  of  the  said  corporation,  and  in  particu- 
lar upon  the  faith  of  the  promise  that  its  real  estate,  as  well  as  its 
personal  property,  should  be  exempt  from  taxation,  on  or  about  the 
7th  day  of  March,  1866,  there  was  conveyed  to  the  said  Roosevelt 
hospital  by  the  deed  of  the  sole  executrix  of  the  will  all  of  the  real 
estate  of  which  the  said  Roosevelt  died  seized,  including  the  par 
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ticalar  parcel  hereinbefore  described,  and  the  said  executrix  turned 
over  all  of  such  real  estate  and  the  said  trustees  turned  over  all  of 
tlie  residue  of  the  testator's  personal  estate  to  the  said  corporation 
instead  of  to  tlie  government  of  the  United  States  as  directed  by 
the  said  will  in  the  event  of  the  refusal  by  the  Legislature  of  such 
liberal  charter ;  that  the  corporation  purchased  the  block  of  land 
between  Fifty-eighth  and  Fifty-ninth  streets  and  Ninth  and  Tenth 
avenues  in  the  city  of  New  York  and  erected  suitable  buildings  for 
the  use  of  such  hospital,  which  has  ever  since  been  maintained ;  tliat 
at  the  close  of  the  year  1905  said  corporation  had  received  and  treated 
there,  in  all,  more  than  80,000  persons,  of  whom  more  than  67,000 
were  cared  for  by  it  gratuitously ;  that  during  the  whole  of  said  period 
until  after  the  passage  by  the  Legislature  of  the  State  of  New  York 
of  chapter  908  of  the  Laws  of  1896,  known  as  the  Tax  Law,  the  city  of 
New  York  upon  its  part  respected  the  exemption  from  taxation  of  the 
real  property  of  said  corporation  promised  by  its  said  charter  as 
aforesaid.  But  that  thereafter  the  tax  commissioners,  upon  the  plea 
that  by  the  enactment  of  the  Tax  Law  the  Legislature  had  intended 
to  repeal  and  had  repealed  the  exemption,  made  an  assessment  against 
325  East  Houston  street  of  $22,000,  the  tax  thereon  amounting  to 
$325.35.  The  petition  further  alleges  that  the  Legislature  never 
intended  to  repeal  the  exemption  from  taxation  of  its  real  estate, 
conferred  by  its  charter.  That  if  such  were  the  intention  of  tlie 
Legislature,  in  passing  the  said  act  of  1896,  and  such  be  the  true  con- 
struction thereof,  then  so  far  as  the  said  Tax  Law  attempts  to  repeal 
or  impair  said  exemption,  it  is  in  violation  of  the  provisions  of  subdi- 
vision 1  of  section  10  of  article  1  of  the  Constitution  of  the  United 
States  which  provides  that  no  State  shall  pass  any  law  impairing  the 
obligation  of  contracts,  inasmuch  as  the  offer  by  the  Legislature  to  the 
trustees  under  the  said  will,  and  to  said  corporation  of  the  said  charter 
with  its  promise  of  exemption  from  taxation  of  the  real  estate  to  be 
thereafter  vested  in  it  pursuant  to  the  terms  of  said  will,  and  the 
acceptance  of  the  charter  by  said  trustees  and  the  corporation,  and 
the  transfer  of  said  real  and  pei-sonal  property  to  said  corporation 
instead  of  to  the  government  of  the  United  States  upon  the  faith  of 
snch  charter,  constituted  a  contract  between  the  Legislature  of  the 
State  and  the  said  trustees  and  the  said  corporation  within  the 
meaning  of  said  constitutional  provision. 
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It  was  stipulated  on  the  record  that  the  property  in  qaestion. 
No.  325  East  Houston  street,  is  and  at  all. times  has  been  occupied 
by  tenants  of  the  relator  and  is  used  for  the  purposes  of  businesB 
and  residence  by  such  tenants,  and  that  the  revenues  derived  from 
it  have  been  appropriated  to  the  corporate  purposes  of  the  hospital. 

The  General  Tax  Law  (Laws  of  1896,  chap.  908)  provides: 
"  §  4.  Exemption  from  taxation. —  The  following  property  shall  be 
exempt  from  taxation  :  *  *  *  7.  The  real  property  of  a  corpo- 
ration or  association  organized  exclusively  for  *  *  *  hospital 
*  *  *  purposes  *  *  *  and  used  exclusively  for  carrying 
out  thereupon  one  or  more  of  such  purposes."  * 

Under  this  provision  of  law  tlie  hospital  maintained  by  the 
relator  is  manifestly  exempt  from  taxation.  The  property  in  ques- 
tion, however,  is  occupied  by  tenants  of  the  relator  and  used  by 
them  for  their  purposes,  not  for  carrying  out  thereupon  hospital  pur- 
poses. The  subdivision  of  the  section  of  the  Tax  Law  cited  supra 
further  expressly  provides  that  "The  real  property  of  any  such  cor- 
poration not  so  used  exclusively  for  carrying  out  thereupon  one  or 
more  of  such  purposes,  but  leased  or  otherwise  used  for  otlier  pur* 
poses,  shall  not  be  so  exempt."  Concededly  this  property  is  not 
exempt  from  taxation  under  the  provisions  of  the  General  Tax  Law. 
"  It  is  the  exclusive  use  of  the  real  estate  for  carrying  out  thereupon 
one  or  more  of  the  purposes  of  the  incorporation  of  the  relator  which 
confers  the  right  of  exemption,  and  not  the  benefits  accruing  to  it  and 
its  useful  work  from  the  income  derived  from  others  in  consideration 
of  their  use  of  the  real  estate  for  their  purposes."  {People  ex  rel. 
YoungMeii's  Assn.  v.  SayUs^  32  App.  Div.  197 ;  affd.  on  opinion 
below,  157  N.  Y.  677.) 

In  Matter  of  Huntington  (168  N.  T.  399)  the  question  was 
whether  a  legacy  given  by  will  to  the  Koosevelt  Hospital,  the  rela- 
tor at  bar,  was  subject  to  the  transfer  tax.  The  court  said :  "  In 
our  opinion  the  Legislature  intended  by  the  Tax  Law  of  1896  to 
provide,  pursuant  to  the  Constitution,  for  this  particular  class  of 
immunities  from  taxation,  and  to  cover  as  the  act  f  constituting  the 
commissioners  of  statutory  revision  required,  the  whole  field  of  '  the 

*  Amd.  by  Laws  of  1897,  chup.  371,  and  Laws  of  1903,  chap.  204.    Alsoamd. 
by  Laws  of  1906,  chap.  336,  and  Laws  of  1907,  chap.  698.—  [Rkp. 
t  Bee  Laws  of  1889,  chap.  289,  g  1,  subd.  3.— [Rep. 
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collection  and  assessment  of  taxes  and  exemption  of  property  from 
taxation  throughout  the  State,'  so  far,  at  least,  as  their  view  of  the 
subject  extended.  *  *  *  The  general  rule  of  the  liability  to 
taxation  of  all  property  within  the  State  was  preserved,  and  the 
exemptions  classified  in  such  comprehensive  phrase  as  to  make  all 
prior  private  and  special  exemptions  unnecessary  so  far  as  the  gen- 
eral act  conferred  the  same  exemptions  as  the  special  and  private 
acts,  and  repugnant  and  inconsistent  so  far  as  the  special  and  private 
acts  conferred  greater  immunities  and  exemptions  than  the  general 
act.  If  these  views  are  correct,  it  was  not  necessary  to  search  out  the 
many  private  statutes  conferring  exemptions  and  to  enumerate 
them  in  the  schedule  of  the  repealed  statutes.  In  the  construction 
of  a  statute  of  so  much  moment,  enacted  as  the  result  of  long  expe- 
rience, much  discussion  and  great  consideration,  the  rule  that  effect 
mast  be  given  to  the  intent  of  the  Legislature,  if  the  language  of 
the  enactment  will  permit,  is  of  commanding  force.  *  *  *  It 
follows  that  the  property  of  none  of  these  societies  is  exempt  from 
taxation,  except  under  subdivision  7,  section  4  of  the  Tax  Law,  and 
as  the  exemptions  therein  enumerated  are  not  applicable  to  exemp- 
tions from  taxable  transfers,  the  legacy  to  each  society  is  subject  to 
the  transfer  tax." 

Pratt  Institute  v.  City  of  New  York  (183  N.  Y.  151)  involved 
a  question  of  the  taxation  of  certain  property  owned  by  the  Pratt 
Institute  which  was  an  educational  institution  organized  by  special 
act,  chapter  398  of  the  Laws  of  1887,  and  located  in  the  city  of 
Brooklyn.  It  owned  five  lots  of  land  in  said  city,  each  with  a 
dwelling  house  thereon.  This  property  was  not  used  for  carrying 
out  thereupon  one  or  more  of  the  objects  of  the  corporation,  but  it 
was  leased  and  the  net  rents  used  exclusively  in  its  educational 
work.  The  said  property  was  assessed  for  taxation.  The  Court  of 
Appeals  said :  "  The  Pratt  Institute  is  a  noble  charity,  carrying  on  a 
work  of  great  usefulness,  strictly  within  the  lines  of  its  charter  and 
in  accordance  with  the  beneficent  purpose  of  its  founder.  To  the 
average  mind  such  a  charity  appeals  strongly  for  relief  from  the 
usual  burdens  resting  upon  property,  because,  as  it  may  well  be 
claimed,  it  discharges  its  duty  to  the  public  by  devoting  all 
that  it  has  to  the  public  welfare."  After  reviewing  the  legisla- 
tion in  regard  to  taxation  and  quoting  the  provisions  of  the  Gen- 
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eral  Tax  Law,  hereinbefore  cited,  the  court  proceeded  :  "  Thus  the 
Legislature  made  all  property  taxable,  except  such  as  is  exempt, 
and  iu  declaring  what  is  exempt  it  covered  the  case  of  educational 
institutions,   such  as   the   plaintiff,   exempting  all  their    personal 
property  absolutely,  and  so  much  of  their  real  estate  as  is  used 
exclusively  for  carrying  out  thereon  one  or  more  of  the  corj>o- 
rate  purposes,  but  not  exempting  real  estate  held  as  an  investment 
only,  even  if  the  income  was  used  for  a  corporate  purpose.    *    *    * 
The  new  enactment  is  substituted  in  the  place  of  all  statutes  previ- 
ously existing,  and  becomes  the  sole  rule  of  action."     After  quoting 
from  Matter  of  Huntington  {supra)  and  People  ex  rel.  Catholic 
Union  v.  Sayles  (32  App.  Div.  203),  the  court  said :  "  Two  decisions, 
<fach  directly  in  point,  made  within  the  last  ten  yeara,  ought  to  settle 
\\\G  question,  but  the  appellant  claims  that  they  have  both  been  over- 
•iiled  by  a  later  case,  decided  without  an  opinion.     {People  ex  rel. 
Cooper  Union  v.  Wells^  180  N.  Y.  537.)     When  a  decision  is  made 
upon  full  consideration,  and  judgment  is  rendei*ed  upon  well-defined 
grounds,  it  cannot  be  regarded  as  overruled  by  a  subsequent  case  in 
which  no  opinion  was  written  and  no  ground  of  action  stated.     "We 
do  not  overrule  important  authorities  sub  sile7itio^  and  it  was  not 
our  intention  to  overrule  either  of  the  cases  named.     Ko  such  sug- 
gestion was  made  at  our  consultation  table,  and  no  such  result 
follows  from  the  Cooper  Union  case,  as  it  is  clearly  distinguishable." 
The  opinion  f  nrtlier  considers  the  constitutional  argument  pre- 
sented in  the  case  at  bar,  that  if  the  Tax  Law  is  so  construed  as  to 
impliedly  repeal  the  exemption  clause  in  the  plaintiflTs  charter,  it 
violates  the  Federal  Constitution  by  impairing  the  obligation  of  a 
contract,  and  after  pointing  out  that  this  argument  was  answered 
by  that  clause  of  the  Constitution  of  184:6  and  continued  in  oor 
present  Constitution,  which  provides  that  all  general  laws  and  special 
acts  passed  for  the  creation  of  corporations  may  be  altered  from 
time  to  time  or  repealed  (Const,  of  1846,  art.  8,  §  1 ;  Const  of 
1894,  art.  8,  §  1),  proceeded  :  "  Thus,  before  the  plaintiff  received 
its  charter  from  the  Legislature,  the  right  to  alter  or  repeal  it  had 
been  expressly  reserved  by  that  body*  and  irrevocably  reserved  by 

*See  1  R.  8.  600,  §  8.  Repealed  by  Laws  of  1890,  chap.  563,  §§  23,  26,  and 
Laws  of  1892,  chap.  687,  §  34.  See,  also.  Laws  of  1892,  chap.  687,  §  40,  added  by 
Laws  of  1895,  chap.  672.— [Rep. 
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the  Constitution.  The  reservation  became  a  part  of  the  charter  of 
every  corporation  subsequently  organized,  whether  under  a  general 
act  or  by  special  statute,"  and  cites  in  direct  support  of  that  propo- 
sition Citizeni  Savings  Bank  v.  Owenahoro  (173  U.  S.  636,  644). 

The  cases  heretofore  considered,  it  seems  to  me,  furnish  conclu- 
sive authority  for  the  following  propositions  :  Firsts  that  the  Gen- 
eral Tax  Law  is  a  comprehensive  enactment  governing  the  whole 
subject  of  taxation  and  exemption  therefrom ;  second,  that  by  it  all 
prior  acts,  general  or  special,  making  provision  for  exemptions  were 
repealed,  whether  enumerated  in  the  repealing  clause  or  not ;  thirds 
that  the  repeal  of  such  exemptions  granted  by  special  charters  was 
not  a  violation  of  the  provisions  of  the  United  States  Constitution 
as  an  impairment  of  a  contract  because  by  the  State  Constitution  the 
right  was  expressly  reserved  to  alter,  from  time  to  time,  or  repeal 
all  general  laws  and  special  acts  authorizing  the  formation  of  cor- 
porations ;  M\A  fourth,  that  the  exemptions  provided  by  the  Gen- 
eral Tax  Law  in  regard  to  real  property  owned  by  a  hospital  are  con- 
fined to  the  real  estate  exclusively  used  for  carrying  out  thereupon 
tlie  purposes  of  the  corporation  and  does  not  extend  to  real  estate 
owned  by  a  hospital  and  leased  to  tenants  for  their  purposes, 
although  the  rents  and  incomes  therefrom  are  devoted  exclusively 
to  the  general  purposes  of  the  hospital. 

The  respondent  urges  that  it  was  not  the  intention  of  tlie  Legis- 
lature by  the  General  Tax  Law  to  repeal  a  special  exemption  from 
taxation  which  was  promised  in  the  charter  of  a  benevolent  corpo- 
ration as  an  inducement  to  procure  and  which  did  procure  a  trans- 
fer to  it  by  specific  individuals  of  specific  property,  which,  but  for 
the  promise,  might  otherwise  have  been  disposed  of.  A  case  not 
distinguishable,  as  I  read  it,  from  tliat  at  bar,  was  presented  to  this 
court  in  People  ex  rel.  Cooper  Union  v.  Ga%8  (119  App.  Div.  280). 
In  that  case  the  relator  was  incorporated  by  chapter  279  of  the 
Laws  of  1869.  This  act  authorized  Peter  Cooper  to  convey  to  a 
body  thereinafter  created  a  block  of  land  in  the  city  of  New  York 
to  be  devoted  to  the  improvement  and  instruction  of  the  inhabit- 
ants of  the  United  States  in  practical  science  and  art.  The  deed 
by  which  the  property  was  to  be  conveyed  was  set  out  in  full.  The 
act  provided  that  the  premises  and  property  mentioned  in  said  deed 
and  which  should  at  any  time  belong  to  or  be  held  in  trust  by  the 
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corporation  or  the  trustees,  including  all  endowments  made  to  it, 
should  not,  nor  should  any  part  of  it,  be  subject  to  taxation  while 
the  same  should  be  appropriated  to  the  uses,  intents  and  purposes  of 
the  corporation  in  said  deed  provided  for.  This  corporation,  being 
tlius  incorporated,  and  having  received  from  Peter  Cooper  the  con- 
veyance described  as  set  forth  in  the  act,  and  also  other  endowments, 
invested  a  certain  portion  of  its  property  in  a  bond  secured  by  a 
mortgage  upon  certain  real  estate  in  the  county  of  New  York,  and 
having  presented  that  mortgage  for  record,  the  register  refused  to 
record  the  same  unless  the  relator  paid  the  tax  required  by  chapter 
729  of  the  Laws  of  1905,  as  amended  by  chapter  632  of  the  Laws  of 
1906.  The  relator  thereupon  claiming  that  the  property  was,  under 
its  act  of  incorporation,  exempt  from  taxation  for  all  time,  applied 
for  a  writ  of  mandamus  to  compel  the  register  to  record  the  mort- 
gage without  the  payment  of  the  tax  demanded.  This  court  held 
that  the  relator  was  clearly  liable  for  the  tax  unless  the  exemption 
provided  for  by  chaj^tcr  279  of  the  Laws  of  1859,  incorporating  it, 
was  not  subject  to  amendment  or  i*epeal  by  the  Legislature,  but  held 
that  "  There  was  a  third  party  who  became,  as  it  were,  a  party  to 
the  incorporation  of  the  relator ;  that  was  Mr.  Peter  Cooper.  The 
substantial  situation  was  that  he  offered  to  convey  a  valuable  estate 
to  be  applied  to  certain  charitable  uses  for  the  benefit  of  the  people 
of  the  State  upon  certain  conditions.  The  Legislature  in  effect 
accepted  that  deed  by  incorporating  the  relator  and  authorizing  the 
corporation  to  accept  the  conveyance  of  that  property  from  Mr- 
Cooper.  *  *'  *  As  a  part  of  the  provision  to  insure  the  appli- 
cation of  this  entire  property  to  the  uses  to  which  it  was  to  be 
applied,  the  State  agreed  that  the  property  should  be  applied  to 
such  uses,  and  the  property  should  not  be  subject  to  taxation. 
*  *  *  This  is  more  than  a  mere  act  incorporating  the  corpora- 
tion. It  is  also  a  stipulation  or  agreement  by  the  State  that  the 
property  conveyed  to  the  corporation  should  be  exclusively  applied 
to  the  purposes  for  which  the  corporation  was  incorporated ;  and 
the  reservation  of  a  right  in  the  Constitution  and  general  laws  of 
the  State  to  repeal  or  alter  the  charter  would  not  extend  to  a  clause 
based  upon  an  adequate  consideration,  under  which  valuable  prop- 
erty has  been  devoted  to  public  use,  to  change  the  terms  under  which 
the  conveyance  for  the  benefit  of  the  property  was  made." 
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The  Court  of  Appeals,  however,  reversed  that  decision.  (190 
N.  Y.  323.)  The  one  question  considered  in  the  Court  of  Appeals 
is  that  now  argued  before  us. 

Mr.  Cooper  in  his  lifetime  founded  the  noble  benefaction  which 
bears  his  name.  The  deed  in  which  he  conveyed  the  real  estate  to 
the  corp(>ration  created  by  the  act  was  recited  in  the  act  itself.  In 
the  case  at  bar  the  will  under  which  the  property  was  to  pass  to  the 
corporation  to  be  formed  was  recited  in  the  act  itself.  In  each 
case  the  State,  by  the  act  of  its  Legislature,  authorized  the  formation 
of  the  corporation  and  empowered  it  to  accept  the  property  for  the 
parposes  and  under  the  terms  prescribed  by  the  donor,  and  the 
donor  in  each  case  transferred  the  property,  it  may  l>e  presumed, 
relying  upon  the  provisions  of  the  act  obtained  from  the  Legisla- 
ture for  the  purposes  of  carrying  out  his  wishes,  and  yet  the  Court 
of  Appeals  said  :  '^  It  seems  to  me  that  it  is  a  mistaken  view  of  the 
facts,  as  they  existed  at  the  time  when  the  law  constituting  the 
charter  of  the  Cooper  Union  was  enacted,  to  assume  that  one  of  the 
considerations  moving  to  Peter  Cooper  for  the  conveyance  of  the 
land  which  he  gave  to  the  corporation  was  an  irrevocahle  agree- 
ment on  the  part  of  the  State  that  neither  that  land  nor  any  other 
property  of  the  corporation  should  be  subjected  to  taxation.  It 
may  very  well  be  that  lie  was  influenced  to  i^ome  extent  by  the 
present  assurance  then  given  by  the  Legislature  that  it  should  not 
be  taxed,  but  this  was  accompanied  by  the  knowledge  on  his  part 
that  the  Legislature  possessed  the  constitutional  power  to  revoke 
the  exemption,  and  might  at  any  time  exercise  it.  He  must  be 
deemed  to  have  acted  in  the  light  of  what  the  law  presumes  him  to 
have  known  in  this  respect ;  *  *  *  I  am  clear  that  from  any 
point  of  view  the  repeal  of  the  exemption  conferred  by  the  charter 
of  the  relator  was  within  the  power  of  the  Legislature.  *  *  * 
I  think  the  Legislature,  under  the  Constitution,  did  not  and  could 
not  abdicate  its  power  to  repeal  the  exemption  as  to  any  or  all  of 
the  property  of  the  relator,  and  that  it  was  free  to  exercise  tiiat 
power  whenever  it  deemed  that  sufficient  reason  existed  to  do  so. 
With  the  wisdom  of  its  exercise  the  courts  have  nothing  to  do." 

The  policy  of  the  State,  therefore,  now  seems  to  be  fixed  that 
only  that  real  estate  of  that  class  of  charitable  institutions,  of  which 
the  relator  is  one,  whereupon  the  purposes  of  its  incorporation  are 
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carried  out,  shall  be  exempt  from  taxation,  and  that  no  bargain 
made  by  a  donor  for  exemption,  and  incorporated  in  an  act  passed 
prior  to  the  passage  of  the  General  Tax  Law,  survives  that 
enactment. 

Finally,  the  respondent  urges  that  the  Legislature,  since  the 
passage  of  the  General  Tax  Law,  has  re-enacted  the  provisions 
exempting  its  real  estate  from  taxation.  In  1905  there  was  passed 
chapter  375  of  the  Laws  of  that  year,  entitled  "  An  act  to  amend 
chapter  four  of  the  laws  of  eighteen  hundred  and  sixty-four,  entitled 
*  An  act  to  incorporate  the  Roosevelt  Hospital  in  the  city  of  New 
York,'  in  relation  to  the  election  of  additional  trustees  and  the  fill- 
ing of  vacancies."  By  the  1st  section  of  the  original  act  nine  trus- 
tees were  created,  five  of  whom  were  presidents  of  certain  enumer- 
ated institutions,  who  were  created  trustees  by  virtue  of  their  offices 
in  said  institutions,  and  succession  in  the  office  of  trustee  was  con- 
ferred npon  their  successors  in  office  as  presidents  respectively  of 
such  institutions,  and  in  addition  there  were  four  trustees  named. 
The  act  of  1905  adds  a  new  section,  la,  to  the  original  act,  provid- 
ing for  the  election  of  two  male  native  born  citizens,  residing  in  the 
city  of  New  York,  as  trustees,  in  addition  to  those  named  in  the  act 
Section  3,  which  is  the  section  containing  the  exemption  from  taxa- 
tion, is  amended  by  the  substitution  before  the  phrase  "  individnal 
trustees  or  their  successors  "  of  the  word  "  six  "  for  the  word  "  four," 
as  it  was  in  the  original  act,  and  that  is  the  only  change. 

This  act  is  to  be  treated,  except  in  so  far  as  it  provides  for  two 
additional  trustees,  as  a  mere  continuation  of  the  original  act,  and 
not  as  a  new  enactment,  intended  to  repeal  for  the  benefit  of  this 
corporation  the  provisions  of  the  General  Tax  Law.  Its  object  is 
clearly  expressed  in  its  title :  "  In  relation  to  the  election  of  additional 
trustees  and  the  filling  of  vacancies."  If  it  had  been  intended,  or 
if  it  were  construed  to  have  the  effect  urged  by  the  respondent,  the 
act  would  be  clearly  unconstitutional,  for,  by  the  provisions  of  sec- 
tion 18  of  article  3  of  the  State  Constitution,  adopted  in  1901,  it  is 
provided  that  "tlie  Legislature  shall  not  pass  a  private  or  local  bill 
in  any  of  the  following  cases  :  *  *  *  Granting  to  any  person, 
association,  firm  or  corporation  an  exemption  from  taxation  on  real 
or  personal  property."  It  is  clear  that  this  constitutional  provision, 
passed  after  the  adoption  of  the  General  Tax  Law,  is  in  harmon  v 
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therewith,  and  is  the  best  evidence  of  the  public  policy  of  tlie  State. 
When  it  passed  the  Tax  Law  the  Legislature  repealed  all  special 
exemptions,  and  by  adopting  this  amendment  to  the  Constitution 
tlie  People  prohibited  the  passage  in  the  future  of  any  special 
exemptions  from  taxation. 

It  follows,  therefore,  that  the  action  of  the  commissioners  of  taxes 
and  assessments  in  assessing  the  tax  under  consideration  was  lawful, 
and  the  order  of  the  Special  Term  vacating  said  assessment  should 
be  reversed  and  the  writ  of  certiorari  dismissed,  with  costs  and 
disbursements  to  the  appellants  in  this  court  and  in  the  court  below. 

Inorahak,  McLaughlin  and  Scott,  JJ.,  concurred ;  IIoughton, 
J.,  dissented. 

Houghton,  J.  (dissenting) : 

I  dissent  on  the  ground  that  the  real  property  in  question  was  a 
part  of  the  property  transferred  to  create  the  original  fund  on 
which  the  hospital  was  founded,  and  hence  is  not  affected  by  sub- 
sequent statutes,  like  after-acquired  property  involved  in  the 
authorities  cited. 

Order  reversed  and  writ  dismissed,  with  costs  and  disbursements 
to  appellants  in  this  court  and  in  the  court  below. 


Leon  Tanenbaum  and  Benjamin  M.  Strauss,  Copartners,  Doing 
Business  under  the  Firm  Name  and  Style  of  L.  Tanenbaum, 
Strauss  &  Company,  Appellants,  v.  Abraham  Boehm  and  Lewis 
Coon,  Doing  Business  under  the  Firm  Name  and  Style  of  Boehm 
ife  Coon,  Respondents. 

First  Department,  June  5,  1908. 

Principal   and  agent  — real   estate  broker  —  commiMionB  —  practice — 

dismissal  on  merits. 

Where,  at  the  close  of  the  case,  both  sides  concede  that  there  are  no  issues  of 
fact  by  moving  for  the  direction  of  a  verdict  and  the  court  dismisses  the  com- 
plaint on  the  merits  instead  of  directing  a  verdict  for  defendants,  the  plaintiffs 
not  asking  to  go  to  the  jury  but  contenting  themselves  with  an  exception  to 
the  direction,  no  barm  is  done  and  it  is  not  ground  for  reversal. 
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Real  estate  brokers  employed  by  a  landlord,  who  procure  a  tenant  who  agrees  to 
every  term  and  condition  proposed  by  the  landlord  so  that  the  minds  of  the 
parties  meet,  are  entitled  to  commissions,  although  no  lease  was  signed,  owing 
to  the  landlord's  insistence  on  new  and  unreasonable  terms. 

Ingraham  and  McLaughlin,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  plaintiffs,  Leon  Tanenbaam  and  another,  copart- 
ners, etc.,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
defendants,  entered  in  tlie  office  of  the  clerk  of  the  county  of  New 
York  on  the  24:th  day  of  June,  1907,  upon  the  verdict  of  a  jury, 
rendered  by  direction  of  the  court,  dismissing  the  complaint  upon 
the  merits,  and  also  from  an  order  entered  in  said  clerk's  office  on 
the  25th  day  of  June,  1907,  denying  the  plaintiffs'  motion  for  a 
new  trial  made  upon  the  minutes. 

Ernest  Hall  of  counsel  [^Alexander  Z.  Strouse  with  him  on  the 
brief,  Strouse  cfe  Strauss^  attorneys],  for  the  appellants. 

Edward  W.  Hatch  of  counsel  [George  L.  Shearer^  attorney],  for 
the  respondents. 

Clarke,  J. : 

This  is  an  action  to  recover  the  sum  of  $22,300  as  commissions 
for  negotiating  a  lease  of  real  estate  situate  at  the  southwest  corner 
of  Thirty-fifth  street  and  Fifth  avenue,  New  York,  owned  by 
defendants.  At  the  close  of  the  case,  the  sole  question  of  fact 
which  at  that  time  existed  was  withdrawn  by  a  concession  of  the 
defendants,  their  counsel  stating,  "  If  there  is  any  liability  again&t 
anybody  here,  the  defendants  are  liable.  [Counsel  for  the  plaintiffs] : 
On  that  concession,  I  move  for  a  direction  of  a  verdict  in  favor  of 
the  plaintiffs  for  the  amount  claimed.  [Counsel  for  the  defendants] : 
I  move  for  the  direction  of  a  verdict  upon  the  merits  dismissing 
the  complaint.  The  Court :  I  will  grant  the  motion  of  the  defend- 
ants dismissing  the  complaint  on  the  merits.*' 

The  appellants  contend  that  the  dismissal  of  the  complaint  on  the 
merits  at  the  close  of  the  whole  case  was  error  which  alone  requires 
a  reversal  of  this  judgment.  It  is  apparent  from  this  record  that  the 
appellants  have  not  been  harmed.  Both  sides  moved  for  the  direc- 
tion of  a  verdict,  thereby  conceding  that  there  were  no  issues  of 
fact  to  be  submitted  to  the  jury.     The  learned  trial  court  said:  "I 
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will  grant  tlie  motion  of  the  defendants,"  but  added,  inadvertently, 
as  we  think, "  dismissing  the  complaint  on  tlie  merits."  What  he 
should  have  done  was  to  liave  directed  a  verdict  for  the  defendants. 
After  he  had  so  ruled,  the  plaintiffs  did  not  ask  to  go  to  the  jury,  but 
contented  themselves  with  an  exception  to  tlie  direction,  a  motion 
for  a  new  tjrial  and  an  exception  to  the  denial  of  that  motion.  The 
plaintiffs  were  deprived  of  no  rights.  If  they  had  asked  to  go  to 
the  jury  and  tliat  motion  had  been  denied*  they  would  have  been  in 
a  position  to  have  raised  the  question,  but  tliey  took  the  position 
then,  and  they  take  it  now,  that  there  remained  no  dispute  about 
the  facts  and  that  upon  the  conceded  facts  they  were  entitled  to 
judgment.  So  tliat,  no  substantial  harm  having  come  to  them,  we 
shall  treat  this  case  as  if  the  court  had  made  the  proper  order  in 
response  to  the  defendants'  motion  for  the  direction  of  a  verdict, 
and  consider  whether  the  record  sustains  such  a  disposition  of  the 
case. 

The  question  is  sharply  presented  in  this  case  whether  upon  the 
facts  proved  the  plaintiffs,  who  are  real  estate  brokers,  had  earned 
their  commissions.  It  is  undisputed  that  the  plaintiffs  were 
employed  by  the  defendants  to  procure  a  tenant  for  a  long  term 
for  the  property,  which  had  a  frontage  of  eighty-five  feet  nine 
inches  on  Fifth  avenue  and  of  one  hundred  and  fifty  feet  on  Thirty- 
fifth  street;  that  the  plaintiffs  procured  a  proposed  tenant;  that 
after  a  considerable  amount  of  negotiation  they  brought  the  pro- 
posed tenant  and  the  defendants  together  and  that  the  terms  and  con- 
ditions of  the  proposed  lease  were  the  subject  of  long  and  repeated 
negotiations  between  them;  that  the  lease  was  to  be  for  twenty- 
three  years,  beginning  the  1st  day  of  May,  1906,  with  the  privilege 
of  two  renewals  for  periods  of  twenty-one  yeara  each.  The  lessees 
were  to  pay  a  rental  for  the  first  two  years  of  the  term  of  $65,000 
per  annum  and  for  the  remaining  twenty-one  years  $100,000  per 
annum,  net  rentals  payable  quarterly.  If  the  lessees  availed  them- 
selves of  the  renewal,  the  rental  was  to  be  at  four  per  cent  per  annum 
on  the  appraised  value  of  the  property.  In  the  event  of  no  renewal 
being  agreed  upon,  the  building  was  to  be  purchased  at  an  appraised 
value.  The  lessees  were  to  commence,  within  three  years,  the  erec- 
tion of  a  building  for  commercial  purposes  which  was  to  be  six 
stories  in  height,  not  less  than  eighty-five  feet,  capable  of  bearing 
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two  additional  stories.  The  store  or  first  floor  was  to  be  not 
than  seventeen  feet  in  height  and  the  lofts  each  not  less  than 
twelve  feet,  measured  from  the  ceiling  to  the  floor.  The  boilding 
was  to  cover  the  entire  Fifth  avenue  front  and  to  have  a  depth  as 
great  as  the  law  permitted.  It  was  to  contain  a  basement  and  snb- 
basement  and  be  fireproof  throughout.  The  beams  were  to  be  of 
steel  or  iron  and  the  building  was  to  be  constructed  of  such  strength 
as  to  comply  with  the  laws  relating  thereto.  The  building  was  to 
contain  a  sufficient  number  of  elevators,  to  be  provided  with  steam 
heat,  electric  light  and  plumbing ;  the  trim  was  to  be  of  wood  and 
all  materials  to  be  used  were  to  be  high  class  grade.  It  was  agreed 
that  the  tenant  should  pay  the  taxes,  assessments,  water  rates  and 
other  charges.  It  was  agreed  that  the  lease  would  be  subject  to 
an  existing  mortgage  of  $1,425,000  or  $1,450,000  bearing  four  and 
one-half  per  cent  interest  per  annum.  In  case  the  existing  mort- 
gage were  called,  the  lease  was  to  be  subordinated  to  a  new  mort- 
gage of  not  more  than  $1,500,000  bearing  interest  at  the  rate  of 
four  and  one-half  per  cent  per  annum.  During  the  first  two  years 
of  the  term  it  was  agreed  that  the  lessee  was  to  take  the  premises  sub- 
ject to  the  existing  leases,  one  of  $49,500  per  annum  which  ran  to 
May  1, 1906,  and  the  other  of  $22,500  per  annum  which  ran  to  May 
1,  1908. 

On  the  14th  of  December,  1905,  plaintiffs,  the  defendants, 
accompanied  by  their  counsel,  and  the  proposed  tenant  accompa- 
nied by  his  counsel,  met  at  the  office  of  the  defendants,  and  after 
the  foregoing  terms  had  been  agreed  upon,  many  of  them  arrived 
at  through  continued  concessions  by  the  proposed  tenant,  the  ques- 
tion of  security  to  be  given  by  the  tenant  for  the  erection  of 
the  building  came  up.  The  tenant,  Mr.  Ball,  had  offered  a  mort- 
gage of  $50,000  on  his  residence.  The  defendants  wanted  $100,000, 
which  Mr.  Ball  refused  to  give.  It  was  finally  agreed  that  Mr. 
Ball  should  give  a  $75,000  mortgage  upon  his  residence  as  such 
security.  Then  occurred  the  following,  as  testified  to  by  one  of  the 
plaintiffs :  "  Then  came  up  another  question.  *  Mr.  Ball,  would  you 
pay  the  first  quarter's  rent  upon  the  signing  of  the  lease?'  Mr. 
Coon  and  Mr.  Ball  said  that  that  would  be  agreeable.  'Now  are 
there  any  more  questions  ? '  Mr.  Ball  said,  '  Gentlemen,  I  am  get- 
ting tired,  and  it  is  late  and  I  would  like  to  dispose  of  this  thing 
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one  way  or  the  other,  or  wipe  it  off  the  slate.'  [Mr.  Putzel  for  tlie 
defendants  said],  '  If  you  will  give  us  time,  I  think  we  can  get 
together,  let  us  adjourn.'  '  No,'  he  said,  *  if  I  cannot  do  it  now  I  do 
not  know  as  I  w^ill  talk  about  it  any  more.'  *  *  *  They  made 
another  proposition.  This  is  the  language  I  recall:  'Mr.  Ball, 
will  you  pay  the  last  quarter  of  the  first  two  years  in  cash  and  a 
quarterly  rent  when  due  thereafter,  the  first  rent  commencing  the 
first  day  of  August?'  *  *  *  Mr.  Ball  *  *  *  said:  'That 
is  a  matter  of  about  $2,000  interest ;  gentlemen,  will  you  accede  to 
my  terras  and  are  there  no  further  questions  to  be  disposed  of,  and 
will  this  end  the  transaction  if  I  concede  that  payment?'     '  Yes.' 

*  Tlien  I  accept  your  terms,  gentlemen,  and  the  transaction  is  closed.' 
Mr.  Sti-auss,  [one  of  the  plaintiffs,]  said,  'Shake  hands,  gentlemen,' 
and  they  all  shook  hands,  and  Mr.  Stranss  said,  '  Mr.  Putzel  and 
Mr.  Rogers,  will  you  please  draw  a  preliminary  memorandum  agree- 
ment?' And  tliey  said  that  it  is  too  late,  it  is  after  six  o'clock. 
[Mr.  Ball  said],  *  Do  I  underetand  tliis  transaction  closed ? '     *  Yes.' 

*  *  *  He  said,  '  Will  you  have  the  lease  prepared  ? '  to  Mr. 
Putzel, and  he  said  '  Yes;'  and  'will  you  submit  the  draft  to  my 
attorney,  Mr.  Rogers  ?' and  he  said 'Yes.'  And  'when  will  you 
have  them  ? '     'I  think  in  two  or  three  days.' " 

Plaintiffs  claim  that  then  and  there  their  commissions  w^ere 
earned ;  that  they  had  brought  a  proposed  tenant  to  the  proposed 
lessoi-s,  ready,  willing  and  able  to  take  the  proposed  lease  upon  the 
terms  and  conditions  as  propounded  by  the  defendants  and  agreed 
upon  as  the  result  of  continued  negotiations  between  them;  that 
the  transaction,  as  said  between  themselves,  was  then  and  there 
closed  ;  that  after  this  last  request  of  the  defendants  which  involved 
the  matter  of  $2,000  interest,  the  proposed  tenant  had  said  to  them, 
"  Will  you  accede  to  my  terms  and  are  there  no  further  questions 
to  be  disposed  of,  and  will  this  end  the  transaction  if  I  concede  that 
payment  ?  "  The  defendants  replied,  "  Yes,"  and  the  tenant  said, 
"  Then  I  accept  your  terms,  gentlemen,  and  the  transaction  is 
closed." 

It  is  contended  that  the  brokers'  work  was  done  ;  that  there  had 
been  a  complete  meeting  of  the  minds  upon  all  the  essential  terms 
and  conditions  of  the  transaction ;  that  everything  spoken  of  and 
demanded  by  the  defendants  had  been  conceded  and  agreed  to  by 
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the  tenant ;  that  the  brokers'  status  and  rights  became  tlien  and 
there  fixed.     Their  work  was  over.     All  that  remained  to  be  done  , 
was  to  put  in  formal  and  written  shape  tlie  contract  which  should 
embody  the  numerous   terms    and  conditions   theretofore  agreed 
upon. 

The  lease  was  never  made.  The  parties  never  did  sign  the  con- 
tract. The  subsequent  disagreement  arose  from  the  insistence  of 
the  attorney  for  tlie  defendants  in  inserting  in  the  proposed  agree- 
ment a  clause  which  required  the  tenant  to  complete  the  building 
which  he  proposed  to  erect,  which  is  conceded  would  have  cost 
about  $300,000,  upon  a  day  certain,  and  gave  the  right  to  the 
defendants  to  recover  possession  of  the  property  by  summary  dis- 
possess proceedings  if  tlie  building  were  not  fully  completed  upon  the 
day  fixed.  There  had  been  nothing  said  in  the  terms  given  to  the 
brokers,  nor  during  the  negotiations  between  the  principals  in  regard 
to  fixing  a  time  for  the  full  completion  of  the  building,  nor  as  to 
the  remedy  in  default  of  such  completion  of  summary  dispossess 
proceedings.  The  tenant  refused  and  his  counsel  refused  to  allow 
him  to  sign  any  such  agreement.  He  took  the  ground  that  the 
security  which  he  had  agreed  to  give  of  a  $75,000  mortgage  upon 
his  private  residence  and  the  ordinary  remedies  at  law  by  an  action 
of  ejectment  constituted  a  full  protection  for  any  rights  which  the 
defendants  might  have  ;  that  to  ask  him  to  imperil  an  expenditure 
in  the  neighborhood  of  $300,000  by  a  provision  for  a  forfeiture  if  the 
building  were  not  fully  completed  at  a  day  fixed,  when  no  one  could 
f orsee  what  contingency  might  arise  in  the  future,  by  way  of  strikes 
or  inability  to  procure  necessary  material,  or  otiierwise,  was  so 
unreasonable  a  demand,  brought  forward  as  it  was  for  the  first 
time  after  the  transaction  had  been  agreed  to  be  entirely  closed  and 
all  of  the  defendants'  terms  had  been  acceded  to  and  agreed  upon, 
that  he  could  not  yield  in  a  matter  which  might  be  so  vital  to  his 
own  interests. 

The  respondents  take  the  position  that  until  each  of  the  minute 
and  particular  ternjs  of  the  written  agreement  were  consented  to  by 
the  formal  signing  of  the  instrument  the  plaintiffs  acquired  no 
right  to  a  commission  and  that,  notwithstanding  that  all  the  essen- 
tial terms  of  the  contract  had  been  agreed  upon,  and  notwithstand- 
ing that  nothing  had  been  said  of  these  new  and  additional  require- 
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meiits,  they  were  entitled  to  insist  upon  them,  and  if  not  acceded  to 
the  plaintiffs  had  not  earned  their  commissions  and  are  remediless. 

Of  course  the  broker's  reward  is  contingent  upon  success.  No 
matter  how  much  time  or  how  much  effort  he  may  put  forth  to 
accomplish  a  desired  result,  if  he  do  not  produce  a  customer  ready, 
willing  and  able  to  take  upon  the  terms  propounded  by  the  seller, 
his  time  lias  been  wasted  and  liis  labor  gone  for  naught.  I  under- 
stand that  both  parties  accede  to  this  proposition.  The  defend- 
ants' claim  is  that  because  the  parties  failed  to  sign  a  lease  their 
minds  never  did  meet. 

In  Mooney  v.  Elder  (56  N.  Y.  238)  Gbover,  J.,  said :  "  We  have 
seen  that  the  plaintiff  was  entitled  to'his  commission  upon  the  pro- 
duction of  a  purchaser  ready  and  willing  to  purchase  the  property 
upon  the  terms  fixed  by  the  defendant.  *  *  *  The  plaintiff  was 
entitled  to  his  commission  upon  the  production  of  a  purchaser  ready 
and  willing  to  purchase  the  property,  although  through  the  default  of 
the  defendant  a  sale  was  never  effected." 

In  McQuillen  v.  Carpenter  (72  App.  Div.  595)  it  was  held  that 
the  plaintiff,  who  had  procured  a  customer  able  and  willing  to  buy 
and  to  pay  for  the  property  the  price  which  the  defendant 
demanded,  was  entitled  to  his  commission,  although  when  the 
parties  met  for  the  purpose  of  executing  a  contract  they  failed  to 
do  so  because  of  a  requirement  on  the  defendant's  part  that  the  con- 
tract should  contain  a  provision  permitting  her  to  pay  a  small  for- 
feiture in  lieu  of  delivery  of  the  deed  should  she  so  elect. 

In  Sibhald  v.  Bethlehem  Iron  Co.  (83  N.  Y.  378)  it  was  said : 
"  If  the  efforts  of  the  broker  are  rendered  a  failure  by  the  fault  of 
the  employer,  if  capriciously  he  changes  his  mind  after  the  pur- 
chaser, ready  and  willing,  and  consenting  to  the  prescribed  terms,  is 
produced,  *  *  *  then  the  broker  does  not  lose  his  commissions. 
And  that  upon  the  familiar  principle  that  no  one  can  avail  himself 
of  the  non-performance  of  a  condition  precedent  who  has  himself 
occasioned  its  non-performance." 

In  Martin  v.  Wermann  (107  App.  Div.  482)  the  court  said': 

"  The  production  of  a  responsible  purchaser  on  terms  which  are 

satisfactory  to  the  employer  at  the  time  the  contract  of  brokerage  is 

entered  into  is  sufficient  to  entitle  the  broker  to  his  commissions, 

App.  Div.— Vol.  CXXVI.        47 
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and  he  cannot  be  deprived  of  his  right  to  them  by  a  mere  change  of 
mind  on  the  part  of  the  vendor." 

The  right  of  the  broker  does  not  depend  npon  the  execution  of 
the  completed  contract.  He  must  have  failed  to  have  brought  the 
minds  of  the  parties  together.  I  think  this  record  establishes  the 
fact  that  the  minds  of  the  parties  did  meet  upon  every  term  and 
condition  propounded  by  the  defendants  and  that  both  parties 
regarded  and  stated  that  the  transaction  was  then  and  there  closed, 
and  that  the  failure  to  subsequently  consummate  was  entirely  due 
to  the  defendants  propounding  new  and  unreasonable  terms  which 
had  never  been  disclosed  theretofore,  either  to  the  brokers  or  to  the 
tenant.  The  brokers  having  done  all  that  they  were  required  to  do 
had  earned  their  commissions. 

It  follows,  therefore,  that  the  judgment  and  order  appealed  from 
should  be  reversed  and  a  new  trial  ordered,  with  costs  to  appellants 
to  abide  the  event. 

Houghton  and  Scott,  JJ.,  concurred ;  Ingbaham  and  McLaugh- 
lin, JJ.,  dissented. 

McLaughlin,  J.  (dissenting): 

I  do  not  disagree  with  Mr.  Justice  Clarke  as  to  when  a  broker 
becomes  entitled  to  commissions.  The  law  on  that  subject  is 
thoroughly  settled  in  this  State,  and  the  only  difficulty  is  applying 
it  to  the  facts  in  each  case.  That  is  tlie  trouble  in  the  case  now 
before  us,  and  I  disagree  radically  with  him  as  to  the  application  of 
the  law  to  the  conceded  facts.  The  brokers  produced  a  proposed 
tenant,  negotiations  between  M'^hom  and  the  defendants  proceeded 
to  such  an  extent  that  they  orally  agreed  upon  many  of  tlie  material 
terms  of  the  lease.  But  it  is  perfectly  obvious  that  all  of  the  terms 
were  not  agreed  upon,  and  tliis  must  have  been  understood  by  all 
the  parties  when  they  separated  on  the  14th  of  December,  1905,  for 
the  purpose  of  having  a  proposed  formal  lease  drafted  and  submit- 
ting the  same  to  the  attorney  for  the  proposed  tenant.  All  that 
their  negotiations,  in  a  legal  effect,  amounted  to  up  to  this  time 
was  an  agreement  to  make  a  lease,  provided  they  could  agree  upon 
the  terms.  Here  was  a  very  valuable  piece  of  real  estate,  which 
was  to  be  leased  for  a  term  of  twenty-three  years,  with  an  option 
to  the  tenant  to  renew  for  forty-two  years  more,  making  sixty-five 
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years  in  all.  The  rent  which  the  tenant  was  to  pay  for  the  first 
twenty-three  years  was  $2,230,000,  and  he  also,  within  three  years 
from  the  beginning  of  the  term,  was  to  commence  the  erection  of 
a  building  at  a  cost  of  not  less  than  $300,000.  To  say  that  the  oral 
negotiations  which  took  place  resulted  in  the  meeting  of  the  minds 
of  the  parties  on  the  terms  of  the  lease  —  which  alone  entitled  the 
brokers  to  commissions  —  seems  to  me  to  be  in  direct  hostility  to  all 
the  authorities  bearing  on  the  subject,  including  those  cited  in  the 
prevailing  opinion. 

It  does  not  appear  that  any  suggestion  was  made  in  the  oral 
negotiations  as  to  when  the  building  was  to  be  completed ;  if  it  were 
to  be  insured,  and  if  so,  who  was  to  pay  the  insurance  ;  if  destroyed 
by  fire  during  the  term  of  the  lease,  what  was  to  be  done,  or  what 
were  to  be  the  rights  of  the  parties  if  the  tenant  failed  to  perform. 
Many  other  details  which  good  business  judgment  would  suggest  as 
being  necessary  to  be  inserted  in  a  lease  for  so  long  a  term  and 
involving  property  as  valuable  as  this  were  not  even  mentioned. 
The  parties  did  not  agree  as  to  all  the  terms  of  the  written  lease, 
especially  as  to  what  remedy  the  owners  should  have  of  regaining 
possession  if  the  tenant  did  not  erect  the  building  within  the  time 
proposed  —  the  tenant  insisting  that  the  owners  should  have  only  a 
remedy  in  ejectment,  but  not  in  summary  proceedings,  and  to  this 
the  owners  would  not  agree. 

There  was  no  capricious  withdrawal  from  a  bargain  by  the 
defendants,  nor  was  there  any  agreement  ever  reached.  The  efforts 
of  the  brokers  were  ineffectual,  the  minds  of  the  parties  never  met, 
and  a  contract  was  never  made.  The  brokers,  therefore,  were  not 
entitled  to  commissions,  and  the  court  properly  directed  the 
verdict. 

The  judgment  appealed  from  should  be  affirmed. 

Inobaham,  J.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to. 
appellants  to  abide  event. 
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In  the  Matter  of  the  Application  of  The  City  of  New  York,  Appel- 
lant, Relative  to  Acquiring  Title,  etc.,  to  Spoflford  Avenue,  etc., 
from  Longwood  Avenue  to  Tififany  Street  and  from  TiflFanv 
Street  to  the  Bronx  River,  in  the  Twenty-third  Ward,  Borough 
of  The  Bronx,  City  of  New  York. 

Gustavb  S.   Boehm  and   Empire   Development    Company, 

Respondents. 

First  Department,  June  5,  1908. 
Municipal  corporation  — street  opening —  aaseasment. 

Assessments  upon  property  for  a  street  opening  need  not  invariably  follow  the 
rule  that  the  cost  of  the  improvement  for  each  block  should  be  assessed  on  the 
property  on  that  block. 

And  when  it  appears  that  part  of  the  land  benefited  by  the  street  was  interior 
land  to  which  there  had  been  no  access  and  that  the  rest  of  the  property^ 
already  fronted  on  a  macadamized  street,   each  parcel  of  land  should  be 
assessed  proportionately  to  the  benefit  sustained  without  regard  to  the  block 
to  block  rule. 

Appeal  by  the  petitioner.  The  City  of  New  York,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  New  York  on  the 
20th  day  of  March,  1907,  denying  the  petitioner's  motion  to  con- 
firm the  report  of  the  commissioners  of  estimate  and  assessment 
herein  as  to  the  assessment  for  benefit  contained  therein,  and 
remitting  the  said  report  to  the  commissioners  for  revision  and 
correction. 

Thomas  O.  Blake  of  counsel  [John  P,  Dunn  and  John  J, 
Kearney  with  him  on  the  brief],  Francis  K.  Pendleton^ 
Corjporation  Counsel^  for  the  appellant. 

Henry  J,  Wehle  of  counsel  [John  H.  Judge  with  him  on  the 
brief],  for  the  respondent  Empire  Development  Company. 

Barclay  E,  F!  McCarty  of  counsel  [Jared  G,  Baldwin^  Jr,^ 
and  William  II.  Snowden  with  him  on  the  brief],  for  the 
respondent  Boehm. 
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Clarke,  J. : 

This  is  an  appeal  by  the  city  of  New  York  from  so  much  of  an 
order  of  the  Special  Term  confirming  the  final  report  of  commis- 
sioners of  estimate  and  assessment  as  to  awards  for  land  taken  as 
denies  tlie  motion  to  confirm  said  report  as  to  assessments  for  bene- 
fit and  remitting  the  proceedings  to  the  commissioners  for  revision 
and  correction  in  respect  to  snch  assessments. 

The  object  of  the  proceeding  was  to  acquire  the  title  to  the  real 
estate  that  now  constitutes  the  bed  of  Spofford  avenue  between 
Longwood  avenue  and  the  Bronx  river  in  the  twenty-third  ward  in 
the  borough  of  The  Bronx  in  the  city  of  New  Yoik.  On  Novem- 
ber 12,  1901,  the  commissioners  of  estimate  and  assessment  filed  their 
preliminary  abstract  of  estimate  and  assessment.  By  that  prelimi- 
nary abstract  the  cost  of  the  proceeding  was  assessed  upon  the 
property  deemed  to  be  benefited  thereby,  and  the  commissioners 
assessed  upon  the  property  belonging  to  one  of  the  respondents, 
Boehm,  in  that  behalf  the  sum  of  $3,943.29.  Subsequently,  on 
December  30,  1901,  the  prior  resolutions  of  the  board  of  street 
opening  and  improvement  of  the  former  city  that  had  directed  the 
assessment  of  the  entire  cost  and  expense  of  the  proceeding  to  be 
placed  upon  the  property  deemed  to  be  benefited  thereby,  were 
amended  by  a  resolution  of  the  board  of  public  improvements  of 
the  city  of  New  York  so  as  to  impose  forty  per  centum  of  such 
cost  and  expense  upon  the  city,  and  the  remaining  sixty  per  centum 
alone  upon  the  property  so  benefited. 

Before  the  commissioners,  however,  had  revised  their  prelimi- 
nary assessments,  in  accordance  with  the  resolution  imposing  forty 
per  cent  of  the  cost  of  the  improvement  upon  the  city,  this  court, 
in  Matter  of  Orant  Avenue  (76  App.  Div.  87),  expressed  the  view 
that  the  proper  method  of  assessing  the  cost  of  taking  land  for 
street  purposes  in  New  York  city  is  to  assess  the  cost  of  each  block 
taken  upon  the  property  fronting  thereon. 

The  commissioners,  deeming  that  they  were  governed  by  that  rule 
in  the  proceeding  at  bar,  recast  their  assessments  so  that  in  lieu  of 
assessing  each  parcel  benefited  in  proportion  to  the  benefit  that  it 
had  actually  received  from  tlie  entire  improvement,  the  cost  of  each 
separate  block  of  land  condeinued  in  the  proceeding  was  assessed 
upon  the  property  alone  that  fronted  thereon. 
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On  February  10,  1906,  the  commissioners  made  such  a  snpple- 
mental  and  amended  abstract  of  the  estimate  and  assessment.  The 
result  was  that  whereas,  by  their  original  assessment  Boehm's  prop- 
erty had  been  assessed  in  the  sum  of  $3,943.29,  when  the  total  cost 
of  the  improvement  was  to  be  assessed  upon  the  property  by  the 
supplemental  assessment,  although  the  city  was  to  bear  forty  per 
cent  of  the  cost,  Boehm's  assessment,  instead  of  being  correspond- 
ingly reduced,  was  actually  increased  to  $3,958.10.  The  explana- 
tion of  this  anomalous  result  is  that  in  the  original  abstract  the 
cost  of  the  entire  street  opening  was  assessed  in  proportion  to  the 
benefit  deemed  to  have  been  received,  while  in  the  supplemental 
and  amended  abstract  the  rule  in  the  Grant  Avenue  Case  {s\ipra\ 
which  had  in  the  meanthne  been  handed  down,  and  was  supposed 
to  apply,  was  followed ;  that  is,  the  cost  of  the  improvement  for 
each  block  was  assessed  back  npon  that  block. 

The  method  of  procedure  was  described  in  the  testimony  of  the 
computer  for  the  commissioner  as  follows :  "  In  the  first  place,  it 
was  necessary  to  ascertain  how  much  money  it  was  required  to  raise 
on  each  "block  in  accordance  M'-ith  the  rule  laid  down  in  Grant 
Avenue  and  Townsend  Avenue  decisions;  *  ♦  *  that  is  to 
say,  taking  the  lot  25  by  100  feet,  I  would  say  that  in  the  first  place 
it  was  ascertained  how  much  money  would  have  to  be  raised  by 
assessment  on  each  block,  extending  from  the  improvement  to  the 
limit  of  the  area  on  each  side  of  the  street.  *  *  *  In  the  origi- 
nal report  a  uniform  rate  of  assessment  was  placed  on  each  lot 
abutting  on  the  improvement.  *  *  *  That  uniform  ratio  or 
rate  extended  all  the  way  from  Tiffany  Street  to  the  Bronx  Eiver,  on 
both  sides  of  the  improvement.  *  *  *  After  the  decision  in 
the  Grant  Avenue,  *  *  *  we  ascertained  the  amount  of  money 
to  be  raised  by  assessment  in  each  block.  *  *  *  Starting  now 
with  Tiffany  Street,  in  the  blocks  from  Tiffany  Street  to  Barretto 
Street,  the  assessments  on  the  lots  abutting  on  the  improvement 
between  Tiffany  Street  and  Barretto  Street  were  increased  79.4  per 
cent,  on  both  sides  of  the  improvement ;  the  assessments  on  abutting 
lots  from  Barretto  Street  to  Manida  Street  were  increased  87  per 
cent ;  *  *  *  from  Manida  Street  to  Coster  Street,  the  assess- 
ments were  increased  40.8  per  cent  on  both  sides  of  the  improve- 
ment ;    from  Coster  Street  to  Hunt's  Point  road,  the  assessments 
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were  increased  30  per  cent.  By  Hunt's  Point  Road  I  mean  the 
new  Hunt's  Point  Eoad.  *  *  ^  From  New  Hunt's  Point  Road 
to  Whittier  Street,  both  streets,  the  assessments  were  increased  84 
per  cent,  and  from  Whittier  Street  to  the  Bronx  River,  on  both 
sides,  the  assessments  were  reduced  9^  per  cent.  *  *  *  This 
improvement  from  Tiffany  Street  up  to  tlie  point  wliere  it  is  inter- 
sected by  Hunt's  Point  Road  is  a  widening  of  50  feet  up  to  that 
point,  and  beyond  that  point  *  *  *  tlie  opening  is  a  solid 
opening  for  the  entire  distance  to  Bronx  River.  *  *  *  Tlie 
first  thing  we  do  in  arriving  at  the  amount  of  assessments  we  are 
to  levy  is  to  take  the  total  of  what  I  designated  as  the  cost  of  the 
proceedings,  and  distribute  that  among  the  whole  area  abutting  on 
the  improvement,  and  divide  it  by  the  number  of  lineal  feet  on  both 
sides ;  that  makes  in  this  case  about  $5  a  lineal  foot  for  the  cost 
of  the  proceeding.  *  *  *  Then  after  this  total  cost  has  been 
distributed  along  the  abutting  property  at  $5  a  lineal  foot,  which  is 
tlie  proportion  as  I  understand  it  to  be  in  this  case,  then  I  arrived 
at  the  amount  to  be  assessed  for  benefit  under  the  rule  as  I  under- 
stand it  as  applicable  to  levying  assessments,  by  taking  the  respective 
blocks,  and  taking  the  total  awards  for  property  taken  on  both  sides 
of  those  blocks  and  adding  them  together,  and  then  that  total  as 
found  "by  me  is  distributed  on  the  blocks  including  those  awards,  to 
the  limit  of  the  assessment  in  parallel  lines." 

Before  and  at  the  time  of  the  condemnation  of  Spofford  avenue 
between  Longwood  avenue  and  the  Bronx  river,  as  condemned  in 
this  proceeding,  the  entire  territory  embracing  the  land  taken  and 
the  land  assessed  for  benefit  in  this  proceeding  was  intersected  by 
an  old  highway  known  as  Hunt's  Point  road.  The  territory  lying 
to  the  east  of  that  intersecting  highway  was  interior  land  to  which 
there  was  no  access.  The  territory  situated  on  the  westerly  side  of 
that  highway,  including  the  property  of  the  respondents  assessed 
for  benefit  herein,  already  fronted  on  a  street  that  was  opened, 
regulated,  graded  and  macadamized,  fifty  feet  in  width,  and  entirely 
adequate  to  the  needs  of  the  neighborhood.  According  to  the 
testimony  the  easterly  territory  was  benefited  100  per  centum  ;  the 
westerly  to  the  extent  merely  of  one-ninth  of  its  former  value. 

The  result  demonstrates  that  the  commissioners  misapplied  the 
Orant  Avenue  case,  which  it  is  evident  they  intended  to  follow,  by 
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failing  to  observe  the  qualifying  language  contained  in  that  opinion. 
Mr.  Justice  Patterson  said :  "  Of  course,  it  is  not  an  invariable  rnle. 
Circumstances  may  require  resort  to  a  diffei-ent  one,  but  there  is 
nothing  to  take  this  case  out  of  it.  Doubtless  the  assessment  must 
be  levied  in  proportion  to  the  amount  of  benefit  received  from  the 
whole  work,  but  there  must  be  something  to  indicate  that  one  piece 
of  property  is  benefited  more  than  another  similarly  situated  before 
it  is  charged  with  a  higher  assessment,  and  until  that  is  shown  the 
rule  adverted  to  must  prevail,  otherwise  the  property  owner  is 
at  the  mercy  of  the  commissioners,  who  may  act  ignorantly,  or 
capriciously  or  wantonly." 

The  proceeding  at  bar  presents  the  circumstances  there  referred 
to  which  require  resort  to  a  different  rule.  It  is  obvions  that  ter- 
ritory which,  before  the  new  street  is  open,  has  no  access  is  bene- 
fited to  a  greater  proportional  extent  than  territory  sitnate  on  an 
established,  improved  and  macadamized  street  fifty  feet  in  width  by 
the  mere  widening  thereof. 

The  order  appealed  from,  remitting  the  report  to  the  commission- 
ers to  the  end  that  each  parcel  may  be  assessed  the  proportional 
share  of  the  benefit  sustained,  without  regard  to  the  so-called  block 
to  block  rule,  is  right  and  should  be  affirmed,  with  costs  and  dis- 
bursements to  the  respondents. 

Ingraham,  McLaughlin,  Houghton  and  Scott,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Joseph   W.    Lynch,   Respondent,   v.   Rudolph   T.    McGabe  and 
Andrew  MoKinney,  Appellants. 

First  Department,  June  5,  1908. 
Pra^itice  —new  trial  —  newly-discovered  evidence. 

A  new  trial  will  not  be  granted  on  the  ground  of  newly -discovered  evidence 
where,  in  order  for  plaintiff  to  recover,  he  must  show  that  one  defendant  was 
an  associate  of  the  other  at  the  time  of  signing  of  a  contract  and  was  a  party 
to  the  contract,  and  the  new  evidence  is  an  unanswered  telegram  of  inqairy 
from  the  second  defendant  to  the  first  dated  two  weeks  after  the  contract. 

Nor  can  a  judgment  in  favor  of  the  second  defendant  be  opened  on  such  evidence 
since  it  does  not  affect  his  liability  to  plaintiff. 
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Appeal  by  the  defendants,  Rndolph  T.  McCabe  and  anotlier, 
from  an  order  of  tlie  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  tlie  office  of  the  clerk  of  the  county  of  New 
York  on  the  9th  day  of  March,  1908. 

Benjamin  N,  Cardozo  of  counsel  {SirtiLpson^  Werner  d&  Cardozo^ 
attorneys],  for  the  appellant  McKinney. 

John  n.  Hazelton  of  counsel  [Ilazelton  cfe  Tlazelton^  attorneys], 
for  the  appellant  McCabe. 

Charles  E.  Kelley  of  counsel  [Jiandall  JI.  Stem,  attorney],  for 
tlie  respondent. 

Clarke,  J. : 

This  is  an  appeal  from  an  order  granting  plaintiff's  motion  for  a 
new  trial  upon  the  ground  of  newly-discovered  evidence.  The 
action  was  brought  to  recover  $230,000  upon  a  claim  that  the  plain- 
tiff agreed  to  sell  and  deliver  to  the  defendants  the  Great  Eastern 
Kailroad  Company  of  North  Carolina,  its  entire  capital  stock,  its 
right  of  way,  and  other  property  which  defendants  agreed  to  pay 
for  on  or  before  September  18,  1902,  thereafter  extended  to  Sep- 
tember thirtieth ;  that  the  plaintiff  duly  tendered  performance,  but 
the  defendants  refused  to  carry  out  the  contract  as  agreed  upon. 

At  the  close  of  the  plaintiff's  case  the  complaint  was  dismissed, 
judgment  thereon  was  duly  entered,  and  the  time  to  appeal  there- 
from has  expired.  The  paper  sued  on,  alleged  to  have  been  a  con- 
tract, is  signed  "  R.  T.  McCabe,  for  self  and  associates."  The  effort 
of  the  plaintiff  upon  the  trial  was  to  establish  that  defendant 
McKinney  was  the  associate  alluded  to  and  a  party  to  the  contract. 
In  this  he  wholly  failed.  The  plaintiff  first  met  the  defendant 
McCabe  on  August  19, 1902,  and  the  paper  alluded  to  was  executed 
on  that  day. 

The  plaintiff  testified  that  he  first  met  the  defendant  McKinney 
about  the  middle  of  September.  He  thought  it  was  some  time 
before  the  nineteenth,  about  the  fifteenth  or  sixteenth.  Plaintiff 
called  McCabe  as  a  witness,  who  testified  that  McKinney  had  never 
been  associated  with  him  in  any  enterprise  prior  to  August  19, 1902. 
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Q.  "  Was  the  defendant  Andrew  McKinncy  connected  with  joa  in 
any  way  in  this  enterprise,  by  which  I  mean  the  enterprise  indi- 
cated in  plaintiff's  exhibits  7  and  8  ?  *  *  *  A.  He  was  never 
connected  in  any  way  with  me.  *  *  *  I  mean  to  say  this,  that 
as  to  associate,  when  I  signed  that  document,  I  had  no  associate,  and 
never  had  until  the  whole  tiling  —  the  whole  scheme  was  put  forth. 
*  *  *  I  never  went  to  Mr.  McKinney  for  a  month  after  that 
was  signed,  or  two  montlis.  He  was  away."  Under  cross-examina- 
tion McCabe  testified  that  McKinney  never  authorized  him  to  exe- 
cute Exhibits  6  or  7  or  8.  "  He  never  knew  I  had  it  until  weeks 
afterwards ; "  that  he  had  never  told  McKinney  tliat  he  had  signed 
either  of  tliose  papers  and  had  never  shown  him  a  copy  of  them; 
that  McKinney  liad  never  stated  that  he  would  pay  any  part  of  the 
money  for  the  Great  Eastern  raih-oad  ;  tluit  Lynch  spoke  about  a 
meeting  in  September,  which  never  took  phice,  and  Mr.  McKinney 
was  not  there  ;  that  Lynch  never  saw  McKinney  until  November; 
that  in  September,  1902,  his  recollection  was  tliat  McKinney  was  in 
the  hospital  in  Canada  with  typhoid  fever.  On  redirect  examina- 
tion McCabe  testified  that  he  did  not  tell  McKinney  that  he  had 
any  option  or  call  upon  the  control  of  any  such  road. 

Plaintiff  called  the  defendant  McKinney,  who  testified  that  he 
was  taken  sick  on  the  thirty-first  of  May  at  the  yacht  club,  then 
went  to  a  hospital  in  New  York  ;  that  on  his  doctor's  advice  he  went 
to  Canada  about  the  middle  of  June  and  was  taken  down  with 
typhoid  fever  at  Lake  St.  John  and  was  sick  up  there  all  summer. 
Hospital  bills  were  produced  from  July  thirtieth  to  September 
seventh.  McKinney  further  testified  that  he  never  had  any  cor- 
respondence with  McCabe  during  June,  July  and  August  about 
any  business;  that  he  was  away  at  this  time  with  typhoid  fever  and 
could  not  have  written  letters. 

The  alleged  newly-discovered  evidence  grew  out  of  the  fact  that 
after  the  trial  the  defendant  McKinney  permitted  the  plaintiff  to 
search  through  the  books  and  papers  of  his  old  firm,  which  had  been 
dissolved,  in  a  storage  warehouse  in  Brooklyn,  and  there  found  a 
telegram  dated  New  York,  September  second,  to  Andrew  McKin- 
ney, care  of  Jeffery's  State  Hospital,  Quebec.  It  will  be  remem- 
bered that  the  alleged  contract  is  dated  August  nineteenth.  This 
telegram  read  :  "  Have  been  over  Southern  Railroad,  also  projected 
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line.  It  is  better  tlian  represented  and  one  of  the  best  propositions  I 
know  of.  Other  parties  trying  to  get  it.  Shall  I  hold  it  for  you  ? 
Important  you  advise  me  immediately.  Answer.  R.  T.  McCabe.'* 
McCabe  averred  in  an  affidavit  filed  in  opposition  to  the  motion 
that  he  received  no  reply  to  said  telegram  and  that  he  went  to  see 
other  parties,  as  already  testified  to  by  him,  and  that  he  did  not  see 
defendant  McKinney  in  tliis  regard  until  after  he  had  come  back  to 
New  York  city  after  he  had  recovered.  Said  telegram  could  not  be 
received  in  evidence  against  McKinney  upon  the  issue  tendered. 
An  unanswered  telegram  of  inquiry  sent  to  a  sick  man  two  weeks 
after  the  making  of  the  alleged  contract  does  not  establish  the  fact 
alleged  and  relied  upon  by  the  plaintiff  that  on  August  nineteenth 
McKinney  was  an  associate  of  McCabe  in  the  enterprise  under  con- 
sideration and  that  McCabe  signed  the  paper  of  that  date  with  his 
knowledge,  consent  and  authority.  This  alleged  evidence  being  for 
tlie  sole  purpose  of  showing  that  McKinney  was  the  associate  of 
McCabe,  and  being  incompetent  and  inadmissible  for  tliat  purpose, 
of  course  it  would  not  affect  the  cause  of  action  against  McCabe. 
Whether  the  dismissal  of  the  complaint  against  McCabe  was  proper 
or  not  is  not  an  open  question.  It  is  fixed  by  the  judgment  unap- 
pealed  from  and  unreversed.  That  judgment  cannot  be  opened  on 
alleged  newly-discovered  evidence  not  affecting  McCabe's  responsi- 
bility to  the  plaintiff,  but  only  claimed  to  connect  McKinney  with 
McCabe. 

The  order  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  disbursements  to  the  appellants,  and  the  motion  denied, 
with  ten  dollars  costs. 

Ingbaham,  McLaughlin,  Houghton  and  Scott,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 
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Clayton  S.  Goss,  Respondent,  v.  C.  S.  Goss  &  Company,  Defend- 
ant, Impleaded  with  Clair  Foster,  Appellant. 

First  Department,  June  5,  1908. 
Practice — legal  and  equitable  defenses  —  motion  for  separate  trials. 

Where,  in  an  action  at  law,  the  defendant  as  a  second  separate  defense  and  bj 
way  of  counterclaim  sets  up  an  equitable  cause  of  action  which,  if  established, 
would  eutitle  him  to  an  affirmative  judgment  appropriate  only  to  a  suit  in 
equity,  the  proper  practice  is  to  move  for  an  order  directing  separate  trials  of 
the  separate  issues  iu  the  appropriate  forum  and  the  order  of  trial  thereof. 

Where  the  equitable  defense,  if  established,  would  extinguish  the  plaintiff's 
cause  of  action  the  equitable  issue  should  be  tried  first. 

Appeal  bv  the  defendant,  Clair  Foster,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  27th 
day  of  April,  1908,  denying  the  said  defendant's  motion  to  strike 
one  of  the  issues  herein  from  the  Special  Term  calendar. 

Henry  Escher^  Jr,^  of  counsel  [Escher  dk  Fox^  attorneys],  for 
the  appellant. 

Henry  TF.  Clark  of  counsel  [^Frank  H  Piatt  with  liim*on  the 
brief,  O^Brien^  Boardnvan  cfe  PZa^^,  attorneys],  for  the  respondent. 

Clarke,  J. : 

This  action  was  brought  to  recover  on  two  promissory  notes  made 
by  the  defendant  Goss  &  Co.  to  the  defendant  Foster,  indorsed  by 
him  and  delivered  to  the  plaintiff.  The  defendant  Foster  in  his 
answer  sets  up  as  a  separate  defense  and  by  way  of  counterclaim  an 
equitable  cause  of  action  which,  if  established,  would  not  only  con- 
stitute a  defense  to  the  notes  sued  on,  but  would  entitle  the  defend- 
ant to  an  affirmative  judgment  appropriate  only  in  an  action  in 
equity. 

The  plaintiff  served  a  notice  of  trial  for  the  issues  set  up  in  the 
complaint  and  in  the  first  separate  defense  and  counterclaim  for  the 
Trial  Term,  and  likewise  a  notice  of  trial  of  the  issues  set  up  in  the 
second  separate  defense  and  counterclaim  and  the  replj'  thereto  for 
the  Special  Term.     The  defendant  cross-noticed  all  the  issues  for 
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the  Trial  Term  and  returned  the  notice  for  trial  at  the  Special  Term. 
Thereafter  the  jilaintiff  put  tlie  issues  raised  by  the  second  separate 
defense  and  counterclaim  and  the  reply  thereto  on  the  Special  Term 
calendar  for  trial  without  obtaining  any  order  therefor.  The 
defendant  moved  to  strike  said  issue  from  said  Special  Term  calen- 
dar and  the  motion  having  been  denied  appeals. 

The  Code  of  Civil  Procedure  does  not  seem  to  contain  any  pro- 
visions which  precisely  apply  to  the  facts  disclosed  upon  this  record. 
We  find  no  statute  providing  for  the  service  of  two  notices  of  trial, 
one  on  the  equity  and  the  other  on  the  common-law  side  of  the 
court  in  one  action.  It  is  quite  evident  that  if  the  defendant  suc- 
ceeds on  his  equitable  counterclaim  there  is  an  end  to  the  plaintiff's 
cause  of  action,  and  it  is  also  quite  evident  that  the  Trial  Term  is 
no  place  in  which  to  try  such  equitable  counterclaim  because  the 
method  of  procedure,  the  decision  upon  which  a  judgment  could  be 
entered  is  one  to  be  made  by  the  court,  and  if  the  issues  were  tried 
together  there  would  be  the  anomaly  presented  of  a  verdict  by  a 
jury  on  one  branch  and  a  decision  by  the  court  upon  the  other,  and 
a  judgment  to  be  entered  thereon  for  which  we  can  find  no 
authority. 

We  are  of  the  opinion,  therefore,  that  the  proper  practice  in  such 
case  is  to  move  for  an  order  directing  separate  trials  in  the  appro- 
priate forum  of  the  separate  issues  and  the  order  of  trial  thereof. 
In  the  case  before  us  such  an  order  sliould  provide  that  the  equi- 
table issue  be  first  tried  and  the  trial  of  the  other  issue  should  be ' 
stayed  until  the  determination  of  said  equitable  issue. 

It  follows,  therefore,  that  the  order  appealed  from  should  be 
reversed  and  the  motion  to  strike  the  cause  from  the  Special  Term 
calendar  granted,  with  leave  to  the  plaintiff  to  apply  for  an  order 
directing  the  separate  trials  of  the  issues  and  the  order  thereof, 
without  costs  to  either  party  upon  this  appeal.. 

Ingraham,  MoLaughlin,  Houghton  and  Scott,  JJ.,  concurred. 

Order  reversed  and  motion  granted,  without  costs,  with  leave  to 
plaintiff  to  apply  for  order  as  indicated  in  opinion. 
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James  A.  Grant  and  Nettie  L.  Grant,  Respondents,  v.  Cobre 
Grande  Copper  Company,  Appellant,  Impleaded  with  William 
C.  Greene  and  Others,  Defendants. 

First  Department,  June  12,  1908.       ^ 

Process  —  service   by   publication   on   foreign   corporation — action   to 
enforce  equitable  lien  —  complaint  insufficient. 

The  court  is  without  jurisdiction  to  grant  an  order  for  service  by  publication 
except  upon  a  verified  complaint  stating  facts^ufficient  to  constitute  a  cause 
of  action  of  the  kind  in  which  such  service  is  permitted  by  the  Code  of  Civil 
Procedure. 

Although  on  such  motion  the  court  will  not  seiirch  the  complaint  as  upon 
demurrer,  no  order  for  such  service  is  authorized  where  an  absolutely  necessary 
element  of  the  cause  of  action  is  wanting. 

Thus,  in  a  stockholders'  suit  brought  to  procure  a  decree  that  a  foreign  corpora- 
tion holds  legal  title  to  mines  in  trust  for  the  plaintiff's  corporation  and  to  com- 
pel it  to  account  and  pay  over  the  proceeds,  where  the  complaint  shows  that 
the  plaintiff's  corporation  held  mere  option  contracts  entitling  it  to  a  convey- 
ance of  the  mines  upon  making  certain  payments,  etc.,  and  that  the  vendor 
and  his  successors  had  a  right  to  rescind  the  agreement  on  default  in  payment, 
which  right  was  exercised,  and  the  properties  conveyed  to  third  parties, 
there  is  no  right  to  an  order  for  service  by  publication  if  the  complaint  fails 
to  allege  that  the  vendee  made  the  payments  and  performed  the  covenants 
necessary  to  entitle  it  to  a  conveyance,  or  states  no  facts  showing  a  waiver  by 
the  vendor. 

Allegations  stating  in  substance  that  certain,  payments  were  made  by  the  vendee 
"in  the  manner  provided  in  said  agreement,"  or  that  the  payments  and  con- 
ditions were  waived  or  settled  in  the  manner  agreed  upon  and  accepted  by  the 
parties  in  interest,  are  insufficient  to  establish  performance  or  waiver.  An 
allegation  of  performance  or  waiver  made  in  the  alternative  is  not  a  sufficient 
allegation  of  either. 

Even  though  the  plaintiff's  corporation  was  made  defendant  because  it  refused 
to  sue  in  its  own  right  to  enforce  the  alleged  trust  agreement,  a  cause  of  action 
against  it  must  nevertheless  be  stated;  that  is  to  say,  the  complaint  must  show 
that  the  plaintiff's  corporation  had  a  good  cause  of  action  against  the  other 
defendants. 

An  order  for  the  service  of  a  foreign  corporation  by  publication  cannot  be  made 
under  section  438  of  the  Code  of  Civil  Procedure  unless  the  moving  papers 
establish  not  only  that  the  defendant  is  a  foreign  corporation,  but  that  the 
complaint  demands  judgment  that  a  vested  or  contingent  interest  in  or  lien 
upon  specific  real  or  personal  property  within  the  State  in  favor  of  either 
party  may  be  enforced,  regulated,  defined  or  limited,  or  otherwise  affecting 
the  title  to  such  property.  « 
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Even  though  there  be  specific  property  within  the  State  owned  by  a  foreign 
defendant  corpora! ion,  which  might  be  subject  to  an  action  in  rem&o  as  to 
authorize  service  by  publication  under  section  488  of  the  Code  of  Civil 
Prf>cedure,  the  order  should  not  be  granted  if  the  complaint  fail  to  allege  facts 
showing  a  right  to  enforce  a  legal  or  equitable  title  to  the  property. 

In  GRAHAM  and  Lauohlin,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  the  Cobre  Grande  Copper  Company, 
from  an  ordcir  of  the  Supreme  Court,  made  at  tlie  New  York  Spe- 
cial Term  and  entered  in  the  office  of  tlie  clerk  of  the  county  of 
New  York  on  the  12th  day  of  March,  1908. 

i^.  W.  M.  Cutche'on  of  counsel  [J/".  E,  Ilarby  and  Augiistine  Z. 
Humes  with  him  on  the  brief],  for  the  appellant. 

Walter  B,  Raymond  of  counsel  {Saiauel  S,  Watson  and  Chester 
A,  Jayne  with  him  on  the  brief],  for  the  respondents. 

Clarke,  J. : 

Specially  appearing  for  the  purpose  of  the  motion,  the  Cobre 
Grande  Copper  Company  moved  to  vacate  an  order  for  the  service 
of  the  summons  upon  it  by  publication  and  said  motion  having  been 
denied,  appeals.  This  is  a  stockholders'  suit  brought  by  the  plain- 
tiffs on  behalf  of  all  other  stockholders  of  the  Cobre  Grande 
Copper  Company,  an  Arizona  corporation,  similarly  situated,  for  the 
purpose  of  procuring  a  decree  adjudging  that  the  Cananea  Consoli- 
dated Copper  Company,  a  Mexican  corporation,  holds  the  legal  title 
to  certain  mines  and  mining  properties  in  tlie  Republic  of  Mexico 
in  trust  for  the  Cobre  Grande  Copper  Company,  and  of  compelling 
the  defendants  William  C.  Greene,  the  Greene  Consolidated  Cop- 
per Company  and  the  Cananea  Consolidated  Copper  Company  to 
account  for  and  pay  over  to  the  defendant  Cobre  Grande  Copper 
Company  all  benefits  of  every  kind,  if  any,  derived  by  them  or  any 
of  them  from  any  of  the  said  properties  and  of  obtaining  other  like 
relief. 

The  papers  sufficiently  disclose  that  the  Cobre  Grande  Copper 
Company  is  a  foreign  corporation  and  that  after  due  diligence  the 
plaintifE  has  been  unable  to  serve  it  or  any  of  its  officers  with  the 
summons  in  this  State  and  that  it  will  be  unable  so  to  do.  The 
order  appealed  from  is  attacked  upon  theground  that  it  was  improp- 
erly granted  upon  the  face  of  the  papers.     Section  438  of  the  Code 
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of  Ci\'il  Procedure  provides  that  "  An  order  directing  the  service 
of  a  summons  upon  a  defendant  without  the  State,  or  by  publi- 
cation, may  be  made  in  either  of  the  following  cases :  1.  Where  the 
defendant  to  be  served  is  a  foreign  corporation.  *  *  *  5. 
Wliere  the  complaint  demands  judgment  that  the  defendant  be 
excluded  from  a  vested  or  contingent  interest  in  or  lien  upon  spe- 
cific real  or  personal  property  within  the  State ;  or  that  such  an 
interest  or  lien  in  favor  of  either  party  be  enforced,  r^ulated, 
defined  or  limited ;  or  otherwise  affecting  the  title  to  such  prop- 
erty." Section  439  provides  that  "  The  order  must  be  founded  upon 
a  verified  complaint  showing  a  sufficient  cause  of  action  against  the 
defendant  to  be  served,  and  proof  by  affidavit  of  the  additional 
facts  required  by  the  last  section.     *     *     *  » 

From  the  complaint,  and  the  exhibits  thereto  attached,  it  appears 
that  option  agreements  from  William  C.  Greene  to  George  Mitchell, 
both  of  Arizona,  were  executed  on  November  26,  1898.  These 
took  the  form  of  an  escrow  constituted  by  the  execution  of  the 
deeds  of  properties  described  in  the  complaint,  and  the  deposit  of 
those  deeds  with  the  Phoenix  National  Bank  of  Phoenix,  Ariz.,  to 
be  held  by  it  and  delivered  in  accordance  with  the  terms  of  the 
accompanying  escrow  agreements,  which  provided  for  the  payment 
of  $12,500  in  cash,  and  $237,500  in  deferred  installments.  On  tlie 
same  day  was  executed  a  license  agreement  by  Greene  to  Mitchell 
to  enter  upon  and  work  the  mines  described  in  the  deeds  deposited 
in  escrow.  The  deed  contemplates  the  payment  by  Mitchell  of  the 
amounts  stipulated  in  the  deeds  which  are  again  set  forth.  Mitchell 
also  covenanted  as  follows :  A.  To  erect  a  smelter  described  within 
six  months ;  B.  To  pay  Greene  fifty  per  cent  of  the  net  proceeds  of 
all  ore  shipped,  such  payments  to  be  made  monthly  upon  an  account- 
ing to  be  made  to  Greene  with  reference  thereto  on  the  15th  Jay  of 
the  month  ;  C.  That  "  Greene  shall  have  free  access  to  the  workings 
of  said  property  and  to  tlie  books  and  accounts  and  papers  concerning 
the  same  at  all  times."  The  agreement  contained  the  following 
provision :  "  It  is  further  agreed  that  in  case  either  party  fails  or 
neglects  to  keep  any  of  the  provisions  or  conditions  on  his  part 
herein  to  be  performed  that  the  other  party  may,  at  his  option,  elect 
to  consider  that  the  same  is  a  forfeiture  of  the  terms  or  conditions 
of  this  contract  and  all  rights  [of]  the  respective  parties  thereunder; 


Digitized  by 


Google 


GBAirr  V.  CoBBB  Gbanbe  Coppeb  Co.  753 

App.  Div.]  First  Department,  June,  1908. 

and  in  the  event  that  the  said  party  of  the  second  part  fails  or  neg- 
lects to  make  any  of  the  payments  in  said  escrow  agreements  1  and 
2  providedy  then  tlie  said  escrow  agreements,  together  with  this  con- 
tract, shall  thereby  be  rendered  null  and  void,  and  all  the  property 
therein  described  shall  immediately  revert  to  the  party  of  the  first 
part,  together  with  the  plant  thereon." 

On  April  15,  1899,  Greene  executed  a  trust  agreement  with 
Mitchell,  whicii  set  forth  that  whereas  Greene  has  a  permit  from 
the  Mexican  government  allowing  him  the  privilege  6f  owning 
property  within  the  frontier  zone  of  twenty  leagues,  which  said  per- 
mission is  necessary  in  order  to  enable  foreigners  to  own  property 
within  said  frontier  zone,  it  is  agreed  that  upon  compliance  with 
the  terms  of  said  escrows,  the  said  Greene  shall  continue  to  hold 
the  title  of  said  property  as  a  trust  for  the  said  Mitchell  or  his  assigns 
until  such  time  as  the  said  Mitchell  or  his  assigns  may  demand  a  deed 
therefor.  The  complaint  further  alleges  that  under  date  of  May  26, 
1899,  Mitchell  assigned  to  the  Cobre  Grande  Copper  Company,  which 
had  been  incorporated  on  the  25th  of  April,  1899,  all  of  Mitchell's 
right,  title  and  interest  held  by  him  individually,  or  in  trust,  in  and 
to  the  said  escrow  agreements  and  the  property  therein  described, 
and  also  all  the  improvements,  mills,  furnace,  macthinery  and  per- 
sonal property  of  every  kind  and  nature  situate  on,  at  or  near  the 
said  propei-ty. 

An  agreement  between  Greene  and  the  Cobre  Grande  Copper 
Company,  dated  July  22, 1890.  This  agreement  recites  the  escrow 
agreements,  the  organization  of  the  Cobre  Grande  Copper  Company, 
the  transfer  of  his  rights  by  Mitchell  to  that  company,  Greene's 
ownership  of  certain  mining  claims  not  covered  by  the  escrow 
agreements,  an  understanding  between  Greene  and  Mitchell  that  if 
the  escrow  agreements  are  fully  carried  out  by  the  Cobre  Grande 
Copper  Company,  as  the  assignee  of  Mitchell,  Greene  will  convey 
to  Mitchell  or  the  Cobre  Grande  Copper  Company  the  additional 
properties  described  in  this  agreement,  and  ])rovides  that  the 
Greene-Mitchell  contract  of  November  26,  1898,  shall  remain  in 
full  force  except  as  modified  by  this  agreement.  The  modifications 
provided  for  concern  the  terms  of  payment  and  the  method  of 
accounting  as  to  the  net  proceeds  of  the  ore  shipped.  It  was  pro- 
App.  Div.— Vol.  CXXVI.        48 
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vided  that  the  deferred  payments  shall  be  made  as  follows :  $37,500, 
November  26, 1899  ;  $50,000,  November  26, 1900 ;  $50,000,  Novem- 
ber 26,  1901 ;  $50,000,  November  26, 1902,  and  $50,000,  November 
26,  1903 ;  that  the  Cobre  Grande  Copper  Company  should  pay  to 
Greene  fifty  per  cent  of  the  proceeds  of  all  ore  slapped  by  that 
company,  an  accounting  to  be  had  on  the  fifteenth  day  of  each 
month,  based  on  the  net  returns  for  the  previous  month.  It  defined 
net  proceeds  and  provided  that  the  payments  should  be  made  at  the 
oflSce  of  the  Greene  Consolidated  Copper  Company  in  gold  coin  or 
in  New  York  exchange  on  the  fifteenth  day  of  each  month.  It 
also  provided  for  the  substitution,  upon  demand,  of  new  and  formal 
deeds  for  those  already  executed. 

This  agreement  continued  in  force  the  defeasance  clause  of  the 
original  license  contract.  The  escrow  agreements  were  not  affected 
by  it  and  the  provision  for  the  conveyance  of  the  additional  prop- 
erty described  in  the  agreement  was  made  expressly  subject  to  the 
condition  that  the  Cobre  Grande  Copper  Company  should  comply 
with  all  the  conditions  of  the  previous  contract  above  mentioned. 

It  is  alleged  that  on  July  24, 1899,  Greene  sold  the  Elisa  mine  to 
the  Cobre  Grande  Company  and  accepted  from  it  in  payment  there- 
for four  promissory  notes  for  the  aggregate  sum  of  $100,000  pay- 
able at  yearly  intervals  commencing  July  24,  1901,  and  that  pur- 
suant to  said  sale  the  Cobre  Grande  Company  became  the  equitable 
owner  of  said  mine.  It  also  alleges  that  the  said  defendant  Greene 
continued  to  hold  the  title  thereto  in  trust  for  and  on  account  of 
•  the  defendant  Cobre  Grande  Company.  It  is  not  alleged  that  any 
of  these  notes  were  paid  or  any  conditions  upon  which  the  alleged 
trust  to  be  executed  were  performed. 

Deed  from  Greene  to  Cananea  Consolidated  Copper  Company, 
dated  October  11,  1899.  This  conveyance  transferred  all  of  the 
mines  referred  to  in  the  foregoing  agreements  and  other  property 
to  the  Cananea  Consolidated  Copper  Company  in  fee  simple,  and  ft 
expressly  recited  the  Mitchell  license  agreement  and  escrows  and 
the  provisions  with  reference  to  termination  for  non-fulfillment, 
declared  that  those  contracts  had  not  been  performed  and  that 
Greene  considered  the  same  to  be  void  and  of  no  effect  It  pro- 
vided that  in  case,  by  reason  of  the  execution  of  this  deed  to  the 
Cananea  Company   Greene  should  nevertheless  incur  any  1^ 
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responsibility,  the  Cananea  Coiupanj  would  indemnify  him  against 
the  same,  and  Greene  transferred  to  the  Cananea  Company  all  of 
his  claims  of  every  kind  whatsoever  against  the  Cobre  Grande 
Copper  Company.  The  complaint  does  not  allege  that  at  the  time 
this  deed  was  executed,  or  at  any  time  thereafter,  the  Cobre  Grande 
Company  had  performed  the  conditions  of  any  of  the  agreements 
under  which  the  plaintiffs  claim  it  is  entitled  to  recover. 

If  the  cause  of  action  is  one  to  establish  a  trust  of  real  estate  and 
incidentally  to  obtain  an  accounting  with  reference  to  the  income, 
or  as  an  action  for  an  accounting  as  to  the  income  of  an  alleged 
trust  and  incidentally  for  a  declaration  of  trust,  the  alleged  rights 
of  the  Cobre  Grande  Copper  Company  which  the  plaintiffs  are 
attempting  to  assert,  depend  upon  the  continued  existence  of  the 
option  right  to  purchase  the  properties  in  question  and  the  right  to 
hold  possession  thereof  under  the  agreements  collateral  to  the 
option.  As  the  escrow  agreements  were  mere  option  contracts 
entitling  the  Cobre  Grande  Copper  Company  upon  making  certain 
payments  to  receive  conveyances  of  the  property,  it  is  necessary 
tliat  the  complaint  should  show  either  that  the  payments  required 
to  be  made  in  order  to  entitle  the  Cobre  Grande  Company  to  a 
delivery  of  the  deeds  were  made,  or  that  facts  should  be  alleged 
showing  a  modification  or  waiver  of  these  conditions,  so  that  it  may 
appear  that  such  rights  have  actually  accrued  to  the  Cobre  Grande 
Company.  Since  it  appeare  that  all  the  contract  rights  of  the 
Cobre  Grande  Copper  Company,  independently  of  the  escrow  agree- 
ments, were  to  cease  at  Greene's  election  upon  its  failure  to  per- 
form any  of  the  covenants  contained  in  the  license  agreement  of 
November  26,  1898,  as  modified  by  the  agreement  of  July  22, 1899, 
and  as  it  expi-essly  appears  that  Greene  claimed  default  had  occurred 
and  attempted  to  exercise  his  election  to  terminate  the  rights  of  the 
Cobre  Grande  Copper  Company,  it  was  necessary,  in  order  to  make 
out  a  cause  of  action,  that  the  pleader  should  allege  that  the  Cobre 
Grande  Copper  Company  had  duly  performed  all  of  the  covenants 
and  conditions  of  the  license  agreement  with  Greene  of  July  22, 
1899,  or  should  set  up  the  facts  establishing  a  waiver  thereof.  The 
only  allegation  of  the  complaint  concerning  performance  by  the 
Cobre  Grande  Company  of  the  contracts  which  the  plaintiffs  claim  in 
its  behalf  is  as  follows :  "  That  the  said  $37,500  payable  on  Novem- 
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ber  26,  1899,  as  part  of  the  parcliase  price  of  said  mines  and 
raining  properties  conveyed  by  the  defendant  Greene  to  the  defend- 
ant Cobre  Grande  Copper  Company  by  agreement  dated  July  ^ 
1899  (plaintiff's  exhibit  C),  and  all  other  i)ayments  therein  specified 
and  provided  to  be  made  and  paid,  and  all  agreements  and  cove- 
nants and  things  to  be  carried  out,  done  and  performed  by  the 
defendant  Cobre  (Grande  Copper  Company  under  said  agreement 
dated  July  22,  1899,  and  including  the  payment  of  the  notes  given 
as  the  purchase  price  of  the  Elisa  mine  were  paid,  made,  done  and 
performed  at  the  time  and  in  the  manner  provided  in  said  agree- 
ments and  by  or  for  the  account  of  the  defendant  Cobre  Grande 
Copper  Company,  or  the  payments  and  conditions  thereof  were 
waived  or  settled  in  time  and  in  manner  agreed  upon  and  accepted 
by  all  parties  in  interest,  and  the  funds  to  make  said  payments  and 
to  carry  out,  do  and  perform  the  agreements,  covenants  and  things 
to  be  carried  out,  done  and  performed  by  or  on  account  of  the 
defendant  Cobre  Grande  Copper  Company  as  aforesaid,  were  raised 
and  provided  and  obtained  and  secured  upon  the  faith,  credit  and 
pledge  of  the  said  mines  and  mining  properties  of  the  defendant 
Cobre  Grande  Copper  Company,  and  from  the  income  and  profits 
of  the  said  mines  and  mining  pro[>erties  of  the  defendant  Cobre 
Grande  Copper  Company." 

This  is  not  an  allegation  that  the  covenants  or  conditions  of  any 
of  the  agreements  were  performed  or  that  they  were  waived ;  that 
the  payments  provided  for  in  the  escrow  agreements,  as  modified, 
were  made  or  that  they  were  waived.  An  allegation  of  perform- 
ance made  in  the  alternative  is  not  a  sufficient  allegation  either  of 
performance  or  of  waiver. 

This  court  said  in  Todd  v.  Union  Casualty  <&  Surety  Co.  (70 
App.  Div.  52):  "The  complaint  is  also  fatally  defective  in  another 
respect.  *  *  *  To  entitle  the  plaintiff  to  recover  he  miut 
show  that  he  has  performed  all  of  the  conditions  of  the  policy 
on  his  part  to  be  performed,  or  that  performance  has  been 
waived,  and  this  he  does  not  do  by  alleging  that  he  has  complied 
with  the  policy  in  that  respect,  except  where  the  same  has  beeo 
waived.  If  he  has  performed,  then  that  fact  must  be  alleged  with- 
out qualification.  If  he  has  not  performed  for  the  reason  that 
defendant  waived  performance,  then   the  conditions  waived  and 
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the  facts  and  -circumstances  coustitutiiig  such  waiver  must  be 
alleged." 

Tliat  case  was  cited  and  followed  in  Pope  Manufacturing  Co. 
V.  Bvbher  Goods  Manufacturing  Co.^  No,  1  (110  App.  Div.  341), 
this  court  saying:  "Facts  must  be  stated  from  which  it  may  be 
determined  whether  or  not  the  legal  conclusion  of  waiver  follows." 

It  seems  to  me,  as  the  entire  cause  of  action  attempted  to  be  set 
up  in  the  complaint,  from  any  point  of  view  thereof  which  may  be 
taken,  is  based  absolutely  upon  the  alleged  equitable  rights  of  the 
Cobre  Grande  Copi^er  Company  in  and  to  the  mines  and  mining 
properties  in  Mexico,  title  to  which  it  claims  was  held  in  trust  for 
it,  that  when  it  sets  up  its  alleged  chain  of  title  and  it  appears  that 
each  and  every  one  of  the  documents  relied  upon  contained  condi- 
tions precedent,  with  provisions  avoiding  the  same  upon  default,  it 
is  absolutely  essential  that  the  complaint  should  allege  due  perform- 
ance or  set  up  the  facts  necessary  to  establish  a  waiver. 

The  jurisdictional  fact  in  section  439  of  the  Code  of  Civil  Proced- 
ure is  that  the  order  must  be  founded  upon  a  verified  complaint 
showing  a  sufficient  cause  of  action,  and  while,  on  such  motions,  it 
may  be  that  we  do  not  search  the  complaint  as  upon  demurrer,  still, 
when  an  absolutely  necessary  element  of  a  cause  of  action  is  want- 
ing, it  cannot  be  said  that  the  order  is  based  upon  a  complaint 
showing  a  sufficient  cause  of  action. 

This  court  saJd,  by  Mr.  Justice  McLaughlin,  in  Montgomery  v. 
Boyd  (60  App.  Div.  133),  citing  many  cases:  *'It  must  appear 
from  the  complaint  tiled  tliat  the  plaintiff  has  a  sufficient  cause  of 
action  against  him,  or  that  there  is  specific  property  within  the 
State  belonging  to  him  or  in  which  he  has  an  interest,  from  which 
the  judgment  in  the  action,  when  recovered,  may  be  satisfied. 
*  *  *  So  far  as  we  have  been  able  to  discover,  it  has  been  uni- 
formly held  that  in  order  to  justify  an  order  directing  service  by  pub- 
lication, or  personally  without  the  State,  tlie  complaint  upon  which 
the  order  is  based  must  show  that  the  plaintiff  has  a  cause  of  action." 

But  it  is  objected  that  the  Cobre  Grande  Company  is  a  mere 
nominal  defendant  and  that  it  is  not  necessary  under  such  circum- 
stances that  a  cause  of  action  should  be  stated  against  it.  The 
plaintiffs  as  stockholders  do  not  sue  in  their  own  rights  and  for  their 
own  benefit.     The  cause  of  action  which  they  attempt  to  allege  is 
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one  belonging  to  the  Cobre  Grande  Company,  and  their  right  to  sne 
grows  out  of  the  fact  that  the  Cobre  Grande  Company  has  declined 
to  bring  tlie  action  in  its  own  name.  As  it  has  decUned  to  sne  it  is 
made  a  party  defendant.  Being  a  party  defendant,  a  cause  of  action 
must  be  stated  against  it.  That  cause  of  action  is  tliat  the  Cobre 
Grande  Company,  having  a  good  cause  of  action  against  the  other 
defendants,  upon  request  by  certain  of  its  stockholders,  to  bring  an 
action  to  enforce  that  right,  lias  declined  to  do  so.  Therefore,  the 
plaintiifs'  cause  of  action  against  it  is  that  having  a  good  canse  of 
action,  it  has  neglected  and  refused  to  enforce  it.  So  that  if  it  does 
not  appear  that  tlie  Cobre  Grande  Company  has  a  good  cause  of 
action  against  the  other  defendants,  why  then  it  must  follow  that 
the  plaintiffs  have  no  good  cause  of  action  against  it.  Therefore, 
the  very  basis  of  this  suit,  the  very  crux  of  this  situation,  is  that  a 
good  cause  of  action  has  been  set  up  in  favor  of  the  Cobre  Grande 
Company  against  Greene  and  the  Cananea  Copper  Company. 

To  support  the  order  appealed  from  it  is  necessary  that  the  mov- 
ing papers  should  establish  not  only  that  the  defendant  is  a  foreign 
corporation,  but  that  the  complaint  demands  judgment  that  a  vested 
or  contingent  interest  in  or  lien  upon  specific  real  or  personal  prop- 
erty within  the  State  in  favor  of  either  party  be  enforced,  regulated, 
defined  or  limited,  or  otherwise  affecting  the  title  to  such  property. 
In  Chesley  v.  Morton  (9  A  pp.  Div.  461),  on  appeal  from  an  order 
vacating  an  order  directing  the  service  of  the  summons  by  publica- 
tion in  an  action  brought  by  an  administrator  appointed  in  this 
State  against  a  resident  of  Massachusetts  for  an  accounting  of  a 
copartnership  formerly  existing  between  plaintiff's  decedent  and 
the  defendant,  Mr.  Justice  Barrett,  after  citing  the  provisions  of 
sections  438  and  439  of  the  Code,  said  of  section  439 :  "  This  latter 
section,  it  has  been  held,  requires  not  only  that  the  facts  alleged  shall 
show  a  cause  of  action,  but  also  that  such  cause  of  action  shall  be 
one  of  which  the  court  where  suit  is  brought  may  take  cognizance. 
{Bryan  v.  University  Publishing  Company^  112  N.  Y.  382 ;  Paget 
V.  Stevens^  143  id.  172.)  The  court  may  lack  jurisdiction  either,  as 
in  the  Paget  case,  through  statutory  limitations  placed  upon  its  power, 
or,  as  in  the  Bryan  case,  by  reason  of  the  absence  from  this  State  of 
the  person  sued  or  the  subject-matter  of  the  action.  Where  suit  is 
brought  against  a  non-resident  by  substituted  service,  it  must  partake 
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of  the  nature  of  an  action  in  rem  or  jnriBdiction  will  not  be  acquired 
to  render  a  valid  judgment.  *  *  *  The  demand  for  a  receiver 
of  the  partnership  effects  with  power  to  sell  shows  that  more  is 
sought  than  a  merely  personal  judgment.  There  can  be  no  doubt 
that  a  member  of  a  dissolved  partnership  has  a  lien  upon  its  assets. 
*  *  *  Regarding  the  plaintiff's  suit  in  this  aspect,  that  is  as  one 
brought  to  enforce  a  lien  upon  the  partnership  assets  in  this  State, 
it  comes  precisely  within  the  provisions  of  subdivision  5  of  section 
438  of  the  Code,  and  there  can  be  n(5  doubt  that  it  is  an  action  of 
the  class  which  may  be  begun  through  service  by  publication. 
Specific  property  within  the  limits  and  jurisdiction  of  this  State  is 
sought  to  be  subjected  to  a  lien  in  favor  of  the  plaintiff/' 

It  was  alleged  in  that  case  that  the  copartnership  had  done  busi- 
ness in  the  city  of  New  York,  and  that  there  were  assets  of  the 
copartnership  within  the  State  of  New  York.  The  learned  court 
at  Special  Term  held  in  the  case  at  bar  that  "  The  purpose  of  this 
action  is  to  reach  assets  belonging  to  the  Cobre  Company  in  the 
hands  of  the  other  defendants,  resident  or  doing  business  in  this 
State.  It,  therefore,  partakes  of  the  nature  of  an  action  in  rem^ 
and  the  allegations  of  the  complaint  are  sufficient  to  compel  juris- 
diction." This  was  based  upon  the  proposition  tliat  the  defendants 
Greene  and  the  Cananea  Company  and  tlie  Greene  Consolidated 
Copper  Company  were  accountable  to  the  Cobre  Grande  Company 
as  their  cestui  que  trust  for.  large  sums  alleged  to  have  been  received 
and  dissipated  by  them,  and  he  concluded  :  "  If  the  allegations  of 
the  complaint  are  true,  *  *  *  the  Cobre  Company  is  here  and 
has  property  here,  and,  therefore,  not  only  will  the  court  be  able  to 
decree  the  ultimate  rights  of  all  the  parties,  but  its  judgment  may 
be  enforced  against  res  actually  within  the  jurisdiction.  In  brief, 
the  order  of  publication  should  be  sustained  for  the  following  rea- 
sons :  1.  The  Cobre  Company  is  in  this  State  to  an  extent  sufficient 
to  enable  the  court  to  acquire  jurisdiction.  2.  It  has  property  here 
in  the  shape  of  assets  in  the  hands  of  the  other  defendants.  3.  The 
action  is  quasi  in  rem,  4.  The  defendant  served  is  but  nominally 
a  party,  no  relief  being  asked  against  it,  and  is  beneficially  interested 
in  any  results  favorable  to  the  plaintiffs.  5.  The  parties  against 
whom  relief  is  asked  are  before  the  court,  and  it  has  power  to  render 
an  enforceable  judgment." 
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It  seems  to  me  tliat  those  conclusions  are  based  npon  the  unwar- 
ranted assumption  of  the  one  vital  fact,  and  that  is,  that  the  Cobre 
Grande  Company  is  the  cestui  que  trust  of  the  other  defendants, 
and,  therefore,  is  entitled  to  call  them  to  account  for  wliat  they 
have,  or  have  had,  of  the  profits  from  the  property  of  tlie  Cobre 
Grande  Company  in  their  hands  iu  this  State.  From  the  all^a- 
tions  of  the  complaint  and  the  examination  of  the  documents  thereto 
attached  and  made  a  part  thereof,  it  is  apparent  that  the  rights  of 
the  Cobre  Grande  Company  depend  absolutely,  it  never  having  had 
the  legal  title  to  the  properties  the  subject  of  the  action,  upon  the 
establishment  of  their  equitable  right,  title  and  interest  in  and 
thereto,  and  that  the  complaint  has  signally  failed  to  allege  the  facts 
which  establish  such  equitable  right,  whether  by  inadvertence  or 
because  it  was  impossible  to  allege  the  facts  because  of  tlieir  non- 
existence. To  say  that  there  is  specific  property  within  tlie  State 
under  such  circumstances,  and  that  the  action  is  in  rem  or  qtuiti  in 
rem  when  there  is  no  allegation  of  due  performance  of  the  condi- 
tions precedent,  or  of  the  facts  sufficient  to  show  a  waiver  of  thoee 
conditions  precedent,  by  which  alone  the  Cobre  Grande  Company 
could  acquire  legal  or  equitable  title  to  the  property  and  so  become  a 
cestui  que  tj*vst  and  entitled  to  call  the  other  defendants  to  account 
seems  to  me  to  lose  sight  of  the  very  vital  essence  of  this  action. 

I  suppose  that  an  "interest  in  or  lien  upon  specific  *  *  * 
property  within  the  State  "  means  something,  and  that  the  phrase  is 
not  broad  enough  to  cover  a  claim  for  an  accounting  against  parties 
served  within  the  jurisdiction  of  the  State  of  profits  of  property 
situated  without  the  State,  unless,  at  least,  the  complaint  sets  up 
facts  sufficient  to  show  that  that  claim  is  well  founded.  Admitting 
every  well-pleaded  allegation  of  fact  in  the  complaint,  as  we  must 
upon  this  motion,  it  fails  to  show  such  claim.     This  omission  is  fatal. 

It  follows,  therefore,  that  the  order  appealed  from  should  be 
reversed,  with  ten  dollars  costs  and  disbursements,  and  the  order  for 
publication  vacated,  with  ten  dollars  costs. 

McLaughlin  and  Scott,  JJ.,  concurred ;  Ingraham  and 
Laughlin,  JJ.,  dissented. 

Ingraham,  J.  (dissenting): 

By  section  1780  of  the  Code  of  Civil  Procedure  an  action  against 
a  foreign  corporation  may  be  maintained  by  a  resident  of  the  State 
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or  by  a  domestic  corporation  for  any  cause  of  action.  The  plain- 
tiffs are  residents  of  this  State  and  have  commenced  this  action  to 
enforce  their  rights  as  stockholders  of  the  Cobre  Grande  Copper 
Company,  a  foreign  corporation.  Their  cause  of  action  is  based  upon 
wrongs  done  to  the  corporation  of  which  they  are  stockholders  by 
its  officers  and  directors  acting  for  and  on  behalf  of  other  foreign 
corporations  in  whom  the  said  offiesers  and  directors  are  interested. 
The  prevailing  opinion  seems  to  base  its  conclusion  upon  a  state- 
ment that  the  plaintiffs  must  allege  a  cause  of  action  against  this 
corporation  in  whose  favor  they  seek  to  enforce  a  cause  of  action. 
I  do  not  understand  that  such  is  the  rule.  Ko  relief  is  asked 
against  this  defendant  Cobre  Grande  Copper  Company,  and  no 
cause  of  action  can  be  stated  against  it ;  what  must  be  stated  is  a 
cause  of  action  in  its  favor.  It  is  a  necessary  party  to  determine 
the  claim  of  the  plaintiffs  that  it  has  been  defrauded  by  its  officers 
and  directors  for  their  own  benefit  or  for  the  benefit  of  their  asso- 
ciates, or  the  other  corporations  in  which  they  are  interested,  and 
its  presence  as  a  party  to  the  action  is  essential  for  the  purpose  of 
having  a  proper  enforcement  of  a  decree  that  tlie  court  could  make 
as  against  the  other  defendants  for  whose  wrongful  acts  relief  is 
sought.  Whether  or  not  the  facts  alleged  would  sustain  a  cause  of 
action  in  favor  of  the  Cobre  Grande  Copper  Company  as  against 
the  other  defendants  is  a  question  which  should  be  determined  upon 
demurrer  or  upon  the  trial,  and  not  upon  a  motion  to  bring  tlie 
corporation  in  whose  favor  the  claim  is  sought  to  be  asserted  into 
court.  If  this  action  cannot  be  maintained  in  this  State  it  is  diffi- 
cult to  see  where  it  can  be  as  the  same  objection  against  obtaining 
jurisdiction  over  these  various  corporations  could  be  urged  in  any 
State  in  which  an  action  to  redress  these  wrongs  could  be  brought. 
When  this  court  {Grant  v.  Ca?ianea  Consolidated  Copper  Co,^  ll'^ 
App.  Div.  576)  vacated  the  service  of  a  summons  and  complaint 
in  this  action  upon  the  Cananea  Consolidated  Copper  Company  the 
Court  of  Appeals  reversed  the  order  (ISO  N.  Y.  241),  expressly 
sustaining  the  jurisdiction  of  the  court,  holding  that  the  Supreme 
Court  of  this  State  had  jurisdiction  over  the  cause  of  action  alleged 
in  the  complaint,  the  court  saying:  "If  it  (Cananea  Company)  has 
property  or  profits  arising  from  the  mining  of  ores  in  the  hands  of 
tiie  Greene  Consolidated  corporation  which  in  equity  belongs  to 
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our  own  citizens,  they  maj  apply  to  the  courts,  either  State  or 
Federal,  to  recover  that  which  belongs  to  them,  and  such  applica- 
tion is  the  due  process  of  law  which  the  Constitution  recognizes  and 
requires."  It  seems  to  me  that  to  reverse  this  order  wonld  be  in 
direct  opposition  to  the  decision  of  the  Court  of  Appeals  when  it 
expressly  decided  that  the  courts  of  this  State  had  jurisdiction  over 
an  action  to  compel  the  foreign  corporations  who  are  defendants  in 
this  action  to  account  to  the  Cobre  Grande  Copper  Company  for 
money  that  it  has  in  their  possession  belonging  to  that  company. 
It  is  quite  true  that  as  was  said  by  the  Court  of  Appeals  tlie 
situation  here  presented  is  peculiar  and  differs  from  that  of  any 
other  reported  case ;  but  what  was  said  by  the  Court  of  Appeals  on 
the  former  appeal  I  think  applies  equally  to  this :  ^'  The  Cananea 
Company  certainly  is  a  proper  party  in  an  action  for  an  accounting. 
Whether  it  be  a  necessary  party  we  do  not  now  determine.  If  it  is 
a  necessary  party  and  the  courts  of  this  State  have  not  acquired 
jurisdiction  of  it  by  the  service  of  a  summons  in  the  manner  set 
forth,  it  is  not  apparent  how  the  minority  stockholders  of  the  Cobre 
Grande  Company  can  obtain  relief.  Should  they  commence  their 
action  in  the  Federal  court,  they  would  be  met  with  tlie  same 
difficulty  with  reference  to  the  acquiring  of  jurisdiction  over  the 
Mexican  corporation,  and  should  they  go  to  Mexico  and  institute 
their  action  there,  they  would  meet  with  a  similar  difficulty 
with  reference  to  acquiring  jurisdiction  over  the  Cobre  Grande  and 
the  Greene  Consolidated  corporations."  And  when  the  court  has 
acquired  jurisdiction  over  the  parties  who  have  committed  the 
wrongful  acts  alleged,  and  over  the  corporations  in  whose  hands  the 
property  of  the  corporation  of  which  the  plaintiffs  are  stockholders 
has  come,  it  seems  to  me  clear  that  the  court  then  has  jarisdiction 
to  bring  in  a  defrauded  company  into  court  as  a  proper  party  to  a 
complete  determination  of  all  the  questions  presented,  and  that  it 
has  alleged  such  a  cause  of  action  as  justified  the  court  in  directing 
the  summons  to  be  served  by  publication. 
I,  therefore,  dissent. 

Laughlin,  J.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 
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CHA.KLB8  0.  JoLUFFE,  Respondent,  v.  John  L.  Miller,  Appellant. 

First  Department,  June  12,  1908. 
Iiaadlord  and  tenant  —  negligence  —  ix^jnry  by  fall  down  elevator  shaft. 

Action  by  a  tenant  against  his  landlord  to  recover  for  personal  injuries  received 
by  falling  down  an  elevator  shaft.  It  appeared  that  the  elevator  boy  employed 
by  the  defendant  was  standing  near  the  elevator  door  which  was  open.  The 
plaintiff  after  talking  with  the  boy  stepped  through  the  door,  and  the  elevator 
not  being  in  position,  fell  down  the  shaft.  The  plaintiff  testified  that  when  the 
boy  was  there  it  had  been  customary  to  have  the  door  open  and  that  he  thought 
the  car  was  there  although  he  did  not  look  to  see.  It  appeared  that  the  ele- 
vator was  silent  in  its  operation  and  that  a  night  watchman  in  the  building 
unknown  to  the  elevator  boy,  had  moved  the  car  to  an  upper  story.  On  all 
the  evidence, 

JBM,  that  a  judgment  for  the  plaintiff  should  be  affirmed. 

Ingraham  and  Laughlin,  JJ.,  dissented,  with  opinions. 

Appeal  by  the  defendant,  Jolin  L.  Miller,  from  a  judgment  of 
the  Snprenie  Court  in  favor  of  the  plaintiflF,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  tlie  6th  day  of  June,  1907, 
upon  the  verdict  of  a  jury  for  $8,500,  and  also  from  an  order  entered 
in  said  clerk's  office  on  tlie  7th  day  of  June,  1907,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  mniutes. 

Wilson  B.  Brice^  for  the  appellant. 

Sumner  B.  Stiles  of  counsel  \^Francis  L,  Wellman  with  him  on 
the  brief],  Jacoh  G.  Lazarus^  attorney,  for  the  respondent. 

Clabke,  J. : 

The  plaintiff's  evidence  tended  to  establish  that  he  had  been  for 
nearly  two  years  a  tenant  of  the  defendant  in  his  office  building 
situated  on  the  southwest  corner  of  Sixty-fifth  street  and  Broadway 
in  the  city  of  New  York;  that  there  were  two  entrances  to  the 
building,  one  from  Sixty-fifth  street  and  the  other  from  Broadway ; 
that  it  was  furnished  with  a  passenger  elevator  for  the  use  of  ten- 
ants in  charge  of  defendant's  servant,  an  elevator  boy;  that  on 
the  morning  of  October  11,  1904,  the  plaintiff  had  prior  to  the 
accident  twice  used  the  elevator  ;  that  at  about  eleven  o'clock  in  the 
morning  he  entered  the  building  from  Broadway  and  proceeded 
along  the  hall  towards  the  elevator;  that  the  elevator  boy  was 
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standing  near  the  elevator,  the  door  of  which  was  open  ;  that  plain- 
tiff asked  the  boy  whether  an  expressman,  with  whom  plaintiff  had 
an  appointment,  had  gone  up  to  his  office ;  that  the  boy  replied  that 
he  had  not  noticed  him ;  that  plaintiff  tlien  stepped  through  the 
open  door  and,  the  elevator  not  being  in  position,  fell  down  the 
shaft  and  received  the  serious  injuries  of  which  he  complains.  The 
p  aintiff  testified  that  the  door  of  the  elevator  was  open,  as  it  always 
hi  1  been,  and  it  had  been  that  morning ;  that  in  the  two  years  he 
h  id  been  there  he  had  never  seen  the  door  open  when  the  elevator 
was  not  there  ;  it  was  always  open  when  the  boy  was  on  duty,  when 
he  stood  there ;  that  if  the  car  had  been  there  at  the  time  he  was 
hurt  and  he  had  looked  before  he  stepped  in,  with  the  condition  of 
light  as  it  was,  he  would  have  been  able  to  see  the  car ;  that  he 
thought  the  car  was  there;  that  he  did  not  look  to  see  before  he 
stepped ;  that  when  he  saw  the  open  doorway  he  assumed  the  car 
was  there  and  stepped  in,  thinking  he  would  get  in  just  as  he  had 
been  in  the  habit  of  doing. 

The  defendant  gave  evidence  tending  to  show  that  the  elevator 
was  in  good  condition  and  Iiad  not  changed  its  position  by  reason  of 
any  defect  in  its  machinery ;  that  the  elevator  boy  had  left  it  in 
position  and  stepped  outside  in  the  hall,  leaving  the  door  ojien; 
while  standing  in  the  innnediate  vicinity  a  woman  had  asked  him 
some  questions  in  regard  to  a  tenant  of  the  building;  that  while 
attending  to  her  one  Holden,  who  was  the  night  watchman  and  who 
was  then  off  duty  and  had  been  out  for  his  breakfast,  returned 
through  the  Sixty-fifth  street  entrance;  Holden  had  a  room  on 
an  upper  floor  which  he  hired  from  a  tenant ;  desiring  to  go  up  to 
his  room,  he  stepped  into  the  car  behind  the  boy's  back  and,  with- 
out saying  anything  and  without  closing  the  outside  door,  he 
started  the  car  upwards;  it  was  a  noiseless  electric  elevator;  while 
it  was  so  ascending  and  before  it  reached  the  fourth  floor  the  plain- 
tiff stepped  past  the  boy  and  fell  down  the  shaft,  the  boy  following 
so  closely  after  that  he  only  saved  himself  by  catching  the  side  of 
the  door;  the  boy  shouted  to  Holden  not  to  send  the  elevator  down 
as  an  accident  had  happened  and  hastened  to  the  relief  of  the 
plaintiff. 

The  learned  court  charged  the  jury  that  "  no  act  of  Holden's  can 
make  the  defendant  responsible.    *    *    *    That  if  the  jury  find  that 
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the  proximate  cause  of  the  accident  was  the  negh'gence  of  Holden, 
they  must  find  a  verdict  for  the  defendant."  He  also  charged :  "  It 
was  not  neghgence  on  the  part  of  the  elevator  boy  to  open  the  door, 
laave  the  door,  and  leave  it  open  while  the  car  was  at  the  landing.'' 
Defendant's  counsel :  "  I  ask  your  Honor  to  charge  that,  if  with 
proper  care  the  plaintiff  would  have  seen  that  the  car  was  not  there, 
they  will  find  for  the  defendant.  The  Court:  I  charge  that;  that 
is,  if  the  exercise  of  ordinary  care  would  have  disclosed  to  him 
before  he  stepped  in  that  the  car  was  [not]  there,  he  cannot  recover." 

It  would  thus  seem  to  be  the  law  of  the  case,  as  charged  by  the 
learned  court,  that  the  defendant  was  in  no  respect  responsible  for 
Holden's  act,  and  that  if  Ilolden's  act  was  the  proximate  cause  of 
the  accident,  the  plaintiff  cannot  recover ;  and  that  it  was  not  neg- 
ligence on  the  part  of  the  elevator  boy  to  open  the  door,  leave  the 
door  and  leave  it  open  while  the  car  was  at  the  landing,  and  that  if 
with  proper  care  the  plaintiff  would  have  seen  that  the  car  was  not 
there  they  should  find  for  the  defendant.  This  being  the  law  of 
the  case,  and  the  plaintiff  having  testified  that  if  the  car  had  been 
there  and  he  Jiad  looked  before  he  stepped  in,  with  the  condition 
of  the  light  as  it  was,  he  would  have  been  able  to  see  it ;  and  that 
he  did  not  look  to  see,  and  that  he  had  simply  assumed  that  the  car 
was  there  and  stepped  in,  it  would  seem  that  it  would  be  difficult 
to  sustain  a  verdict  based  upon  the  proposition  that  the  plaintiff's 
negligence  did  not  in  the  slightest  degree  contribute  to  the  acci- 
dent. Not  only  would  it  seem  that  the  plaintiff  failed  to  sustain 
the  burden  of  proof  of  contributory  negligence,  but  that  he  posi- 
tivelj'  established  his  contributory  negligence.  The  only  possible 
way  to  escai>e  this  conclusion  is  that  the  open  door  and  the  eleva- 
tor boy  standing  by  it  together  constituted  on  the  part  of  the 
defendant  such  an  invitation  to  enter  and  such  a  representation  of 
safety  that  plaintiff  was  relieved  from  all  responsibility  of  taking 
care  of  himself ;  that  he  was  lulled  into  security  and  that,  under 
the  circumstances,  the  defendant  became  a  guarantor  of  the  safe 
condition  of  the  premises  and  an  insurer  against  accident. 

In  the  second  place,  there  would  seem  to  be  grave  doubts  as  to 
the  negligence  of  the  defendant.  It  was  conceded,  and  it  was  so 
charged,  that  it  was  not  negligence  on  the  part  of  the  elevator  boy, 
having  brought  his  elevator  to  the  floor,  to  open  the  door,  to  leave 
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it  open  while  the  elevator  was  at  the  floor  level  aud  while  lie  was 
standing  there.  There  is  no  question  in  the  case  of  anything  bdng 
out  of  order  in  the  elevator,  tliat  it  started  up  by  itself,  that  any 
condition  for  wliieh  defendant  was  responsible  caused  its  removal, 
and  thereby  constituted  the  dangerous  situation.  Here  is  a  boy  in 
the  performance  of  his  duty  leaving  the  conditions  safe,  standing 
by  his  door  answering  the  inquiries  of  a  person  who  had  a  right  to 
make  them  and  which  he  was  answering  in  the  performance  of  his 
duty,  and,  without  his  knowledge  and  behind  his  back  a  person  for 
whose  actions  the  owner  is  not  responsible  appropriates  the  eleva- 
tor for  his  own  use,  and  causes  the  conditions,  without  which  the 
accident  could  not  liave  happened.  It  may  be  argued  that  there 
was  the  intervention  of  a  third  party  for  which  neither  the  elevator 
boy  nor  his  master,  the  owner  of  the  building,  was  responsible ; 
that  the  act  of  taking  the  elevator  upstairs  and  leaving  the  door 
open  on  doing  so,  was  the  proximate  and  only  cause  of  the  accident, 
and,  therefore,  it  was  Holden's  act  in  changing  a  safe  situation  to  a 
dangerous  one,  without  right  as  a  pure  interloper  and  trespasser, 
and  without  the  knowledge  of  the  elevator  boy  which  permitted 
the  accident,  and  for  his  act  the  defendant  was  not  responsible,  as 
charged.  If  this  were  a  new  question  it  would  seem  to  me  that  it 
would  be  carrying  the  doctrine  of  responsibility  beyond  reason  to 
hold  the  defendant  liable  for  such  an  extraneous  interference  with 
a  safe  situation  by  a  person  for  whom  he  was  not  responsible.  I 
think,  however,  that  we  are  governed  by  controlling  adjudications. 
In  Tousey  v.  Roberts  (114  N.  Y.  312)  the  defendant  owned  an 
apartment  house.  The  plaintiff's  husband  had  a  lease  upon  an 
apartment  therein.  It  contained  an  elevator.  The  door  through 
which  the  car  was  entered  was  so  constructed  and  fastened  that  it 
could  be  opened  by  persons  standing  in  the  hallway.  Between  six 
and  seven  in  the  afternoon  of  May  seventh,  the  plaintiff,  accom- 
panied by  a  lady,  entered  the  hallway  from  the  street,  walked 
towards  the  elevator  and  as  she  approached  it  the  door  was  thrown 
open ;  she  passed  through  and  the  car  being  above  she  fell  to  the 
bottom  of  the  shaft.  It  was  conceded  at  the  trial  that  there  was  no 
artificial  light  in  the  hallway,  but  whether  it  was  then  so  dark  as  to 
require  a  light  was  a  disputed  fact;  that  upon  the  occasion  in  ques- 
tion the  door  of  the  elevator  shaft  was  opened  from  the  hallway  by 
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a  boy  who  was  a  younger  brother  of  the  person  employed  by  the 
defendant  to  run  the  elevator.  Witnesses  called  by  the  plaintiff 
testified  that  this  boy,  young  Reilly,  had  run  the  elevator  on  many 
occasions  before  the  accident,  while  the  witnesses  called  by  the 
defendant  testified  that  he  had  never  run  it.  The  defendant 
insisted  that  the  plaintiff  contributed  to  the  accident  by  failing  to 
observe  that  the  car  was  not  in  place,  and  moved  at  the  close  of 
the  plaintiff's  case  to  dismiss  upon  the  ground  that  no  negligence 
bad  been  shown  that  was  attributable  to  the  defendant  or  to  any  of 
his  employees,  and  when  both  parties  rested  asked  the  court  to 
direct  a  verdict  upon  a  ground  above  stated  and  upon  the  further 
ground  that  young  Reilly  was  not  in  the  defendant's  employ,  and 
that  plaintiff  was  guilty  of  contributory  negligence  in  not  looking 
before  she  went  through  the  door.  Both  motions  were  denied  and 
defendant  excepted.  The  court  said  :  "  In  this  there  was  no  error. 
The  defendant  assumed  to  operate  the  elevator  for  the  benefit  of 
liis  tenants,  and  he  was  required  to  exercise  due  care  for  their  safety 
and  was  liable  to  his  tenant  for  the  negligence  of  his  employes  in 
operating  the  elevator.  The  evidence  was  suflScient  to  sustain  a 
finding  that  young  Reilly  had  run  the  elevator  on  so  many  occasions 
that  the  plaintiff  was  justified  in  assuming  that  he  was  employed  by 
the  defendant  in  that  service,  and  also  to  sustain  a  finding  that 
this  practice  of  young  Reilly  was  known,  or  should  have  been  known, 
to  the  defendant's  son,  who  had  the  general  supervision  of  the  build- 
ing and  to  the  engineer  employed  in  and  who  superintended  the  build- 
ing and  the  running  of  the  elevators  with  power  to  employ  attendants. 
For  their  neglect  the  defendant  is  liable.  *  *  *  The  door  to 
the  car  of  the  elevator  being  thrown  open  by  a  boy  who  had  been 
accustomed  to  throw  it  open,  it  was  not,  as  a  matter  of  law,  contribu- 
tory negligence  in  the  plaintiff  to  pass  through  the  door  without 
stopping  to  look  and  listen.  An  elevator  for  the  carriage  of  persons 
is  not,  like  a  railroad  crossing  at  a  highway,  supposed  to  be  a  place  of 
danger,  to  be  approached  with  great  caution,  but  on  the  contrary  it  may 
be  assumed  when  the  door  is  thrown  open  by  an  attendant  to  be  a 
place  which  may  be  safely  entered  without  stopping  to  look,  listen 
or  make  a  special  examination.  The  court  instructed  the  jury  that 
there  was  no  evidence  that  young  Reilly  was  employed  by  the 
defendant,  and  then  said  :  *  But  though  he  was  not  such  a  servant 
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it  may  bo  a  question  for  yon  whether  the  defendant  should  not  have 
exercised  such  supervision  over  the  building  as  to  make  it  impossi- 
ble for  that  l)rother  to  do  acts  from  which  the  tenants  might  have 
derived  the  impression  that  he  was  such  a  servant.'  To  tbis  the 
defendant  excepted.  The  court  did  not  go  beyond  the  law  in 
directing  the  jury  to  determine  as  a  question  of  fact  whether  tlie 
defendant  should  not  have  exercised  sufficient  supervision  over  his 
building  to  have  prevented  this  young  and  unauthorized  boy  from 
acting  as  and  creating  the  impression  that  he  in  fact  was  an  attendant 
at  the  elevator." 

In  Wilcox  V.  Citi/  of  Rochester  (190  X.  T.  137)  the  plaintiff 
was  injured  by  falling  to  the  bottom  of  the  elevator  well  through 
an  open  door  in  the  elevator  shaft.  He  was  a  journeyman  sheet 
metal  worker  in  the  service  of  a  firm  of  contractors  who  were 
employed  to  repair  the  roof  of  the  police  station.  He  had  been 
working  upon  the  roof  on  the  day  before  the  accident  and  had  been 
in  the  elevator  two  or  three  times  that  day  when  the  elevator  was 
operated  by  Smith,  an  assistant  engineer  in  the  employ  of  the  city. 
On  the  morning  in  question  the  plaintiff  arrived  at  the  police 
station  to  go  to  work  on  the  roof.  As  he  entered  the  front  doors 
of  the  building  he  met  Smith  whom  he  recognized  as  the  man  who 
had  been  running  the  elevator  when  he  went  up  and  down.  Smith 
was  coming  from  the  elevator,  the  door  to  the  elevator  being  open. 
The  plaintiff  and  a  fellow-workman,  evidently  acting  under  the 
impression  that  the  elevator  was  in  a  position  to  be  entered  with 
safety  through  the  open  door,  proceeded  toward  the  door.  The 
plaintiff  stepped  through  and  in  consequence  of  the  elevator  having 
meantime  been  moved  upward  and  away  from  the  door  by  a  police 
telegraph  operator  the  plaintiff  fell  into  the  shaft  and  down  to  tlie 
bottom.  Smith  contradicts  the  plaintiff  so  far  as  the  position  of 
the  door  is  concerned,  saying  first  that  it  was  shut  but  not  locked, 
and  then  that  it  was  partly  open  and  that  he  saw  the  plaintiff  push 
the  door  back,  but  the  court  said  the  jury  were  at  liberty  to  accept 
the  testimony  of  the  plaintiff  on  this  point  as  in  accordance  with 
the  fact.  Smith's  testimony,  however,  showed  that  the  plaintiff 
was  justified  when  he  met  Smith  in  inferring  that  he  had  just  come 
down  in  the  elevator  and  had  left  the  door  in  the  position  in  which 
the  plaintiff  actually  found  it,  whatever  that  may  have  been,  for 
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Smith  testifies  that  he  had  been  on  the  elevator  prior  to  meeting  tlio 
plaintiff ;  that  he  left  it,  be  should  judge,  with  the  door  lialf  way  open ; 
that  when  he  met  the  plaintiff  and  his  companion  he  supposed  that 
they  wanted  to  go  up  in  tbe  elevator  and  that  he  bimself  thought  the 
elevator  was  still  there  and  had  not  noticed  that  it  had  been  removed. 
Said  WiLLABD  Bartlett,  J. :  "  Under  these  circumstances  the  trial 
court  and  the  Appellate  Division  were  not  only  justified  in  holding 
that  the  alleged  contributory  negligence  was  a  question  for  the  jury, 
but  they  were  required  so  to  hold  by  authority  very  precisely  applica- 
ble to  the  facts  of  the  case  at  bar.  {Tovsey  v.  Roberts^  114  N.  Y.  312, 
316.)  "  The  learned  judge,  however,  held  that  the  judgment  should 
be  reversed  and  a  new  trial  granted  under  the  doctrine  of  Maxmilian 
V.  Mayor  (62  N.  T.  160),  that  the  city  was  not  responsible  for  the 
acts  of  police  officers  in  a  police  building.  IIaiqht,  J.,  said  :  ^'  If  the 
door  was  open,  then  it  was  a  question  for  the  jury  to  determine  from 
the  evidence  as  to  whether  he  used  such  care  and  caution  as  a  reason- 
ably prudent  and  cautious  person  would  have  used  under  the  same 
circnmstanoes  in  entering  or  attempting  to  enter  the  elevator  well 
without  looking  to  determine  whether  the  car  was  there  or  not. 
The  jury  having  found  a  verdict  in  favor  of  the  plaintiff,  we  must 
assume  that  it  found  that  the  door  of  the  elevator  shaft  was  open, 
and  that  that  issue  is  disposed  of  in  favor  of  the  plaintiff.  The  neg- 
ligence of  the  defendant's  employee  thus  being  established,  the  only 
other  question  that  remains  is  as  to  whether  the  plaintiff  was  guilty 
of  contributory  negligence.  That  question  was  also  submitted  to 
the  jury,  and  the  finding  was  in  his  favor.  I  am  of  the  opinion 
that,  under  the  circumstances  disclosed  by  his  testimony  and  that 
of  his  associate,  we  cannot  say  as  a  matter  of  law  that  he  was  guilty 
of  contributory  negligence,  or  that  there  was  no  evidence  to  sustain 
the  verdict.  {Tousey  v.  RoherU,  114  N.  Y.  312,316.)"  While 
the  judgment  was  reversed  upon  the  ground  that  the  city  was  not 
responsible  under  the  doctrine  of  the  Mcixmilian  case  a  majority 
of  the  court  seem  to  have  held  that  upon  the  facts  presented  the 
Tousey  case  was  controlling,  and  that  the  trial  court  and  the  Appel- 
late Division  were  not  only  justified  in  holding  that  the  alleged 
contributory  negligence  was  a  question  for  the  jury,  but  they  were 
required  so  to  hold. 

App.  Div.— Vol.  CXXVI.         49 
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In  Morman  v,  Rochester  Machine  Screw  Co.  (53  App.  Div. 
497)  an  employee  volunteered  to  show  the  plaintiff  the  ele- 
vator. She  followed  him  to  the  end  of  the  hall.  Smith,  the 
employee,  upon  reaching  the  elevator  opened  the  door  and  stepped 
back  and  turned  towards  the  plaintiff  and  waited.  She  then,  with- 
out looking  to  see  if  the  car  was  there,  stepped  through  the  door 
and  fell  to  the  bottom  of  the  well.  The  court  said :  "  It  is  not  to 
be  denied  that  the  plaintifiE,  even  taking  her  own  version  of  the 
occurrence,  did  not  appear  to  take  much  thought  for  her  own  safety 
when  she  accepted  what  she  would  have  us  believe  was  Smith's 
invitation  to  enter  the  elevator,  and  it  may  be  that  a  jury  will  so 
find  when  the  question  is  submitted  to  them  ;  but  accepting  her 
evidence  as  truthful  and  trustworthy,  how  can  we  say,  as  matter  of 
law,  that  Smith  did  not,  by  implication,  assure  her  that  the  elevator 
car  was  ready  for  her,  or  that  she  was  not  justified  in  acting  upon 
such  assurance  without  first  looking  to  see  whether  or  not  she  might 
do  so  without  encountering  any  danger?" 

From  the  cases  in  the  Court  of  Appeals  cited  supra^  I  tliink  we 
may  deduce  these  two  propositions :  From  the  Tousey  case,  that 
the  open  door  and  the  elevator  boy  standing  by  it  was  an  invitation 
to  the  plaintiff  to  enter  with  the  right  upon  his  part  to  assume  that 
the  car  was  there.  From  the  Wilcox  case,  that  if  Holden  had  been 
an  employee  of  the  defendant  engaged  at  the  time  in  the  defendant's 
business,  his  act  in  removing  the  elevator  could  be  chargeable  to  the 
defendant,  and  from  both  cases  that  under  the  circumstances  dis- 
closed on  this  record,  it  was  the  duty  of  the  trial  court  to  leave  the 
question  of  contributory  negligence  to  the  jury. 

The  judgment  and  order  appealed  from  should  be  aflirmed,  with 
costs. 

Houghton,  J.,  concurred;  Scott,  J.,  concurred  in  result; 
Ingbaham  and  Laughlin,  JJ.,  dissented. 

.  Ingraham,  J.  (dissenting) : 

I  do  not  think  that  the  evidence  justified  a  finding  that  the 
defendant  was  negligent  or  the  plaintiff  free  from  contributory 
negligence.  The  elevator  boy  was  in  charge  of  the  elevator,  came 
down  with  it,  and  it  was  then  standing  waiting  for  those  wishing  to 
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use  it.  He  stood  a  short  distance  in  front  of  the  elevator  door  and 
certainly  could  not  anticipate  that  any  one  would  get  in  behind  hira 
and  take  the  elevator  to  an  upper  story  without  notice  to  him  or 
without  shutting  the  elevator  door.  He  turned  to  answer  an  inquiry 
as  to  a  tenant  in  the  building,  and  while  thus  engaged  a  person  for 
whose  acts  the  defendant  was  not  responsible,  without  authority 
from  tlie  defendant  or  his  employees,  took  the  elevator  to  an  upper 
story  without  shutting  the  door.  Immediately  thereafter  the  plain- 
tiff also  walked  behind  the  elevator  boy  and  walked  through  the 
elevator  door  without  looking  to  see  whether  the  elevator  was  there. 
If  the  elevator  boy  was  negligent  in  not  anticipating  that  some  one 
could  get  behind  him  and  remove  the  elevator,  the  plaintiff  was 
guilty  of  negligence  in  walking  through  this  elevator  door  without 
making  any  examination  or  looking  to  see  if  the  elevator  was  there. 
The  plaintiff  was  a  tenant  in  the  building  and  in  the  constant  habit 
of  using  the  elevator ;  knew  that  this  elevator  boy  was  in  charge  of 
the  elevator,  and  that  the  elevator  boy  was  then  engaged  in  answer- 
ing this  inquiry.  I  do  not  think  the  elevator  boy  was  negligent  in 
allowing  his  attention  to  be  distracted  for  a  moment  to  answer  a 
question  in  respect  to  a  tenant  in  the  building,  or  responsible  for 
the  fact  that  the  elevator  was  removed  without  his  knowledge ; 
but  if  he  was  negligent  it  seems  to  me  that  the  plaintiff  was  clearly 
guilty  of  contributory  negligence. 

The  cases  relied  on  in  the  prevailing  opinion  seem  to  me 
clearly  distinguishable.  In  Touaey  v.  Roherts  (114:  N.  Y.  314)  it 
wag  dark  in  the  hallway  and  there  was  no  artificial  light,  and  the 
liability  of  the  defendant  was  based  upon  the  fact  that  the  jury 
were  justified  in  inferring  that  the  hallway  and  the  elevator  should 
have  been  lighted.  In  Wilcax  v.  City  of  RocJieater  (190  N.  Y. 
137)  the  elevatorman  opened  the  elevator  door  and  then  walked 
away  from  the  elevator,  leaving  it  unguarded,  when  another  employee 
of  the  owner,  for  whose  acts  the  defendant  was  responsible,  removed 
the  elevator  without  closing  the  door.  Here  the  boy  in  charge  of 
the  elevator  was  at  his  post  close  to  the  elevator  door ;  there  was 
plenty  of  light  to  see  the  elevator,  and  if  the  plaintiff  had  looked  or 
taken  the  slightest  precaution  ho  would  have  discovered  the  fact 
that  there  was  no  elevator  there. 

I  think,  therefore,  the  judgment  should  be  reversed. 
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Laughlin,  J.  (dissenting) : 

The  facts  in  the  case  at  bar  differ  somewliat  from  tliOfie  in  the 
cases  cited  in  the  prevailing  opinion.  An  extreme  doctrioe  is  laid 
down  in  those  cases  wliich  should  not  be  extended.  I  think  that 
we  would  be  justified  in  distinguishing  the  authorities  dted.  aad  in 
holding  that  plaintiff  was  guilty  of  contributory  no^Vi^enee  as 
matter  of  law.  But  if  we  would  not,  we  are  justified  in  holding 
that  the  verdict  in  favor  of  plaintiff  on  that  point  is  agtunst  the 
weight  of  evidence ;  and  since  it  has  not  been  held  on  such  &cts 
that  plaintiff  is  free  from  negligence  as  matter  of  law,  I  vote  to 
reverse  on  the  ground  that  the  verdict,  in  so  far  as  the  jury  found 
that  plaintiff  was  free  from  contributory  negligence,  is  against  the 
weight  of  the  evidence. 


Judgment  and  order  affirmed,  with  costs. 


t 


Mabib  Koenig,  as  Administratrix,  etc.,  of  Anna  Koenig,  Deceased, 
Respondent,  v.  August  P.  Wagenbb,  as  Surviving  Administrator, 
etc.,  of  Hesman  Koknig,  also  Known  as  Herman  Konio, 
Deceased,  Appellant. 

First  DepartmeDt,  Jupe  12.  1908. 

Judgment— suit  to  enforce  surrogate's  decree— jurisdiction— party— 
stiit  by  representatives  —  leave  of  court. 

Where  a  final  decree  has  been  entered  in  the  Surrogate's  Court  directing*  admis- 
istrators  to  distribute  an  estate  and  they  fail  to  do  so,  the  administrator  of  a 
deceased  legatee  entitled  to  be  paid  may  sue  in  the  Supreme  Court  to  enforce 
the  surrogate's  decree. 

Such  action  is  not  prohibited  by  section  1918  of  the  Code  of  Civil  Procedure 
which  relates  only  to  actions  between  original  parties  to  a  judgment,  and  does 
not  aftect  an  action  brought  by  the  personal  represeniative  of  one  in  whose 
favor  a  judgment  has  been  rendered. 

Hor  is  it  necessary  that  such  representative  obtain  leave  of  court  before  com- 
mencing  action  to  enforce  a  decree  in  the  decedent's  favor. 

Houghton  and  Lacohlin,  JJ.,  dissented,  with  men^oranda. 

Appeal  by  the  defendant,  August  P.  Wagoner,  as  surviving 
administrator,  etc.,  from  an  interlocutory  judgment  of  the  Supreme 
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Court  in  favor  of  the  plaintiff,  entered  in  tlie  office  of  tlie  clerk  of 
the  cooDty  of  New  York  on  the  6th  day  of  December,  1907,  npon 
tlie  decision  of  the  court,  rendered  after  a  trial  at  the  New  York 
Special  Term,  overruling  the  defendant's  demnrrer  to  the  amended 
complaint.  * 

August  P.  Wagenevy  appellant  in  person. 

Peter  CooJc^  for  the  respondent, 

Ingraham,  J. : 

The  complaint  alleges  the  death  of  Herman  Koenig ;  that  letters 
of  administration  were  issued  to  Anna  Koenig  and  the  defendant 
npon  his  estate  on  the  25th  day  of  April,  1895  ;  tliat  said  adminis- 
trators duly  qualified  and  entered  upon  the  discharge  of  their  duties 
and  thereafter  rendered  an  account  of  their  proceedings  as  such 
administrators,  and  on  the  5th  day  of  June,  1900,  a  final  decree 
was  made  settling  the  accounts  and  directing  a  distribution  of  the 
assets ;  that  on  the  19th  day  of  March,  1904,  a  certified  copy  of  said 
decree,  with  notice  of  entry  thereof,  was  duly  served  pereonally  on 
the  defendant ;  that  by  such  final  decree  the  said  administrators  were 
ordered  and  directed  to  pay  to  Anna  Koenig,  individually,  out  of  the 
moneys  remaining  in  their  hands  as  such  administrators,  one-third 
thereof,  which  after  deducting  certain  sums  specified  amounted  to  the 
sum  of  $6,455.07,  which  was  the  sliare  of  the  said  Anna  Koenig  of 
the  estate  ;  that  the  said  Anna  Koenig  died  on  the  26th  of  March, 
1903,  intestate  and  letters  of  administration  were  issued  upon  her 
estate  to  the  plaintiff  on  the  9th  day  of  March,  1904;  that  all  of  the 
assets  of  the  estate  were  in  the  actual  possession  of  the  defendant,  and 
he  had  the  sole  custody,  control,  charge  and  possession  of  said  estate 
and  the  assets  thereof;  that  the  plaintiff  has  caused  a  demand  to  be 
made  upon  the  defendant  for  the  payment  of  the  amount  due  under 
this  decree  of  the  surrogate  settling  the  accounts  of  the  administra- 
tors of  Herman  Koenig,  deceased,  and  the  defendant  has  refused 
to  pay  the  same;  but  claims  to  have  made  certain  payments  to  said 
Anna  Koenig  during  her  lifetime  on  account  of  the  amount  directed 
to  be  paid  to  her  under  said  decree,  but  that  the  plaintiff  has  not 
received  any  payments  on  account  of  the  said  sum  directed  to  be  paid 
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under  said  decree  as  aforesaid,  and  the  plaintiff  asks  judgment  against 
the  defendant  as  surviving  administrator  of  the  goods,  chattels  and 
credits  of  Herman  Koenig,  deceased,  for  the  amount  which  came 
into  his  hands  as  such  administrator  and  which  he  was  by  the  decree 
of  the  Surrogate's  Court  directed  to  pay  to  the  plaintiff's  intestate. 
To  this  complaint  the  defendant  demurred  upon  the  ground  that 
the  court  had  not  jurisdiction  of  the  subject-matter  of  the  action 
and  that  the  complaint  does  not  state  facts  suf&cient  to  constitnte  a 
cause  of  action.  That  demurrer  was  overruled,  and  from  the 
judgment  overruling  the  demurrer  the  defendant  appeals. 

The  administrators  having  accounted,  their  duties  were  at  an  end 
and  nothing  remained,  except  to  distribute  the  estate.  There  is 
nothing  in  sections  2706  and  2707  of  the  Code  of  Civil  Procedure 
which  provide  for  a  summary  proceeding  before  the  surrogate  to 
compel  a  person  possessed  of  the  property  of  an  intestate  to  account 
in  the  Surrogate's  Court  that  affects  the  right  to  maintain  an  action 
on  the  decree  of  the  surrogate. 

The  action  is  based  upon  the  decree  of  the  surrogate  and  to 
enforce  the  provision  of  that  decree  which  adjudged  that  the 
defendant  pay  to  the  plaintiff's  intestate  a  sum  of  money.  The 
Surrogate's  Court  had  jurisdiction  to  render  such  decree ;  it  had 
the  parties  before  it ;  and  it  has  been  adjudged  that  the  defendant 
as  administrator  pay  to  the  plaintiff's  intestate  a  sum  of  money. 
Section  1913  of  the  Code  of  Civil  Procedure  does  not  apply  because 
the  prohibition  in  that  section  depends  only  upon  an  action  between 
the  original  parties  to  the  judgment,  and  an  action  brought  by  the 
personal  representatives  of  the  deceased  pei-son  in  whose  favor  a 
judgment  has  been  rendered  is  not  between  the  original  parties  to 
the  judgment.  It  has  been  held  under  section  71  of  the  Code  of 
Procedure,  where  the  phrase  was  "  the  same  parties,"  that  an  adminis- 
trator of  a  deceased  judgment  creditor  was  not  within  the  meaning 
of  that  phrase ;  and  certainly  if  the  plaintiff,  who  seeks  to  enforce 
a  judgment  obtained  in  favor  of  his  intestate  is  not  the  same  party 
to  the  action  in  which  his  testator  recovered  a  judgment  he  is  not 
the  original  party  to  the  judgment.  (See  Smith  v.  Brittoiiy  2  T.  A 
C.  498,  affg.  45  How.  Pr.  428.)  It  was  also  decided  in  that  case  that 
the  mere  fact  that  the  personal  representative  of  a  deceased  judg- 
ment creditor  could  issue  execution  and  collect  the  judgment  was 
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not  a  bar  to  his  maintaining  an  action  upon  the  judgment,  and  that 
case  does  not  seem  to  have  been  questioned.     The  plaintiflF  in  this 
case  sets  up  all  the  facts  essential  to  maintain  an  action  upon  the 
surrogate's  decree.     It  is  not  between  the  original  parties  so  it  was 
not  necessary  to  obtain  the  leave  of  the  court  before  commencing  the 
action,  and  I  can  see  no  legal  objection  to  maintaining  it.     In  fact 
it  would  seem  to  be  expressly  authorized  by  section  1819  of  the 
Code  of  Civil  Procedure  which  provides :  "  If,  after  the  expiration 
of  one  year  from  the  granting  of  letters  testamentary  or  letters  of 
administration,  an  executor  or  administrator  refuses,  upon  demand, 
to  pay  a  legacy,  or  distributive  share,  the  person  entitled  thereto 
may  maintain  such  an  action  against  him  as  the  case  requires.     But 
for  the  purpose  of  computing  the  time  within  which  such  an  action 
must  be  commenced,  the  cause  of  action  is  deemed  to  accrue  when 
the  executor's  or  administrator's  account  is  judicially  settled,  and 
not  before."     Since  the  plaintiflE  could  enforce  the  decree  under 
sections  2554  and  2555  of  the  Code  of  Civil  Procedure,  it  is  impos- 
sible to  see  why  this  action  was  necessarj^  as  the  plaintiff  would  have 
a  much  more  summary  and  efficient  remedy  to  enforce  the  decree 
than  by  an  action  in  the  Supreme  Court.     But  as  the  plaintiff  has 
the  legal  right  to  sue  and  the  complaint  alleges  facts  necessary  to 
sustain  a  cause  of  action,  it  necessarily  follows  that  the  demurrer  was 
properly  overruled. 

The  judgment  should,  therefore,  be  affirmed,  with  costs,  with 
leave  to  the  defendant  to  withdraw  the  demurrer  within  twenty 
days  on  the  payment  of  costs  in  this  court  and  in  the  court  below. 

Clarke  and  Soott,  JJ.,  concurred ;  Lauqhlin  and  Houghton, 
JJ.,  dissented. 

Houghton,  J.  (dissenting) : 

I  dissent  on  the  ground  that  the  complaint  discloses  that  the 
plaintiff  has  a  complete  remedy  at  law  by  issuing  an  execution  on 
the  surrogate's  decree,  and  enforcement  of  payment  in  that  court, 

Laughlin,  J.  (dissenting) : 

The  plaintiff  has  only  limited  letters   of  administration   isstied 
pursuant  to  the  provisions  of  section   2664  of  the  Code  of   Civi) 
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Procedure  and  the  cause  of  action  on  the  decree  never  vested  in 
her  under  such  letters.  {Kirwin  v.  Malone^  45  App.  Div.  93,  lOO.j 
lam,  therefore,  of  opinion  that  the  action  cannot  be  maintained. 

Judgment  affirmed,  witli  costs,  witli  leave  to  withdraw  demurrer 
and  to  answer  on  payment  of  costs. 


Gboboe  F.  Gminder,  Respondent,  -u.  Zeltner  Brewing  Company, 

Appellant. 

First  Department,  June  12,  1908. 

Contract  for  services  construed — conditions  precedent  to  payment  — 

pleading. 

Action  to  recover  money  alleged  to  be  due  under  a  contract  of  employment. 
The  parlies  entered  into  an  agreement  whereby  the  plaintiff  and  another  were 
to  devote  their  entire  time  toward  procuring  customers  of  a  certain  brewing 
company  to  purchase  lager  beer  exclusively  from  the  defendant,  and  in  con- 
sideration thereof  were  each  to  receive  twelve  and  one-ha If  cents  per  barrel 
*  "yearly"  during  the  term  of  the  agreement,  on  condition  that  the  sales  were 
not  less  than  30,000  barrels  per  annum.  It  was  further  provided  that  the 
agreement  was  made  upon  the  express  condition  that  the  price  paid  by  the 
customers  of  the  other  brewery  during  the  term  of  the  agreement  should  net 
to  the  defendant  the  sum  of  four  dollars  and  eighty  cents  per  barrel,  and  if  not 
netting  that  sum,  the^sale  should  not  come  within  the  terms  of  the  agreement. 
The  latter  provision  was  followed  by  the  words  **  monthly  statements  are  to 
be  made." 

Reld,  that  an  action  brought  at  a  time  when  only  6,000  barrels  had  been  sold  was 
premature,  as  the  sale  of  30,000  barrels  was  a  condition  precedent  to  payment; 

That  an  action  brought  before  the  expiration  of  a  year  was  premature,  as  under 
the  contract  nothing  was  due  until  tlie  expiration  of  a  year; 

That  the  provision  that  "m.onthly  statements"  were  to  be  made  merely  meant 
that  the  plaintiff  was  to  furnish  a  monthly  statement  of  the  Taarrels  sold,  not 
that  he  was  entitled  to  monthly  payments; 

That  a  complaint  in  such  action  was  also  defective  in  the  absence  of  tin  allegation 
that  the  barrels  sold  netted  the  defendant  four  dollars  and  eighty  cents  each, 
that  being  a  condition  precedent  to  any  obligation  to  pay. 

Ingraham  and  Laughlin,  JJ.,  dissented,  with  memorandum. 

Appeal  by  the  defendant,  tlie  Zeltner  Browing  Company,  from 
an  interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk   of  the  county  of  New 
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York  on  the  12th  day  of  March,  1908,  upon  the  decision  of  the  court, 
rendered  after  a  trial  at  tlie  New  York  Special  Term,  overruling 
the  defendant's  demurrer  to  the  amended  complaint. 

Thaddeu%  D,  Kenneson^  for  the  appellant. 

Leonard  Bronner  \S.  Marshall  Kronheimer  of  counsel],  for  the 
respondent. 

McLaughlin,  J. : 

The  defendant  demurred  to  the  complaint  upon  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  overruled  and  it  appeals. 

The  complaint  alleges,  in  substance,  that  on  thelst  of  July,  1907, 
the  plaintiff,  one  Georges  and  the  defendant  entered  into  a  con- 
tract by  the  terms  of  which  the  plaintiff  and  Georges  were,  for  a 
period  of  five  years,  to  devote  their  entire  time  and  energy  towards 
having  the  customers  of  tlie  Northside  Brewing  Company  purchase 
their  lager  beer  exclusively  from  defendant,  in  consideration  of 
which  it  agreed  to  pay  to  each  of  them  twelve  and  one-half  cents 
upon  each  barrel  of  beer  sold,  provided  that  such  sales  should  not 
be  less  than  30,000  barrels  per  annum,  and  that  monthly  settlements 
were  to  be  made  ;  that  between  the  3d  of  July  and  the  3d  of  Sep- 
tember, 1907,  the  plaintiff  and  Georges  sold  to  the  former  cus- 
tomers of  the  Northside  Brewing  Company,  on  account  of  the 
defendant,  6,000  barrels,  and  that  under  the  contract  the  plaintiff 
thereupon  became  entitled  to  twelve  and  one-half  cents  on  each 
barrel,  or  $750,  for  which  sum  judgment  is  demanded. 

The  appellant  contends  that  under  the  terms  of  the  contract 
nothing  could  become  due  from  the  defendant  to  the  plaintiff  until 
the  expiration  of  at  least  one  year  from  the  date  of  the  contract  and 
that  the  action  having  been  commenced  prior  to  that  time  is  pre- 
maturely brought.  It  also  contends  that  the  complaint  is  defective 
in  that  it  does  not  show  that  the  beer  sold  netted  the  defendant  four 
dollars  and  eighty  cents  per  barrel,  as  provided  in  the  contract. 
The  contract  was  in  writing,  a  copy  of  which  is  annexed  to  and  made 
a  part  of  the  complaint,  and  so  much  of  it  as  is  material  to  a  deter- 
mination of  the  question  presented  reads  as  follows :  "  The  said 
Gminder  &  Georges  hereby  agree  with  the  said  Zeltner  Brewing 
Company  during  the  term  of  this  contract  to  devote  their  time 
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and  energy  to  having  the  cnstotners  of  the  Northside  Brewing 
Company  purchase  their  lager  beer  exclusively  from  tlie  Zeltner 
Brewing  Company  and  said  Zeltner  Brewing  Company,  in  con- 
sideration of  the  efforts  of  the  said  Gminder  &  Georges  and  on  con- 
dition that  the  sales  to  tlie  said  former  customers  of  the  North- 
side  Brewing  Company  sliall  be  not  less  tlian  30,000  barrels  per 
annum,  hereby  agree  to  pay  to  said  Gminder  &  Georges  each  the 
sum  of  twelve  and  a  half  cents  per  barrel  on  each  and  every  barrel 
of  lager  beer  sold  by  the  said  Zeltner  Brewing  Company  to  the 
former  customers  of  the  Northside  BrewingConipany  yearly  during 
tlie  term  of  this  agreement. 

"  The  promise  of  the  Zeltner  Brewing  Company  to  pay  said  sum 
of  25c.  per  barrel,  as  hereinbefore  set  forth,  is  made  upon  the 
further  express  condition  that  the  price  paid  by  the  customers  of 
the  Zeltner  Brewing  Company,  during  the  term  of  this  agreement, 
shall  net  the  brewery  the  sum  of  §-lr.80,  and  if  any  beer  is  sold  by 
said  Zeltner  Brewing  Company  to  said  customers  at  a  price  which 
does  not  net  them  this  sum,  such  barrelage  shall  not  l)e  included 
within  the  purview  or  terms  of  this  agreement.  Monthly  settle- 
ments are  to  be  made." 

The  allegations  in  the  complaint  as  to  the  legal  effect  and  con- 
struction of  the  contract  (it  having  been  made  a  part  of  the  com- 
plaint) are  not  admitted  by  the  demurrer.  {Bogardus  v.  New 
York  Life  Ins.  Co.,  101  N.  Y.  323;  Bonnell  v.  Griswold,  68  id. 
29-i;  Gveeff  w  Equitable  Life  Assurance  Societt/,  160  id.  19.)  Its 
legal  effect  must,  of  course,  be  determined  by  construing  it  as  an 
entire  instrument,  and  when  this  is  done,  the  solution  of  the  ques- 
tion presented  by  the  ai)peal  is  not  difficult.  The  defendant  agreed 
to  pay  the  plaintiff  twelve  and  one-half  cents  on  each  barrel,  pro- 
vided '"  that  the  sales  to  the  said  former  customers  of  the  Xorthside 
Brewing  Company  shall  be  not  less  than  30,000  barrels  per  annum." 
According  to  the  allegations  of  the  complaint  only  6,000  barrels 
have  been  sold.  The  plaintiff,  therefore,  is  not  entitled  at  this  time 
to  receive  anything,  nor  can  he  until  the  condition  that  at  least 
30,000  barrels  shall  be  sold  has  been  complied  with. 

The  contract,  as  we  have  already  seen,  was  entered  into  on  July 
1,  1907.  The  action  was  commenced  some  time  prior  to  October 
19,  1907.     Nothing  became  due  until  the  expiration  of  a  year— 
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certainly  not  until  at  least  30,000  barrels  have  been  sold.  The 
words  "monthly  settlements  are  to  bo  made"  do  not,  when  the 
whole  contract  is  considered,  modify  or  qualify  the  provision  of  the 
contract  to  the  effect  that  defendant's  promise  to  pay  is  conditioned 
upon  the  sale  of  not  less  than  30,000  barrels  per  annum,  or  that 
payments  ai*e  to  be  made  "  yearly."  All  that  these  words  mean 
ifi  that  at  the  end  of  each  month  defendant  is  to  furnish  to  the 
plaintiff  and  Georges  a  statement  of  the  number  of  barrels  sold 
under  the  contract,  including  the  price  and  what  the  sales  netted  it, 
and  if  there  is  then  any  difference  between  the  parties,  the  same  is  to 
be  adjusted.  If,  as  contended  by  the  respondent,  the  word  "  settle- 
ments" means  "  payments,"  then  there  is  no  meaning  to  the  pro- 
vision in  the  contract  that  payment  is  "on  condition  that  the  sales 
*  *  *  shall  be  not  less  than  30,000  barrels  per  annum,"  and  that 
payments  are  to  be  made  "  yearly." 

The  complaint  is  also  defective  becanse  there  is  no  allegation  in 
it  to  the  effect  tliat  the  6,000  barrels  sold  were  at  a  price  which 
netted  the  defendant  four  dollars  and  eighty  cents.  From  the  pro- 
vision of  the  contract  quoted,  it  will  be  observed  it  is  expressly 
provided  that  the  agreement  to  pay  twenty-five  cents  per  barrel  is 
upon  condition  that  the  price  paid  shall  net  the  defendant  that 
sum,  and  if  any  beer  is  sold  at  a  price  which  does  not  net  it  this 
amount,  then  "such  barrelage  shall  not  be  included  within  the  pur- 
view or  terms  of  this  agreement." 

But  it  is  suggested  —  not  by  counsel — that  there  are  other 
allegations  in  tlie  complaint  to  the  effect  that  the  defendant  has 
interfered  with  the  plaintiff  in  the  performance  of  the  contract,  and 
that  these  allegations  are  sufficient  to  sustain  the  complaint.  There 
are  no  facts  stated  showing  such  interference,  other  than  defend- 
ant's failure  to  pay  the  twelve  and  one-half  cents  on  the  6,000  bar- 
rels of  beer  sold,  and  when  the  whole  complaint  is  read  it  is  quite 
apparent  that  is  the  only  ground  upon  which  damages  were  sought 
to  be  recovered.  In  this  connection  it  is  to  be  noted  that  this  is  the 
only  ground  upon  which  a  recovery  is  claimed  in  the  brief  pre- 
sented by  respondent's  counse/.  lie  contends  that  the  term 
"  monthly  settlements"  is  equivalent  to  "  monthly  payments,"  and 
that  the  defendant  was  required  to  pay  at  the  end  of  each  month, 
provided  the  beer  sold  the  month  preceding  was  at  the  rate  of 
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30,000  barrels  per  annum,  and  that  these  facts  appearing  upon  the 
face  of  the  complaint  a  caase  of  action  is  stated. 

In  nij  opinion  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  for  that  reason  the  interlocatory 
judgment  appealed  from  is  reversed,  with  costs,  and  the  demurrer 
sustained,  with  costs,  with  leave  to  the  plaintifE  to  serve  an  anoended 
complaint  on  payment  of  the  costs  in  this  court  and  in  the  court 
below. 

Houghton  and  Scott,  JJ.,  concurred ;  Inqbaham  and  Laughlin, 
JJ.,  dissented. 

Ingbaham,  J.  (dissenting) : 

The  complaint  alleges  facts  which  would  justify  a  finding  that 
there  was  a  total  breach  of  the  contract  by  the  defendant;  that  the 
plaintiff  complied  with  the  contract  on  his  part  and  earned  a  cer- 
tain sum  of  money  under  it,  and  that  by  reason  of  the  premises  the 
plaintiff  has  been  damaged  to  the  amount  of  $750,  payment  of 
which  was  demanded  and  refused.  I  think  this  is  sufficient  on 
demurrer  to  sustain  Hie  complaint.  It  is  quite  possible  that  the 
plaintiff  did  not  know  that  he  was  alleging  a  cause  of  action  for  a 
breach  of  contract,  as  the  complaint  contains  many  all^ations  which 
are  quite  immaterial  upon  that  cause  of  action  ;  but  when  a  cause  of 
action  is  alleged  I  do  not  think  that  the  court  is  justified  in  sustain- 
ing a  demurrer  to  it  because  the  plaintiff  has  sought  to  sustain  it  as 
alleging  a  cause  of  action  that  was  not  allied. 

I  dissent,  therefore,  from  the  reversal  of  this  judgment 

Laughlin,  J.,  concurred.  \ 

Judgment  reversed,  with  costs,  and  demurrer  sustained,  with 
costs,  with  leave  to  plaintiff  to  amend  on  payment  of  costs. 
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HoBERT  VioKERY,  Respondent,  v.  Intebbobough  Rapid  Tbansit 
Company,  Appellant. 

First  Department,  June  6,  1908. 

BailToad  ^  negligence — injury  to  passenger  by  collision  ~  damages. 

Evidence  in  an  actjon  to  recover  for  personal  injuries  alleged  to  have  been 
received  by  a  passenger  in  a  subway  tmin  during  a  collision  examined,  and 
AM,  that  a  verdict  in  favor  of  defendant  was  improperly  set  aside,  as  the 
plaintiff  had  failed  to  <^how  that  an  apoplectic  stroke  resulting  in  paralysis, 
from  which  he  was  suffering,  was  caused  by  the  accident,  or  that  he  received 
any  other  injury. 

Appeal  by  the  defendant,  the  Interborongh  Rapid  Transit  Com- 
pany, from  an  order  of  the  Snpreme  Court,  made  at  the  New  York 
Trial  Term  and  entered  in  the  oflSce  of  the  clerk  of  the  county  of 
New  York  on  the  23d  day  of  March,  1908. 

Charles  F.  Brown  of  counsel  [Bayard  H,  Ames  and  Yine  H. 
Smith  with  him  on  the  brief],  Charles  A.  Gardiner^  attorney,  for 
the  appellant. 

Henry  W.  Goodrich  of  counsel  {Oeorge  R.  Coughlan  with  him 
on  the  brief],  for  the  respondent. 

Clarke,  J. : 

This  is  an  appeal  taken  by  the  defendant  from  an  order  of  the 
Trial  Term  setting  aside  a  verdict  rendered  in  favor  of  the  defend- 
ant and  granting  a  new  trial,  upon  the  ground  that  the  verdict  was 
contrary  to  the  evidence  and  contrary  to  law.  The  action  was 
brought  to  recover  for  personal  injuries  alleged  to  have  been  sus- 
tained by  plaintiff  as  a  result  of  a  collision  between  two  subway 
trains  on  March  7, 1905. 

The  plaintiff  testified  that  he  was  in  the  first  car  of  a  train  con- 
sisting of  five  cars,  which  had  stopped  at  the  Twenty-third  street 
station ;  that  he  was  standing  in  the  car  to  the  rear  of  the  middle 
seats  holding  onto  two  straps  with  his  right  hand ;  that  he  was 
facing  the  rear  of  the  train*    While  this  train  was  so  standing  at 
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Twenty-third  street  the  following  train  ran  into  the  rear  end  of  the 
last  car.  Plaintiff  testified  that  when  the  collision  occurred  he  lost 
his  balance,  was  thrown  forward,  struck  his  elbow  on  the  window, 
although  he  did  not  break  the  glass,  and  from  there  fell  to  the 
floor ;  that  he  did  not  strike  his  head. 

On  the  tenth  of  March  the  i)laintiff  suffered  a  stroke  of  apoplexy, 
from  which  paralysis  has  resulted.  Claiming  that  said  paralysis 
was  the  direct  result  of  the  defendant's  negligence,  he  sued  for 
$100,000  damages. 

The  main  question  litigated  upon  the  trial  was  whether  the 
apoplexy  and  the  resulting  paralysis  were  caused  by  the  fall  and 
shock  alleged  to  have  been  sustained  in  the  collision.  There  was 
no  question  but  that  the  plaintiff  had  suffered  a  stroke  of  apoplexy 
which  resulted  in  paralysis.  He  produced  medical  testimony  tend- 
ing to  support  his  contention,  which  was  controverted  by  the 
defendant.  The  case  was  thoroughly  and  carefully  tried  by  experi- 
enced counsel  on  both  sides.  The  jury  by  its  verdict  has  deter- 
mined that  there  was  no  causal  connection  between  the  paralysis 
and  the  collision.  A  careful  consideration  of  the  whole  case  con- 
vinces us  that  the  verdict  of  the  jury  upon  tliat  issue  is  not  only 
supported  by  the  evidence,  but  that  if  the  verdict  had  been  for  the 
plaintiff  it  would  have  been  against  the  weight  of  evidence. 

The  learned  trial  court  set  aside  the  verdict  without  other 
expression  of  its  reasons  therefor  than  that  found  in  its  order 
which  recites  that  it  was  because  the  verdict  was  contrary  to  the 
evidence  and  contrary  to  law.  The  plaintiff  concedes  upon  this 
appeal  that  a  question  of  fact  was  presented  for  the  decision  of  the 
jury  upon  the  liability  of  the  defendant  for  this  injury,  that  is,  the 
paralysis,  but  urges  that  the  order  sotting  aside  the  verdict  was  jus- 
tified because,  irrespective  of  the  apoplexy  and. the  resulting  paraly- 
sis, the  plaintiff  received  other  injuries  consisting  of  bruises  and 
contusions,  damages  for  which,  in  any  event,  he  was  entitled  to 
recover.  It,  therefore,  becomes  necessary  to  examine  the  evidence 
upon  this  point. 

The  plaintiff  testified  that  he  was  standing  in  the  front  car. 
There  were  five  cars  in  the  train.  The  collision  was  a  rear-end  col- 
lision. He  produces  no  witness  who  testified  that  he  was  in  the  car 
in  which  he  claims  he  was,  and  no  witness  to  corroborate  his  story 
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of  his  fall.  Tlie  defendant  gave  evidence  of  a  prompt  examination 
of  that  car  and  that  it  was  entirely  uninjured ;  also  that  no  com- 
plaints had  been  received  by  it  of  injuries  sustained  by  any  other 
occupant  of  that  car.  The  plaintiff  testified  that  after  the  collision 
he  arose  and  found  a  seat  and  sat  there  until  he  was  allowed  to 
leave  the  car ;  that  he  did  not  report  his  accident  or  give  his  name 
to  any  one,  policeman,  conductor  or  ticket  agent ;  that  after  he  left 
the  car  he  walked  up  Park  avenue  to  the  Forty-second  street  depot ; 
that  it  was  snowing  and  the  walking  was  very  bad  ;  that  he  then 
went  to  the  Manhattan  Hotel  and  met  a  salesman  of  his,  Mr.  Morse, 
with  whom  he  spent  the  evening;  that  this  friend  had  never  been 
in  the  subway ;  that  plaintiflE  suggested  that  was  a  good  chance  for 
him  to  see  it,  and  they  took  a  trip  in  the  subway  together  to  the 
City  Hall  and  back  again  after  dinner,  which  they  had  had  together 
at  a  restaurant ;  that  they  had  business  matters  to  talk  over  and 
talked  them  over  until  about  half-past  ten,  when  he  boarded  the  eleven 
o'clock  train  for  Boston  ;  that  he  arrived  the  next  morning  at  Bos- 
ton at  a  quarter-past  seven  ;  that  he  did  not  go  home  to  breakfast, 
but  went  directly  to  his  office  and  attended  to  his  business  regu- 
larly all  that  day ;  that  that  night  he  registered  under  an  assumed 
name  at  Young's  Hotel.  The  next  morning  he  went  home  and 
went  from  there  to  business,  which  would  be  the  ninth  of  March, 
two  days  after  the  accident;  that  he  attended  to  his  business 
throughout  that  day,  staying  longer  in  the  office  than  usual,  until 
seven  o'clock  in  the  evening ;  then  he  went  to  supper  and  from 
there  to  the  theater  and  then  took  the  midnight  train  to  New  York, 
arriving  on  the  morning  of  the  tenth  of  March  ;  that  after  his  arrival 
he  breakfasted  at  a  restaurant  and  then  went  to  the  Manhattan 
Hotel ;  that  while  talking  with  the  clerk  all  of  a  sudden  he  felt  a 
sinking  and  seated  himself  in  a  chair  for  a  few  minutes.  Then  he 
walked  to  the  Forty -second  street  station  of  the  elevated  shuttle 
train  that  connects  with  the  Third  avenue  road  and  took  a  car. 
White  seated  in  the  car  he  found  himself  slipping,  could  not  control 
himself,  could  not  hold  himself  up.  It  was  there  he  suffered  the 
stroke  of  apoplexy  and  it  was  from  the  elevated  station  that  he  was 
taken  to  the  hospital  in  an  ambulance. 

Mr.  Morse,  the  friend  whom  he  met  after  the  accident,  testified 
to  spending  the  evening  with  the  plaintiff  and  riding  together  in 
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the  eubwaj'.  He  gave  no  testimony  as  to  his  appearance  or  condi- 
tion or  anything  tending  to  show  that  at  that  time  the  plaintifE  had 
received  any  injuries. 

The  plaintiff's  wife  testified  tliat  she  saw  tlie  plaintiff  at  their 
home  in  Boston  on  the  ninth  of  March,  and  that  he  loft  homeabont 
a  quarter-past  seven  in  the  morning ;  that  "  he  looked  very  badly  — 
1  mean  very  pale,  very  excited."  This  it  will  be  recalled  was  the 
morning  after  the  plaintiff  had  spent  the  night  at  Young's  Hotel. 

His  sou  testified  that  on  the  same  morning  the  plaintiff  was  very 
pale  and  nervous. 

While  the  plttintiff  testified  that  on  the  eighth  of  March  he  was 
suffering  from  pain  in  the  back  or  the  spine  and  his  head,  and  tliat 
after  the  collision  on  the  seventh  of  March  he  was  bruised  on  the 
hip  and  the  elbows,  he  was  not  corroborated  in  these  particulars. 
There  was  some  evidence  that  at  the  hospital  he  was  discovered  to 
have  some  bruises  of  a  slight  character,  but  in  the  meanwhile  he 
had  fallen  in  the  elevated  car  when  he  received  the  stroke  of 
apoplexy.  • 

Up  to  the  time  of  his  reception  in  the  hospital,  therefore,  plain- 
tiff is  without  corroboration  as  to  the  fact  of  his  being  in  the  first 
ear  of  the  train,  his  fall  therein  as  a  result  of  the  collision,  or  as  to 
any  objective  evidence  of  injuries  therefrom,  except  that  two  days 
after  the  accident,  and  after  having  spent  the  night  at  Young's 
Hotel,  his  wife  and  son  saw  him  in  the  morning  pale  and  nervous. 
In  the  meantime  he  had  taken  a  ride  over  the  subway  in  which  he 
received  his  accident  with  a  friend  within  a  few  hours  after  the 
accident;  he  had  traveled  to  Boston  and  back  by  night  trains,  he 
had  put  in  two  days  of  hard  work,  staying  at  his  office  until  after 
seven  o'clock  in  the  evening,  and  he  had  gone  to  the  theater.  As 
an  interested  witness  the  jury  had  the  right  to  weigh  his  evidence 
and  to  reject  it  if  they  did  not  believe  it,  and  it  was  within  their 
province,  upon  this  history  of  his  movements  immediately  after  the 
accident,  to  conclude  either  that  he  had  not  been  injured  at  all,  or 
in  so  trivial  a  way  as  not  to  be  entitled  to  a  money  compensation. 
When  they  rejected  the  main  issue  as  to  injuries,  it  was  quite  within 
their  province  to  also  reject  the  uncorroborated  claim  for  injuries 
not  reported  at  the  time  to  any  agent  of  the  defendant  or  to  the 
friend  with  whom  he  spent  the  ensuing  evening,  and  of  a  nature, 
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npon  his  own  testimony,  to  in  no  way  interfere  with  liis  travels,  his 
business  or  liis  amusement. 

The  learned  trial  court  charged  the  jury  :  "  If  you  find  that  Mr. 
Vickery  sustained  injuries  as  the  result  of  this  accident,  but  was  not 
afflicted  with  this  apoplexy  as  the  result  of  the  accident,  then  it 
would  be  your  duty  to  give  him  such  a  sum  of  money  as  you  think 
would  be  a  fair  and  reasonable  compensation  for  the  injuries  that 
he  did  sustain."  He  further  charged:  "It  may  be  that,  if  yon 
should  come  to  the  conclusion  that  he  sustained  only  bruises  in  tlie 
subway  accident,  then  you  will  consider  whether  or  not  that  inter- 
rupted his  business  at  all  and  take  into  consideration  that  fact  and 
award  him  just  such  a  sum  as  you  think  he  is  justly  and  fairly  entitled 
to  for  the  loss  in  business."  And  again  :  *'  I  want  you  to  avoid  any 
misapprehension.  If  you  should  find  that  the  only  injuries  suffered 
by  Mr.  Vickery  were  the  mere  bruises  and  contusions  which  have  l)een 
described  to  you,  then  you  should  go  further  and  see  whether  they 
caused  any  loss  of  his  business  or  his  earnings.  If  they  did  not,  of 
course  yon  will  award  him  nothing  for  th*em,  and  then,  of  course, 
you  cannot  bring  in  a  separate  statement  of  what  amount  you  allow 
for  the  loss  in  earnings." 

Tlie  plaintiff  was  entirely  satisfied  with  the  charge  in  this  resi)ect, 
took  no  exception  and  a.sked  for  no  further  instruction,  so  the  court 
specifically  left  two  issues  to  the  jury,  namely,  the  direct  injuries 
claimed,  consisting  of  bruises,  and  the  second,  the  more  remote,  the 
paralysis.     It  resolved  both  questions  in  favor  of  the  defendant. 

In  Munoz  v.  Wilson  (111  N.  Y.  295)  the  court  said  :  "  Indeed, 
the  mere  fact  that  a  witness  is  the  real  party  to  an  action  and  inter- 
ested in  its  result  has  been  deemed  sufficient  to  require  its  credi- 
bility to  be  submitted  as  a  question  of  fact  and  more  especially  so 
when  the  testimony  is  improbable  in  itself  or  inconsistent  with 
other  circumstances  of  the  case." 

In  Wimpleherg  v.  Yonkers  Railroad  Co,  (83  App.  Div.  19)  the 
court  said :  "  In  the  present  case  the  jury  could  have  believed  a 
part  and  rejected  a  part  of  the  plaintiff's  testimony,  as  he  was  a 
party  in  interest." 

In  Woolsey  v.  Brooklyn  Ileights  R,  R,  Co.  (123  App.  Div.  G31) 
the  court  said  :  "  The  plaintiff  testified  that  she  had  never  ridden 
App.  Div.— Vol.  CXXVI.        50 
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on  one  of  tliese  cars  before,  but  the  jury  were  not  bound  to  believe 
her." 

Upon  the  whole  case  it  appears  that  the  verdict  as  rendered  was 
neither  contrary  to  the  evidence  nor  contrary  to  law.  Therefore, 
tlie  order  appealed  from  should  be  reversed  and  the  verdict  for  the 
defendant  reinstated,  with  costs. 

Ingraham,  McLaughlin,  Houghton  and  Soott,  JJ.,  concurred. 

Order  reversed  and  verdict  reinstated,  with  costs. 


James  Dougherty,  by  His  Guardian  ad  Litem,  John  Dougherty, 
Appellant,  v.  D.  C.  Weeks  and  Son,  Respondent. 

First  Department,  June  12,  1908. 

Negligence— liability  of  contractor  to  employees  of  sub-contractor— 
injury  by  fall  from  ladder — facts  not  showing  negligence  —  appeaL 

Where  the  complaint  is  dismissed  at  the  close  of  the  plaintifTs  case,  every  fact 
and  every  inference  must  be  viewed  in  the  light  most  favorable  to  him. 

The  employees  of  a  sub-contractor  engaged  in  installing  plumbing  in  a  building 
under  construction  do  not  enter  as  trespassers  or  mere  licensees,  but  by  reason 
of  the  contract  enter  by  invitation. 

Where  the  only  means  of  access  between  the  floors  of  a  building  under  construc- 
tion are  ladders  erected  by  the  general  contractor,  he  must  be  deemed  to  have 
invited  the  employees  of  a  sub-contractor  to  make  use  thereof  while  installing 
plumbing. 

Although  the  contract  of  a  sub-contractor  did  not  require  him  to  furnish  lad- 
ders, the  general  contractor  who  erects  ladders  forming  the  only  means  of 
access  between  the  floors  of  the  building  cannot  escape  liability  for  injuries 
suffered  by  an  employee  of  the  sub- contractor  by  reason  of  a  defective  ladder, 
on  the  theory  that  there  was  no  privity  between  the  general  contractor  and 
the  plaintiff. 

Where,  in  an  action  to  recover  for  injuries  received  by  a  plumber  who  fell  from 
a  ladder  leading  between  floors  of  a  building  under  construction,  it  appears 
that  the  ladders  were  strong  with  hickory  rungs  and  that  nothing  broke  or 
gave  way,  but  that  plaintiff's  fall  was  caused  solely  by  the  turning  of  a  rung 
which  had  been  loose  for  only  two  days,  which  condition  had  not  been  called  I 

to  the  attention  of  the  defendant,  there  can  be  no  recovery. 

Appeal  by  the  plaintiff,  James  Dougherty,  by  his  guardian  ad  | 

litem,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the  | 
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defendant,  entered  in  the  cilice  of  the  clerk  of  the  county  of  New 
York  on  the  12th  day  of  December,  1907,  upon  tlie  dismissal  of 
the  complaint  by  direction  of  the  court  at  the  close  of  the  plaintiff's 
case  upon  a  trial  at  the  New  York  Trial  Term. 

Herbert  D,  Cohen  of  counsel  {Richard  J.  Donovan^  attorney], 
for  the  appellant.  ' 

John  Veriioii  Bouvier^  Jr,y  of  counsel  [Dudley  Davis  with  him 
on  the  brief,  FrarJc  V.  Johnson,  attorney],  for  the  respondent. 

Clarke,  J. : 

This  is  an  appeal  from  a  judgment  dismissing  the  complaint  at 
the  close  of  the  plaintiff's  case,  in  an  action  for  negligence.  The 
defendant,  a  corporation,  was  the  general  contractor  for  the  erec- 
tion of  a  dwelling  house  in  the  city  of  New  York.  It  made  a  sub- 
contract with  one  De  Yoe  to  do  the  plumbing  work  in  said  build- 
ing. The  plaintiff  was  a  plumber's  helper  employed  by  De  Voe  in 
the  work  which  De  Voe  was  doing  as  such  6ul>-con tractor.  At  the 
the  time  of  the  accident  live  floors  had  been  completed  but  no  stairs 
were  in  place.  The  various  floors  were  reached  by  ladders  which 
extended  through  the  open  stairway  wells.  The  ladders  projected 
some  five  feet  above  each  floor.  It  was  necessary  for  De  Voe's 
employees  in  putting  in  the  plumbing  to  go  to  all  parts  of  the 
building.  The  only  way  by  which  they  could  get  from  floor  to 
floor  was  by  using  the  ladders  in  the  stairway  wells.  Masons  and 
bricklayers,  direct  employees  of  the  defendant,  were  also  engaged 
in  the  construction  work  at  the  same  time  and  continually  used  the 
ladders. 

The  plaintiff  commenced  work  in  this  building  the  day  before 
the  accident  and  had  used  these  ladders  on  that  day,  and  had  been 
lip  and  down  on  them  once  on  the  day  he  was  hurt,  before  the 
accident,  lie  had  been  sent  down  from  the  fifth  floor  where  he 
was  working,  by  the  plumber  whose  helper  he  was,  to  bring  up  a 
tool  weighing  about  eleven  pounds.  He  started  with  it  from  the 
bottom  floor  carrying  it  on  his  right  shoulder  and  holding  it  with 
his  right  hand.  lie  testified  that  as  he  got  to  about  the  fifth  rung 
from  the  fifth  floor,  or  about  the  twelfth  from  the  top  of  the  ladder, 
he  took  hold  of  a  rung  above  his  head  with  his  left  hand,  lifted  his 
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left  foot  to  the  fiftli  rung  and  was  in  the  act  of  lifting  his  right 
foot,  liis  wliole  weight  being  upon  the  left,  wlien  the  rung  on  which 
the  left  foot  rested  rolled  around  under  his  foot  and  the  whole 
weight  of  his  body  loosened  the  grip  of  his  hand  from  the  upper 
rung  and  he  fell  through  the  stairway  well  seventy  feet  to  the 
bottom  and  received  the  injuries  complained  of. 

He  testified  that  on  no  one  of  the  six  trips  he  had  made  on  the 
ladder  in  question,  prior  to  the  accident,  had  he  noticed  the  loose 
rung.  One  of  his  witnesses,  Carroll,  testified  that  four  days  before 
the  accident  he  noticed  a  rung  between  the  fourth  and  fifth  flooi*s 
that  he  felt  rattled.  It  was  loose  or  rattled,  but  did  not  revolve  ; 
that  two  days  before  the  accident  he  put  his  hand  on  it  and  tried  to 
turn  it  all  the  way  round ;  tliat  he  used  some  force  from  his  wrist 
to  make  it  revolve,  and  succeeded  in  so  doing. 

Lyons  testified  that  he  noticed  a  loose  rung  the  day  before  the 
accident;  that  he  had  taken  one  step  up  from  tlie  fourth  floor;  that 
his  hand  slipped  off  the  loose  rung  when  it  turned  ;  he  stepped  back 
upon  the  platform  on  which  the  ladder  rested.  This  was  all  the 
testimony  as  to  the  condition  of  the  loose  rung  in  the  ladder.  Its 
liability  to  turn,  at  best,  had  continued  but  two  days.  No  notice  of 
this  condition  had  been  given  by  either  of  these  men  to  the  defendant, 
its  superintendent,  foreman,  servants  or  any  one  else. 

Plaintiff  testified  that  he  saw  the  name  D.  C.  Weeks  stamped  on 
these  ladders,  and  that  is  corroborated  by  other  witnesses.  It  is  also 
in  evidence  that  defendant's  men  moved  the  ladders  from  time  to 
time.  De  Voe  testified  :  '•  I  don't  know  positively  whose  ladders 
these  were.  We  found  them  there  when  we  went  to  work  and  used 
them.  We  continued  to  use  them  during  the  three  or  four  months  that 
we  were  there,  as  long  as  they  were  there,  until  the  stairs  were  built. 
I  think  there  were  no  other  ladders  going  up  from  the  different 
floors  except  the  ladders  that  I  have  already  described.  *  *  ♦ 
I  used  to  meet  Mr.  Weeks     *     *     *     nearly  eveiy  day." 

One  of  the  witnesses  testified  that  there  were  men  there  to  shift 
the  ladders  and  take  care  of  them  and  tighten  them  up. 

At  the  close  of  the  plaintiff's  case  defendant  moved  to  dismiss  the 
complaint  upon  the  ground,  Jirst^  that  the  plaintiff  has  failed  to 
establish  a  cause  of  action  in  his  favor  against  the  defendant;  sec- 
ondlyj  that  the  plaintiff  has  failed  to  show  that  this  defendant  has  been 
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gnilty  of  any  uegligence  or  any  violation  of  any  duty  tliat  it  owed 
to  this  plaintiff ;  thirdly,  that  the  plaintiff  has  failed  to  bIiow  any 
notice  brought  home  directly  or  constructively  to  this  defendant  in 
relation  to  the  existence  of  an  alleged  defective  ladder  in  a  rung 
thereof.  Further,  upon  the  ground  that  it  does  not  appear  that  the 
ladder  upon  which  the  plaintiff  claims  to  have  been  climbing  or 
monhting  at  the  time  that  he  sustained  his  accident  was  under  the 
control  of  this  defendant  or  was  provided  by  this  defendant  for  the 
purpose  of  use  by  the  plaintiff  or  by  others  engaged  in  the  building 
operations.     The  motion  was  granted  and  the  plaintiff  appeals. 

The  complaint  having  been  dismissed  at  the  close  of  the  plaintiff's 
case,  every  fact  and  every  inference  must  be  viewed  in  the  most, 
favorable  light  to  the  plaintiff.  While  it  is  true  that  in  the  con- 
tract by  which  De  Yoe  became  a  sub-contractor  for  the  plumbing 
work  of  D.  C.  Weeks  &  Son,  the  general  contractor,  there  was  no 
provision  which  required  defendant  to  furnish  ladders  to  De  Voe 
or  means  of  access  to  the  different  parts  of  the  building,  yet  the  fact 
remains  that  De  Voe  and  the  defendant  and  their  several  employees 
were  engaged  in  a  common  enterprise,  to  wit,  the  erection  of  this 
building,  of  which  the  defendant  was  the  general,  contractor.  The 
defendant  having  made  the  contract  with  De  Voe,  De  Voe  and 
his  employees  were  in  the  building  as  matter  of  right  and  under  that 
contract.  They  were  not  trespassers  and  they  were  not  merely 
licensees.  They  were  there  under  invitation  and  by  reason  of  the 
contract.  While  evidence  was  excluded  when  first  offered  to  prove 
that  there  was  a  custom  by  which  the  general  contractor  was  to 
furnish  ladders,  no  proof  of  custom  is  necessary  to  show  that  when 
a  contractor  is  engaged  in  erecting  a  building  and  has  put  up  the 
only  means  of  access  to  the  different  floors  and  employs  a  sub-con- 
tractor to  do  some  particular  work  in  that  building,  like  plumbing, 
that  he  invites  him  to  make  use  of  the  appliances  which  he  has  fur- 
nished necessary  to  get  to  the  place  to  do  his  work.  No  plumber 
brings  stairs  to  a  completed  house  in  order  to  get  to  the  different 
floors.  It  would  be  as  idle,  it  seems  to  me,  to  prove  a  custom  of  using 
the  stairs  found  in  the  house  as  to  require  proof  that  when  the  gen- 
eral contractor  had  put  up  the  building  so  far  that  the  plumber, 
with  whom  he  had  made  a  plumbing  contract,  had  to  get  to  the  dif- 
ferent floors  by  such  means  of  access  that  the  means  of  access  which 
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the  contractor  furnished  was  for  the  use,  and  provided  by  him  for 
the  use  of,  and  intended  to  be  used  by,  his  sub-contractor  and  his 
employees. 

There  is  snf^cieut  prima  J^acie  proof  that  these  ladders  belonged 
to  D.  C.  Weeks  &  Son.  It  was  putting  up  the  building ;  the  lad- 
dera  had  defendant's  name  branded  on  them;  they  were  there 
when  De  Voe  got  there.  There  is  no  evidence  that  any  other 
sub-contractor  was  working  on  or  around  the  building. 

Respondent  argues  that  because  the  contract  it  made  with  De  Yoe 
did  not  provide  that  it  should  furnish  ladders  there  was  no  privity 
between  it  and  the  plaintiff  and,  therefore,  it  owed  no  duty  to 
plaintiff  and  was  not  responsible  for  the  injuries  received  by  hiiiL 
This  contention,  however,  is  answered  by  Caughtry  v.  Gldbe 
Woolen  Co.  (56  N.  Y.  124) ;  Devlin  v.  Smith  (89  id.  470)  and 
other  like  cases  followed  and  applied  in  McMuUen  v.  City  of  New 
York  (110  App.  Div.  117)  where  this  court  said  :  "  That  a  person 
undertaking  to  furnish  machinery  or  appliances  for  the  use  of  otli- 
ers,  assumes  a  duty  to  furnish  a  proper  and  safe  appliance,  and  a 
negligent  performance  of  such  a  duty  resulting  in  injuries  to  those 
engaged  in  doing  the  work  or  lawfully  using  the  appliance,  imposes 
a  liability  upon  the  person  so  furnishing  the  appliance  for  injuries 
sustained  in  consequence  of  such  negligence.  The  obligation  does 
not  depend  upon  a  contractual  relation  between  the  person  injured 
and  the  person  whose  negligence  caused  the  injury,  but  upon  a 
failure  to  perform  a  duty  assumed  by  one  which  results  in  injury  to 
another." 

Assuming  that  the  doctrine  established  by  the  foregoing  cases  is 
applicable  to  that  at  bar,  it  remains  to  be  considered  whether  the 
plaintiff  established  a  prima  facie  case  thereunder  of  actionable 
negligence  upon  the  part  of  the  defendant.  A  ladder  is  a  simple 
appliance.  The  ladders  in  suit  were  described  to  be  "  good,  stout 
ladders  with  hickory  rnngs."  They  had  been  used  in  the  building 
for  three  or  four  months.  Nothing  broke  or  gave  way.  Tliere  is 
no  evidence  of  any  prior  accident ;  there  is  no  evidence  of  any  notice 
to  the  defendant  of  any  defect.  The  condition  complained  of  had 
existed  but  two  days  prior  to  the  accident  according  to  the  evidence, 
when  one  of  the  witnesses  caused  one  of  the  rungs  to  revolve  by 
the  exercise  of  force.     The  plaintiff  himself  had  used  the  ladders 
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&  half  a  dozen  times  without  discovering  the  alleged  defect.  It 
seems  to  us  that  when  such  a  simple  appliance  properly  constructed 
and  of  sound  and  good  material  has  been  furnished,  to  hold  the 
person  furnishing  it  guilty  of  negligence  for  not  discovering  and 
remedying  such  a  defect,  it  must  appear  that  it  had  existed  for  such 
a  period  that  he  ought  to  have  known  of  the  defect,  if  he  did  not, 
and,  therefore,  was  as  responsible  as  if  knowing  the  defect  he  had 
not  remedied  it.  In  the  Coughtry  Case{8upra)  tlie  scaffold  erected 
fifty  feet  above  the  ground  fell  by  reason  of  its  defective  construc- 
tion. In  the  Devlin  Case  {supra)  the  scaffold  erected  ninety  feet 
above  the  floor  broke  and  fell  by  reason  of  its  defective  construc- 
tion. In  the  McMulUn  Case  {supra)  the  wire  rope  to  wh^ch  was 
attached  the  bucket  which  fell,  broke  by  reason  of  its  improper 
attachment  to  the  bucket.  In  each  case  there  was  an  original  defect 
in  construction  and  a  subsequent  break.  In  the  case  at  bar  there 
was  no  defect  in  construction  or  material  and  nothing  broke.  There 
was  simply  a  loosening  of  the  rung  which  permitted  it  to  turn, 
though  still  holding  its  place  in  the  ladder.  In  both  the  Coughtry 
and  the  Devlin  cases  stress  is  laid  upon  the  defect  being  such  as  to 
render  the  article  in  itself  imminently  dangerous,  and  serious  injury 
to  any  person  using  it  is  a  natural  and  probable  consequence  of  its 
use ;  that  unless  the  scaffolds  were  properly  constructed  they  con- 
stituted a  most  dangerous  trap  and  there  was  a  duty,  therefore,  to 
use  proper  diligence  in  their  construction. 

We  are  of  the  opinion  that  the  plaintiff  did  not  bring  this  case 
within  that  rule;  that  the  facts  do  not  establish  such  negligence 
upon  the  part  of  the  defendant  as  to  make  it  responsible  for  the 
injury  complained  of. 

The  judgment  appealed  from  should,  therefore,  be  affirmed,  with 
costs  to  the  respondent. 

Ingraham,  McLaughlin,  Laughlin  and  Houghton,  JJ., 
concurred. 

Judgment  affirmed,  with  costs* 
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Max  Cohen,  Respondent,  v.  Louis  Pinkus,  Appellaut. 

First  Department,  June  19,  1908. 

Bankruptcy  —  claim  not  Bcheduled  but  notice  given. 

That  a  creditor's  claim  was  not  scheduled  in  a  petition  in  bankruptcy  is  imna- 
terial  if  the  creditor  had  actual  knowledge  of  the  proceeding  shortly  after  tbe 
filing  of  the  petition. 

Where  it  appears  by  affidavits  that  a  creditor's  judgment  was  scheduled  under  a 
wrong  name,  but  that  shortly  after  the  fill jg  of  the  petition  the  bankrupt  and 
his  attorney  told  the  creditor  that  the  petition  was  filed,  which  afildavits  are 
not  denied,  the  creditor  will  not  be  allowed  to  issue  execution  on  bis  judgment 
aftet  the  discharge  in  bankruptcy. 

Lauohlin,  J.,  dissented. 

Appeal  by  the  defendant,  Louis  Pinkus,  from  an  order  of  tLe 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  9th 
day  of  March,  1908,  granting  the  plaintiffs  motion  for  leave  to  issue 
an  execution  against  the  defendant's  property. 

Abraham  B,  Schlehner^  for  the  appellant. 

Greenthal  dk  Oreenthaly  for  the  respondent. 

Ingraham,  J. : 

The  plaintiff  recovered  a  judgment  against  the  defendant  in  the 
Municipal  Court  of  the  city  of  New  York  on  the  17th  of  January, 
1901,  which  judgment  was  duly  docketed  in  the  county  of  New 
York  on  the  1st  of  Februar}',  1901.  No  execution  was  issued  on 
this  judgment,  and  in  February,  1908,  the  plaintiff  moved  for  leave 
to  issue  execution.  In  answer  to  this  application  the  defendant  sub- 
mitted an  affidavit  alleging  his  discharge  in  bankruptcy  granted  by 
the  United  States  District  Court  on  the  4th  of  December,  1905 ;  that 
the  plaintiff  had  knowledge  of  the  petition  in  bankruptcy  and 
received  due  notice  thereof ;  that  the  petition  in  bankmptcy  was 
filed  on  the  12th  of  September,  1906,  this  debt  being  included  in 
the  schedule,  but  as  the  defendant  had  always  known  the  plaintiff 
under  the  name  of  "  Louis "  Cohen  it  was  scheduled  under  that 
name.  There  was  also  submitted  an  affidavit  of  one  Fener- 
berg,   who   deposed   that  sliortly   after  the    12th  of   September, 
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1905,  he  had  a  conversation  with  the  plaintiff,  in  whieli  deponent 
stated  to  tlie  plaintiff  that  the  defendant  had  filed  a  petition  in  bank- 
ruptcy, and  that  the  plaintiff  made  a  reply  that  indicated  tliat  he 
knew  abont  it.  In  reply  to  these  affidavits  there  was  submitted  an 
affidavit  of  the  plaintiff's  attorney,  who  deposed  that  he  had  exam- 
ined the  petition  and  states  positively  that  the  plaintiff  was  not 
mentioned  as  one  of  the  creditors  in  the  proceeding.  There  was  no 
affidavit  submitted  by  the  plaintiff  denying  the  statement  that  he 
had  been  informed  of  the  bankruptcy  proceedings  shortly  after  the 
12th  of  September,  1905,  or  that  the  debt  of  the  plaintiff  was  not 
inserted  in  the  schedules  under  the  name  of  '^  Louis  "  Cohen,  the 
name  by  which  the  defendant  had  been  known  to  the  plaintiff,  nor 
denying  the  statement  of  the  defendant  that  shortly  after  the  filing 
of  the  petition  defendant  had  a  conversation  with  the  plaintiff,  at 
which  the  plaintiff  stated  that  he  knew  all  about  the  bankruptcy 
proceedings ;  that  he  had  received  notice  from  the  defendant's 
attorney,  and  that  he  hud  no  cause  to  offer  any  opposition  to  the 
proceedings.  On  these  affidavits  the  court  below  granted  the 
motion  to  issue  execution  upon  the  judgment. 

In  the  case  of  Morrison  v.  Vauffhan  (119  App.  Div.  184)  we  held 
that  although  a  plaintiff  had  no  written  notice  of  the  bankruptcy  pro- 
ceedings, if  he  received  notice  derived  from  reading  tlie  newspapers 
or  from  a  verbal  communication  from  the  defendant  which  gave 
him  actual  knowledge  of  the  proceeding  in  bankruptcy  within  a 
short  time  after  the  tiling  of  the  petition,  with  an  opportunity  to 
have  filed  and  proved  his  own  claim,  or  i>articipated  in  a  meeting 
of  the  creditors  to  join  in  an  examination  of  the  bankrupt  and  to 
participate  in  the  first  and  subsequent  dividends  declared  and  paid, 
tlie  debt  was  discharged  by  the  discharge  in  bankruptcy.  This 
ruling  is  based  upon  the  case  of  Birkett  v.  Columhia  Bank  (195 
TJ.  S.  345).  Here  the  evidence  is  undisputed  that  the  plaintiff's 
claim  was  scheduled,  the  only  irregularity  being  the  fact  that  the 
plaintiff  was  listed .  as  "  Louis  "  Cohen  instead  of  "  Max  "  Cohen. 
Assuming  that  this  was  not  sufficient  under  section  17  of  the  Bank- 
ruptcy Act  (30  U.  S.  Stat,  at  Large,  550,  as  amd.  by  32  id.  798, 
§  5),  the  fact  that  after  the  proceedings  was  commenced  the 
creditor  had  "notice  or  actual  knowledge  of  the  proceedings  in 
bankruptcy"   discharged   the  indebtedness.     It  is  alleged  in  the 
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defendant's  affidavit  tiiat  the  plaintiff  did  have  such  notice  and 
actual  knowledge  of  the  proceeding  in  bankruptcy  shortly  after  the 
petition  was  tiled,  which  was  on  or  about  the  12th  day  of  Septem- 
ber, 1905,  and  then  stated  that  he  had  no  cause  to  offer  any  opposi- 
tion. The  plaintiff  did  not  deny  this  allegation,  and  makes  no 
affidavit  in  reply,  contenting  himself  with  a  mere  statement  by  his 
attorney  that  the  plaintiff's  claim  was  not  scheduled,  which  fact 
under  Morrison  v.  Vaughan  {supra)  is  entirely  immaterial  if  the 
plaintiff  had  actual  knowledge  of  the  proceeding  in  bankruptcy. 
The  debt,  therefore,  having  been  discharged,  the  liability  of  the 
defendant  upon  the  judgment  was  also  discharged,  and  the  applica- 
tion for  leave  to  issue  execution  upon  the  judgment  should  Lave 
been  denied. 

It  follows  that  the  order  appealed  from  must  be  reversed,  with 
ten  dollars  costs  and  disbursements,  and  the  motion  denied,  witli 
ten  dollars  costs. 

Clarke,  Houghton  and  Scott,  J  J.,  concurred ;  IjAughun,  J., 
dissented. 

Laughlin,  J.  (dissenting) : 

1  dissent  on  the  grounds  stated  in  my  dissenting  memorandum  in 
Morrison  v.  Vaughan  (119  App.  Div.  18^,  188). 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 


In  the  Matter  of  Blanchb  L.  Andrews,  an  Incompetent  Person. 

The  People  of  the  State  of  New  York  ex  rel.   Constant   A. 
Andrews,  Appellant,  v,  Flavius  Packer,  Respondent. 

First  Department,  June  19,  1908. 
Incompetent  person  —  Insanity  Law  —  habeas  corpus  —  practice. 

Section  62  of  the  Insanity  Law  authorizing  a  commitment  without  notice  to  the 

alleged  incompetent  is  not  unconstitutional. 
Where  it  appears  by  affidavit  of  physicians  that  service  of  notice  would  excite 

and  harm  the  alleged  incompetent,  it  is  in  the  discretion  of  the  court  to  dispense 

vith  it. 
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A  relator  not  having  shown  that  his  ward  is  sane,  is  not  entitled  to  have  her 
discharged  from  a  sanitarium  under  section  78  of  the  Insanity  Law  on  a  writ 
of  habeas  corpus. 

The  committee  of  the  person  of  an  incompetent  may,  under  the  conditions  pre- 
scribed in  section  74  of  the  Insanity  Law,  procure  a  writ  of  habeas  corpus  to 
obtain  her  custody  although  she  be  not  wholly  sane. 

Where  it  is  not  for  the  best  interests  of  the  incompetent  to  be  removed  from  a 
sanitarium  her  committee  will  not  be  awarded  custody. 

Where  there  are  orders  of  the  court  still  in  force  that  an  incompetent  be  not 
removed  without  a  further  order  on  notice  to  certain  persons,  an  application 
for  removal  not  based  on  the  claim  of  sanity  should  be  in  the  form  of  a  notice 
of  motion  to  modify  the  orders  and  be  served  on  the  required  persons. 

In  GRAHAM  and  8cott,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  relator,  Constant  A.  Andrews,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  tlie  office  of  tlie  clerk  of  the  county  of  New  York  on  the 
28th  day  of  April,  1908,  denying  the  relator's  petition  for  tlie  dis- 
charge of  an  alleged  incompetent,  and  dismissing  a  writ  of  habeas 
corpus  granted  thereon. 

William  M,  Seahury^  for  the  appellant. 

George  C,  Austin^  for  the  respondent. 

Lauohlin,  J. : 

The  petitioner  is  the  husband  and  committee  of  the  person  of 
Blanche  L.  Andrews,  who,  on  the  13th  day  of  March,  1907,  pursu- 
ant to  the  provisions  of  the  Insanity  Law  (Laws  of  1896,  chap.  646, 
§  60  ^  seq.  as  amd.)  was  committed  by  a  justice  of  the  Supreme  Court 
to  "  The  Knollfe,"  a  private  sanitarium  situate  at  Two  Hundred  and 
Sixty-first  street  and  Broadway,  city,  county  and  State  of  New  York, 
conducted  by  the  respondent.  Flavins  Packer,  upon  whom  the  writ 
was  served.  A  copy  of  the  commitment  and  the  proceedings  upon 
which  it  was  based  was  annexed  to  the  petition.  The  validity  of  the 
commitment  was  not  attacked  by  the  petition,  which  merely  charged 
that  the  incompetent  person  had  so  far  recovered  that  her  confine- 
ment in  the  sanitarium  was  no  longer  necessary,  and  that  she  should 
be  either  discharged  or  paroled  from  the  sanitarium,  pursuant  to  the 
provisions  of  section  74  of  the  Insanity  Law.*     Annexed  to  the 

*  Amd.  by  Laws  of  1902,  chap.  26,  and  Lawa  of  1905,  chap.  490.— [Rep. 
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petition  was  an  affidavit  of  a  specialist  in  the  treatment  of  mental 
diseases,  showing  that  he  visited  the  incompetent  at  the  sanitarium 
on  the  2d  and  9th  days  of  February,  1908,  and  after  setting  forth 
briefly  the  condition  in  which  he  found  her,  he  recommended  that 
she  be  taken  to  her  home  "  upon  the  customary  thirty  days'  parole 
for  a  test  of  her  ability  to  remain  there  and  to  continue  in  the 
tranquil  and  well-conducted  condition  in  which  she  is  at  the  present 
time ; "  that  she  be  put  under  the  medical  care  and  general  direc- 
tion of  the  physician  under  whose  care  she  had  been,  but  that  she 
remain  as  a  committed  patient  of  "The  Knolls,"  and  that  the 
customary  report  of  her  condition  be  made  to  Dr.  Packer.  The 
return  of  Dr.  Packer  does  not  controvert  the  allegations  of  the 
moving  papers  but  in  addition  to  setting  forth  the  commitment 
under  the  Insanity  I^aw,  it  sets  forth  an  order  of  the  Special  Term 
of  the  Supreme  Court  made  in  this  proceeding  on  motion  of  Kannie 
V.  Roosevelt,  a  sister  of  the  incompetent,  on  notice  to  and  after 
hearing  the  petitioner,  which  modified  a  prior  order  of  the  Special 
Term  with  respect  to  the  custody  and  visitation  of  the  incompetent, 
made  on  the  18th  day  of  December,  1906,  by  permitting  the  sister 
of  the  incompetent  to  visit  her  at  certain  times  and  directing  tliat 
the  petitioner  be  excluded  from  the  room  on  such  occasions,  and 
enjoining  him  from  interfering  with  or  interrupting  such  visits, 
and  directing  that  the  then  abode  of  the  incompetent  at  Dr. 
Packer's  said  sanitarium  "  shall  not  be  changed  without  first  giving 
notice  in  writing  to  John  E.  Roosevelt,  Nannie  V.  Roosevelt,  and 
C.  J..  Sullivan,  special  guardian,  and  without  further  order  of  this 
court,"  and  a  certain  other  order  of  the  Special*  Term  of  the 
Supreme  Court  made  on  the  23d  day  of  November,  1907,  on  a 
motion  to  confirm  the  report  of  a  referee  to  whom  an -order  of  refer- 
ence had  been  granted  on  application  of  the  committee  of  the  person 
of  the  incompetent,  for  an  order  directing  the  committee  of  the  estate 
to  reimburse  him  for  certain  expenditures  and  fixing  a  monthly  allow- 
ance to  be  thereafter  paid  to  him  for  the  care  of  the  incompetent 
and  to  confirm  the  report  of  the  same  referee  concerning  the  judi- 
cial settlement  of  the  accounts  of  the  committee  of  the  estate  of  the 
incompetent  made  on  the  application  of  the  other  two  members  of  the 
committee.  The  return  also  makes  the  opinion  delivered  at  Special 
Term  (56  Misc.  Rep.  6)  in  granting  said  order  of  Novemljer  23, 1907, 
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part  of  the  return.  It  appears  by  the  order  of  November  23,  1907, 
that  tlie  court  denied  a  motion  made  by  the  husband  of  the  incom- 
petent as  committee  of  her  person,  on  notice  to  Mr.  and  Mrs.  Roosevelt 
and  to  the  special  guardian,  to  modify  an  order  of  April  8,  1907,  so 
as  to  permit  him  to  select  snch  residence  for  the  incompetent  as  he  or 
the  court  might  deem  suitable,  without  notice  to  Mr.  or  Mrs.  Roose- 
velt or  to  the  special  guardian.  The  application  for  this  order  was 
also  referred,  and  the  referee  reported  in  favor  thci-eof ,  but  the  court, 
on  the  return  of  the  motion  to  confirm  the  report  of  the  referee, 
appointed  two  alienists  to  examine  the  incompetent  and  to  report  as 
to  whether  her  removal  to  her  residence.  No.  737  Madison  avenue, 
during  all  or  any  portion  of  the  year,  would  be  beneticial  to  her, 
and  whether  her  mental  maladv  was  incurable,  and  to  advise  with 
respect  to  tlie  reception  by  the  incompetent  of  her  husband, 
relatives  and  friends  as  visitors.  The  alienists  reported  tliat  her 
malady  was  probably  incurable,  but  that  the  chances  of  recovery 
would  be  promoted  by  her  retention  in  an  institution  similar  to  the 
one  in  which  she  tlien  was,  and  that  visits  to  her  should  be  regu- 
lated by  the  physicians  in  charge.  There  has  been  no  appeal  by 
the  petitioner  for  the  writ  of  habeas  corpus  from  either  of  those 
orders,  and,  so  far  as  material  to  this  application,  they  still  stand  in 
full  force  and  effect.  It  also  appears  by  said  order  of  November 
23,  1907,  that  on  the  15tii  day  of  November,  1906,  Nannie  V. 
Roosevelt,  the  sister  and  only  heir  at  law  of  the  incompetent,  pre- 
sented a  duly  verified  petition  for  the  removal  of  Andrews  as  com- 
mittee of  the  person  of  the  incompetent,  containing  allegations 
tending  to  show  that  he  had  not  properly  performed  his  trust,  and 
that  he  was  an  improper  person  to  bo  the  committee  of  his  wife, 
and  that  an  order  of  reference  was  granted  on  this  application, 
which  was  pending  before  the  referee.  By  said  order  of  November 
23,  1907,  the  court  attempted  to  vacate  the  order  and  to  deny  the 
application  for  the  removal  of  the  committee  of  the  person,  but  on 
appeal  from  that  order  this  court  reversed  the  order  in  this  regard 
and  directed  that  the  reference  proceed.  {Matter  of  Andrews^ 
125  App.  Div.  457.)  With  respect  to  the  charges  against  the  hus- 
band as  committee  of  his  wife  and  the  order  in  regard  thereto,  this 
court  said  that  the  allegations,  "if  established,  would  justify,  if  they 
would  not  require,  his  removal  as  committee  of  the  person,"  and 
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"  the  court  should  not  have  Bummarily  vacated  tlie  order  of  refer- 
ence and  have  denied  the  motion  for  the  removal  of  Andrews  as 
committee  of  the  person  of  the  incompetent.  The  charges  are 
sufficiently  grave  to  require  an  investigation." 

The  relator  traversed  the  return,,  alleging  that  the  commitment 
under  the  Insanity  Law  to  "  The  Knolls  "  was  void  for  the  reason 
tiiat  it  was  made  without  notice  to  the  alleged  incompetent,  which 
point,  as  already  observed,  he  did  not  take  in  his  moving  papers; 
that  her  confinement  is  furtlier  illegal  because  she  is  no  longer 
insane  and  because  the  provisions  of  section  62  of  the  Insanity  Law, 
under  whicli  the  proceedings  were  had,  are  unconstitutional  and 
void,  and  it  denied  the  making  of  tlie  said  orders  of  the  Special 
Term  of  April  8, 1907,  and  of  November  23, 1907,  and  the  delivery 
of  an  opinion  by  the  justice  presiding  in  making  the  last  order. 

Upon  tlie  h'iaring  on  the  writ,  return  and  traverse  thereto,  the 
relator  presented  the  affidavits  of  three  alienists,  tending  to  show 
that  the  incompetent  had  so  far  recovered  that  it  was  advisable  that 
she  be  taken  from  the  sanitarium  to  her  home  and  placed  in  charge 
of  a  nurse.  The  court  thereupon  appointed  the  two  alienists  to 
examine  the  patient,  wlio  had  previously  examined  her  on  the  3d 
and  10th  days  of  September,  1907,  and  report  her  condition. 
They  reported  a  joint  affidavit,  verified  on  the  16th  day  of  April, 
1908,  showing  that  she  was  still  insane  and  suffering  from  dementia 
and  that,  although  her  condition  had  improved,  in  their  opinion 
any  change  would  be  injurious,  as  had  previously  been  experienced 
when  slie  was  broaght  from  Bloomingdale  Asylum  to  her  home,  as 
appears  by  one  of  the  affidavits  read  in  behalf  of  the  i-elator.  It 
appears  that  Blanche  L.  Andrews  was  committed  to  Bloomingdale 
Asylum  under  the  Insanity  Law,  as  an  insane  person,  on  the  15th 
day  of  October,  1903,  but  that  in  the  month  of  October,  1905,  she 
was  permitted  to  be  taken  to  her  home  in  charge  of  nurses  con- 
nected witli  the  asylum.  In  February,  1907,  her  condition  had  so 
changed  for  the  worse  that  it  became  advisable  and  necessary  to 
have  her  again  committed  as  an  insane  person  and  at  that  time  she 
was  sent  to  the  sanitarium  from  which  the  relator  now  seeks  her 
discharge. 

The  contention  that  section   62  of  tlie  Insanity  Law,*  which 
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authorizes  the  commitment  without  notice  to  the  alleged  incom- 
petent person,  provided  the  judge  before  whom  the  application  is 
made  dispenses  with  such  notice  and  states  in  a  certilicate  to  be 
attached  to  the  petition  his  reason  therefor,  is  unconstitutional 
does  not  require  special  consideration  for  the  point  has  been  authori- 
tatively decided  adversely  to  sucli  contention.  {Matter  of  Clark^ 
57  App.  Div.  5 ;  Sporza  v.  Oerman  Sa/oings  Banhy  192  N.  Y.  9.) 
The  facts  upon  which  the  justice  dispensed  witli  tlie  service  of 
notice  are  meagre.  It  merely  appears  by  the  aflBdavits  of  the 
physicians  that  service  of  such  notice  "  would  excite  and  harm  her" 
and  that  reason  is  assigned  in  the  certificate  of  tlie  justice.  The 
propriety  of  dispensing  with  personal  service  of  notice  on  these 
facts  was  addressed  to  the  sound  discretion  of  the  justice.  It  can- 
not be  said  that  the  facts  were  insufficient  to  confer  jurisdiction  to 
dispense  with  such  service.  Tlie  petition  for  tlie  commitment  was 
presented  by  her  husband  who  was  then  the  committee  of  her  per- 
fion.  It  is  quite  likely  that  the  learned  justice  was  influenced  by 
the  fact  that  she  had  been  previously  duly  adjudged  insane  and 
committed  to  Bloomingdale  Asylum  and  that  she  was  an  insane 
pereon,  the  custody  of  her  property  and  of  her  person  being  then 
vested  in  committees  appointed  by  the  court.  The  conduct  of  the 
committee  of  the  person  of  the  incompetent  in  now  urging  that  the 
commitment  which  was  issued  on  his  application  and  upon  which 
lie  procured  the  incarceration  of  his  wife  in  the  sanitarium  is  void, 
is  open  to  just  criticism. 

Section  73  of  the  Insanity  Law  provides  as  follows :  "  Any  one 
in  custody  as  an  insane  person  is  entitled  to  a  writ  of  habeas  corpus 
upon  a  proper  application  made  by  him  or  some  friend  in  his 
behalf.  Upon  the  return  of  such  writ  the  fact  of  his  insanity  shall 
be  inquired  into  and  determined.  The  medical  history  of  the 
patient  as  it  appears  in  the  case  book  shall  be  given  in  evidence, 
and  the  superintendent  or  medical  officer  in  charge  of  the  institu- 
tion wherein  such  person  is  held  in  custody,  and  any  proper  per- 
son, shall  be  sworn  touching  the  mental  condition  of  such  person." 
In  addition  to  the  remedy  for  a  discharge  on  writ  of  habeas  corpus 
in  case  the  detention  is  without  lawful  process,  the  Legislature,  by 
this  section,  expressly  extended  the  writ  of  habeas  corpus  to  cases 
of  lawful  commitments  of  persons  as  insane  who  have  subsequently. 
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while  held  under  such  lawful  commitments,  recovered  their  reason. 
The  relator  did  not  show  that  his  ward  had  become  sane  and,  dn^e- 
fore,  he  was  not  entitled  to  have  her  discha^^ged  under  this  section 
of  the  Insanity  Law  on  a  writ  of  habeas  corpus,  which  was  onlv 
intended  to  apply  to  cases  where  the  incompetent  person  has  become 
sane.  Doubtless  the  committee  of  the  person,  who  is  ordinarily 
entitled  to  the  custody  of  his  ward,  might,  were  it  not  for  the  orders 
of  the  court,  procure  a  writ  of  habeas  corpus  to  obtain  Ker  custody^ 
even  though  she  be  not  fully  restored  to  reason,  in  a  case  where  she 
has  been  discharged  or  paroled,  as  prescribed  in  section  74  of  the 
Insanity  Law,*  but  is  still  held  in  custody,  and  perhaps  to  obtain  her 
custody  from  any  institution  on  clearly  showing  that  slie  has  so  far 
recovered  as  to  render  it  safe  and  advisable  to  remove  her  from  the 
custody  of  the  institution.  In  the  case  at  bar,  however,  we  have  an 
advei*se  decision  of  the  Special  Term  on  conflicting  evidence  as  to 
whether  it  is  for  the  best  interest  of  the  incompetent  person  to  be 
removed  from  the  sanitarium.  Moreover,  it  appears  that  the 
Special  Term  on  a  controversy  arising  between  the  husband,  who  is 
the  committee  of  the  incompetent,  and  her  other  relatives,  decided 
that  she  should  be  left  in  this  sanitarium,  not  only  until  the  further 
order  of  the  court,  but  until  the  further  order  of  the  court  on 
notice  to  her  sister  and  her  brother-in-law,  and  to  the  special  guar- 
dian appointed  for  her  in  the  proceeding  n^w  pending  in  the 
Supreme  Court  for  the  removal  of  the  relator  as  the  committee  of 
her  person,  on  charges  involving  his  fitness  to  hold  that  (K^i'ition 
and  involving  charges  of  immorality  on  his  part  in  his  own  house, 
while  she  was  an  inmate  thereof,  being  the  same  house  to  which  he 
now  desires  to  remove  her.  It  appearing  that  these  orders  remain 
in  full  force,  the  court  could  not  with  propriety  have  ignored  tliem, 
nor  should  it  have  modified  them  without  notice  to  the  parties 
whom  the  Special  Term  previously  decided  were  entitled  to  notice. 
The  application,  in  so  far  as  it  was  not  based  upon  the  daim  that 
the  alleged  incompetent  has  recovered  her  sanity  and  that  the  com- 
mitment was  void,  should  have  been  in  the  form  of  a  notice  of 
motion  to  modify  these  orders  on  notice  to  tlie  parties  thereby 
entitled  to  notice.  If  the  incompetent  person  sufficiently  recovers 
to  render  it  advisable  tliat  she  be  released  from  the  sanitarium, 


^  See  ante,  p.  795.—  [Rkp. 
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Other  provision  should  be  made  for  her  comfort  and  welfare  than 
returning  her  to  her  home  in  charge  of  her  husband,  until  after  the  ter- 
mination of  the  proceeding  for  hie  removal  as  committee  of  her  person. 
It  follows  that  the  order  should  be  affirmed,  but  as  there  was 
none  but  a  formal  appearance  for  the  respondent,  without  costs. 

CuLBKs  and  Houghtok,  J  J.,  concurred ;  Ingbaham  and  Scott, 
JJ.,  dissented. 

Scott,  J.  (dissenting) : 

The  petitioner  is  the  committee  of  the  person  of  his  wife,  Blanche 
L.  Andrews,  an  incompetent,  having  been  appointed  on  October  29, 
1903.  On  March  13,  1907,  upon  the  petition  of  the  present  peti- 
tioner, the  said  incompetent  was  committed  to  a  private  sanitarium, 
known  as  The  Knolls,  at  Riverdale,  N.  T.  On  April  8,  1907,  on 
motion  of  Nannie  V.  Roosevelt,  a  sister  of  the  incompetent,  an 
order  was  made  regulating  the  times  at  which  Mrs.€loosevelt  might 
visit  her  sister.  The  order  also  provided  that  the  present  abode  of 
the  incompetent  at  The  Knolls  should  not  be  changed  without  first 
giving  notice  in  writing  to  John  E.  Roosevelt,  Nannie  V.  Roosevelt 
and  C.  J.  Sullivan,  special  guardian,  and  without  further  order  of 
the  court.  By  section  2320  of  the  Code  of  Civil  Procedure  the 
Supreme  Court  is  vested  with  the  care  and  custody  of  the  persons 
and  estates  of  incompetent  persons,  such  jurisdiction  to  be  exer- 
cised by  committees  of  the  person  and  of  the  estate  to  be  appointe4 
by  the  court.  (§  2322.)  The  committee  of  the  person,  therefore, 
stands  as  the  representative  of  the  court,  and,  of  course,  is  subject 
to  its  control  and  directions.  The  mere  fact  that  a  person  has 
been  appointed  the  committee  of  the  person  of  an  incompetent 
implies  that  the  person  so  appointed  enjoys  the  confidence  of  the 
court,  and  any  suggestion  or  recommendation  made  by  him  is  enti- 
tled to  great  weight.  Especially  is  this  so  when  the  committee, 
having  the  ability  to  properly  care  for  the  incompetent,  desires  to 
assume  the  personal  charge  of  such  incompetent,  and  to  relieve  him 
or  her  from  involuntary  detention  in  an  asylum.  In  the  present 
case  all  the  evidence  is  to  the  efiEect  that  the  incompetent  has  a  welU 
appointed  home,  and  an  ample  income  to  insure  her  proper  care  in 
that  home. 

App.  Div.— Vol.  CXXVI.        51 
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The  great  weiglit  oi  the  evidence  is  that  she  has  so  far  recovered 
her  mental  poise  that  it  will  not  be  unsafe  or  detrimental  to  her  if 
she  be  permitted  to  return  to  her  home  under  proper  regulations  as 
to  attendance  and  medical  care.  In  my  opinion  the  application  of 
the  petitioner  should  be  granted,  and  the  incompetent  should  be 
provisionally  released  from  the  sanitarium  to  which  she  stands  com- 
mitted and  remitted  to  tlie  personal  charge  of  the  committee  of  her 
person.  .  The  fact  that  some  one  has  made  charges  against  the  com- 
mittee, which  lack  substantiation,  sliould  not  operate  to  the  dis- 
advantage of  the  incompetent,  and  extend  her  restraint  in  an 
asylum  longer  than  her  condition  demands. 

So  long  as  the  committee  remains  undischarged  he  should  be 
presumed  to  be  fit  to  have  the  care  of  the  incompetent.  If  he  is 
shown  to  be  unfit  another  committee  should  be  appointed,  but  in 
the  meantime  the  incompetent  should  be  allowed  to  return  to  her 
home,  with  such  provisions  for  her  care  and  comfort  as  due  care  for 
her  interests  requires.  I  am  of  opinion  that  the  order  should  be 
reversed  and  the  incompetent  restored  to  the  custody  of  the  com- 
mittee of  her  person,  the  order  to  be  settled  on  notice  to  her  sister 
and  her  special  guardian. 

Ingraham,  J.,  concurred. 

Order  affirmed,  without  costs. 


Title  Guarantee  and  Trust  Company,  Appellant,  v.  Fanny 
Arnot  Haven  and  Matthias  II.  Arnot,  Respondents.     (No.  2.) 

First  Department,  June  5, 1908. 

Bills   and   notes  —  payment  of  forged  check — estoppel  of  drawee  — 
application  of  proceeds  to  pay  taxes  of  tMrd  party  —  subrogation. 

It  is  incumbent  upon  the  drawee  of  a  bill  of  exchange  to  be  satisfied  that  the 
signature  of  the  drawer  is  genuine,  for  he  is  presumed  to  know  the  hand- 
writing of  his  correspondents,  and  if  he  accept  or  pay  a  bill  on  which  the 
drawer's  ntime  is  forged,  he  is  bound  by  his  act  and  can  neither  repudiate  the 
acceptance  nor  recover  the  money  paid. 

Hence  a  bank  which  has  paid  a  forged  check  purporting  to  be  drawn  by  one  of 
its  depositors  to  the  order  of  the  collector  of  assessments  of  the  city,  cannot 
recover  the  sum  paid  from  third  persons,  although  the  amoimt  of  the  check 
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was  credited  by  the  municipal  authorities  in  payment  of  taxes  on  lands  owned 

by  them  and  the  bank  has  been  compelled  to  restore  the  amount  to  the  credit 

of  the  person  whose  name  was  forged. 
As  the  drawee  could  not  recover  the  amount  of  the  forged  check  from  the  city, 

it  i^  not  entitled  to  be  subrogated  to  any  right  the  city  may  have  against  the 

third  person  whose  taxes  were  paid. 
Houghton  and  Lauohlin,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  The  Title  Guarantee  and  Trust  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defendants, 
entered  in  the  office  of  the  clerk  of  the  county  of  Kew  York  on  tlie 
20th  day  of  December,  1907,  upon  the  report  of  a  referee,  dismiss- 
ing the  complaint  upon  the  merits. 

Harold  Swain,  for  the  appellant. 

John  Vernou  Bouvier,  Jr.,  for  the  respondents. 

Inoraham,  J. : 

The  issues  in  this  case  were  referred  to  a  referee  for  trial,  who 
made  his  report,  upon  which  judgment  was  entered,  and  the  plain- 
tiff appeals  from  that  judgment  upon  the  judgment  roll.  There  is 
no  dispute,  tlierefore,  about  the  facts.  The  referee  found  that  there 
was  imposed  upon  certain  lands  described  in  the  complaint,  which 
were  owned  by  one  Marianna  A.  Ogden  prior  to  September  28, 
1904,  an  assessment  by  the  city  of  New  York  for  regulating  and 
grading  Aqueduct  avenue  from  Lind  avenue  to  Kingsbridge,  which 
was  entered  and  confirmed  on  August  5,  1903,  amounting  to 
$9,953.83  and  interest  thereon ;  that  Marianna  A.  Ogden  died  on 
the  28th  day  of  September,  1904,  leaving  a  last  will  and  testament 
by  which  she  devised  the  said  property  to  the  defendants  as  ten- 
ants in  common,  the  said  premises  then  being  subject  to  said 
assessment ;  that  on  November  22,  1904,  these  defendants  entered 
into  a  contract  to  sell  this  property,  free  and  clear  of  all  liens 
and  incumbrances,  for  $388,000 ;  that  on  the  26th  day  of  Novem- 
ber, 1904,  the  plaintiff,  a  trust  company,  located  in  the  city  of 
New  York,  had  on  deposit  with  it  to  the  credit  of  the  estate  of 
Andrew  H.  Green  a  sum  of  money  in  excess  of  $9,953.83,  which 
deposit  was  subject  to  a  check  drawn  by  William  O.  Green,  trustee ; 
that  on  the  26th  day  of  November,  1904,  some  person  drew  a 
check  which  was  signed  *'  Estate  of  Andrew  H.  Green,  William 
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O.  Green,  Trustee,"  upon  the  plaintiff,  to  the  order  of  the  collector 
of  assessments  and  arrears,  New  York  city,  for  the  snm  of  $9,953.83, 
and  on  the  28th  day  of  November,  1904,  delivered  said  check  to 
said  collector  of  assessments  and  arrears  with  an  additional  sum  for 
the  interest  tliereon  accrued,  in  payment  of  said  assessments  and 
interest  thereon,  and  that  the  said  collector  received  the  said  check 
and  additional  sum  in  payment  of  the  assessments,  and  discharged 
the  said  assessments  of  record;  that  on  or  about  November  28, 

1904,  the  plaintiff  paid  the  said  check  to  the  Twenty-third  Ward 
Bank,  in  which  it  had  been  deposited  to  the  credit  of  the  cham- 
berlain of  the  city  of  New  York,  and  charged  the  same  to  its 
depositor  in  account;  that  tlie  plaintiff  believed  the  signature  of 
the  drawer  of  the  said  check  to  be  the  genuine  signature  of  the 
said  William  O.  Green ;  that  the  check  was  not  signed  by  Wil- 
liam O.  Green,  and  the  signature  thereto  of  William  O.  Green  was  a 
forgery ;  that  on  the  22d  day  of  December,  1904,  the  defendants 
conveyed  the  lands  mentioned  in  the  complaint,  as  provided  for  in 
its  contract  of  November  22, 1904,  to  the  vendees  and  received  from 
them  the  purchase  price  over  and  above  the  amount  paid  uj)on  the 
execution  of  the  contract,  to  wit,  $349,200,  and  that  on  April  6, 

1905,  pursuant  to  a  demand  made  upon  it  by  the  said  William  O. 
Green,  the  plaintiff  restored  to  the  credit  of  the  said  Green's  deposit 
account  the  said  sum  of  $9,953.83  paid  by  it  on  the  faith  of  the 
said  check.  The  referee  found  as  a  conclusion  of  law  that  the 
plaintiff,  by  the  payment  of  the  check,  admitted  the  existence  of 
the  drawer,  the  genuineness  of  his  signature,  and  his  capacity  and 
authority  to  draw  the  instrument ;  that  when  it  paid  the  check  to 
the  indorsee  of  the  payee  it  had  no  right  to  pursue  and  reclaim  the 
money  in  the  hands  of  the  party  to  whom  it  paid  it  and  which  had 
changed  its  position  in  consequence  of  such  payment;  that  the 
check,  before  its  payment,  had  been  applied  in  payment  of  a^ess- 
ments  on  land  belonging  to  the  defendants  without  the  defendants" 
request  or  knowledge,  does  not  give  the  plaintiff  any  claim  of  sub- 
rogation to  the  lien  of  the  assessments  upon  the  land,  or  npon  the 
consideration  for  the  sale  thereof  received  by  the  defendants  from 
the  purchasers  thereof,  nor  to  recover  the  money  from  the  defend- 
ants, and  directed  judgment  dismissing  the  complaint. 

The  substantial  fact  upon  which  the  plaintiff  claims  relief  is,  that 
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the  city  of  New  York  had  a  lien  upon  certain  real  property  for  an 
assessment  for  a  street  improvement;  that  in  payment  of  that 
assessment  the  city  received  a  check  which  purported  to  be  drawn 
on  the  plaintiff  by  one  of  its  depositors  ;  that  it  presented  that 
check  to  the  plaintiff  who  paid  it.  The  plaintiff  guaranteed  when  it 
paid  the  check  the  existence  of  the  drawer,  the  genuineness  of  his  sig- 
nature and  his  capacity  and  anthority  to  draw  the  instrument.  (Neg. 
Inst.  Law  [Laws  of  1897,  chap.  612],  §  112.)  In  National  Park 
Bank  v.  Ninth  NaL  Bank  (46  N.  Y.  77)  the  rule  was  thus  stated : 
"  For  more  than  a  century  it  has  been  held  and  decided,  without 
question,  that  it  is  incumbent  upon  the  drawee  of  a  bill,  to  be  satis- 
fied that  the  signature  of  the  drawer  is  genuine ;  that  he  is  pre- 
sumed to  know  the  handwriting  of  his  correspondent ;  and  if  he 
accepts  or  pays  a  bill  to  wliich  the  drawer's  name  has  been  forged, 
he  is  bound  by  the  act  and  can  neither  repudiate  the  acceptance  nor 
recover  the  money  paid."  And,  speaking  of  Price  v.  Neal  (3 
Burr.  1354),  it  was  said :  "  But  as  applied  to  the  case  of  a  bill  to 
which  the  signature  of  the  drawer  is  forged,  accepted  or  paid  by  the 
drawee,  its  authority  has  been  uniformly  and  fully  sustained,  and 
the  rule  extends  as  well  to  the  case  of  a  bill  paid  upon  presentment, 
as  to  one  accepted  and  afterward  paid."  Applying  tliis  principle, 
the  plaintiff  having  paid  the  check,  could  not  have  recovered  it 
back  from  the  city  of  New  York,  or  from  the  collector  of  assess- 
ments and  arrears,  although  the  position  of  the, parties  to  the  person 
to  whom  the  draft  had  been  paid  was  not  in  any  respect  changed. 
As  the  plaintiff  could  make  no  claim  against  the  city  of  New  York, 
it  could  not  well  be  subrogated  to  any  right  that  the  city  had  against 
a  third  person  by  way  of  subrogation.  It  was  purely  voluntary 
payment  by  the  plaintiff,  and  if  the  effect  of  it  was  to  discharge 
taxes*  upon  the  defendants'  property  the  plaintiff  could  acquire  no 
greater  right  against  the  owner  of  tlie  property  than  he  could 
have  acquired  if  the  owners  of  such  property  themselves  had  pre- 
sented the  check  to  the  plaintiff  and  the  plaintiff  had  paid  the 
check.  As  against  the  defendants  and  all  persons  interested  in  the 
payment  of  the  check,  the  plaintiff  is  estopped  from  denying  the 
signature  of  its  depositor  of  the  check  and  could  acquire  no  rights 
against  either  the  person  to  whom  it  was  paid  or  any  person 
having  an  interest  in  sustaining  the  payment  of  the  check  as  a  valid 
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payment  by  the  plaintiff  to  the  person  presenting  it  for  payment 
and  receiving  payment  thereof. 

I  think,  therefore,  the  judgment  appealed  from  must  be  affirmed, 
with  costs. 

McLaughlin  and  Scott,  JJ.,  concurred ;  Houghton  and  Lauoh- 
LiN,  JJ.,  dissented. 

Houghton,  J.  (dissenting) : 

I  think  the  plaintiff  is  entitled  to  recover  upon  tlie  plain  principle 
that  by  mistake  it  paid  money  to  defendants'  use. 

Although  the  assessments  upou  the  real  property  devised  to  the 
defendants  were  levied  in  the  lifetime  of  the  defendants'  testator, 
they  were  for  street  improvements  and  hence  defendants  could  not 
demand  that  their  testator's  estate  pay  them.  {Matter  of  Hun,  144 
N.  Y.  472.)  The  assessments  were  a  lien  on  the  real  property 
devised,  which  the  defendants  alone  were  bound  to  pay  or  suffer 
the  loss  of  their  property. 

Some  person  not  disclosed  forged  the  name  of  one  of  plaintiff's 
depositors  to  a  check  payable  to  the  city,  for  the  purpose  of  paying 
these  assessments.  The  plaintiff  paid  the  check  under  the  mistaken 
belief  that  the  purported  signature  of  its  depositor  was  genuine, 
and  the  assessments  against  defendants'  lands  were  thus  discharged. 

If  the  defendants  themselves  had  forged  the  check  there  would 
have  been  no  doubt  of  plaintiff's  right  to  recover.  Money  paid  to 
the  forger  on  a  forged  instrument  can  always  be  recovered  back  by 
the  person  paying  it.  {Frank  v.  Lanier ^  91  N".  Y.  112  ;  2  Daniel 
Keg.  lust.  §  13G9.)  One  can  adopt  the  unauthorized  act  of  an 
agent  in  signing  liis  name,  and  he  can  also  adopt  a  forgery  of  his 
signature.  {Howards.  Duncan^  3  Lans.  174;  2  Daniel  Neg.  Inst 
[4th  ed.]  §  1352a.) 

The  plaintiff  paid  the  money  either  by  mistake,  excusable  or 
inexcusable,  as  the  fact  may  be,  or  because  it  was  induced  to  do  so 
by  fraud  practiced  by  means  of  a  forged  check.  The  defendants 
cannot  hold  the  benefit  of  the  money  paid  by  mistake  if  it  was 
excusable,  nor  can  they  appropriate  the  fruits  of  the  fraud  without 
becoming  liable.  It  seems  to  me  that  Hathaway  v.  County  ofDelr 
aware  (185  N.  Y.  368)  is  conclusive  authority  upon  defendants' 
liability.    In  th'\t  case  a  former  county  treasurer  was  indebted  to 
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the  county  and  by  a  forged  note  he  induced  the  plaintiff  to  pay  his 
indebtedness,  and  it  was  held  that  the  county  must  restore  the 
money.  In  the  present  caso,  by  means  of  a  forged  check,  a  lien 
upon  defendants'  property  was  paid  and  satisfied. 

Section  112  of  the  Negotiable  Instruments  Law,  upon  which  the 
referee  based  his  decision,  has  nothing  to  do  with  the  question.  Of 
course  the  plaintiflf  could  not  recover  the  money  back  from  an 
innocent  holder  of  the  check.  It  could  recover  it,  however,  from 
the  forger,  or  one  who  adopts  the  forger's  acts  or  accepts  the  benefit 
of  the  forgery. 

The  form  of  the  action  is  misconceived.  The  plaintiff  could  not 
be  subrogated  to  the  rights  of  the  city.  The  complaint,  however, 
states  all  the  facts,  and  in  addition  to  subrogation  asks  that  it  be 
adjudged  that  the  defendants  pay  as  for  money  had  and  received  to 
their  benefit.  The  action  was  decided  on  a  wholly  erroneous 
theory,  and  without  passing  upon  the  question  as  to  whether  or  not 
the  plaintiff  was  so  negligent  in  making  the  payment  that  it  cannot 
recover. 

In  my  view  the  judgment  should  be  reversed  and  a  new  trial 
granted. 


Laughltn,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


Gboeok  J.  BoHNEN,  Plaintiff,  v.  Herman  A.  Metz,  as  Comptroller 
of  the  City  of  New  York,  and  Others,  Defendants. 

First  Department,  June  6.  1908. 

JjAhoT  Law — municipal  contract  —  eight-hour  day  —  forfeiture  —  <'  sub- 

contpactor." 

A  municipal  contractor  does  not  forfeit  his  contract  or  payments  due  thereunder 
by  contracting  for  the  manufacture  of  doors,  windows  and  other  manufactured 
woodwork  for  the  building  with  one  who  in  doing  the  work  employs  his 
men  more  than  eight  hours  a  day  and  pa^^s  them  less  than  the  prevailing 
wages,  since  such  manufacturer  is  not  a  "sub-contractor  or  other  person  doing 
or  contracting  to  do  the  whole  or  a  part  of  the  work  "  within  the  meaning  of  the 
Labor  Law. 

The  transaction  was  a  mere  purchase  of  material. 
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Submission  of  a  controversy  upon  an  agreed  statement  of  facts, 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Charles  Maitland  Beattie^  for  the  plaintiff. 

Francis  K.  Pendleton^  Corporation  Counsel  [^Theodore  Con- 
nohjj  Assistant]^  for  the  defendants  Metz^  as  comptroller,  and  The 
City  of  New  York. 

Edward  M.  Grouty  for  the  defendant  Wille. 

Houghton,  J. : 

The  parties  submit  their  controversy  under  section  1279  of  the 
Code  of  Civil  Procedure,  and  by  their  stipulated  facts  show  that 
the  plaintiff  is  a  citizen  of  this  State  and  the  defendant  city  a 
municipal  corporation,  and  the  defendant  Metz  its  officer  charged 
with  the  duty  of  authorizing  the  payment  of  any  moneys  due  or  to 
become  due  on  a  contract  with  such  municipality  ;  that  a  contract 
was  made  between  the  city  and  the  defendant  Wille  for  the  erec- 
tion of  a  municipal  building  for  the  sum  of  $30,000,  in  which 
building  there  were  to  be  doors,  windows  and  other  manufactured 
woodwork.  By  the  contract  Wille  agreed  that  he  would  comply 
with  the  provisions  of  chapter  415  of  the  Laws  of  1897,  as  amended, 
known  as  the  Labor  Law,  and  that  he  would  not  permit  or  require 
any  laborer,  workman  or  mechanic  in  the  employ  of  himself,  or  sub- 
contractor, or  other  person  doing  or  contracting  to  do  the  whole  or  a 
part  of  the  work  embraced  in  his  contract  to  work  more  than  eight 
hours  in  any  day,  except  in  cases  of  emergency,  and  that  he  would 
pay  the  rate  of  wages  prevailing  in  the  locality,  and  that  the  contract 
should  be  void  unless  he  should  fully  comply  with  such  provisions  of 
the  Labor  Law.  In  the  course  of  construction,  doors,  windows  and 
other  manufactured  woodwork  required  for  the  building  and  used  in 
it  were  manufactured  for  the  special  purpose  at  the  request  of  Wille 
by  a  mamifacturer  within  the  State  of  New  York  who  employed 
workmen  and  mechanics  more  tlian  eight  hours  a  day  and  paid 
them  less  than  the  prevailing  rate  of  wages  in  the  city  of  New 
York.  By  the  terms  of  the  contract  $1,000  is  now  due,  and  the 
plaintiff  as  a  citizen  of  the  State  pursuant  to  the  right  given  him 
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by  section  4  of  the  Labor  Law  (as  amd.  by  Laws  of  1899,  chap.  567), 
challenges  the  right  of  the  city  and  its  fiscal  officer  to  make  such 
payment  on  the  ground  tliat  Wille  by  purchasing  doors,  windows 
and  woodwork  for  the  building  from  a  manufacturer  who  employed 
his  men  more  than  eight  hours  a  day  and  paid  them  less  than  tlie 
prevailing  rate  of  wages,  forfeited  his  contract  and  the  right  to  any 
payment  thereunder.  Tlie  city,  through  its  officers,  refuses  to 
declare  the  contract  void  and  submits  to  the  comrt  whether  or  not  it 
is  its  duty  so  to  do. 

Whether  section  3  of  the  Labor  Law  (Laws  of  1897,  chap.  415, 
as  amd.  by  Laws  of  1899,  chap.  567 ;  Laws  of  1900,  chap.  298,  and 
Laws  of  1906,  chap.  506),  providing  that  every  contract  with  the 
State  or  a  municipal  corporation  involving  the  employment  of 
laborers,  workmen  or  mechanics,  shall  contain  a  stipulation  that  no 
such  laborer,  workman  or  mechanic  in  the  employ  of  the  contractor, 
sub-contmctor  or  other  person  doing,  or  contracting  to  do,  the  whole 
or  a  part  of  the  work,  embraced  in  the  contract  shall  be  permitted 
or  required  to  work  more  than  eight  hours  a  day,  or  be  paid  less  than 
the  prevailing  rate  of  wages  of  the  locality  in  which  the  work  is  to  bo 
done,  and  shall  be  void  unless  such  stipulation  is  abserved,  be  deemed 
constitutional  or  unconstitutional,  the  stipulated  facts  do  not  bring 
the  contractor  Wille  within  its  provisions. 

The  manufacturer  who  worked  his  men  more  than  eight  hours 
and  who  did  not  pay  the  prevailing  rate  of  wages  was  not  a  "  Sub- 
contractor or  other  person  doing,  or  contracting  to  do,  the  whole  or 
a  part  of  the  work,"  within  the  meaning  of  the  statute.  It  was  neces- 
sary that  the  windows  and  doors  be  made  to  measure,  and,  therefore, 
it  was  necessary  that  an  order  for  their  manufacture  be  given.  The 
transaction  amounted,  however,  to  a  mere  purchase  of  material 
necessary  for  the  building. 

The  construction  of  the  statute  contended  for  by  plaintiff  would 
follow  the  iron  beams  necessary  for  a  building  to  the  mines,  the 
woodwork  to  the  logging  camp  and  the  stone  to  the  quarry,  and 
would  put  a  contractor  to  the  hazard  of  forfeiture  of  his  contra'ct 
and  all  payments  due  him  in  the  purchase  of  any  material  for  the 
construction  of  any  municipal  building. 

In  1905  the  People  adopted  an  amendment  to  section  1  of  article 
12  of  the  Constitution,  providing  that  "  The  Legislature  may  reg- 
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ulate  and  fix  the  wages  or  salaries,  the  hours  of  work  or  labor,  and 
make  provision  for  the  protection,  welfare  and  safety  of  persons 
employed  by  the  State  or  by  any  county,  city,  town,  village  or  other 
civil  division  of  the  State,  or  by  any  contractor  or  subcontractor 
performing  work,  labor  or  services  for  the  State  or  for  any  county, 
city,  town,  village  or  other  civil  division  thereof."  By  virtue  of  this 
constitutional  power  the  Legislature,  by  chapter  506  of  the  Laws  of 
1906,  re-enacted  section  8  of  the  Labor  liaw  as  it  has  been  amended 
by  chapter  298  of  the  Laws  of  1900,  adding  thereto  only  the  provi- 
sion  tliat  it  should  not  apply  to  the  "  construction,  maintenance  and 
repair  of  highways  outside  the  limits  of  cities  and  villages." 

Assuming  that  the  present  law  is  free  from  the  vices  of  the 
former  law  pointed  out  in  People  ex  rd.  Coaaey  v.  Grout  (179  N.  Y. 
417)  and  People  v.  Orange  County  Road  Const  Co.  (175  id.  84)  and 
kindred  cases,  it  cannot  be  held  that  the  Legislature  intended  to 
include  labor  employed  in  the  production  of  raw  material  necessary 
for  municipal  buildings  and  works.  Presumptively,  tlie  Legisla- 
ture enacts  labor  laws  to  benefit  and  aid  labor.  If  the  law  be  held 
to  embrace  purchased  manufactured  material  and  to  work  a  for- 
feiture of  the  contract  and  all  payments  earned  if  in  its  manufac- 
ture and  preparation  for  use  the  eight-hour  law  is  not  observed 
and  the  prevailing  rate  of  wages  of  tlie  locality  is  not  paid,  its  pre- 
sumed beneficent  object  will  be  defeated,  for  no  municipal  work 
will  be  done  because  no  contractor  will  be  foolhardy  enough  to 
enter  into  any  contract  liable  to  be  annulled  in  such  a  manner. 
Labor  laws,  like  any  other  law  which  the  Legislature  sees  fit  to 
enact,  should  be  upheld  by  the  courts  where  no  constitutional  vio- 
lation exists,  but  no  absurd  interpretation  which  defeats  their  object 
should  be  permitted. 

The  situation  is  not  changed  because  the  defendant  Wille  con- 
tracted that  he  would  forfeit  payments  if  he  violated  the  law.  The 
material  which  he  purchased  did  not  come  within  the  law  as  we 
view  it,  because  the  persons  employed  in  the  manufacture  of  the 
doors,  windows  and  woodwork  ultimately  used  in  the  building  were 
not  employed  "on,  about  or  upon  such  public  work  "  within  the 
meaning  of  the  statute,  and  hence  it  was  unimportant  whether  they 
were  employed  more  than  eight  hours  a  day  or  were  not  i)aid  the 
prevailing  rate  of  wages. 
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Our  conclusion  is  that  the  defendant  Wille  did  not  forfeit  hig 
contract  and  tliat  he  is  entitled  to  the  payment  dne  under  it. 
Judgment  is  directed  for  defendant  Wille,  with  costs. 

Inobaham,  Laughlin,  Clarke  and  Soott,  J  J.,  concurred. 

Judgment  ordered  for  defendant  Wille,  with  costs.     Settle  order 
on  notice. 


Gaetano  Ditollo,  as  Administrator,  etc.,  of  Gerardo  Satriano, 
Deceased,  Respondent,  v.  Erie  Railroad  Company,  Appellant. 

First  Department,  June  19,  1908. 

Pleading  —  negligence  —  bill  of  particulars. 

Where  an  action  by  an  administrator  to  recover  for  the  death  of  his  intestate  is 
on  the  calendar  and  set  down  for  trial  so  that  it  is  reasonable  to  assume  that 
the  plaintiff  has  knowledge  respecting  the  facts  alleged  in  the  complaint,  he 
will  be  required  to  give  particulars  identifying  a  tug  and  float  concerned  in 
the  accident,  and  the  pilot  who  is  alleged  to  have  been  incompetent  and  a  habitual 
drunkard. 

Under  the  circumstances  a  bare  allegation  of  lack  of  knowledge  on  the  plaintiff's 
part  is  no  answer  to  a  demand  for  particulars. 

Appeal  by  the  defendant,  the  Erie  Railroad  Company,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  22d  day  of  April,  190S,  denying  the  defendant's  motion  for 
a  bill  of  particulars. 

William  C.  Cannon^  for  the  appellant. 

Per  Curiam: 

The  action  has  been  reached  on  the  call  calendar  and  set  down  for 
trial.  It  is  reasonable  to  assume,  therefore,  that  the  plaintiff  is  pos- 
sessed of  some  knowledge  respecting  the  facts  alleged  in  the  com- 
plaint, and  which  he  will  be  obliged  to  prove.  He  should  be  able 
to  designate,  if  not  by  name  or  number,  at  least  by  such  description 
as  will  enable  them  to  be  identified,  the  tug  and  float  concerned  in 
the  accident  upon  which  this  action  is  founded,  and  the  defendant 
is  entitled,  in  order  to  properly  prepare  for  trial,  to  such  informa- 
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tion  relating  to  the  identification  of  the  tug  and  float  as  the  plaintiff 
possesses.  So  also  if  the  plaintiff  intends  to  prove  the  all^ation  of 
his  complaint  that  the  pilot  in  charge  of  the  tug  was  unfit  and 
incompetent  and  an  habitual  drunkard,  he  must  be  possessed  of 
some  information  that  will  serve  to  establish  the  identity  of  the 
pilot,  and  this  information  shotild  be  imparted  to  defendant  The 
bare,  allegation  of  lack  of  knowledge  on  plaintiff's  part  is  not  a 
suiHcient  answer  to  the  demand  for  a  bill  of  particulars  in  such  a 
case. 

The  order  should  be  reversed^  witli  ten  dollars  costs  and  disbnrse- 
ments,  and  motion  granted. 

Present  —  Ingraham,  MoLauohlin,   Clahke,    Houghton    and 
Scorr,  J  J. 

Order  reversed,  with  ten  dollars  costs  and  disbursementSy  and 
motion  granted. 


Sabkis  Qiebekian,  Respondent,  v.  Lemuel   H.   Costikyak, 

Appellant. 

First  Department,  June  19,  1908. 

Court — jurisdiction  of  Municipal  Court  in  action  to  enforce  stockhold- 
er's liability  —  costs  on  opening  defieralt» 

An  action  to  enforce  the  liability  of  a  Btockholder  for  the  debts  of  a  corporation 

is  one  on  contract  and  the  Municipal  Court  and  City  Court  of  New  York  have 

jurisdiction. 
When  such  action  is  brought  in  the  Supreme  Court  and  the  defendant  was  senred 

within  the  county  of  New  York  and  the  amount  claimed  by  the  plaintiff  is 

under  $250,  he  is  not  entitled  to  costs  on  the  opening  of  a  judgment  in  his 

favor  taken  by  default. 
Inan}^  event,  such  action  being  brought  to  enforce  a  contract  liability,  judgment 

on  default  can  be  entered  without  application  to  the  court,  and  only  fifteen 

dollars  should  be  allowed  as  costs  before  notice  of  trial. 

Appeal  by  the  defendant,  Lemuel  H.  Costikyan,  from  an  order 
of  the  Supreme  Conrt,  made  at  the  New  York  Special  Term  and 
entered  in  tlie  office  of  the  clerk  of  the  county  of  New  York  on  the 
27th  day  of  February,  1908. 
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James  M.  Gorman^  for  the  appellant. 
Conielius  Iluth^  for  the  respondent, 

Pkb  Curiam: 

The  defendant  appeals  from  an  order  directing  the  clerk  to  tax  a 
bill  of  costs. 

The  default  apparently  remains  unopened,  as  no  order  opening  it 
appears  to  have  been  entered.  The  clerk's  original  refusal  to  tax 
the  bill  of  costs  was  right,  because  this  is  an  action  in  which  the 
plaintiff  cannot  recover  costs.  It  is  now  settled  beyond  dispute  that 
the  liability  of  a  stockholder  for  the  debts  of  a  corporation  is  a  lia- 
bility resting  on  contract,  and  hence  it  is  one  of  which  the  Munici- 
pal Court  or  the  City  Court  had  jurisdiction,*  and  it  appears  that 
the  defendant  was  personally  served  within  the  county  of  New  York. 
Under  subdivision  5  of  section  3228  of  the  Code  of  Civil  Procedure, 
the  plaintiff,  the  amount  claimed  and  for  which  he  could  recover 
being  under  $250,  could  not  recover  costs  in  the  Supreme  Court. 
The  direction  of  the  court  as  to  the  opening  of  the  default  awarded 
"  costs  of  action,"  and  as  under  the  section  quoted  there  could  be  no 
costs  of  the  action  against  the  defendant,  the  clerk  was  justified  in 
refusing  to  tax  a  bill  of  costs,  and  the  order  directing  him  to  do  so 
was  erroneous.  The  award  was  of  costs  as  costs,  and  not  of  a  defi- 
nite sum,  or  of  an  amount  equal  to  what  the  costs  would  have  been 
if  recoverable.  Incidentally  it  may  be  noted  that  the  bill  of  costs 
ordered  to  be  taxed  was  erroneous  in  that  it  allowed  twenty-five 
dollars  for  costs  before  notice  of  trial  instead  of  fifteen  dollars.  T!ie 
action  being  one  to  enforce  a  contract  liability,  judgment  could  have 
been  entered  without  application  to  the  court.  (Code  Civ.  Proc. 
§§  420,  3251,  subd.  1.) 

The  order  appealed  from  must  be  reversed,  with  ten  dollars  costs 
and  disbursements,  and  the  motion  denied. 

Present  —  Ixgbaham,  McLaughlin,  Clarke,  Houghton  and 
Scott,  JJ. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied. 


♦See  Municipal  Court  Act  (Laws  of  1902,  chap.  580),  g  1.  subd.  1,  as  amd.  by 
Laws  of  1905,  chap.  518;  Code  Civ.  Proc.  §  815  etneq.-  [Rep. 
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Iroqdois   Hotel  and  Apartment  Company,  Eespondent,  v. 
Iroquois  Realty  Company,  Appellant. 

First  Department,  June  19,  1908. 

Practice  —  inspection  of  books  —  material  issue. 

Damages  being  claimed  and  denied  their  amount  is  a  material  issue  and  defend 
ant  has  a  right  under  section  803  of  the  Code  to  inspect  books  kept  hy  the 
plaintiff  in  its  business  showing  profit  and  loss. 

The  defense  need  not  necessarily  be  affirmative  to  entitle  defendant  to  such 
inspection. 

Appeal  by  the  defendant,  the  Iroquois  Realty  Company,  from 
an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  11th  day  of  February,  1908,  denying  the  defendant's 
motion  for  a  discovery  of  the  books  and  accounts  of  the  plaintiff. 

Roger  S.  Baldwin^  for  the  appellant. 

John  J.  Cunneeriy  for  the  respondent. 

Per  Curiam: 

The  action  is  for  damages  for  an  alleged  wrongful  eviction  of  the 
plaintiff  from  premises  used  as  a  hotel. 

In  conducting  its  business  the  plaintiff  kept  books  showing  result- 
ing profit  or  loss  and  these  books  defendant  asked  to  be  permitted 
to  inspect.  The  defendant  denies  the  wrongful  eviction  or  tliat 
any  damage  resulted.  The  books  of  the  plaintiff  will  show  whether 
the  hotel  business  was  profitable  or  not,  and  if  profitable  to  what 
extent  plaintiff  suffered  damage  from  its  eviction.  Damages  being 
claimed  and  denied  their  amount  is  a  material  issue  in  the  case. 
Section  803  of  the  Code  of  Civil  Procedure  permits  an  inspection 
of  the  books  or  papers  of  an  adverse  party  "  relating  to  the  merits 
of  the  action  or  of  the  defence  therein."  A  right  of  inspection  of 
books  and  papers  is  thus  expressly  given  by  the  Code  to  a  defend- 
ant where  they  affect  the  merits  of  the  defense,  and  this  defense 
need  not  necessarily  be  an  affirmative  one.  Such  inspection  may 
greatly  facilitate  the  trial  and  relieve  the  court  from  much  detail  as 
well  as  apprise  the  parties  so  they  may  meet  the  particular  dispute 
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iiivolved  and  should  be  granted  where  a  proper  case  is  disclosed. 
{Hart  V.  Ogdensburg  dk  L.  G.  R.  R.  Co.^  69  Hun,  497;  Powers  v. 
Elinendorf^  4  How.  Pr.  60 ;  Rhoades  v.  Schwartz^  52  App.  Div. 
379  ;  Edjoonda  v.  Aitucks  Muaio  Puhlishing  Co.^  117  id.  486.) 

We  think  the  defendant  showed  facts  entitling  it  to  the  inspec- 
tion asked  for.  The  order  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  motion  granted,  without  costs. 

Present  —  Ingraham,  Lauqhlin,  Clarke,  Houghton  and 
Soon,  JJ. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  without  costs. 


Jeannette  K.  Hahn,  Respondent,  t?.  Conribd  METROPOLirAH 
Opera  Company,  Appellant, 

First  Department,  June  5.  1908. 

Master  and  servant  —  negligence  —  safe  place  to  work  —  evidence. 

Action  by  a  member  of  an  opera  company  against  her  master  to  recover  for 
injuries  received  through  the  collapse  of  a  bridge  on  the  stage.  Evidence 
examined,  and  htld,  that  a  judgment  for  plaintiff  should  be  reversed  and  a  new 
trial  granted. 

Houghton  and  Laughun,  JJ.,  dissented. 

Appeal  by  the  defendant.  The  Conried  Metropolitan  Opera  Com- 
pany, from  a  jndgment  of  the  Snpreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  tlie  county  of  New 
York  on  the  4th  day  of  December,  1907,  upon  the  verdict  of  a 
jnry  for  $2,705,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  26th  day  of  December,  1907,  denying  the  defendant's  motion 
for  a  new  trial  made  upon  the  minutes. 

Theodore  II,  Lord^  for  tlie  appellant. 

Solo7i  J.  Lieheakindy  for  the  respondent. 

SooTT,  J. : 

The  defendant  appeals  from  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict.     The  defendant  was  lessee  and  manager  of 
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the  Metropolitan  Opera  House  in  the  city  of  New  York,  and  the 
plaintiff  was  in  its  employ  as  a  member  of  tlie  chorns  in  the  produc- 
tion of  the  opera  "  Carmen."  The  stage  setting  of  the  first  act  of 
this  opera  involves  the  use  of  what  is  apparently  a  bridge  over 
which  a  nnraber  of  the  members  of  the  company,  male  and  female, 
pass  to  and  fro.  This  l)ridge  was  constructed  npon  plans  designed 
by  an  employee  of  defendant  described  as  the  technical  director,  and 
is  set  up  by  tlie  stage  hands  as  required,  remaining  in  position  only 
during  a  single  act.  It  consists  of  two  platforms  or  tables  securely 
fastened  to  the  floor  of  the  stage  about  nineteen  feet  apart.  Between 
tliese  run  three  stringers,  stiffened  and  strengthened  by  tension  rods 
set  up  by  turnbiickles.  On  top  of  the  stringers  are  laii},  planks  con- 
stituting the  floor  of  tlie  bridge.  This  structure  is  masked  in  front 
by  painted  work  in  order  to  present  to  the  audience  the  appearance 
of  a  bridge.  Tlie  plaintiff  and  some  other  members  of  the  chorus 
were  standing  on  this  strncture,  and  other  members  of  the  company 
representing  soldiers  were  passing  over  it  when  it.  collapsed  and  fell 
to  the  stage,  carrying  plaintiff  with  it.  From  this  accident  she 
received  injuries  for  which  she  sues.  The  plaintiff  contented  her- 
self with  proving  the  happening  of  the  accident  and  the  injuries 
received.  The  defendant  assumed  the  burden  of  proving  that  the 
bridge  was  properly  constrncted.  The  bridge,  as  has  been  said,  was 
constructed  after  the  design  of  the  technical  director,  who  had  been 
engaged  in  like  business  for  many  years,  and  had  'had  experience  in 
a  number  of  important  scenic  productions.  He  described  in  detail 
tlie  plan  and  method  of  such  construction  which  it  is  not  necessary 
to  recapitulate  here,. because  no  evidence  was  produced  tending  to 
show  any  defect  in  design.  It  appeared  without  contradiction 
that  the  timber  used  in  the  construction  was  comparatively  new, 
and  at  least  new  that  season  and  that  it  exhibited  no  visible 
defects.  It  also  appeared  that  the  bridge  was  designed  to  be  of 
sufficient  strength  to  hold  fifty  or  sixty  people  and  that  not  more 
than  fourteen  were  on  it  when  it  broke  down.  A  similar  bridge  had 
been  frequently  used  in  this  and  other  operas  without  accident. 
When  the  bridge  was  set  up  by  the  stage  hands  the  several  parts 
were  bolted  together.  The  mere  happening  of  the  accident  cer- 
tainly justifies  the  inference  that  there  was  some  defect  either  in 
the  design  or  construction  of  the  bridge,  or  in  the  manner  in  which 
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it  was  pnt  togetlier  on  the  night  on  which  the  accident  happened, 
but  this  is  not  enough  to  establisli  actionable  negligence  on  the  part  of 
the  defendant.  The  bridge  was  not  a  "  place  "  within  the  rule  which 
requires  the  master  to  furnish  his  employees  with  a  safe  place  to  work, 
but  was  rather  an  appliance  such  as  a  scaffolding  used  in  the  conduct 
of  the  work  has  frequently  been  held  to  be.  {Butler  v.  Townaend^ 
126  N.  Y.  105  ;  Benzing  v.  Steimoay  <&  So?i8^  101  id.  457  ;  String- 
ham  V.  Hilton^  111  id.  188;  Kiimner  v.  Weher,  151  id.  417.)  The 
duty  of  the  master  with  reference  to  such  an  appliance  was  fully 
performed  wlien  ho  had  furnished  competent  and  experienced  per- 
sons to  design  and  construct  it,  and  a  sufficient  quantity  of  proper 
material  with  wliich  to  build  it,  and  there  is  nothing  in  the  case 
to  justify  an  inference  that  the  defendant  had  failed  in  either 
of  these  particulars.  On  the  contrary,  all  the  evidence  upon  the 
subject  is  to  the  contrary.  If  the  collapse  occurred  from  some 
careless  omission  on  the  part  of  the  stage  hands  in  bolting  the  struc- 
ture together,  as  may  have  been  the  case,  this  was  negligence  of 
co-employees  of  the  plaintiff,  for  which  the  defendant  is  not  to  be 
held  liable,  for  this  was  a  mere  detail  of  the  work,  properly  intrusted 
to  plaintiff's  fellow-servants,  for  whose  negligent  performance  the 
master  is  not  responsible.  {Klinmer  v.  Weber,  sujyra.)  The  jury 
was  properly  instructed  as  to  the  extent  of  the  defendant's  liability, 
but  their  verdict  was  plainly  against  the  evidence  in  the  case. 

The  judgment  and  order  appealed  from  must,  therefore,  be 
reversed  and  a  new  trial  granted,  with  costs  to  the  appellant  to 
abide  the  result. 

Clarke,  J.,  concurred;  Ingraham,  J.,  concurred  in  resi|lt; 
Houghton  and  Laughlin,  JJ.,  dissented. 

Jadgfnent  ftnd  order  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event. 

App.  Div.— VouCXXVI.        52 
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Frederic    B.   Studwell,    Appellant,    v.    The    Bush    Company, 
Limited,  and  Bush  Terminal  Company,  Respondents. 

First  Department,  June  5,  1908. 

Evidence  —  written  contract  —  plurol  evidence  to  complete. 

The  admission  of  parol  evidence  in  an  action  on  contract  examined,  and  held,  that 
a  judgment  in  defendant's  favor  entered  on  a  dismissal  of  vbe  complaint  at  the 
close  of  pliiintiflTs  case  should  be  reversed  and  a  new  trial  granted. 

Ingraham  and  Houghton,  J  J.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  Frederic  B.  Studwell,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York^  nunc  pro  tunc,  as  of 
the  6th  day  of  March,  1908  (as  amended  by  an  order  entered  in  said 
clerk's  office  on  the  lOtli  day  of  March,  1908),  upon  the  dismissal  of 
the  complaint  by  direction  of  the  court  at  the  close  of  the  plaintifTs 
ease  upon  a  trial  at  the  New  York  Trial  Term. 

Charles  N.  Morgan^  for  the  appellant. 

7.  H,  Oeland^  for  the  respondents. 

SooTT,  J. : 

The  plaintiff  appeals  from  a  judgment  entered  upon  the  dismissal 
of  his  complaint  at  Trial  Term.  The  complaint  states  two  causes 
of  action,  only  one  of  which  was  relied  on  at  the  trial.  In  that 
cause  of  action  it  was  alleged  that  in  August,  1895^  the  plaintiff  and 
the  defendant  The  Bush  Company  entered  into  a  contract  wherein 
and  whereby  the  said  Bush  Company  agreed  to  engage  with  the 
plaintiff  in  the  business  of  warehousing  under  certain  specified  con- 
ditions which  involved  the  erection  of  warehouses  by  the  Bush 
Company,  the  employment  of  the  plaintiff  as  geneml  manager  of 
the  business,  the  control  and  influencing  of  the  plaintiff  of  certain 
warehousing  business,  the  use  and  benefit  of  liis  personal  good  will, 
and  the  devotion  to  the  business  of  his  time,  knowledge  and  experi- 
ence. The  particular  cause  of  action  relied  upon  is  contained  in  the 
allegation  that  "  it  was  further  agreed  by  and  between  this  plaintiff 
and  said,  tire  Bush  Company,  Limited,  that  if  it,  the  said,  the  Bush 
Company,  Limited,  should  at  any  time  sell  or  in  any  way  dispose  of 
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the  said  aforementioned  property  and  business,  then  and  in  that  event 
it  would  pay  to  this  plaintiff  as  and  for  compensation  for  the  property 
assigned  and  delivered  to  said  Company  by  him,  to  wit,  the  afore- 
mentioned contracts  and  his  personal  good  will,  and  that  portion  of 
the  value  of  the  business  which  his  skill,  ability  and  personal  good 
will  had  produced  at  the  time  of  said  sale,  and  for  his  services  in 
organizing  and  promoting  said  business  of  warehousing,  a  fair  and 
reasonable  percentage  of  the  amount  realized  by  it  upon  such  sale." 
It  is  further  alleged,  and  it  is  not  disputed,  that  the  Bush  Company 
did  erect  warehouses  ;  that  plaintiff  entered  into  its  employment  as 
manager ;  that  the  company  received  a  great  deal  of  the  business 
which  the  plaintiff  had  professed  his  ability  to  control,  and  that 
subsequently  the  Bush  Company  sold  out  the  property  and  busi- 
ness for  a  considerable  sum,  in  stock  and  bonds,  to  the  defendant 
Bush  Terminal  Company,  which  assumed  and  agreed  to  pay  and 
satisfy  all  the  engagements,  debts  and  liabilities  of  the  Bnsh  Com- 
pany. The  plaintiff  seeks  to  recover  a  reasonable  percentage  of 
this  purchase  price. 

The  answer  of  the  defendant  Bush  Company  admits  that  in 
August,  1895,  the  plaintiff  and  said  company  entered  into  a  con- 
tract in  writing,  but  denies  that  any  other  contract  was  entered  into. 
It  is  further  alleged  that  on  or  about  October  8,  1895,  Irving  T. 
Bush,  who  at  that  time  was  president  of  the  Bush  Company,  at  the 
request  of  the  plaintiff,  wrote  and  delivered  to  plaintiff  a  letter, 
a  copy  of  which  is  annexed  to  the  answer. 

Upon  the  trial  the  plaijitiff  testified  that  for  eight  years  prior  to 
1895  lie  had  been  connected  with  the  Kew  York  Warehousing 
Company,  whose  business  had  consisted  in  part  of  the  storage  of 
cotton ;  that  in  February,  1895,  that  company  was  absorbed  into  a 
combination  of  warehouse  companies  under  the  name  of  the  Brook- 
lyn Wharf  and  Warehouse  Com  pan}",  with  whom  he  remained  only 
a  few  months;  that  he  thereupon  opened  negotiations  with  Mr. Irv- 
ing T.  Bush  with  a  view  of  inducing  him  or  the  Bush  Company,  a 
family  corporation,  to  erect  warehouses  upon  a  certain  vacant  water 
front  in  Brooklyn.  He  stated  to  Bush  as  an  inducement  for  enter- 
ing into  the  business  that  the  company  with  which  he  had  been 
connected  had  realized  a  large  yearly  profit  from  the  storage  of 
cotton  and  that  he,  plaintiff,  could  control  and  influence  the  busi- 
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ness  formerly  done  by  the  otlier  company.      After  detailing  the 
conversation  at  some  lengtli  the  plaintiff  testified  tliat  it  was  agreed 
between  liimself   and  Bush  that  the  Bush  Company  would  erect 
warehouses  and  docks ;  tliat  plaintiff  should  be  the  general  manager 
of  the  warehousing  business  and  should  have  ten  per  cent  of  the 
new  wareliousing  or  cotton  business,  and  five  per  cent  of  the  net 
profits  of  any  general  warehousing  business  if  he  was  asked  to  take 
charge  of  that  department.     It  was  also  agreed  that  plaintiff  should 
receive  ten  per  cent  of  all  the  wharfing  fees  in  excess  of  $10,000. 
.  Plaintiff  further  testified :  "  I  told  Mr.  Bush  that  I  had  had  tlie 
experience  of  being  sold  out  once;  that  I  had  spent  eight  years 
working  up  this  cotton  storage  business  for  the  New  York  Ware- 
housing Company  and  at  the  end  of  that  time  they  sold  out  to 
another  concern,  and  I  have  been  left  high  and  drj^,  and  that  if  I 
brought  my  cotton  business  down  to  his  unimproved  water  front 
and  improved  that,  and  made  that  a  recognized  warehousing  centre, 
that  if  he  ever  sold  out  that  property  I  wanted  him  to  agree  to  pay 
ine  what  that  business  was  reasonably  worth.     *     *     *     JJe  said  he 
thought  that  was  a  reasonable  proposition."     This  conversation  was 
stricken  out  after  the  written  contract  referred  to  in  the  answer  of 
the  Bush  Company  had  been  proven,  and  the  propriety  of  thus  strik- 
ing out  is  one  of  the  matters  which  raises  the  question  of  law  in 
the  case.     The  written  contract  recites  the  representations  made  by 
plaintiff  as  to  the  probable  profit  to  be  made  out  of  the  storage  of 
cotton  and  as  to  the  possibility  of  securing  that  business  for  the 
new  warehouses.     It  is  made  for  five  years  and  requires  the  plain- 
tiff to  give  to  the  Bush  Company  his  whole  time,  skill  and  services, 
and  requires  him  to  perform  for  the  party  of  tlie  first  part  and 
such  persons,  firm  or  corporation  as  the  party  of  the  first  part  may 
designate,  such  services  as   may  be   required,  whether  connected 
with  the  warehouse  business  or  otherwise.     Plaintiff's  compensation 
is  rather  elaborately  provided  for  based  upon  the  income  to  be 
derived  by  the  Bush  Company  from  the  "  cotton  storage  business," 
the  possible  limits  of  compensation  being  $1,500  as  a  minimmn  and 
$5,000  as  a  maximum.     There  are  other  clauses  in  the  contract  not 
necessary  to  be  recited,  further  than  to  say  tliat  they  refer  excln- 
clnsively  to  the  expected  "cotton  storage  business."     The  whole 
contract  was  conditioned  upon  plaintiff's  procuring  contracts  or 
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agreements  from  certain  dealers  in  cotton  promising  to  use  the  new 
warehouses.  Plaintiff  did  procure  letters  from  such  persons,  which 
perhaps  scarcely  amount  to  binding  agreements,  but  which  were 
apparently  satisfactory  to  the  Bush  Company,  for  it  is  not  disputed 
that  the  written  contract  was  carried  out.  Tlie  letter  from  the 
president  of  the  Bush  Company  to  the  plaintiff  was  delivered  at  the 
same  time  that  the  foregoing  contract  was  signed.  It  was  made  part 
of  defendants'  answer  and  was  admitted  without  objection.  It  stated 
that  it  was  the  understanding:  First.  That  plaintiff's  position  with 
the  company  was  to  be  that  of  manager  of  the  cotton  stores,  under 
proper  supervision  of  the  officers  of  the  company,  and  that  plaintiff 
was  to  have  tiie  privilege  of  refusing  to  take  charge  of  any  other 
department  of  the  business  unless  a  commission  to  be  agreed  upon, 
not  to  exceed  five  per  cent  of  the  net  earnings  of  such  other  depart- 
ment be  allowed  him.  Second.  That  plaintiff  was  to  have  a  com- 
mission of  live  per  cent  of  the  earnings  from  dockage  and  wharfage 
in  excess  of  $10,000  per  year  exclusive  of  rentals.  Third.  That 
"if  at  any  time  any  offer  for  the  purchase  of  our  entire  dock  and 
warehouse  property,  which  is  procured  by  your  efforts,  is  accepted 
by  us,  it  is  our  intention  to  allow  you  a  commission  to  be  agreed 
upon  between  us  before  the  sale  is  effected."  The  plaintiff's  claim 
is  that  the  agreement  between  himself  and  the  Bush  Company 
embraced  and  covered  four  distinct  subjects :  First.  Ilis  manage- 
ment of  the  cotton  storage  business  and  the  compensation  to  be 
paid  him  therefor.  Second.  His  possible  management,  if  required, 
of  the  business  of  warehousing  general  merchandise  and  the  addi- 
tional compensation  to  be  paid  him  therefor.  Third.  The  percent* 
age  to  be  paid  him  upon  the  wharfage  and  dockage  fees  realized, 
over  a  certain  amount  which  is  stated  to  be  what  was  earned  by  the 
property  before  building  the  warehouses,  and,ybw/*^A,  the  compen- 
sation to  be  paid  him  in  case  of  a  sale  of  the  business  and  property. 
That  some  agreement  was  made  on  all  four  of  these  subjects  is  not 
only  testified  to  by  plaintiff,  but  is  cogently  corroborated  by 
the  letter  from  defendant's  president.  It  is  also  perfectly  clear 
that  the  written  contract  dealt  only  with  the  first  subject,  that 
of  the  cotton  storage  business,  for  no  reference  whatever  is 
made  to  any  of  the  other  subjects  referred  to  in  the  president's 
letter.     The  learned  trial   court  struck  out  plaintiff's    evidence 
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as  to  liis  oral  agreement  with  Bash,  upon  tlie  broad  ground  that 
all  prior  or  cotemporaneoiis  negotiations  and  declarations  were 
to  be  conclusively  presumed  to  have  been  merged  into  the  writing. 
There  is  no  doubt  of  the  general  application  of  this  rule,  but 
it  is  not  without  limitations  and  exceptions.  As  has  been  said 
the  written  contract  covera  but  a  single  subject,  to  wit,  the  cot- 
ton storage  business.  So  far  as  that  is  concerned,  it  is  complete, 
and  the  plaintiff  seeks  neither  to  vary  nor  to  contradict  it.  The 
authorities  recognize  a  class  of  cases  in  which,  notwithstanding  the 
existence  of  a  written  contract,  parol  evidence  may  be  received  to 
prove  the  existence  of  a  further  contract.  It  was  with  reference  to 
this  class  of  cases  that  it  was  said  in  Thom(zs  v.  Scutt  (127  N.  Y. 
133) :  "  The  second  class  embraces  those  cases  which  recognize  the 
written  instrument  as  existing  and  valid,  but  regard  it  as  incom- 
plete, either  obviously  or  at  least  possibly,  and  admit  parol  evidence 
not  to  contradict  or  vary,  but  to  complete  the  entire  agreement  of 
which  the  writing  was  only  a  part.  *  *  *  Two  things,  however, 
are  essential  to  bring  a  case  within  this  class :  1.  The  writing  must 
not  apjMjar  upon  inspection  to  be  a  complete  contract  embracing  all 
the  particulars  necessary  to  make  a  perfect  agreement  and  designed 
to  express  the  whole  arrangement  between  the  parties,  for  in  such  a 
case  it  is  conclusively  presumed  to  embrace  the  entire  contract.  2. 
The  parol  evidence  must  be  consistent  with  and  not  contradictory 
of  the  written  instrument.  *  *  *  In  the  foregoing  classification 
collateral  agreements  are  not  included,  because  they  are  separate, 
independent  and  complete  contracts,  although  relating  to  the  same 
subject.  They  are  allowed  to  be  proved  by  parol  because  they  were 
made  by  parol  and  no  part  thereof  committed  to  writing."  These 
words  have  been  often  quoted  and  are  generally  recognized  as 
accurately  stating  the  law  of  this  State  upon  the  subject.  When  it 
is  said  that  the  writing  "  must  not  appear  upon  inspection  to  be  a 
complete  contract,"  it  is  not  meant  that  if  it  appears  to  be  a  com- 
plete contract  upon  the  subject  with  which  it  deals,  parol  evidence 
may  not  be  introduced  to  show  that  the  understanding  between  the 
parties  embraced  other  subjects  not  covered  by  the  written  instru- 
ment. It  is  only  where  it  is  apparent  that  the  written  contract  was 
"  designed  to  express  the  whole  arrangement  between  the  parties  " 
that  parol  evidence  is  inadmissible.     As  was  said  in  Eighmie  v. 
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Taylor  {^^  N.  Y.  288):  "The  writings  which  are  protected  from 
the  effect  of  contemporaneous  oral  stipulations  are  those  containing 
the  terras  of  a  contract  between  the  parties  and  designed  to  be  the 
repository  and  evidence  of  their  final  intentions.  If  upon  inspection 
and  study  of  the  writing,  read,  it  may  be,  in  the  light  of  surrounding 
circumstanced  in  order  to  its  proper  understanding  and  interpretation, 
it  appears  to  contain  the  engagements  of  the  parties  and  to  define 
the  object  and  measure  the  extent  of  such  engagement,  it  constitutes 
the  contract  between  them  and  is  presumed  to  contain  the  whole  of 
that  contract."  Thus  in  Chapin  v.  Dohaon  (78  N.  Y.  74)  there 
was  a  written  contract  for  the  sale  of  certain  machines  which,  so  far 
as  it  went,  was  complete  upon  its  face.  It  specified  the  size  and  kind 
of  machines  bouglit,  the  place  and  time  of  delivery,  the  price  to 
be  paid  and  the  method  of  transportation.  The  defendant  was 
allowed  to  prove  a  collateral  contemporaneous  parol  guaranty  that 
the  machines  would  do  the  work  required  of  them,  failing  which 
they  might  be  returned  and  not  paid  for.  The  Court  of  Appeals 
sustained  the  ruling,  saying  that  while  the  general  rule  requires  the 
rejection  of  parol  evidence  when  offered  to  cut  down  or  take  away 
obligations  entered  into  between  the  parties  and  by  them  put  in 
writing,  it  does  not  apply  where  the  original  contract  was  verbal 
and  entire,  and  a  part  only  reduced  to  writing,  nor  is  it  applicable 
to  collateral  undertakings.  These  facts  are  always  open  to  inquiry 
and  may  be  proved  by  parol.  Of  course,  the  "  surrounding  circum- 
stances," in  the  light  of  which  it  was  said  in  Eighmie.  v.  Taylor 
{supra)  the  contract  must  be  read  to  see  whether  it  purports  to 
cover  the  entire  agreement  between  the  parties,  must  generally  be 
proven  by  parol.  It  was  proper,  therefore,  to  receive  the  plaintiff's 
testimony  as  to  the  verbal  agreements  between  himself  and  Bush  in 
order  to  ascertain  by  comparison  with  the  written  contract  whether 
the  latter  undertook  to  cover  the  entire  subject  of  the  agreement. 
From  that  evidence,  supplemented  and  corroborated  by  the  letter  of 
Bush  produced  by  the  defendant,  the  jury  would  have  been  justi- 
fied in  finding  that  the  entire  agreement  covered  the  four  distinct 
subjects  hereinbefore  stated,  and  that  only  so  much  thereof  as 
related  to  the  cotton  storage  business  and  the  plaintiff's  employ- 
ment with  respect  to  that  business  were  intended  to  be  or  were  in 
fact  reduced  to  written  form.     The  plaintiff's^rm^yaci^  case  thus 
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appears  to  have  been  brought  strictly  within  the  rule  enunciated  in 
Thomofi  V.  Scutt  {supra)  and  the  authorities  above  cited.  It  was 
suggested  upon  the  trial,  although  not  insisted  upon  on  appeal,  that 
the  evidence  showed  no  consideration  for  the  promise  sought  to  be 
enforced,  the  idea  being  that  all  the  consideration  the  plaintiff  had 
to  offer,  to  wit,  the  influencing  of  the  cotton  storage  businees,  had 
served  as  a  consideration  for  the  written  contract,  and  tliat  its  effi- 
cacy as  consideration  for  any  other  agreement  had  thereby  been 
destroyed.  There  is  no  legal  force  in  this  proposition.  It  was  per- 
fectly competent,  upon  one  consideration,  to  found  an  agreement  or 
a  number  of  agreements  covering  more  than  one  subject.  If  parol 
evidence  of  the  contemporaneous  agreement  was  admissible,  as  we 
think  it  was,  it  was  error  to  strike  it  out.  It  remains  to  consider  the 
effect  of  the  letter.  The  plaintiff  introduced  it  as  evidence  of  the 
fact  that  a  parol  agreement  was  arrived  at  relative  to  a  payment  to 
him  in  case  the  property  and  business  should  be  sold.  It  appears, 
however,  that  the  terms  of  that  agreement  as  recited  in  the  letter 
do  not  correspond  exactly  with  the  plaintiff's  evidence  as  to  those 
terms,  and  the  question  arises  whether  or  not  the  plaintiff  is  con- 
cluded by  the  recital  in  the  letter  as  to  the  terms  of  the  prior  oral 
agreement.  We  think  not.  In  Perry  v.  Bates  (115  App.  Div. 
337)  this  court  said :  "  It  is  a  common  experience  in  ordinary  busi- 
ness life  that  parties  come  to  an  oral  agreement,  and  that  subse- 
quently one  or  both  of  the  parties  write  confirmatory  letters.  In 
such  cases  it  is  considered  that  the  oral  agreement  constitutes  the 
real  contract  between  the  parties  and  that  the  lettera  are  to  be 
treated  merely  as  evidence  of  what  had  previously  been  orally 
agreed  upon,  and  the  rule  is  that  the  parties  are  not  to  be  held 
bound  by  the  statement  of  the  terms  of  the  contract  as  stated  in  the 
written  confirmatory  letter  or  memoranda,  but  may  show  what  the 
real  contract  was,  even  if  in  so  doing  it  may  be  necessary  to  sup- 
plement or  apparently  contradict  the  written  paper."  (See,  also, 
Brigg  v.  Rilton^  99  N.  Y.  617;  LicJUenstein  v.  Baholinsky^  75 
App.  Div.  66.) 

In  the  present  case  the  letter  was  not  the  act  of  the  plaintiff  but 
of  the  defendant,  and  while  it  furnished  persuasive  evidence  that 
some  contract  had  previously  been  made  between  the  parties  upon 
the  subject  referred  to,  it  was  not  conclusive  upon  tlie  plaintiff  as 


Digitized  by 


Google 


Stitdwell  v.  BasH  Co.,  Limited.  825 

App.  Div.]  First  Department,  June,  1908. 

to  the  terms  of  that  contract,  especially  in  tlie  absence  of  evidence 
that  the  plaintiff  accepted  it  as  a  correct  statement  of  the  terms  of 
the  agreement.  Indeed,  the  plaintiff,  by  leave  of  the  court,  offered 
to  show  that  when  the  letter  was  received  he  called  Mr.  Bnsh's 
attention  to  the  fact  that  it  did  not  clearly  and  accurately  state  the 
terms  of  the  agreement  that  had  been  arrived  at  respecting  the 
commission  plaintiff  was  to  receive  in  case  of  a  sale  of  the  prop- 
erty and  business,  and  that  Bush  replied  that  he  had  intended  to 
word  the  letter  in  accordance  with  plaintiff's  understanding  of  the 
agreement,  and  that  that  was  what  he  intended.  We  think  that 
this  evidence  was  competent  and  should  have  been  received.  The 
letter  was  not  binding  upon  plaintiff  as  to  tlie  terms  of  the  agree- 
ment, unless  he  actually  or  tacitly  accepted  it  as  accurately  stating 
those  terms,  and  he  was  entitled  to  show  that  he  not  only  did  not 
accept  it,  but  promptly  took  tlie  objection  that  the  terms  were  not 
accurately  stated.  It  follows  that  the  judgment  must  be  reversed  and 
a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event. 

McLaughlin,  J.,  concurred;  Laughltn,  J.,  concurred  in  result; 
Ingraham  and  Houghton,  JJ.,  dissented. 

Ingraham,  J.  (dissenting) : 

It  seems  to  me  that  the  3d  clause  of  this  contract  expressed  the 
entire  agreement  between  the  parties  as  to  the  compensation  that 
wiis  to  be  paid  to  the  plaintiff  for  what  was  called  "  the  produc- 
tion and  assignment  to  the  party  of  the  first  part  or  his  nominee  by 
the  party  of  the  second  part  of  contracts  or  agreements  in  such 
form  as  may  be  satisfactory  to  and  approved  by  Irving  T.  Bush." 
Tlio  sole  object  of  making  the  contract  with  the  plaintiff  was  to 
obtain  the  business  that  he  could  control  and  which  was  represented 
by  these  "  contracts  or  agreements."  For  obtaining  such  business 
the  plaintiff  was  to  be  employed  by  the  defendant  corporation  and 
was  to  be  paid  a  certain  compensation  for  tlie  business  that  he 
obtained  for  the  business  of  which  he  was  appointed  manager, 
which  included  the  business  represented  by  the  "  contracts  or  agree- 
ments." It  seems  to  me  that  this  was  an  attempt  to  import  into 
the  contract  formally  reduced  to  writing  and  executed  by  the 
parties,  an  additional  consideration  for  the  assignment  of  these 
contracts  or  agreements,  when  by  the  contract  itself  the  full  con- 
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sideration  that  the  plaintiflE  was  to  receive  was  expressed.     There  is 
nothing  to  sustain  the  contention  that  there  was  an  oral  agreement, 
a  part  of  whicli  was  redneed  to  writing,  which  related  to  the  con- 
sideration to  wliich  the  plaintiff  was  to  be  entitled  for  the  transfer 
of  these  contracts  or  agreemente  to  the  defendant ;  but  so  far  as 
that  subject  was  concerned  it  was  intended  by  the  parties  that  this 
written  agreement  should  contain  the  agreement  between  them  on 
the  subject.     I  think  this  is  confirmed  by  the  subsequent  letter 
written  to  tlie  plaintiff.     The  formal  executed  agreement  consti- 
tuted the  plaintiff  an  employee  of  the  defendant  for  a  period  of 
five  yeara,  and  during  that  period  the  plaintiff  was  to  perform  for 
the  defendant  "  all  such  services,  whetlier  connected  with  the  ware- 
house business  or  otlierwise,  as  the  party  of  the  first  part  (tlie 
defendant)  may  require,  and  sliall  not  act  for  any  other  party  or 
parties  without  the  consent  of  the  party  of  the  first  part,"  for  w^hich 
the  plaintiff  was  to  receive  $2,000  per  year  and  in  certain  contin- 
gencies a  share  of  the  profits.     The  letter  was  to  settle  a  point 
which  was  somewhat  ambiguous  in  the  executed  agreement.     That 
was  that  the  plaintiff's  position  with  the  defendant  was  that  of 
manager  of  the  cotton  stores,  and  plaintiff  was  to  have  the  privilege 
of  refusing  to  take  charge  of  any  other  department  of  the  business 
except  a  commission  to  be  agreed  upon  should  be  allowed  him,  and 
that  the  plaintiff  was  also  to  have  an  additional  commission  npon 
the  earnings  of  the  docks,  which  was  to  be  temporary  and  termi- 
nated at  any  time  on  defendant's  option.     There  was  also  added  a 
statement  that  if  at  any  time  plaintiff  should  procure  a  purchaser 
for  the  whole  property  he  was  to  be  allowed  a  commission  to  be 
agreed  upon  before  the  sale  was  effected.     Tliere  was  nothing  in 
this  letter  to  indicate  that  the  parties  had  not  fully  determined  by 
the  executed  contract  the  considemtion  to  which  the  plaintiff  was 
to  be  entitled  for  turning  over  the  contracts  or  agreements.     Such 
consideration  was  expressly  provided  for  by  the  agreement,  and  I 
think  that  the  court  wtis  quite  right  in  refusing  to  allow  the  plaintiff 
to  vary  this  agreement  by  conversations  which  happened  before  its 
final  execution. 

I  think,  therefore,  this  judgment  should  be  afiirmed. 

Houghton,  J.,  concurred. 
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Houghton,  J.  (dissenting) : 

I  concur  with  Mr.  Justice  Ingraham  on  the  ground  that  the 
contract  and  letter  togetlier  make  a  complete  contract  in  writing, 
not  open  to  alteration  by  parol  evidence. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


Joseph  Jonasson,   Respondent,   v,   Frederick    J.   Herrick  and 
Grace   Herrick,  Appellants. 

First  Department,  June  5,  1908. 

Attachment  —  goocU   purchased  with  stolen  money  —  moving  papers 

insufficient. 

In  order  to  justify  the  granting  of  a  warrant  of  attachment  it  is  essential  that  the 
plaintiff  show  by  affidavit  that  one  of  the  causes  of  action  specified  in  section 
635  of  the  Code  of  Civil  Procedure  exists  in  his  favor. 

A  plaintiff  suing  a  husband  and  wife  to  recover  moneys  embezzled  by  the  former 
is  not  entitled  to  attach  chattels  in  possession  of  the  wife  on  the  theory  that 
with  her  knowledge  they  were  purchased  with  the  fruits  of  the  husband's 
crime,  when  no  facts  are  alleged  tending  to  show  that  the  chattels  sought  to  be 
recovered  from  the  wife  were  purchased  with  any  part  of  the  money  embezzled 
by  the  husband. 

An  allegation  of  plaintiff's  belief  unsupported  by  facts  is  insufficient. 

Appeal  by  the  defendants,  Frederick  J.  Ilerrick  and  another, 
from  an  order  of  the  Supreme  Conrt,  made  at  the  New  York 
Special  Terra  and  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  19th  day  of  March,  1908. 

li.  JU,  S.  Putnam^  for  the  appellants.     . 

/.  Gainsburg^  for  the  respondent. 

SooTT,  J. : 

The  defendants  appeal  from  an  order  denying  their  motion  to 
vacate  an  attachment.  The  defendants  are  husband  and  wife. 
Frederick  J.   Herrick   was   formerly   plaintiffs   bookkeeper,   and 


Digitized  by 


Google 


828  JoNAssoN  V,  IIerrick. 


First  Department,  June,  1908.  [Vol.  125. 

embezzled  from  his  employer  a  large  sum  of  money,  for  which  he 
was  indicted,  plead  guilty,  and  is  now  serving  a  term  in  prison. 

The  purpose  of  the  attachment  is  to  reach  certain  articles  of 
furniture  and  jewelry  in  the  possession  of  Grace  IIerrick,  the 
theory  of  the  action  being  that  they  were  purchased  with  the  fruits 
of  Frederick  J.  Ilerrick's  crime;  that  liis  wife  knew  whence  the 
money  came  with  which  they  were  purchased  ;  that  the  plaintiff  is 
entitled  to  recover  them  and  that  the  defendant  Grace  IIerrick  is 
guilty  of  conversion  in  refusing  to  give  them  up.  There  is  abso- 
lutely no  evidence  of  the  essential  facts  to  sustain  such  an  action. 
In  order  to  justify  the  granting  of  a  warrant  of  attachment  it  is 
essential  that  the  plaintiff  shall  show  by  affidavit  that  one  of  the 
causes  of  action  specified  in  section  635  of  the  Code  of  Civil  Pro- 
cedure exists  in  his  favor,*  and  when  the  facts  alleged  wholly  fail  to 
show  that  such  a  cause  of  action  exists  the  attachment  necessarily 
falls.  In  the  present  case  there  is  not  alleged  a  single  fact  tending  to 
show  that  the  articles  sought  to  be  recovered  from  the  possession  of 
Grace  IIerrick  were  purchased  with  any  part  of  the  money  embez- 
zled by  her  husband,  or  even  during  or  since  the  period  covered  by 
such  embezzlement.  There  is  only  a  statement  of  plaintiff's  belief, 
unsupported  by  any  fact.  Of  course  an  action  will  lie  against 
Frederick  J.  IIerrick,  but  no  ground  for  the  issuance  of  an  attach- 
ment against  him  is  stated. 

The  order  must  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  motion  granted. 

Ingraham,  McLaughlin,  Clarke  and  Houghton,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  aiid  disbursements,  and 
motion  granted. 

♦See  Code  Civ.  Proc.  §  636,  subd.  1.— [Rep. 
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Donald  Mitchell,  Respondent,  v.  The  Dunmoee  Realty  Company, 

Appellant. 

Donald  Mitchell,  Respondent,  v.  The  Dunmobe  Realty  Com- 
pany and  Others,  Defendants,  Impleaded  with  John  L.  Mubbay, 
Appellant. 

First  Department,  June  6,  1908. 

Mechanic's  lien — landlord  and  tenant  —  consent  to  alterations  made  by 
tenant  —  approval  of  landlord  —  pleading  —  necessary  allegations  — 
insufficient  notice. 

Where  a  lease  obligates  the  landlord  to  compensate  the  tenant  for  certain  altera- 
tions to  be  made  by  him  "according  to  plans  and  specifications  to  be 
approved*'  by  the  landlord,  a  contractor  seeking  to  foreclose  a  mechanic's 
lien  against  the  landlord  on  the  theory  that  by  the  terms  of  the  lease  he  had 
consented  to  the  work  within  the  meaning  of  the  Lien  Law,  must  allege  that  the 
plans  and  specifications  had  been  approved  by  him;  otherwise  no  cause  of 
action  is  stated  against  the  landlord. 

When  a  contractor  performs  work  under  a  contract  with  the  tenant  and  relies 
also  upon  the  consent  of  the  owner,  he  is  not  justified  in  abandoning  the  work 
because  the  tenant  refuses  to  pay,  or  is  otherwise  guilty  of  a  breach  of  the 
contract,  unless  he  was  actually  prevented  from  completing.  In  order  to  bold 
the  owner  on  the  theory  that  he  consented  to  the  work,  the  contract  must  be 
substantially  performed,  and  hence,  when  the  complaint  shows  that  over 
$1,200  worth  of  work  was  uncompleted  when  the  plaintiff  abandoned  the 
contract,  he  fails  to  state  a  cause  of  action  against  the  owner. 

Moreover,  a  complaint  against  the  tenant  which  does  not  allege  that  any  particu- 
lar sum  was  due  when  the  plaintiff  abandoned  the  work,  or  any  facts  from 
which  it  can  be  seen  that  any  sum  was  then  due  and  unpaid,  but  merely  states 
as  a  conclusion  that  the  tenant  failed  to  pay  sums  due,  states  no  cause  of  action 
against  the  tenant,  for  the  abandonment  of  the  work  is  not  justified. 

The  rule  allowing  a  contractor  who  has  substantially  performed  to  recover  does 
not  apply  where  the  failure  to  perform  fully  has  been  willful  and  intentional. 

Section  9  of  the  Lien  L\w  requires  that  the  notice  shall  state  the  whole  value  of 
the  labor  and  materials  furnished  as  well  as  the  amount  remaining  unpaid  and 
both  the  requirements  are  imperative.  ITence,  when  the  notice  states  that  the 
agreed  price  and  value  of  materials  was  $13,000  and  the  amount  unpaid  is 
$41,000,  but  the  complaint  shows  that  the  total  value  of  work  and  materials 
furnished  was  $111,000  less  $1,200  for  work  left  undone,  the  notice  does  not 
meet  the  requirements  of  the  statute. 

Appeal  by  the  defendant,  The  Diininore  Realty  Company,  in  the 
first  above-entitled  action  and  by  the  defendant,  John  L.  Murray, 
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in  the  second  above-entitled  action,  each  from  an  interlocatorj 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
respectively  in  tlie  office  of  the  clerk  of  the  county  of  Jsew  York 
on  the  28th  and  24th  days  of  February,  1908,  in  each  case  upon 
the  decision  of  the  court  rendered  after  a  trial  at  the  New  York 
Special  Term. 

W.  B,  SymmeSj  Jr.^  for  the  appellant  Dunmore  Kealtj  Company. 

Norbert  Ilehisheimer^  for  the  appellant  Murray. 

Howard  A,  Sperry^  for  the  respondent. 

Scott,  J. : 

These  are  separate  appeals  by  the  defendants  Dunmore  Realty 
Company,  and  John  L.  Murray  from  interlocutory  judgments  over- 
rulhig  their  separate  demurrers  to  the  complaint.  It  will  be  con- 
venient to  consider  both  appeals  together. 

The  action  is  to  foreclose  a  mechanic's  lien  upon  certain  real 
property  owned  by  the  Dunmore  Realty  Company,  and  leased  to 
the  defendant  Murray.  The  Hen  is  claimed  for  materials  fur- 
nished and  work,  labor  and  services  rendered  under  a  contract 
between  the  plaintiff  and  John  L.  Murray.  The  interest  of  the 
Dunmore  Realty  Company  in  the  real  property  is  sought  to  be  sub- 
jected to  the  lien  upon  the  ground  that  it  consented  to  the  work 
and  that  the  labor  and  materials  were  furnished  and  performed 
with  the  knowledge  and  consent  of  said  owner.  Such  consent  is 
predicated  upon  the  allegation  that  the  realty  company  leased  the 
premises  to  John  L.  Murray  for  a  term  of  twenty  years  with 
renewals  and  that,  among  other  things,  the  lease  contained  an  obli- 
gation on  the  part  of  the  defendant,  the  Dunmore  Realty  Company, 
the  owner  and  landlord,  to  pay  to  John  L.  Murray,  the  tenant,  for 
certain  alterations  to  be  made  by  said  John  L.  Murray  upon  the 
building  erected  upon  said  premises  at  its  request  by  the  said  tenant 
John  L.  Murray,  which  said  alterations  were  not  to  cost  the  defend- 
ant, the  Dunmore  Realty  Company,  tnore  than  $65,000,  and  the 
defendant  John  L.  Murray,  the  tenant,  agreed  to  pay  for  said 
alterations  upon  said  building  the  sum  of  $65,000  more,  "  which 
said  alterations  were  to  be  made  according  to  plans  and  si>ecifica- 
tions  to  be  approved  by  the  owner  and  landlord." 
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The  complaint  fails  to  allege  any  other  consent  by  the  landlord 
to  the  particular  work  for  which  a  lien  is  claimed,  except  such  as  is 
to  be  found  in  the  terms  of  the  lease  above  quoted.  That  consent, 
however,  was  by  its  terms,  as  stated  in  the  complaint,  conditioned 
upon  the  approval  by  the  landlord  of  the  plans  and  specifications 
for  the  alterations,  and  there  is  no  allegation  that  such  approval 
vras  ever  obtained.  In  a  similar  case  this  court  said  :  "  The  require- 
ment that  the  plans  and  speciiicatlons  should  be  submitted  before 
any  consent  on  the  part  of  the  landlord  should  become  operative 
was  not  technical  but  was  substantial  in  its  nature,  and  an  impor- 
tant protection  to  her  rights  and  interests."  {Hartley  v.  Muriha^ 
36  App.  Div.  196.)  In  the  absence  of  an  allegation  of  such 
approval  by  the  landlord,  the  contention  that  it  consented  to  the 
improvement  necessarily  fails,  for  such  consent  was  conditioned 
upon  its  approval,  and  caimot  be  extended  to  alterations  constructed 
upon  unapproved  plans  to  which  it  had  not  consented. 

It  is  further  alleged  in  the  complaint :  "  That  on  or  about  the  2nd 
day  of  July,  1907,  the  plaintiff  on  his  part  having  fully  performed 
the  contract  with  the  defendant  John  L.  Murray,  the  defendant 
John  L.  Murray  failed,  omitted  and  refused  to  make  payment  to 
the  plaintiff  due  to  him  by  the  terms  of  said  contract,  the  archi- 
tects' certificate  therefor  having  been  waived  and  abandoned, 
whereupon  the  plaintiff  discontinued  further  work  thereon,  leav- 
ing undone  and  unfinished  work  and  liiaterials  to  be  furnished 
to  the  value  of  Twelve  hundred  and  sixty-three  dollars  ($1,263)." 
This  claim  is  in  a  sense  self-contradictory.  It  asserts  in  the 
first  place  that  on  July  2,  1907,  the  plaintiff  had  fully  performed 
the  contract,  and  then  alleges  that  it  discontinued  the  work, 
leaving  a  portion  of  the  work  undone  and  materials  unfurnished. 
We  assume  that  the  pleader  intended  to  allege  that  the  plain- 
tiff had  fully  performed  tlie  contract  in  so  far  as  it  was  required 
to  perform  it  down  to  July  2,  1907,  when  it  abandoned  the  work, 
and  seeks  to  justify  such  abandonment  on  the  ground  that  Murray 
had  failed  to  make  payments  as  required  by  the  contract.  So  far 
as  concerns  the  appellant  realty  company  this  allegation  effectually 
condemns  the  complaint,  even  if  we  assume  that  a  sufficient  excuse 
is  pleaded,  as  against  the  tenant,  for  the  abandonment  of  the  work. 
When  a  contractor  performs  work  under  a  contract  with  the  ten- 
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ant,  and  also  relies  upon  the  consent  of  the  owner,  lie  is  not  justified 
in  abandoning  the  work  because  the  tenant  refuses  to  pay  or  is 
otherwise  guilty  of  a  breach  of  the  contract,  unless  the  contractor 
is  actually  prevented  from  completing.  As  the  owner  is  sought  to 
be  held  by  virtue  of  having  given  his  consent  to  the  doing  of  a 
particular  thing,  that  contract  must  be  substantially  performed. 
{N'ew  York  Elevator  Supply  Co.  v.  Bremer^  74  App.  Div.  400 ; 
affd.,  175  N.  Y.  520.)  But  even  as  against  the  defendant  Murray 
the  plaintiff  does  not  plead  a  sufficient  justification  for  the  abandon- 
ment of  the  work.  He  alleges  that  "  Murray  failed,  omitted  and 
refused  to  make  payment  to  the  plaintiff  due  to  him  by  the  terms 
of  said  contract."  The  contract  is  not  attached  to  the  complaint 
and  we  have  no  iiiformation  as  to  its  terms  except  as  tliey  are  stated 
in  the  complaint.  It  is  stated  that  the  contract  price  was  $S4,500, 
of  which  $57,250  should  be  paid  in  carfi  as  the  work  progressed 
upon  orders  of  the  architect  and  according  to  the  terms  of  the  eon- 
tract,  but  what  those  terms  were  is  not  stated.  It  is  also  said  that 
extra  work  was  performed  to  the  extent  of  $27,271.66,  but  nothing 
is  said  as  to  how  and  when  it  was  to  be  paid  for.  It  is  further  said 
that  plaintiff  has  been  paid  $68,903.35  in  cash  and  $12,000  in 
promissory  notes.  There  is  thus  no  allegation  that  any  particnlar 
sum  was  due  when  the  plaintiff  abandoned  the  work,  nor  any  facts 
stated  from  which  it  can  be  seen  that  any  amount  was  then  due  and 
unpaid.  The  allegation  that  Murray  failed  to  make  payment  to  the 
plaintiff  due  to  him  is  a  mere  conclusion  of  law,  with  no  facts  stated 
to  sustain  it  {Tate  v.  American  Woolen  Co,^  114  App.  Div.  106), 
and  is,  therefore,  an  insufficient  allegation  to  justify  the  abandon- 
ment of  the  work.  As  the  complaint  stands,  therefore,  it  alleges 
an  abandonment  of  the  work  before  completion,  with  no  sufficient 
plea  of  justification.  Upon  such  a  complaint  no  recovery  can  be 
had.  The  plaintiff  seeks  to  avoid  the  force  of  this  criticism  by 
insisting  that  he  has  substantially  completed  his  contract  l^ecause 
the  value  of  the  amount  left  undone  is  so  small  a  proportion  of  the 
entire  work.  This  contention  cannot  prevail,  for  it  involves  a 
misapprehension  of  the  rule  as  to  substantial  performance.  That 
rule  has  no  application  when  the  failure  to  fully  perform  has 
been  willful  and  intentional.  It  is  intended  to  prevent  an  injus- 
tice or  hardship  to  a  contractor  who  has  in  good  faith  intended 
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to  and  Las  substantially  complied  with  the  contract,  although 
there  may  be  slight  defects  caused  by  inadvertence  or  uninten- 
tional omissions.  {Phillip  v.  Oallantj  62  N.  Y.  256.)  In  such 
a  case  full  justice  can  be  done  by  permitting  the  contractor  to 
recover  the  contract  price  less  the  damage  caused  by  the  defects. 
Eut  where,  as  in  the  present  case,  there  has  been  a  willful  and  inten- 
tional refusal  by  the  contractor  to  perform  his  contract  and  he 
wholly  abandons  it,  his  right  to  recover  depends  upon  performance 
of  his  contract  without  any  omission  so  substantial  in  its  character 
as  to  call  for  an  allowance  for  damages  if  he  had  acted  in  good 
faith.  Slight  and  insignificant  imperfections  or  deviations  may  be 
overlooked  on  the  principle  of  de  minimis  non  curat  leXj  but  the 
contract  in  other  respects  must  be  performed  according  to  its  terms. 
When  the  refusal  to  proceed  is  willful  the  difference  between  sub- 
stantial and  literal  performance  is  bounded  by  the  line  of  de  mini- 
mis.   {Van  Cliefy.  Van  Vechten,  130  N.  Y.  571.) 

The  plaintiff  concedes  that  the  work  left  undone  exceeded  in 
value  $1,200,  a  sum  which  can  be  considered  neither  slight  nor 
insignificant.  Whether  the  abandonment  was  justified  or  not  the 
complaint  states  no  cause  of  action  against  the  landlord,  and,  with- 
out a  sufficient  plea  of  justification,  it  is  equally  insufficient  as 
against  the  tenant.  Our  attention  is  called  to  several  alleged 
defects  in  the  notice  of  lien  attached  to  the  complaint.  It  is  cer- 
tainly open  to  much  criticism  as  to  form,  but  we  consider  it  neces- 
sary to  refer  to  but  a  single  inaccuracy.  The  Lien  Law  (Laws  of 
1897,  chap.  418,  §  9)  requires  that  the  notice  of  lien  shall  state: 
"  4.  The  labor  performed  or  to  be  performed,  or  materials  furnished 
or  to  be  furnished  and  the  agreed  price  or  value  thereof.  5.  Tiie 
amount  unpaid  to  the  lienor  for  such  labor  or  materials." 

This  plainly  requires  that  the  notice  shall  state  the  whole  value 
of  the  labor  and  materials,  as  well  as  the  amount  remaining  unpaid, 
and  one  requirement  is  as  imperative  as  the  other.  The  complaint 
shows  that  the  total  value  of  the  work  done  and  materials  furnished 
was  $111,771.65,  less  $1,263,  the  value  of  the  part  left  undone. 
The  notice  of  lien  states  that  the  agreed  price  and  value  of  said 
labor  and  materials  was  $42,868.31,  and  the  amount  unpaid  is 
$41,605.31.  This  cannot,  under  the  most  liberal  construction,  be 
App.  Div.—  Vol.  CXXVL         63 
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deemed  a  compliance  with  tlie  requirements  of  the  Lien  Law,  if  the 
notice  of  lien  is  to  be  understood  as  referring  to  the  same  contract 
that  is  set  forth  in  tlie  complaint.  It  follows  that  in  each  case  the 
interlocutory  judgment  must  be  reversed  and  the  demurrer  to  the 
complaint  sustained,  with  costs  to  each  appellant  in  this  court  and 
the  court  below,  and  with  leave  to  the  plaintiff,  as  to  each  appel- 
lant, to  amend  the  complaint  within  twenty  days  upon  payment  of 
tlie  costs  hereby  awarded. 

Ingbaham,  McLaughlin,  Clabkk  and  Houghton,  JJ.,  concurred. 

Judgment  reversed  and  demurrer  sustained  in  each  case,  with 
costs  in  this  court  and  in  the  court  below,  with  leave  to  plaintiff  to 
amend  on  payment  of  costs. 


SociiT:^:  Anonthe  deb  Gl^ces  NA'noNALES  Belges,  Bespondent,  v, 
jAOQrEs  Kahn,  Appellant. 

First  L  department,  June  5,  1908. 

Order  —  rec/tals  —  preliminary  objections. 

An  order  granting  an  inspection  of  books  and  papers  should  be  resettled  so  as  to 
recite  preliminary  objections  as  to  the  sufficiency  of  the  moving  papers  raised 
by  the  defendant,  so  that  h  j  may  have  the  benefit  thereof  in  case  of  appeal. 

Appeal  by  the  defendant,  Jacques  Kahn,  from  an  order  of  the 

Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 

•  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  12th 

day  of  May,  1908,  denying  the  defendant's  motion  to  resettle  an 

order  entered  herein  on  the  4th  day  of  May,  1908. 

Adam  K,  Strieker^  for  the  appellant. 

Carl  A,  Haihsmann^  for  the  respondent. 

SooTT,  J. : 

The  defendant  appeals  from  an  order  denying  his  motion  for  the 
resettlement  of  an  order  granting  to  plaintiff  an  inspection  of  his 
books  and  papers.  The  facts  are  not  in  dispute.  When  the  motion 
came  on  for  argument  the  defendant  raised  certain  preliminary 
objections   based  upon    the   alleged   insufficiency  of   the  moving 
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papers.  At  first  the  court  was  of  opinion  that  some  of  these  objec- 
tions were  well  taken,  but  upon  further  argument  overruled  them 
and  granted  the  motion.  These  objections  were  not  recited  in  the 
order  granting  the  motion,  and  the  defendant,  by  the  motion  which 
has  been  denied,  seeks  a  resettlement  of  the  order  by  the  insertion 
therein  of  the  preliminary  objections.  We  are  of  opinion  that  the 
motion  for  resettlement  should  have  been  granted.  If  the  defend- 
ant should  desire  to  appeal  he  would  be  entitled  to  have  his  prelimi- 
nary objections  considered,  and  he  might  be  unable  to  do  so  unless 
it  appears  from  the  order  that  the  objections  were  duly  taken  at  the 
proper  time.  {Mix  v.  Andes  InB,  Co,^  74  N.  Y.  63  ;  Matter  of 
National    Gramophone  Corporation^  82  App.  Div.  593.) 

It  follows  that  the  order  appealed  from  must  be  reversed,  with 
ten  dollars  costs  and  disbursements,  and  the  motion  for  resettlement 
granted. 

Inqraham,  McLaughlin,  Clarke  and  Houghton,  JJ.,  concurred." 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted. 


GusTAVE  KoNNEMANN,  Respondent,  v.  Reinhard  Rahmeyeb, 

Appellant. 

First  Department,  June  12,  1908. 

Beceiver — partnership  —  dissolution. 

« 

A  receiver  of  partnership  property  acquired  after  dissolution  of  the  firm  should 
not  be  appointed  before  final  judgment. 

Appeal  by  the  defendant,  Reinliard  Rahmeyer,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  tlie  clerk  of  the  county  of  TTew  York  on  the 
24th  day  of  April,  1908,  granting  a  motion  to  appoint  defendant 
receiver  of  certain  partnership  property. 

Edward  A,  Pfeffer^  for  the  appellant. 

Bernard  Bernhaum^  for  the  respondent. 
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Per  Curiam  : 

The  order  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  motion  denied,  with  ten  dollars 
costs,  on  the  ground  that  a  receivership  before  final  judgment  of 
the  property  acquired  after  the  dissolution  of  the  copartnership  is 
improper. 

Present  —  Inqraham,  McLaughlin,  Clarke,  Houghton  and 
Scott,  J  J. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  c6sts. 


KoBERT  AuERBACH,    Kcspondeut,  V.  Charles  Curie,  AppellanL 

First  Department,  June  12,  1908. 

Accord  and  Bati«factlon. 

Where  there  is  a  dispute  as  to  the  amount  of  the  fees  to  which  the  plaintiff  is 
entitled  for  procuring  clients  for  the  defendant,  and  the  latter  oifers  a  less  sum 
than  that  claimed  in  full  settlement  with  the  alternative  of  receiving  Dothing, 
there  is  an  accord  and  satisfaction  where  the  plaintiff  accepts  the  amount 
tendered  and  gives  a  receipt  "  in  full  for  fees." 

Appeal  by  the  defendant,  Charles  Curie,  from  a  judgment  of  tlie 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  7th  day  of  November, 
1907,  upon  the  verdict  of  a  jury,  and  also  from  an  order  bearing 
date  the  14tli  day  of  November,  1907,  and  entered  in  said  clerk's 
office  denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

W,   Wickham  Smith,  for  the  appellant. 

J.  Stewart  Jioss,  for  the  respondent. 

ScoTT,  J. : 

The  defendant  appeals  from  a  judgment  in  favor  of  the  plaintiff 
entered  upon  a  verdict.  Tlie  plaintiff  is  a  custom-house  broker  and 
the  defendant  is  a  lawyer.  Some  of  plaintiff's  clients  had  a  claim 
against  the  government  for  a  return  of  duties,  and  an  agreement 
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was  made  whereby  defendant  undertook  to  obtain  a  refund  in  con- 
sideration of  receiving  a  percentage  of  the  amount  recovered.  The 
plaintiff  alleges  that  he  induced  his  clients  to  place  their  claims  in 
defendant's  liands,  and  that  in  consideration  thereof  defendant 
agreed  to  pay  him  a  proportion  of  his  fee.  This  fee  amounted  to 
$44,031.69,  and  plaintiff^s  allegation  is  that  under  his  agreement 
with  defendant  he  was  entitled  to  receive  from  the  latter  one-half 
less  a  percentage  to  be  retained  to  cover  expenses.  The  defend- 
ant did  pay  plaintiff  $10,000  and  with  his  consent  paid  $1,000  to 
another  broker  named  Schmidt.  The  present  claim  for  which  a 
judgment  has  been  recovered  is  for  the  balance  of  the  sum  which 
it  is  alleged  that  defendant  agreed  to  pay. 

Upon  a  former  appeal  a  judgment  in  favor  of  plaintiff  was 
reversed,  because  it  did  not  appear  that  plaintiff's  clients  had  been 
apprised  of  the  fact  that  plaintiff  was  to  receive  a  part  of  the  fee 
which  they  had  agreed  to  pay  defendant.  (119  App.  Div.  175.) 
This  omission  has  now  been  supplied.  Another  obstacle  to  plain- 
tiff's recovery  now  presents  itself.  In  the  course  of  the  former 
opinion  it  w£is  said :  "  The  plaintiff  also  by  his  own  testimony  came 
very  near,  if  not  completely,  proving  a  settlement  and  accord  and 
satisfaction  of  his  claim  when  the  $11,000  was  paid  over  to  him. 
Inasmuch  as  we  have  concluded  that  there  must  be  a  new  trial,  how- 
ever, it  is  unnecessary  to  discuss  this  question."  The  defendant  since 
the  last  trial  has  amended  his  answer,  and  the  question  suggested 
but  not  discussed  on  the  former  appeal  demands  our  consideration. 

The  plaintiff  testified  that  he  was  introduced  to  defendant  by 
one  Schmidt,  and  retained  defendant  in  behalf  of  his  clients  to 
prosecute  their  claimsfor  a  refund  of  duties ;  that  it  was  agreed  that 
defendant's  fee  should  be  one-half  of  whatever  was  recovered  and 
that  out  of  this  fee  defendant  would  pay  to  plaintiff  one-half  of  the 
fee,  less  one-eighth  thereof  for  expenses.  After  the  duties  had  been 
collected  and  defendant  had  collected  his  fee  plaintiff  called  upon 
him  to  collect  his  proportion.  After  it  had  been  agreed  that  Mr. 
Schmidt  should  receive  $1,000  for  having  introduced  the  parties 
defendant  handed  plaintiff  a  check  for  $10,000.  What  took  place 
then  is  thus  stated  by  plaintiff.  "  Before  I  received  the  check  Mr. 
Curie  said  that  all  he  could  allow  me  was  one-eighth,  and  I  told  him 
at  that  time  that  I  understood  from  him  that  I  was  to  get  three- 
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Sixteenths  from  the  amount  that  he  recovered.  Then  he  said, 
'  Well  there  have  been  extra  expenses  in  trying  this  Ciise.'  lie  said  lie 
had  engaged  the  services  of  Choate,  the  lawyer,  and  it  had  to  }ye  taken 
to  the  Supreme  Court,  and  that  was  all  he  would  give  me.  I  could 
either  take  that  or  leave  it,  just  as  I  saw  fit.  Then  Mr.  Schmidt  and 
I,  we  consulted  about  it.  I  asked  him  what  he  thought  was  the 
best  thing  to  do  and  Mr.  Sclnnidt  said,  '  Well  it  is  a  large  amount, 
I'd  take  it.'  So  I  told  Curie  I'd  take  the  ten  thousand  and  some 
odd  dollars.  His  very  words  were  that  I  could  take  that  or  I  would 
get  nothing."  Upon  receipt  of  the  money,  which  was  on  January 
6,  1900,  plaintiff  gave  defendant  a  receipt  for  the  sum  paid  "in  full 
for  fees  on  refunds  <^  S.  Auerbach  &  Co."  This  action  was  com- 
menced in  1905.  The  testimony  of  Schmidt,  who  was  a  witness  for 
the  plaintiff,  corresponded  in  the  main  with  that  above  quoted.  This 
evidence  plainly  made  out  the  defense  of  accord  and  satisfaction. 
There  was  a  dispute  as  to  the  amount  plaintiff  was  entitled  to 
receive ;  a  sum  less  than  he  claimed  was  offered  him  in  full  settle- 
ment, with  the  alternative  of  receiving  nothing;  upon  that  under- 
standing he  accepted  the  amount  tendered  and  gave  a  receipt  in 
full.  He  could  only  accept  the  sum  as  it  was  offered  which  was 
that  it  was  to  be  in  satisfaction  of  his  demand.  lie  could  not  accept 
the  payment  and  reject  the  conditions  upon  which  it  was  made. 
{Naasoiy  v.  Tomlinson^  148  N.  Y.  326.)  Upon  the  plaintiff's  own 
testimony  the  defendant  shonld  have  had  judgment. 

It  follows  that  the  judgment  and  order  appealed  from  must  be 
reversed,  and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the 
event. 

Inobaham,  Lauohlin,  Clarke  and  Houghton,  JJ.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event. 
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In  the  Matter  of  tlie  Application  of  The  City  of  New  York, 
Appellant,  Relative  to  Acquiring  Title,  etc.,  to  Lands,  etc.,  for 
the  Opening  of  Westchester  Avenue,  etc.,  from  Bronx  River  to 
Main  Street,  in  the  Twenty-fourth  Ward,  Borough  of  The  Bronx, 
City  of  New  York. 

Francis  A.  Watoon  and  Others,  as  Executors  and  Trustees,  etc.,  of 
William  Watson,  Deceased,  and  Others,  Respondents. 

First  Department,  June  10,  1908. 

Municipal  coxporation  —  eminent  domain  —  street  opening,  city  of  New 
York — amendment  of  proceedings  —  assessment  of  damage. 

Under  section  074  of  the  Greater  New  Yurk  charter,  empowering  the  court  to 
amend  street  opening  proceedings,  it  may  authorize  an  amendment  relocating 
the  lines  of  a  proposed  street.  Commissioners  already  appointed  in  the  pro- 
ceeding may  appraise  tlie  damage  for  taking  the  new  land  included  by  the 
relocation  without  reappointment  and  without  filing  a  new  oath  of  office, 
especially  where  the  owner  of  the  lands  appears  in  the  proceeding  both  before 
and  after  the  amendment. 

The  assessment  of  damages  in  such  a  proceeding  should  be  on  an  acreage  valua- 
tion, not  a  city  lot  valuation,  where  the  lands  of  the  abutting  owner  extend 
back  hundreds  of  feet  from  the  highway  and  no  lots  are  destroyed  but  the 
front  only  cut  oflP. 

Though  sqch  abutting  owner  who  has  title  to  the  center  of  the  hierhway  is 
entitled  to  substantial  damage  for  the  taking  of  the  fee  of  the  highway,  the 
requirement  of  substantial  damages  is  fulfilled  by  the  awarding  of  a  compara- 
tively small  sum  and  9100  per  city  lot  is  grossly  excessive  and  will  not  be 
confirmed. 

Appeal  by  the  petitioner.  The  City  of  New  York,  from  an  order 
of  the  Supreme  Court,  made  at  the  Kings  County  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
4:th  day  of  April,  1906,  as  amended  nu7vc  pro  tunc  by  an  order 
entered  in  said  clerk's  office  on  the  Istday  of  May,  1906,  as  amended 
and  resettled  by  an  order  entered  in  said  clerk's  office  on  the  20th 
day  of  November,  1907,  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  22d  day  of  November,  1907,  and  in  the  office 
of  the  clerk  of  the  county  of  Westchester  on  the  23d  day  of 
November,  1907,  in  so  far  as  the  same  confirms  tlie  report  of  the 
Qommissioners  of   estimate   and   assessment  herein,  as  to  awards 
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made  for  damage  parcels  Nos.  1,  2A,  2B,  4,  6,  6,  127,  127A,  127B, 
127C  and  127E. 

Francis  K.  Pendleton^  Corporation  Counsel  \Thjomxis  C.  BlaJu^ 
Counsel],  for  the  appellant. 

Janies  J.  AUen,  for  the  respondents  Watson  and  others,  as 
trustees. 

Philip  E.  Connelly  for  the  respondents  Adee  and  others. 

Stephen  O,  LocJcwood^  for  the  respondent  Episcopal  Church  of 
St;  Peters. 

Houghton,  J. : 

In  February,  1901,  the  board  of  public  improvements  of  the  city 
of  New  York  adopted  a  resolution  authorizing  the  institution  of 
proceedings  in  behalf  of  the  city  for  the  opening  and  extending  of 
Westchester  avenue  in  the  annexed  district  some  miles  in  length, 
and  a  map  was  filed  in  accordance  with  the  law. 

Commissioners  of  estimate  and  assessment  were  duly  appointed 
and  qualified  on  the  31st  day  of  December  of  that  year,  and  they 
began  the  publication  of  the  required  notice  on  the  1st  day  of  Feb- 
ruary, 1902.  While  the  commissioners  were  considering  claims  the 
board  of  estimate  and  apportionment,  the  then  legally  constituted 
authority,  made  certain  changes  in  the  location  and  the  laying  out 
of  Westchester  avenue  as  it  was  formerly  laid  out,  and  the  maps 
showing  these  changes  were  filed  in  the  proper  offices  on  July  29, 
1903.  These  changes  consisted  of  eliminating  from  the  lines  of  the 
proposed  streets  certain  lands  belonging  to  an  adjoining  owner  and 
including  other  lands  belonging  to  the  same  owner,  in  the  vicinitj' 
of  the  approach  to  the  bridge  over  the  Bronx  river,  and  presumably 
for  the  purpose  of  improving  such  approach. 

On  the  18th  day  of  August,  1903,  and  after  the  filing  of  the  map 
showing  the  relocation  of  the  street  at  the  bridge  approach,  the 
board  of  estimate  and  apportionment  adopted  a  resolution  providing 
that  the  title  to  each  parcel  lying  within  the  lines  of  Westchester 
avenue  from  the  Bronx  river  to  Main  street  (being  the  whole  of  the 
proposed  improvement)  should  vest  in  the  city  of  New  York  on  the 
fifteenth  day  of  October  following. 
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On  the  Slst  day  of  December,  1903,  the  city  on  application  to  the 
court  amended  its  proceedings  so  as  to  inchide  tlie  new  lands  within 
the  lines  of  the  relocated  street,  and  excluding  from  the  proceedings 
the  lands  which  had  been  eliminated  by  the  resolution  and  to  con- 
form to  the  amended  map  filed  July  twenty-ninth  previous.  This 
order  permitting  amendment  was  procured  on  due  application,  no 
one  appearing  in  opposition. 

The  commissioners  were  not  formally  reappointed  to  appraise 
these  new  lands,  nor  did  they  take  any  new  oath  with  respect  to 
them.  The  lands  wliich  were  included  in  the  resolution,  as  well  as 
those  which  were  excluded  by  it,  all  belonged  to  the  Watson  estate, 
and  prior  to  the  resolution  authorizing  the  change  of  location,  and 
prior  to  the  amendment  of  the  petition,  the  Watson  estate,  through 
attorneys  for  its  trustees,  had  duly  appeared  in  the  proceeding  and 
continued  so  to  appear  after  such  amendment,  without  any  objec- 
tion. The  city  also  proceeded  as  though  the  proceedings  were 
regular  and  the  amendment  proper. 

In  December,  1904,  the  board  of  estimate  and  apportionment 
authorized  the  commissioners  to  make  separate  reports  with  refer- 
ence to  damage  parcels,  and  they  reported  a  largo  number,  to  some 
of  which  the  city  made  objection,  and  upon  the  same  being 
confirmed  brings  this  appeal. 

The  city  insists  that  the  commissioners  had  no  power  to  appraise 
the  damage  for  the  taking  of  the  new-  land  included  in  the  reloca- 
tion of  the  lines  of  the  street  according  to  the  amended  map,  without 
reappointment  and  the  filing  of  a  new  oath  of  office. 

We  think  this  contention  cannot  be  upheld.  Section  974  of  the 
Greater  New  York  charter*  expressly  provides  that  the  court  shall 
have  power  at  any  time  to  amend  street  opening  or  park  proceedings 
upon  the  prescribed  publication  of  notice  and  posting,  and  we  think 
the  amendment  made  came  within  the  authority  given  by  that  sec- 
tion. The  map  showing  the  amended  location  of  the  lines  of  the 
street,  made  under  proper  resolution,  had  been  properly  filed  when 
the  vesting  resolution  was  passed  on  August  18,  1903.  It  must  be 
assumed  that  the  vesting  resolution  related  to  the  new  location  of 
the  street  lines  as  well  as  to  the  original  location.     This  resolution 

•See  Laws  of  18»7,  chap.  378,  §  974,  as  amd.  by  Laws  of  1901,  chap.  466. 
Since  amd.  by  Laws  of  1906»  chap.  658.—  [Rep. 
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being  followed  by  formal  amendment  which  we  think  was  permitted 
by  the  law,  it  must  be  deemed,  so  far  as  the  city  is  concerned  with 
respect  to  tliB  payment  of  interest  on  any  award,  that  the  title 
vested  at  the  time  designated  by  the  resolution. 

To  require  the  institution  of  new  proceedings  on  the  relocation  of 
the  lines  of  a  proposed  street,  however  insignificant,  would  work 
great  inconvenience  and  expense  and  is  peculiarly  unnecessary 
where  the  eliminated  lands  and  the  new  lands  inchided  belong  to 
tlie  same  person,  as  in  the  present  case,  and  where  tliat  person  lias 
appeared  in  tlie  proceeding  before  and  after  the  amendment. 

Oar  conclusion  on  this  branch  of  the  appeal  is  that  the  contention 
of  the  city  is  untenable  and  cannot  be  upheld. 

On  the  merits  of  tlie  appeal  respecting  damage  parcels  Nos.  1,  4, 
5,  6,  and  2Aand  2B  we  think  the  award  as  to  them  should  not  have 
been  confirmed  and  that  the  commissioners  proceeded  on  a  wholly 
erroneous  theory. 

The  opening  and  extending  of  Westchester  avenue  consisted  of 
widening  an  old  and  established  highway  by  taking  a  strip  from  the 
abutting  lands  on  each  side,  averaging  from  fifteen  to  twenty  feet 
in  width,  and  the  acquiring  of  title  by  the  city  of  the  bed  of  the  old 
street. 

Damage  parcels  Nos.  1,  4,  5  and  6  embrace  lands  taken  for  the 
purpose  of  widening,  and  damage  parcels  2A  and  2B  embrace  the 
bed  of  the  old  highway. 

The  Watson  estate,  which  obtained  the  awards  complained  of, 
owns  the  abutting  lands  extending  back  hundreds  of  feet,  and  tlie 
commissioners  awarded  damages  on  the  theory  that  city  lots  were 
taken.  No  lots  were  destroyed,  for  the  owner  had  unlimited  lands 
in  the  rear  to  make  city  lots  of  proper  depth.  The  efEect  of  taking 
a  strip  oflE  the  front  adjacent  to  the  old  highway  was  simply  to  set 
the  lots  so  much  further  back  and  face  them  upon  a  new,  widened 
and  improved  avenue.  The  assessment  of  damages  should  have 
been  on  an  a^creage  valuation  instead  of  a  city  lot  valuation.  This 
erroneous  method  of  computing  the  value  increased  the  damage 
awarded  by  a  very  large  amount  and  the  court  should  have  refused 
confirmation. 

The  awards  for  the  fee  of  the  old  highway  were  also  made'  upon 
a  wrong  theory  and  were  excessive.     While  an  owner  abutting 
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upon  an  existing  higliway,  to  the  center  of  which  he  has  title,  is 
entitled  to  substantial  damages  for  the  taking  of  the  fee  of  the 
highway  by  the  city  {Matter  of  One  Hundred  Seventy-third  SL^ 
78  Hun,  487),  still  the  requirement  of  substantial  damages  is  fulfilled 
by  the  awarding  of  a  comparatively  small  sum.  The  commissioners 
awarded  about  $100  per  each  city  lot.  This  was  grossly  excessive 
and  should  not  have  been  confirmed. 

The  remaining  parcels  included  in  the  appeal  embrace  damages 
awarded  to  respondents  Adee  et  al.,  and  the  Episcopal  Church  of 
St.  Peters  for  lands  and  burial  privileges  taken.  We  are  of  the 
opinion  that  the  awards  of  the  commissioners  as  to  these  parcels 
were  correct  and  were  properly  confirmed. 

The  order  should  be  modified  by  afiirming  it  as  to  parcels  127A, 
127B,  127C  and  127E,  and  as  to  parcels  1,  4,  5,  6,  2 A  and  2B  it 
should  be  reversed  and  the  proceedings  remitted  to  the  commis- 
sioners to  make  a  new  award  in  conformity  herewith,  with  ten  dol- 
lars costs  and  disbursements  to  the  appellant  as  against  the  trustees 
of  the  Watson  estate,  and  with  ten  dollars  costs  and  disbursements 
each  to  respondents  Adee  et  al.,  and  the  Episcopal  Church  of  St, 
Peters. 

Ingraham,  McLaughlin,  Clarke  and  Soorr,  JJ.,  concurred. 

Order  modified  as  directed  in  opinion,  with  ten  dollars  costs  and 
disbursements  to  appellant  as  against  the  trustees  of  the  Watson 
estate,  and  with  ten  dollars  costs  and  disbursements  each  to  respond- 
ents Adee  and  others  and  the  Episcopal  Church  of  St.  Peters. 
Settle  order  on  notice. 


The  People  of  the  State  of  New  York,  Respondent,  v.  George 
W.  Hopkins,  Appellant. 

First  Department,  June  19,  1908. 

Crime  —  larceny  —  evidence  —  new  trial. 

One  selling  goo:ls  under  an  agreement  that  he  is  to  have  fifty  per  cent  of  the 
profits  on  goods  sold  by  Inm,  his  employer  to  advance  him  thirty-five  dollars 
per  week  to  be  accounted  for  on  the  division  of  the  profits,  and  that  any  checks 
for  merchandise  sold  may  be  made  payable  to  him,  but  that  he  is  immediately 
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to  indorse  them  over  to  his  employer,  cannot  defend  a  charge  of  larceo j  for 
appropriating  to  his  own  use  a  check  received  for  goods  sold,  on  the  tbeory 
that  he  is  a  partner. 

Where,  however,  the  People  fail  to  prove  that  full  payment  had  been  made  to 
defendant  according  to  the  contract  and  defendant's  counsel  proceeds  on  the 
erroneous  theory  of  a  partnership,  in  the  interest  of  justice  the  court  will  exer- 
cise the  right  given  it  under  section  537  of  the  Code  of  Criminal  Procedure  and 
grant  a  new  trial. 

Claukb  and  Scott,  J  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  George  W.  Hopkins,  from  a  judgment 
of  the  Court  of  General  Sessions  of  the  Peace  in  and  for  the 
county  of  New  York,  rendered  on  tlie  5tli  day  of  December,  1907, 
convicting  the  defendant  of  the  crime  of  grand  larceny  in  the 
second  degree,  and  also  from  an  order  denying  the  defendant's 
motion  for  a  new  trial  made  upon  the  minutes, 

Henry  Hardwicke^  for  the  appellant. 

William  Travers  Jerome^  District  Attorney  [liohert  S.  John- 
stone, Deputy],  for  the  respondent. 

Houghton,  J. : 

Tlie  defendant  was  indicted  for  the  crime  of  grand  larceny  in 
the  second  degree  in  having  while  acting  as  agent  for  the  Spangen- 
berg-McLean  Company  appropriated  to  his  own  use  the  proceeds  of 
a  check  of  lifty-six  dollars  and  seventy-five  cents  belonging  to  such 
corporation. 

Prior  to  the  receipt  of  the  check  defendant  had  entered  into  a 
written  agreement  with  the  complainant  corporation  that  he  would 
act  as  salesman  for  it  for  the  period  of  six  months  for  fifty  per  cent 
of  the  profits  of  goods  sold  by  himself. 

By  the  agreement  it  was  provided  that  the  corporation  should 
advance  to  defendant  thirty-five  dollars  per  week,  which  advance- 
ment should  be  accounted  for  on  the  division  of  profits.  It  was 
also  provided  that  any  checks  for  merchandise  sold  by  defendant 
might  be  made  payable  to  him,  but  that  he  was  to  immediately 
indorse  them  over  to  the  corporation. 

The  agreement  continued  in  force  for  two  months,  when  it  is 
claimed  it  was  terminated  by  mutual  consent.     After  such  ter- 
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raination  it  was  discovered  that  tlie  defendant  had  indorsed  and 
placed  to  his  own  account  in  bank  a  check  of  fifty-six  dollars  and 
seventy-five  cents  given  to  him  in  payment  for  goods  sold  belong- 
ing to  the  corporation,  and  it  was  for  the  appropriation  to  his  own 
nse  of  the  proceeds  of  this  check  that  the  defendant  was  indicted 
and  convicted. 

On  the  trial  the  defendant  introduced  no  evidence  in  his  own 
behalf,  and  the  only  testimony  on  the  part  of  the  People  was  that 
of  the  president  of  the  complainant  corporation.  The  defendant 
rested  his  defense  on  »the  proposition  of  law  that  he  bore  a  partner- 
ship relation  to  the  corporation  in  the  sale  of  the  goods  and  in  the 
collection  of  the  moneys  from  purchaser,  and  hence  could  not  be 
guilty  of  larceny  in  retaining  to  his  own  use  any  of  the , money 
collected. 

This  position  was  wholly  untenable,  and  the  learned  trial  court 
was  right  in  holding  that  no  partnership  relation  existed.  If  any 
defense  upon  the  merits  existed  it  should  have  been  developed 
instead 'of  resting  the  defendant's  rights  and  liberty  upon  any  such 
theory. 

While  it  was  proved  that  the  defendant  and  the  corporation 
mutually  terminated  their  relations  at  the  end  of  the  second  month 
of  the  defendant's  service,  and  while  it  was  shown  that  the  amount 
of  sales  which  the  defendant  was  able  to  make  were  small,  and  that 
fifty  per  cent  of  the  profits  upon  them  did  not  amount  to  thirty-five 
dollars  per  week,  the  evidence  does  not  clearly  establish  that  the 
corporation  in  fact  advanced  each  week  the  thirty-five  doUai^s  which 
it  obligated  itself  by  its  contract  to  do.  If  it  had  not  made  these 
advancements,  and  if  the  defendant  openly  and  avowedly  under 
claim  of  title  to  the  money,  preferred  in  good  faith,  retained  the 
proceeds  of  the  check  as  belonging  to  himself,  he  would  not  be 
guilty  of  larceny.  So,  too,  if  there  was  no  termination  of  the  con- 
tract or  determination  or  settlement  of  the  share  of  profits  to  which 
defendant  was  entitled,  and  he  being  lawfully  in  possession  openly 
and  in  good  faith  claimed  the  money  as  belonging  to  himself  as  his 
share  of  the  profits  he  would  not  be  guilty  of  larceny. 

It  is  true  that  no  claim  of  title  to  the  moneys  was  proven,  and  it 
is  possible  that  none  made  openly  and  in  good  faith  can  be  made,  but 
in  view  of  the  lack  of  proof  on  the  part  of  the  People  that  full  pay- 
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ment  had  been  made  according  to  the  terms  of  the  contract,  and  of 
the  erroneous  theory  of  defendant's  former  counsel  upon  the  trial,  we 
are  of  the  opinion  that  it  is  our  duty  in  the  interest  of  justice  to 
exercise  the  right  given  us  by  section  527  of  the  Code  of  Criminal 
Procedure,  and  order  a  new  trial  where  all  the  facts  can  be  devel- 
oped, and  it  can  be  determined  upon  the  merits  whether  or  not  the 
defendant  is  guilty  of  the  crime  charged  against  him. 

The  judgment  of  conviction  should  be  reversed  and  a  new  trial 
granted. 

Ingbaham  and  McJ[iAiraHLiN,  J  J.,  concurred;  Clarke  and 
SooTT,  JJ.,  dissented. 

Scott,  J.  (dissenting) : 

The  evidence  showed  beyond  dispute  that  the  defendant  was  the 
agent  of  the  Spangenberg-McLean  Company ;  that  in  the  course  of 
his  employment  as  such  agent  he  received  moneys  belonging  to  his 
principal  which  it  was  his  duty  to  pay  over ;  that  he  converted  or 
misappropriated  it  to  his  own  use,  and  that  he  concealed  the  fact  of 
3uch  conversion  or  misappropriation  from  his  employers.  Here 
were  presented  all  the  facts  constituting  the  crime  commonly  called 
embezzlement,  now  denominated  larceny.  (Penal  Code,  §  528 ; 
People  V.  Civille^  44  Hun,  497.)  From  these  undisputed  facts,  in 
the  absence  of  evidence  to  the  contrary,  the  jury  were  justified  in 
drawing  the  inference  of  guilty  intent,  the  only  other  element 
necessary  to  establish  the  crime.  The  defendant's  contract  of 
employment  provided  that  as  compensation  for  his  services  he 
should  receive  fifty  per  cent  of  the  amount  realized  upon  orders  for 
merchandise  obtained  by  him,  over  and  ahove  the  cost  of  filling  the 
orders^,  and  that  he  should  be  paid  and  bo  entitle^  to  draw  thirty- 
five  dollars  per  week  on  account  of  his  percentage  compensation. 
His  defense  at  the  trial  was  that  this  agreement  constituted  a  part- 
nership between  himself  and  the  company  by  whom  he  was 
employed,  and,  therefore,  what  he  took  was  partnership  money, 
the  taking  of  which  did  not  constitute  larceny.  As  Mr.  Justice 
Houghton  observes,  this  defense  was  wholly  untenable.  It  is,  how- 
ever, proposed  to  reverse  the  conviction  because  the  defendant  may 
have  been  guiltless  of  any  criminal  intent.    This  theory  finds  no  sup- 
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port  in  tlie  evidence,  and  has  no  better  or  firmer  basis  to  rest  upon 
than  a  saggestion  by  counsel.  It  is  said  that  perhaps  his  employeri! 
had  not  paid  him  all  that  he  was  entitled  to  receive  under  his  contract, 
and,  therefore,  he  may  perhaps  have  taken  and  kept  his  employers' 
money,  believing  that  that  amount  was  fairly  due  him.  Of  this  the 
evidence  gives  no  hint.  As  I  read  the  testimony,  the  proof  was 
that  the  defendant  had  been  paid,  during  the  term  of  his  employ- 
ment, the  full  amount  due  him  upon  his  drawing  account,  and  that 
the  amount  thus  paid  exceeded  the  fifty  per  cent  of  the  profits 
realized  upon  tlie  sales  effected  by  him.  Such  is  the  fair  construc- 
tion of  the  complainant's  testimony,  and  there  was  no  evidence  to 
the  contrary.  But  even  if  there  was  something  due  him  upon  his 
contract,  he  had  no  right  to  appropriate  his  employers'  money,  and 
his  act  in  doing  so  was  wrongful.  The  fact  that  he  concealed  the 
misappropriation  from  his  employers  is  persuasive  proof  that  he 
did  not  take  it  under  any  claim  of  right.  And,  finally,  if  he  took 
and  kept  the  money  under  the  claim  and  belief  that  he  was  entitled 
to  do  so,  the  burden  rested  upon  him  to  prove  the  fact.  The  Peo- 
ple having  proved  the  essential  facts  constituting  the  crime  of 
larceny,  were  entitled  to  rely  upon  the  inference  of  guilty  intent, 
and  it  was  for  the  defense  to  prove,  if  it  could,  the  absence  of  that 
intent.  If  full  payment  had  not  been  made  under  the  contract, 
that  fact  would  not  have  justified  the  embezzlement,  and  it  was, 
therefore,  not  necessary  for  the  prosecution  to  prove  that  full  pay- 
ment had  been  made,  although,  as  already  said,  I  think  that  this 
fact  was  proven.  The  defendant,  apparently,  had  a  fair  trial  and 
selected  his  own  line  of  defense.  Having  failed  in  that,  I  can  see 
no  ground  in  the  record  for  affording  him  an  opportunity  to  devise 
another.     In  my  opinion  the  judgment  should  be  affirmed. 

Clarke,  J.,  concurred. 

Judgment   reversed  and   new   trial   ordered.     Settle   order  on 
notice. 
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In  the  Matter  of  the  Application  of  the  Manhattan  Railway 
Company,  Appellant,  v.  Augustus  V.  H.  Stuyvesant  and  Others, 
Defendants,  and  William  J.  Morkis  and  Others,  Respondents, 
Relative  to  Acquiring  Title  to  Certain  Real  Property  in  the  Citj 
and  County  of  New  York. 

First  Department,  June  19,  1906. 
Bminent  domain  —  condemnation  of  easements  —  damages  —  evidence. 

An  order  remitting  to  new  commissioners  the  assessment  of  damages  caused 
by  the  condemnHtion  of  easements  of  light  and  air  taken  on  the  construction 
of  a  stairway  to  an  elevated  railroatl  is  appealable. 

In  estimating  the  damage  caused  by  taking  easements  of  light  and  air,  the  pos- 
sible benefits  to  the  realty  may  be  considered. 

It  is  not  error  to  reject  evidence  of  what  was  paid  to  other  owners,  whose 
estates  differ  radically  from  that  of  defendant. 

Appeal  by  the  plaintiff,  the  Manhattan  Railway  Company,  from 
an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  17th  day  of  February,  1908,  denying  the  plaintiffs 
motion  to  confirm  the  report  of  commissioners  herein  and  remitting 
the  matter  to  new  commissioners. 

Francis  S.  Williams^  for  the  appellant. 

John  (7.  Shaw,  for  the  respondent  Morris. 

SooTT,  J. : 

This  is  a  proceeding  to  condemn  so  much  of  the  easements  of 
light,  air  and  access  appurtenant  to  the  premises  known  as  Nos.  31 
and  33  Third  avenue  in  the  city  of  New  York  as  will  be  taken  by 
the  construction  and  maintenance  of  a  stairway  connecting  plain- 
tiffs elevated  railway  station  at  the  intersection  of  Third  avenne 
and  East  Ninth  street  with  the  surface  of  said  Third  avenue. 

A  judgment  of  condemnation  having  been  entered  and  commis- 
sioners appointed  to  ascertain  the  damage,  such  proceedings  were 
had  that  said  commissioners  made  and  filed  a  final  report  awarding 
damages  to  the  defendants  William  J.  Morris  and  Catherine  G. 
Morris,  his  wife,  the  other  defendants  having  executed  releases  to 
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tlie  plaintiff.  A  motion  made  hy  plaintilf  for  a  confirmation  of  the 
report  was  denied,  and  an  order  made  remitting  the  matter  to  new 
commissioners  to  ascertain  the  damages  to  be  paid  to  the  defend- 
ants. From  that  order  the  plaintiff  appeals.  The  respondents  strenu- 
ously insist  that  the  order  is  not  api)e{\lable.  The  contrary  has 
been  distinctly  held.  {Manhattan  R.  Co,  v.  0' Sullivan^  6  App. 
Div.  571 ;  affd.  on  opinion  below,  150  N.  Y.  569 ;  Erie  li.  li.  Co,  v. 
Steward^  59  App.  Div.  189.)  The  question  of  appealability  decided 
in  Matter  of  Commissioner  of  Public  Works  (111  App.  Div.  285  ; 
185  N.  Y.  391)  arose  under  the  street  opening  provisions  of  the  New 
York  city  charter  and  not  under  the  condemnation  provisions  of  the 
Code  of  Civil  Procedure.  Two  reasons  are  assigned  by  the  respond- 
ents why  the  order  refusing  to  confirm  the  report  is  right  and  should 
be  affirmed.  It  is  said  that  the  commissioners  arrived  at  their  award 
by  offsetting  benefits  against  damages,  and  tliis  is  said  to  have  been 
erroneous.  This  contention  is  based  upon  the  fact  that  evidence  was 
admitted  tending  to  show  that  the  erection  and  maintenance  of  the 
stairway  would  be  of  benefit  to  the  abutting  property.  Section  3370 
of  the  Code  of  Civil  Procedure  provides  that  in  fixing  the  amount  of 
compensation  to  be  paid  by  the  condemnor  the  commissioners  shall 
not  make  "  any  allowance  or  deduction  on  account  of  any  real  or 
supposed  benefits  which  the  owners  may  derive  from  the  public  use 
for  which  the  property  is  to  be  taken,  or  the  construction  of  any 
proposed  improvement  connected  with  such  public  use,"  and  both 
the  former  General  Railroad  Act  (Laws  of  1850,  chap.  140*)  and  the 
former  Elevated  Railroad  Act  or  Rapid  Transit  Act  (Laws  of  1875, 
chap.  606,  §  20)f  contained  similar  provisions.  Where  actual  tangi- 
ble property  is  taken  these  rules  are  applicable,  and  the  award  for 
the  property  taken  cannot  be  decreased  by  offsetting  tlie  supposed 
enhancement  of  value  to  other  property  not  taken.  {Matter  of 
City  of  New  York,  190  N.  Y.  350.)  What  is  sought  to  be  con- 
denmed  in  the  present  case,  however,  is  not  actual  tangible  real 


♦See  §  16,  as  amd.  by  Laws  of  1854.  chap.  282,  §  8;  Laws  of  1864,  chap.  582, 
§  4,  and  Laws  of  1883,  chap.  382  —[Rep. 

t  Both  of  these  provisions  were  repealed  by  the  Railroad  Law  (Laws  of  1890, 
chap.  585).  §§  180-183.  See,  also,  Gen.  Corp.  Law  (Laws  of  1892.  chap.  687), 
§§  34-36.—  [Rep. 

App.  Div.— Vol.  CXXVI.        54 
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estate,  but  easements  appurtenant  to  the  defendants,  real  property, 
and  the  damages  to  be  awarded  to  the  owner  of  the  real  property 
are  in  the  nature  of  consequential  damages.  The  award  to  the 
owner  of  the  real  property  thus  affected  but  not.  taken  is  measared, 
not  by  the  supposed  value  of  the  easement  in  the  street  separate 
from  the  abutting  property,  but  by  the  damages  which  the  abutting 
property  sustains  as  a  result  or  consequence  of  the  loss  of  the  ease- 
ment. As  was  said  in  Newman  v.  Met,  El.  R,  Co.  (118  N.  Y.  618) : 
*'The  special  and  peculiar  advantages  which  property  receives  from 
the  construction  and  operation  of  the  road  and  the  location  of  the 
stations  are  elements  which  enter  largely  into  the  inquiry  whether 
there  is  injury  or  not,  and  the  jury  must  consider  them  and  g^ve  to 
them  due  weight  in  their  verdict.  Between  this  rule  and  the  statn- 
tory  provision  quoted  there  is  no  conflict."  To  the  same  effect  are 
South  Buffalo  R,  Co.  v.  Kirkov^r  {176  N.  Y.  301)  and  Bohjn  v.  Met. 
EL  R.  Co.  (129  id.  576).  In  the  latter  case  it  is  pointed  out  that  where 
the  question  involved  is  the  deprivation  of  easements  it  is  not  really 
a  matter  of  setting  off  benefits  against  damage,  but  that  that  proof 
of  benefit  bears  directly  upon  the  question  of  damage.  And  in  the 
very  latest  authority  upon  the  subject  {Matter  of  City  of  New  York 
190  N.  Y.  360)  the  propriety  of  considering  benefits  where  the  only 
question  is  the  extinguishment  of  easements  is  distinctly  recognized. 
The  commissioners  made  no  error,  therefore,  in  admitting  proof  of 
possible  benefit  to  the  abutting  property.  It  is  also  assigned  as  error 
that  the  commissioners  excluded  proof  of  what  the  plaintiff  lias  paid 
to  other  persons  owning  interests  in  the  abutting  property  in  con- 
sideration of  tlieir  releases  of  the  easements  in  so  far  as  their  interests 
were  affected  by  their  extinguisliment.  The  general  rule  is  well 
established  that  a  party  may  not  establish  the  value  of  his  own  land 
by  showing  what  was  paid  for  another  parcel  similarly  sitnated. 
{IIuntingto7i  v.  Attrlll,  118  N.  Y.  365;  Matter  of  Thompson,  127 
id.  463;  Jamleson  v.  Kings  County  EL  R.  Co.,  147  id.  322; 
Witmarh  v.  N,  Y.  EL  R.  R.  Co.,  149  id.  393 ;  Eno  v.  N.  Y.  EL 
R.  R.  Co.,  158  id.  730.)  An  exception  to  this  rule  has  been 
admitted  where  the  difficulty  of  otherwise  proving  value  is  very 
great,  and  the  other  property  is  so  similar  in  kind  and  character  to 
that  to  be  acquired  that  the  evidence  is  reasonably  satisfactory. 
{Langdon  v.  Mayor,  133  N.  Y.  628.)     Here  the  property  to  be 
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acquired  by  the  plaintiff  from  the  defendants  is  siniihir  in  character 
to  that  released  to  it  by  the  other  defendants,  but  the  question 
before  tho  commissioners  was  not  as  to  the  abstract  value  of  the 
easement  independent  of  the  estate  to  whicli  it  is  appurtenant,  but 
the  loss  in  the  value  of  that  estate  by  the  deprivation  of  the  ease- 
ment. In  order  that  evidence  of  the  amount  paid 'to  other  persons 
for  the  extinguishment  of  the  easement  should  be  relevant  and  com- 
petent as  to  the  amount  of  injury  to  bo  suffered  by  defendants,  it 
would  be  necessary  that  it  should  appear  not  only  that  the  easement 
to  be  extinguished  was  the  same,  but  that  the  estates  to  be  affected 
were  so  similar  as  to  afford  a  biisis  of  comparison.  This  does  not 
appear  in  the  present  case.  The  buildings  affected  are  known  as 
Uos.  31  and  33  Third  avenue.  The  defendant  Morris  owns  No.  31 
in  fee  and  holds  a  ground  lease  of  No.  33,  subject  to  renewals  at  the 
option  of  the  landlord.  He  also  owns  the  building  on  No.  33.  The 
defendant  Stuyvesant  owns  the  fee  of  No.  33,  subject  to  the  lease 
to  defendant  Morris.  The  defendant  Gaffney  liolds  a  lease  of  No. 
31  expiring  in  1900,  and  the  defendant  Brown  is  a  sub-lessee 
under  defendant  of  No.  33.  We  consider  that  the  extent  and  qual- 
ity of  these  various  estates  in  the  abutting  property  differ  so  radi- 
cally from  the  extent  and  quality  of  defendant's  estates  therein  that 
the  evidence  offered  would  have  been  of  no  value  in  determining 
the  question  of  value  which  the  commissioners  were  called  upon  to 
determine.  It  might  not  have  been  reversible  error  to  have  received 
the  evidence,  but  it  certainly  was  not  such  error  to  reject  it.  {Matter 
of  Thompson,  supra.)  We  find  no  legal  error  in  the  proceedings  of 
the  commissioners  and  no  apparent  inadequacy  in  the  amount  of 
their  award. 

The  order  appealed  from  will,  therefore,  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  motion  to  confirm  the  final 
order  granted. 

Inoraham,  McLaughlin,  Clarke  and  Houghton,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted. 
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GusTAv  E.  Kissel  and  Others,  Respondents,  v,  Chicago  and 
Eastern  Illinois  Railroad  Company  and  Others,  Appellants, 
Impleaded  with  Colonial  Trust  Company,  Respondent. 

First  Department,  June  26,  1908. 

Bailroad  —  suit  by  minority  holders  of  trust  certificates  to  enjoin  execa- 
tion  of  traffic  agreement  —  equitable  relief  denied. 

Suit  in  equity  to  obtain  a  decree  declaring  a  certain  traffic  agreement  between 
defendant  railr.)ads  to  be  void  and  to  enjoin  the  payment  of  certain  moneys 
thereunder. 

The  St.  Louis  and  San  Francisco  Railroad  Company  (l^ereafter  called  the  San 
Francisco  company)  purchased  all  the  common  stock  of  the  Chicago  and  Easttra 
Illinois  Railroad  Company  (hereafter  called  the  Chicago  company),  and,  in  l.t  ii 
of  cash  payments,  issued  stock-trust  certificates  to  the  stockholders  of  the  Ch  - 
cago  company  on  which  the  San  Francisco  company  at  a  stated  future  datt* 
agreed  to  pay  a  sum  certain  for  each  share  of  stock  represented  by  the  tru-^t 
certificates  on  the  surrender  thereof  and  in  the  meantime  a  stated  dividemi  on 
each  share  semi-annually.  To  secure  said  payments  the  San  Francisco  com- 
pany conveyed  the  legal  title  of  all  the  stock  of  the  Chicago  company  to  a  trustee 
for  the  benefit  of  the  holders  of  the  trust  certificates.  The  trust  agreement 
provided  that  the  San  Francisco  company,  while  not  in  default,  should  have 
the  right  to  receive  all  dividends  declared  by  the  Chicago  company  and  to  vote 
ui)on  all  shares  of  the  stock  of  said  company  held  at  any  time  by  the  trustt^ 
and  should  have  the  right  to  vote  that  the  Chicago  company'  issue  stock  or 
bonds  for  paying  or  redeeming  its  outstanding  obligations  or  the  obligations 
of  other  corporationii  owned  or  operated  by  it,  and  to  this  end  the  trustee 
should  issue  to  the  San  Francisco  company  suitable  powers  of  attorney  to 
enable  it  to  vote  on  the  stork.  It  was  further  provided  that  if  the  San  Fran- 
cisco jpompany  should  make  defaults  in  payment  of  principal  or  interest  on 
the  trust  certificates,  or  in  the  observance  or  performance  of  other  covenants 
on  its  part  made,  the  trustee  should  in  its  absolute  discretion  for  the  sole  and 
exclusive  benefit  of  the  holders  of  the  trust  certificates,  exercise  all  the  rights 
of  the  owners  of  the  common  stock  purchased  and  not  withdrawn  and  to  exer- 
cise the  voting  power  on  such  stock  in  its  discretion,  and  that  in  case  of 
default  by  the  San  Francisco  company  the  trustee  should,  on  the  written 
request  of  the  holders  of  two-thirds  of  the  trust  certificates  outstanding, 
declare  said  certificates  to  be  due  and  payable  and  that  the  holders  thereof 
should  then  become  enHtled  to  receive  the  stock  of  the  Chicago  company  from 
the  trustee;  that  in  case  of  default  the  trustee  misrht  vote  upon  the  shares  of 
stock  in  its  discretion  and  revoke  the  powers  of  attorney  or  proxies  given  to 
the  Chicago  company,  etc.  It  wns  further  provided  that  the  trustee  was  not 
required  to  take  notice  of  any  default  on  the  part  of  the  San  Francisco  corn- 


Digitized  by 


Google 


Kissel  v.  Chtoago  &  Eastern  Illinois  Railkoad  Co.     853 


App.  Div.]  First  Department,  June,  1908. 

pany  unless  notified  in  writing  by  the  holders  of  at  least  twenty  per  cent  of 
the  trust  certificates  outstanding  and  unless  reasonable  security  and  indemnity 
be  given. 

The  Chicago  company  controlled  as  aforesaid  by  the  San  Francisco  company 
wtis  in  good  financial  condition,  paying  dividends.  The  San  Francisco  com- 
pany also  controlled  the  St.  Louis,  Memphis  and  Southeastern  railroad  (here- 
after  called  the  Southeastern  railroad),  the  earnings  of  which  were  insufficient 
to  meet  its  fixed  charges,  inclu  ling  liabilities  on  outstanding  bonds.  In 
order  to  refund  the  debts  of  the  Southetistern  company  and  to  repay  the  San 
Francisco  company  for  advances  m:ide  to  it  on  account  of  the  construction  of 
its  lines  a  traffic  agreement  was  entered  into  between  the  San  Francisco  com- 
pany and  the  Chicago  company,  parties  of  the  first  part,  and  the  Southeastern 
company,  party  of  the  second  part,  wherein  it  was  provided  that,  as  the  South- 
eastern company  proposed  to  execute  new  bonds  and  inortgage  for  the  purpose 
of  refunding  its  outstanding  indebtedness  and  for  the  acquisition  of  additional 
lines  of  railroad,  the  parties  of  the  first  part  agreed  that  they  would  col- 
lectively interchange  with  the  Southeastern  company  a  sufficient  amount  of 
traffic  to  produce  a  n6t  revenue  to  the  Southeastern  company  sufficient  to  pay 
the  intere'^t  on  the  proposed  bonds  and  dividends  on  the  stock  of  the  South- 
eastern company  pledged  to  secure  the  same.  This  agreement  made  by  the 
directors  of  the  respective  companies  was  submitted  to  and  ratified  by  the 
majority  stockholders,  the  trustee  issuing  proxies  against  the  protest  of  the 
minority  holders  of  the  trust  certificates.  The  traffic  agreement  and  the  ratifi- 
cation thereof  were  made  without  concealment,  fraud  or  deceit. 

Held,  that  the  traffic  agreement  having  been  ratified  by  the  shareholders  of  all 
corporations  concerned,  and  there  being  no  fraud  or  deceit,  equity  would  not 
entertain  a  suit  by  the  holders  of  less  than  eight  per  cent  of  the  said  stock  trust 
certificates  to  declare  the  traffic  agreement  void  and  to  enjoin  its  execution. 

Clarke  and  Scott,  JJ.,  dissented,  with  opinions. 

Appeal  by  the  defendants,  the  Chicago  and  Eastern  Illinois 
Railroad  Company  and  others,  from  a  judgment  of  the  Supreme 
Conrt  in  favor  of  the  plaintiffs  and  the  defendant  Colonial  Trust 
Company,  entered  in  the  office  of  the  clerk  of  tiie  county  of  New 
York  on  the  2Sth  day  of  June,  1906,  upon  the  decision  of  the  court, 
rendered  after  a  trial  at  the  New  York  Special  Term,  declaring  a 
certain  traffic  agreement  between  the  defendant  railroad  companies 
to  be  void  and  enjoining  the  payment  of  certain  moneys  thereunder. 

W,  II.  Lyford  [Adrian  II.  Joline  with  him  on  the  brief ;  Joline^ 
Larhin  cfe  Rathhoiie^  attorneys],  for  the  railroad  companies, 
appellants. 

James  Byrne  of  counsel  [Byrne  <J&  Cutcheon^  attorneys]  for  the 
New  York  Security  and  Trust  Company,  appellant. 
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Henry  L,  Sthaaon  [Branson  Winthrop,  Albert  W,  Putnafn  and 
Felix  Franhfurter  with  him  on  the  brief ;  Winthrop  <&  StimsoUy 
attorneys],  for  the  respondents. 

Inqraham,  J. : 

The  situation  as  it  existed  at  tlie  time  this  contract,  which  the 
court  has  set  aside,  was  made,  was  as  follows:  The  defendant 
Colonial  Trust  Company  was  the  owner  of  substantially  all  of  the 
stock  of  the  Chicago  and  Eastern  Illinois  Kailroad  Company  in 
trust  to  secure  the  payment  of  certain  obligations  of  the  St.  Lcnis 
and  San  Francisco  Railroad  Company  under  an  agreement  between 
the  St.  Louis  and  San  Francisco  Railroad  Company,  called  the 
San  Francisco  Railroad  Company,  of  the  first  part,  and  the  Colonial 
Trust  Company,  the  predecessor  of  the  defendant,  the  Trust  Com- 
pany of  America,  of  the  second  part.  It  recites  that  the  Chicago 
and  Eastern  Illinois  Railroad  Company,  called  the  Chicago  com- 
pany, was  a  corporation  organized  under  the  laws  of  the  States  of 
Illinois  and  Indiana,  and  was  the  owner  of  a  line  of  railroad  in  the 
State  of  Illinois;  that  the  railroad  of  the  Chicago  company  and  of 
the  San  Francisco  company  connect  and  form  a  continuous  line  of 
railroad ;  that  the  Chicago  company  has  a  capital  stock  of 
$25,000,000,  being  250,000  shares  of  stock,  of  which  the  plaintiflEs 
own  7,500  shares;  that  the  San  Francisco  company  pix)iK>sed  to 
purchase  all  the  shares  of  common  stock  of  the  Chicago  company, 
and,  in  payment  of  the  purchase  price  of  the  shares  of  said  common 
stock  which  the  railroad  company  might  purchase,  had  detennined 
to  issue  a  ten  per  cent  stock  trust  certificate  of  the  railroad  com- 
pany ;  that  the  San  Francisco  company  would  pay  to  the  registered 
holder  of  these  stock  trust  certificates  on  the  1st  of  July,  1942,  at 
the  oflice  of  the  trust  company  in  the  city  of  New  York,  the  sum  of 
$250  in  respect  of  each  share  of  said  stock  represented  by  the 
stock  trust  certificates  on  the  surrender  thereof,  and  on  such  pay- 
ment the  railroad  company  would  be  entitled  to  receive  from  the 
trust  company  certificates  of  common  stock  of  the  Chicago 
company  to  the  amount  therein  enumerated ;  that  until  the 
1st  day  of  July,  19-1:2,  or  the  earlier  redemption  of  the  stock  trust 
certificates,  the  San  Francisco  comjmny  would  pay  to  the  registei-ed 
holders  thereof  a  dividend  of  $5  on  each  6hai*e  of  said  stock  repre- 
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sented  by  the  stock  trust  certificates  semi-annually  on  tlie  first  days 
of  January  and  July  ensuing  the  sale  of  the  certificates  ;  that  if  the 
San  Francisco  company  should  fail  to  pay  any  sucli  dividend  within 
thirty  days  after  demand  shall  have  been  made  on  the  company, 
then  such  default  so  continuing  the  registered  holders  of  the  cer- 
tificates might  surrender  the  same  to  the  trust  company  and  in 
exchange  therefor  upon  demand  should  be  entitled,  subject  to  the 
provisions  of  the  trust  agreement,  to  receive  certificates  for  shares 
of  common  stock  of  the  Chicago  company  to  the  amount  enumer- 
ated ;  that  the  San  Francisco  company  had  the  right  to  pay  the 
amount  provided  for  on  any  day  when  a  dividend  was  payable, 
whereupon  the  company  would  be  entitled  to  receive  from  the  trust 
company  the  shares  of  common  stock  held  by  the  trust  company 
and  all  liability  on  the  part  of  the  San  Francisco  company  would 
then  cease;  tJiat  the  stock  certificate  was  issued  under  the  trust 
agreement  between  the  San  Francisco  company  and  Colonial  Trust 
Company  to  which  reference  was  made  for  the  nature  and  extent 
of  the  security,  the  rights  of  the  holders  of  the  stock  trust  certifi- 
cates, and  the  terms  and  conditions  upon  which  the  stock  trust 
certificates  could  be  issued  and  were  secured.  The  agreement  then 
provided  that  to  secure  the  payment  of  these  stock  certificates  and 
of  the  dividends  secured  thereby,  the  San  Francisco  company 
assigned,  transferred,  pledged  and  set  over  to  the  trustee  all  shares 
of  common  stock  of  the  Chicago  company  which  the  railroad  com- 
pany might  have  acquired,  or  might  at  any  time  acquire,  to  have 
and  to  hold  all  and  singular  said  shares  of  common  stock  unto  the 
trustee  and  its  successors  in  the  trust,  and  its  or  their  assigns,  in  trust, 
nevertheless  for  the  common  and  eqiial  uae^  benefit  and  security 
of  all  and  singular  the  person  or  persons  who  should  from  time  to 
time  be  holders  of  the  stock  trust  certificates,  and  without  prefer- 
ence, subject  to  the  terms,  provisions  and  stipulations  in  the  stock 
trust  certificates  contained,  and  for  the  uses  and  purpose  and  upon 
and  subject  to  the  terms,  conditions,  provisos  and  agreements  there- 
inafter expressed  and  declared.  It  was  then  provided  that  upon 
payment  of  the  sum  of  money  in  the  stock  certificates  mentioned, 
for  principal  and  dividends,  that  the  estate',  right,  title  and  interest 
of  the  trustee  in  tlie  trust  and  in  the  trust  estate  should  cease, 
determine  and  become  void,  and  the  trustee  should  assign  or  cause 
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to  be  assigned  and  should  deliver  the  stock  held  in  trast  to  the  San 
Francisco  company  or  its  assigns,  and  sliould  cancel  and  satisfy  the 
trust  agreement ;  that  tlic  trustee  should  cause  to  be  transferred 
into  its  name  or  into  the  nuine  or  names  of  its  nominee  or  nominees, 
all  shares  of  tlie  common  stock  of  the  Chicago  company,  certificates 
of  which  should  be  delivered  to  the  trustee  thereunder,  and  nntil 
some  default  be  made  in  the  obligations  of  the  San  Francisco  com- 
pany to  pay  the  amount  required  to  be  paid  to  tlie  trustee, 
or  default  be  made  in  tlie  payment  of  the  principal  or  inter- 
est on  any  mortgage  bond  of  the  Chicago  compan}-,  or  defanlt 
be  made  in  tlie  payment  of  the  rent  reserved  under  any  lease 
made  to  the  Ciiicago  company,  or  default  be  made  in  the  l>ay- 
ment  or  performance  of  any  otiier  of  the  covenants,  conditions 
and  agreements  on  tlie  part  of  tlie  San  Francisco  company  in  the 
stock  trust  certificates  or  in  tiiis  trust  agreement  contained,  or  until 
a  permanent  receiver  of  tlie  Chicago  company  should  be  appointed, 
that  the  trustee  sliould  not  collect  or  be  entitled  to  collect  any  of 
the  dividends  from  time  to  time  declared  on  the  stock  of  the 
Chicago  company  held  by  the  trustee  under  the  trust  agreement ; 
and  that  the  trust  company  shall  pay  over  to  the  San  Francisco 
company  all  dividends  collected  by  it.  The  agreement  further  pro- 
vides that  the  San  Francisco  company  should  have  the  right,  not 
being  in  default  under  the  stock  trust  certificates  or  under  this 
trust  agreement,  to  vote  upon  all  shares  of  the  stock  of  the  Chicago 
company  at  any  time  held  by  the  trustee  thereunder  for  every  pur- 
pose not  contrary  to  the  covenants  or  guaranties  on  the  part  of 
the  railroad  company  set  forth  in  article  7  of  the  agreement,  to 
which  attention  will  be  called,  and  without  prejudice  to  such  gen- 
eral power  the  San  Francisco  company  should  have  the  right  to  vote 
to  authorize  the  Chicago  company  to  issue  its  stock,  common  or 
preferred,  or  to  issue  bonds  for  the  purpose  of  paying,  redeeming 
or  refunding  the  outstanding  obligations  of  the  Chicago  companj-  or 
bonds  or  other  obligations  of  other  corporations  secured  by  a  mortgage 
or  deed  of  trust  up(»n  property  then  owned  or  operated  by  the  Chicago 
company  or  in  which  the  Chicago  company  may  then  have  an  inter- 
est, or  for  constructing,  purchasing  or  acquiring  in  some  other  manner 
other  lines  of  railway  or  other  i)r(>pcrty  or  interest  therein  or  stock 
or  bonds  or  other  obligations  of  other  railway  companies  or  of 
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acquiring  additional  property  or  of  providing  means  for  better- 
ments, improvements  or  additional  equipnjent  for  the  use  of  the 
Chicago  company ;  or  of  reimbursements  to  the  Chicago  company 
for  expenditures  made  by  it  after  the  1st  day  of  July,  1902,  or  for 
some  one  or  more  of  the  foregoing  purposes,  and  for  general 
refunding  or  repaying  purposes,  and  to  vote  to  autliorize  the 
Chicago  company  to  mortgage  its  railways,  franchises  and  property 
to  secure  any  bonds  so  issued ;  and  tlie  San  Francisco  company,  not 
being  in  default  as  aforesaid,  the  trust  company  should  from  time 
to  time  on  the  demand  of  the  railroad  company  cause  to  be  exe- 
cuted and  delivered  to  the  railroad  company  or  its  nominees,  suit- 
able powers  of  attorney  to  vote  on  such  shares.  It  was  further 
provided  that  if  tlie  San  Francisco  company  should  make  default  in 
the  payment  of  the  principal  of  any  of  the  stock  trust  certificates 
or  of  the  dividends  to  accrue  thereon,  or  in  the  observance 
or  performance  of  any  other  of  the  covenants  or  guaranties  of 
this  trust  agreement  on  its  part,  then  from  and  after  such 
default  and  as  long  as  sucli  default  should  continue,  the  tintstee 
should  exercise  in  its  ahsohite  discretion  for  the  sole  and  exclu- 
sive benefit  of  the  holders  of  the  stock  trust  certificates  from 
time  to  time  outstanding^  all  tlie  rights  of  owners  of  such  com- 
mon stock  from  time  to  time  held  by  the  trustee  and  not  with- 
drawn by  holders  of  the  stock  trust  certificates,  and  should  exercise 
the  voting  power  on  said  stock  in  its  discretion  and  should  collect 
the  dividends  on  said  stock  and  apply  the  same  as  provided 
hi  section  3  of  article  6.  Article  6  of  the  agreement  provides 
for  the  event  of  a  default  of  the  San  Francisco  company  in  the 
payment  provided  for  in  the  stock  trust  certificates  in  case  such 
default  should  continue  for  the  space  of  thirty  days  after  demand 
therefor  should  have  been  made  on  the  San  Francisco  company  at 
the  office  of  the  trust  company,  or  in  case  of  the  other  events  which 
are  called  default  by  section  2  of  that  article.  In  such  a  case  the 
trustee  should  upon  the  written  request  of  the  holders  of  two-thirds 
in  amount  of  the  stock  trust  certificates  then  outstanding,  and  not 
otherwise,  by  notice  delivered  to  the  San  Francisco  company 
declare  all  stock  trust  certificates  then  outstanding  to  be  due  and 
payable  immediately,  and  the  holders  of  the  stock  trust  certificates 
should  then  become  entitled  to  receive  the  shares  of  stock  therein 
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specified  from  the  trustee ;  that  if  any  one  or  more  of  the  "  events 
of  default"  should  happen,  then  and  in  every  such  case,  daring 
*the  continuance  of  such  default,  the  trustee  might  vote  upon  all 
such  shares  of  stock  in  its  discretion,  and  should  revoke  any  powers 
of  attorneys  or  proxies  wliich  it  may  have  executed  at  the  request 
of  the  railroad  company;  in  the  event  of  a  default  the  trustee 
might,  subject  to  any  right  of  withdrawal  under  the  article,  in  its 
discretion,  and  should  at  the  request  of  the  holders  of  a  majority  in 
amount  of  the  stock  trust  certificates  then  outstanding,  proceed  to 
sell  and  convert  into  money  the  stock  held  in  trust;  the  trustee, 
however,  instead  of  exercising  the  power  of  sale  might,  in  its  dis- 
cretion, proceed  by  suit  or  suits  as  the  trustee  may  be  advised  by 
counsel  to  enforce  the  payment  of  the  stock  trust  certificates  and  to 
enforce  the  trust  agreement,  and  all  remedies  conferred  by  the 
trust  agreement  should  be  deemed  cumulative  and  not  exclusive ; 
that  the  holders  of  not  less  than  two-thirds  in  amount  of  the  stock 
trust  certificates  outstanding  should  have  the  right  from  time  to 
time,  if  they  so  elect,  to  direct  tho  method  and  place  of  conducting 
any  and  all  proceedings  for  any  sale  of  the  trust  estate  or  for  tlie 
enforcement  of  the  trust  agreement  or  any  action  or  proceeding 
thereunder,  and  two-thirds  in  amount  of  the  stock  trust  certificates 
at  the  time  outstanding  might  waive  by  written  notice  to  the  San 
Francisco  company  and  to  the  trustee  any  default  under  the  trust 
agreement  or  under  the  stock  trust  certificates,  and  waive  the  exer- 
cise by  the  trustee  of  any  power  conferred  upon  the  trustee  under 
the  trust  agreement,  and  might  waive  any  right  consequent  upon 
such  default  to  withdraw  common  stock  in  exchange  for  stock  trust 
certificates,  and  such  action  or  waiver  by  holders  of  not  less  than 
two-thirds  in  amount  of  the  stock  trust  certificates  should  be  bind- 
ing on  all  holders  of  the  stock  trust  certificates.  Article  7  of 
the  agreement  imposes  certain  obligations  upon  the  San  Francisco 
company.  That  company  becomes  bound  to  pay  the  principal  and 
dividends  accruing  under  the  certificates  without  deduction  from 
either  principal  or  dividend  for  any  tax  or  taxes,  to  pay  and  discharge 
all  taxes,  etc.,  imposed  upon  the  trust  estate  or  any  part  thereof, 
the  principal  and  interest  of  all  bonds  of  the  Chicago  company,  all 
rent  reserved  in  any  leased  property  to  the  Chicago  company,  all 
taxes  and  assessments  which  might  be  imposed  upon  the  property 
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of  the  Chicago  company,  and  undertakes  that  until  all  the  stock 
trust  certificates  shall  have  been  paid  that  it  (the  San  Francisco 
company)  will  not  sanction  or  permit  the  issne  or  use  of  any  stock, 
bonds  or  certificates  of  indebtedness  of  the  Chicago  company  or  the 
use  of  the  proceeds  thereof  except  for  certain  specific  purposes ; 
but  any  bonds,  stock  or  certificates  of  indebtedness  that  might  be 
issued  to  refund,  repay  or  reimburse  any  sinking  fund  payments 
theretofore  made  should  be  used  only  for  some  one  or  more  of  the 
preceding  purposes  in  this  covenant  stated ;  until  all  the  stock  trust 
certificates  should  be  paid,  no  part  of  the  property  and  assets  stand- 
ing on  the  15tli  of  August,  1902,  on  the  books  of  the  Chicago  com- 
pany charged  to  the  account  thereon  designated  "  trust  assets  "  or 
the  proceeds  of  any  such  assets  should  be  applied  otherwise  tlian 
f  >i-  some  one  or  more  of  the  purposes  in  the  preceding  covenant 
stated,  for  which,  as  therein  stated,  the  Chicago  company  may  issue 
bonds ;  that  until  all  tlie  stock  trust  certificates  shall  be  paid  the 
San  Francisco  company  would  not  sanction  or  permit  the  sale  by  the 
Chicago  company  of  the  railway's  constituting  its  system  or  of  any 
essential  part  tliereof ;  but  such  covenant  notwithstanding,  the  trus- 
tee, upon  the  happening  of  any  default,  might  exercise  in  its  abso- 
lute discretion  the  voting  power  on  the  stock  of  the  Chicago  com- 
pany held  by  it  under  the  trust  agreement  for  any  purpose  the 
trustee  should  deem  expedient.  Article  8  provides  that  thi  trustee 
should  not  be  under  any  obligation  to  take  any  action  towards 
the  execution  or  enforcement  of  tlie  trust  thereby  created  unless 
the  holders  of  the  stock  trust  certificates  should  furnish  reason- 
able security  and  indemnity  against  such  expense  and  liability, 
nor  should  the  trustee  be  required  to  take  notice  of  any  default 
thereunder  unless  notified  in  writing  of  such  default  by  the  holders 
of  at  least  twenty  per  cent  in  amount  of  the  stock  trust  cer- 
tificates then  outstanding,  and  reasonable  security  and  indjinnity 
supplied;  nor  should  this  provision  affect  any  discretion  given  to 
the  trustee  to  determine  whether  or  not  the  trustee  would  take 
action  in  respect  to  such  default  or  to  take  action  without  such 
request.  Article  9  provides  for  the  acceptance  by  the  truetee 
of  tlie  trust.  It  is  provided  that  tlie  trustee  should,  until  it  shall 
have  received  written  notice  to  the  contrary  from  the  holders  of 
twenty   per  cent  in  amount  of  the   stock  trust  certificates  out- 
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standing,  for  all  tlie  purposes  of  the  trust  agreement,  assume  that  the 
Chicago  company  is  not  in  default;  that  no  receiver  has  Injen 
appointed  of  the  Chicago  company ;  that  the  San  Francisco  com- 
pany is  not  in  default  under  the  trust  agreement,  and  that  none 
of  the  events  denominated  "events  of  default"  had  happened. 
Article  10  provides  that  no  holder  of  any  stock  trust  certificate 
should  have  the  right  to  institute  any  suit,  action  or  proceed- 
ing at  law  or  in  equity  upon  or  in  respect  to  this  trust  agree- 
ment or  for  the  execution  of  any  trust  or  power  thereof,  or 
for  any  other  remedy  under  or  upon  this  trust  agreement  save 
subject  to  the  provisions  of  section  13,  article  6  thereof ;  nor  unless 
the  holders  of  twenty  per  cent  in  amount  of  the  stock  trust  certifi- 
cates then  outstanding  should  have  previously  given  to  the  trnstee 
written  notice  of  any  existing  default  and  of  the  continuance  thereof 
as  therein  provided;  nor  unless  the  holders  of  twenty  per  cent  in 
amount  of  the  stock  trust  certificates  then  outstanding  should  have 
made  written  request  upon  the  tinistee  and  sliould  have  afforded  it  a 
reasonable  opportunity  to  proceed  itself  to  exercise  the  powers 
therein  granted  or  to  institute  such  action,  suit  or  proceeding  in  its 
own  name  after  such  right  of  action  should  accrue  to  the  trustee, 
nor  unless  such  holder  or  holders  should  have  offered  to  the  trustee 
security  against  the  costs,  expenses  and  liabilities  incurred ;  it  being 
intended  that  no  one  or  more  of  tlie  holders  of  the  stock  trust  cer- 
tificates should  have  any  right  in  any  manner  whatever  to  affect, 
disturb  or  prejudice  the  lien  of  the  trust  agreement  by  his  or  tlieir 
action,  or  to  enforce  any  right  thereunder  except  in  the  manner 
therein  provided;  but  the  foregoing  provision  is  to  protect  the 
trustee  and  sliould  not  be  construed  to  affect  any  discretion  or 
power  by  any  provision  of  the  trust  agreement  given  to  the  trustee 
to/determine  whether  or  not  it  should  take  action  in  respect  of  any 
default  without  such  notice  or  request  from  stock  trust  certificate 
holders,  or  to  affect  any  other  discretion  or  power  given  to  the 
trustee. 

Under  this  agreement  the  plaintiffs  and  other  shareholders  of  the 
Chicago  and  Eastern  Illinois  Railroad  Company  transferred  their 
stock  to  the  trust  company  and  received  stock  trust  certificates, 
whereupon  the  trust  company  caused  the  stock  to  be  transferred 
upon  the  books  of  the  Chicago  company  in  its  own  name  and  is 
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now  the  holder  of  a  large  majority  of  tlie  stock  of  the  Chicago  com- 
pany. As  between  these  holders  of  the  stock  deposited  under  this 
agreement  and  the  San  Francisco  company,  the  San  Francisco  com- 
pany became  the  owners  of  the  stock.  The  plaintiffs  and  their 
associates  became  the  owners  of  the  obligations  of  the  San  Francisco 
company  to  pay  at  a  date  named  $250  for  each  share  of  the  stock 
of  the  Chicago  company  and  became  obligated  in  the  meantime  to 
pay  an  amount  equal  to  ten  per  cent  of  the  par  value  of  the 
Chicago  company's  stock  per  year.  As  long  as  it  continued  to 
make  such  payments  and  none  of  the  events  designated  defaults  in 
the  agreement  had  occurred,  it  became  entitled  to  receive  all  divi- 
dends declared  by  tlie  Chicago  company.  The  stock  of  the  Chicago 
company  was  deposited  with  the  trustee  to  secure  performance  of 
the  obligations  of  the  San  Francisco  company  to  pay  the  amounts 
that  the  San  Francisco  company  had  agreed  to  pay.  The  San  Fran- 
cisco company  purchased  the  stock  and  had  become  its  owner  sub- 
ject to  the  trust  and  entered  into  certain  covenants  with  the  trust 
company  which  for  the  protection  of  the  trust  property  the  trustee 
could  enforce.  But  the  holders  of  the  stock  of  the  Chicago  com- 
pany who  received  these  stock  trust  certificates  were  not  directly 
parties  to  the  agreement  and  could  acquire  no  rights  under  it  except 
those  rights  which  were  reserved  to  them  by  its  terms.  Not  being  par- 
ties to  it,  but  having  by  their  voluntary  action  constituted  the  trustee 
their  trustee  for  the  protection  and  enforcement  of  their  rights,  it  is 
quite  clear  that  they  could  maintain  no  suit  at  law  or  in  equity  in  rela- 
tion to  the  trust  property  or  to  enforce  the  rights  of  the  trustee  under 
the  agreement  except  after  a  request  to  the  trustee  to  enforce  such 
rights  and  a  refusal  of  the  trustee  to  comply  with  that  request. 
But  as  to  the  conditions  upon  which  they  were  entitled  to  request 
the  trustee  to  enforce  the  trust  agreement,  it  seems  to  me  that  they 
were  clearly  bound  by  the  terms  of  the  trust  agreement  itself  and 
in  the  absence  of  fraud  or  collusion  their  right  to  insist  upon  default 
in  the  performance  of  any  of  the  obligations  imposed  upon  the  San 
Francisco  company  or  upon  the  Chicago  company  must  be  governed 
by  the  instrument  itself  by  the  terms  of  which  they  were  bound 
when  they  entered  into  the  agreement  and  delivered  their  stock  to 
the  San  Francisco  company  or  to  the  trust  company  under  the  agree- 
ment, and  under  which  they  had  actually  sold  their  stock  to  the 
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San  Francisco  company.  There  is  no  justification  for  a  suspicion 
that  the  trust  company  has  not  acted  in  entire  good  faith  in  carry- 
ini^  out  the  wishes  of  a  vast  majority  of  the  holders  of  these  stock 
trust  certificates.  The  agreement  contains  provisions  regulating  in 
detail  the  terms  and  conditions  upon  which  the  trustee  can  be 
required  to  enforce  tlie  agreement,  it  being  entirely  clear  that  it 
was  the  understanding  of  all  the  parties  that  until  at  least  twenty 
per  cent  of  the  stock  trust  certificates  then  outstanding  should  join 
in  a  request  to  the  trustee  to  enforce  the  agreement  that  it  was 
under  no  obligation  to  take  any  action  for  that  purpose.  The  trus- 
tee became  the  record  owner  of  the  stock  and  upon  that  stock  the 
trustee  had  the  right  to  vote.  It  obligated  itself  to  give  that  right 
by  power  of  attorney  or  proxy  to  the  San  Francisco  company,  but 
the  power  thus  given  to  the  San  Francisco  company  was  not  to  be 
used  to  accomplish  certain  results  specified.  But  there  was  nothing 
in  this  agreement  that  restricted  the  power  of  the  trustee  if  it  was 
considered  for  the  benefit  of  the  stock  trust  certificate  holders  to 
vote  to  accomplish  any  of  those  purposes.  There  is  no  provision 
in  this  agreement  that  prohibits  the  trustee,  as  the  owner  of  the 
legal  title  of  the  stock,  from  voting  on  such  stock  in  any  way  that 
it  considered  to  be  to  the  advantage  of  the  trust  for  which  it  is  trus- 
tee, and  when  there  was  presented  to  the  trustee  a  question  as  to 
whetlier  or  not  the  trust  company  would  revoke  its  proxy  or  ])ower 
of  attorney  or  whether  it  would  take  into  its  hands  the  management 
of  the  property  because  of  a  proposed  violation  of  this  covenant, 
the  agreement  in  perfectly  plain  terms  provided  that  there  should 
be  no  obligation  upon  the  trustee  to  enforce  the  provision  of  the 
agreement  except  upon  the  request  in  writing  of  twenty  per  cent 
of  the  outstanding  stock  trust  certificate  holders. 

The  complaint  seems  to  be  based  upon  the  existence  of  some  trust 
relation  between  the  San  Francisco  company  and  these  certificate 
holdei*s.  But  it  seems  to  me  that  the  agreement  will  be  searched  in 
vain  for  the  slightest  trust  obligation  that  exists  either  as  between 
the  trust  company  and  the  San  Francisco  company,  or  the  holders 
of  the  stock  trust  certificates  and  the  San  Francisco  company.  The 
allegations  of  the  complaint  that  there  is  an  obligation  that  the 
Chicago  company  should  not  issue  any  securities  except  for  the  pur- 
poses named  is  expressly  negatived  by  the  agreement  itself.    The 
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Chicago  company  was  not  a  party  to  it  and  there  is  no  provision  in 
it  tliat  the  Chicago  company  should  not  exercise  any  of  its  corpo- 
rate franchises  not  prohibited  by  law.  Tlie  San  Francisco  company 
agreed  that  in  pui*snance  of  its  control  of  the  Chicago  company  by 
virtue  of  any  power  of  attorney  or  proxy  that  it  might  receive  from 
the  trustee  it  would  not  cause  such  securities  to  be  issued.  By  sec- 
tion 3,  article  6,  it  is  provided  that  the  railroad  company  should 
have  the  right,  not  being  in  default,  to  vote  upon  all  shares  of  stock 
of  the  Chicago  company  held  by  the  trustee  for  the  full  perform- 
ance by  the  Chicago  company  of  all  its  corporate  duties  and  the 
maintenance  of  its  corporate  authority  and  franchises  and  for  every 
other  purpose  not  contrary  to  the  covenants  or  guaranties  on  the 
part  of  the  railroad  set  forth  in  article  7  thereof.  The  provisions 
of  article  7  are  all  obligations  imposed  upon  the  San  Francisco  com- 
pany and  the  clause  limiting  the  objects  for  which  the  stocks,  bonds 
or  certificates  of  indebtedness  of  the  Chicago  company  are  to  be 
issued  is  a  covenant  on  behalf  of  the  railroad  company  that  it  will 
not  sanction  or  permit  the  issue  or  use  of  any  stocks,  bonds  or 
certificates  of  indebtedness  except  for  certain  purposes  therein 
named. 

The  original  plahititfs,  Kessel  and  Eaumer,  were  the  owners  of 
these  stock  trust  certificates  of  the  par  value  of  $1,377,000,  which 
was  something  less  than  eight  per  cent  of  the  total  amount  of 
outstanding  certificates.  The  San  Francisco  company  under  this 
trust  agreement  had  received  a  proxy  to  vote  upon  the  stock  held 
by  the  trust  company  and  had  elected  directors  and  officers  of  the 
Eastern  Illinois  company  under  its  control  and  identified  with  the 
San  Francisco  company.  There  was  also  a  corporation  known  as 
the  St.  Louis,  Memphis  and  Southeastern  Railroad  Company  the 
ktock  of  which  was  also  owned  by  the  San  Francisco  company  and 
which  it  also  controlled.  The  three  companies,  therefore,  the  San 
Francisco  company,  the  South'eastern  company  and  the  Eastern 
Illinois  company,  were  substantially  controlled  by  those  in  control 
of  the  San  Francisco  company. 

That  being  the  situation,  the  persons  in  control  of  these  three 
railroad  companies  devised  this  agreement  that  has  been  set  aside, 
which  has  been  called  a  traffic  agreement.  I  will  assume  withoni 
deciding  that  this  traffic  agreement  violated  the  spirit  if  not  the 
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letter  of  the  trust  agreement,  and  imposed  an  obligation  upon  the 
Chicago  company  which  the  San  Francisco  company  had  agreed 
that  it  would  not  impose.  I  will  also  assume  that  this  agreement 
until  actually  ratified  by  tlie  stockholders  of  the  three  companies 
was  voidable  by  either  of  the  corporations  who  were  parties  to  it, 
and  particularly  by  the  Eastern  Illinois  company,  which  appears  to 
have  been  the  most  responsible  of  the  three  and  to  have  apparently 
received  less  benefit  from  the  agreement  than  either  of  the  others. 
This  traffic  agreement  was  then  presented  to  the  stockholders  of  the 
various  companies  for  tlieir  action  in  relation  to  it.  I  will  ako 
assume  that  the  Colonial  Trust  Company,  who  was  the  owner  of 
substantially  all  of  the  stock  of  the  Eastern  Illinois  company,  could 
have  repudiated  the  agreement  and  refused  to  vote  the  stock  held 
by  it  to  ratify  it,  and  upon  the  refusal  of  the  stockholders  to  ratify 
the  agreement  it  would  have  been  void  and  of  no  effect  The 
original  plaintiffs,  owning  something  less  than  eight  per  cent  of 
the  outstanding  stock  trust  certificates,  notified  the  trust  company 
that  this  agreement  was  in  violation  of  the  trust  agreement,  and 
insisted  that  the  trust  company  should  refuse  to  vote  the  stock  held 
by  it  in  trust  to  ratify  the  agreement,  and  should  take  measures  t# 
prevent  the  agreement  from  being  executed 'or  ratified.  They 
failed,  however,  to  induce  the  holders  of  twenty  per  cent  of 
the  outstanding  stock  trust  certificates  to  join  with  them,  and  as 
under  the  agreement  no  holder  or  holders  of  stock  trust  certifi- 
cates unless  they  held  twenty  per  cent  of  those  outstanding  could 
require  the  trustee  to  enforce  the  agreement  or  compel  the  trustee 
to  take  any  action  under  it,  the  trustee  refused  to  proceed.  The 
trustee,  therefore,  had  full  knowledge  of  the  situation  that  an 
agreement  had  been  executed  by  the  officers  of  the  Eastern 
Illinois  company,  which  it  was  claimed  by  a  substantial  number  of 
stock  certificate  holders  was  in  violation  of  the  trust  agreement, 
and  that  those  certificate  holders  insisted  that  the  agreement  alionld 
not  be  ratified. 

It  is  clear  that  this  agreement  was  not  ultra  vires.  All  of  the 
parties  to  the  agreement  had  power  to  make  it,  and  the  question  pre- 
sented to  the  directors  of  these  three  companies  and  subsequently  to 
the  stockholders  wlien  asked  to  ratify  the  contract  was  whether  the 
contract  was  for  the  interest  of  the  company  that  they  represented. 
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The  San  Francisco  company  had  agreed  with  tlie  trust  company  that 
it  would  not  "sanction  or  permit"  the  imposition  of  any  obligation 
upon  the  Eastern  Illinois  company  except  for  certain  specified  pur- 
poses. It  proposed  to  authorized  the  Eastern  Illinois  company  to 
execute  a  contract  which  did  impose  an  obligation  upon  that  com- 
pany, and  it  asked  the  corporation  with  whom  it  had  made  this 
agreement,  who  held  substantially  all  of  the  stock  of  the  company, 
to  ratify  and  approve  the  agreement.  The  stock  trust  certificates 
contained  certain  provisions  which  each  holder  of  them  would  be 
entitled  to  enforce.  But  as  to  the  details  of  the  management  of 
the  road  pending  the  creation  of  the  trust,  the  obligations  which 
were  to  be  imposed  upon  the  Eastern  Illinois  company,  or  which 
the  board  of  directors  of  that  company  should  have  the  right  to 
impose  upon  it,  the  method  by  which  the  trust  company  as  the 
owner  of  tlie  stock  should  vote  upon  the  shares  held  by  it  or  the 
purposes  for  which  the  proceeds  of  any  obligations  of  that  company 
were  to  be  used,  was  left  to  be  determined  by  the  trust  company 
acting  for  the  benefit  of  all  the  holders  of  the  stock  trust  certifi- 
cates. The  parties  to  the  trust  agreement  could  waive  any  stipula- 
tion in  the  contract  not  included  within  the  obligations  of  the  San 
Francisco  company  to  the  holders  of  the  stock  trust  certificates. 
Instead  of  attempting  to  vote  under  its  proxy  or  power  of  attorney 
to  ratify  this  contract  the  San  Francisco  company  applied  to  the 
trust  company  for  a  proxy  to  vote  upon  the  shares  of  stock  held  by 
the  trust  company  to  ratify  this  agreement.  There  was  no  secrecy, 
fraud  or  deceit  about  this  transaction.  The  trust  company  under- 
stood perfectly  well  what  it  was  doing.  The  original  plaintiffs  had 
protested  against  such  action  on  behalf  of  the  trust  company,  and 
insisted  upon  it  that  the  trust  company  should  refuse  to  vote  to 
ratify  the  agreement,  but  the  trustee  considering  it,  as  we  must 
assume,  for  the  benefit  of  its  cestuis  que  trustentj  and  for  the  bene- 
fit of  the  Eastern  Illinois  company,  issued  its  proxy  to  certain  per- 
sons named  to  vote  at  a  meeting  of  the  shareholders  of  the  Eastern 
Illinois  company  to  ratify  tiie  traffic  agreement.  Such  action  was 
had,  the  stockholders  of  all  three  companies  i-atified  it,  and  it 
became  thereby  a  valid  contract  between  the  three  companies. 
Immediately  after  the  ratification  of  this  contract  a  large  number 
App.  Div.— Vol.  CXXVI.        55 
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of  bonds  of  the  Southeastern  company  were  issued,  based  upon  the 
rights  that  had  accrued  to  the  Southeastern  company  under  this  I 
ratified  agreement,  which  had  become  a  valid  contract  upon  its 
ratification  by  the  stockholders  of  the  three  companies  who  were 
parties  to  it.  Those  bonds,  which  were  expressly  secured  by  tbe 
advantages  which  accrued  to  the  Southeastern  company  by  this 
ratified  contract,  were  delivered  for  a  valuable  consideration  to 
bondholders,  who  received  them  relying  upon  the  rights  secured  to 
the  Southeastern  company  by  this  contract  These  bonds  were 
actually  issued,  as  I  understand  the  record,  before  the  commencement 
of  this  suit.  The  original  plaintiffs  then,  as  the  owners  of  less 
than  eight  per  cent  of  the  stock  trust  certificates,  commenced  this 
action  to  have  that  contract  declared  void.  The  trustee  for  the 
bonds  issued  by  the  Southeastern  company  was  made  a  party  to  the 
action,  and  it  is  alleged  that  that  trustee  had  notice  of  this  claim  made 
by  the  plaintiffs  prior  to  tlie  issuance  of  those  bonds.  It  is  insisted 
by  this  trustee  that  the  rights  of  the  bondholders  that  it  i-epresentB 
could  not  be  affected  by  the  subsequent  action  of  the  minority 
holders  of  the  stock  trust  certificates,  disapproviug  of  the  action  ot 
their  trustee  in  voting  stock  held  by  it  to  ratify  this  contract.  But 
the  holders  of  the  bonds  of  the  Southeastern  company  are  not 
parties  to  the  record  ;  they  had  no  opportunity  of  being  heard  before 
their  rights  to  have  this  contract  enforced  for  their  benefit  was 
destroyed ;  and  those  substantial  riglits  that  have  accrued  to  these 
bondholders  liave  been  swept  away  without  giving  them  their  dav 
in  court  or  an  opportunity  to  be  heard.  But  beyond  this  objection 
it  seems  to  me  that  tlie  court  had  no  power  to  declare  this  contract 
void  at  the  suit  of  the  minority  holders  of  the  stock  trust  certificates 
after  it  had  been  ratified,  when,  so  far  as  appears,  a  very  large 
majority  insists  that  the  contract  is  for  the  advantage  of  the 
Eastern  Illinois  company,  and  wish  it  to  remain  as  a  binding  con- 
tract. As  before  stated,  the  contract  was  voidable,  and  not  void. 
It  became  a  binding  contract  upon  its  ratification  by  the  share- 
holders of  the  three  corporations  wlio  were  parties  to  it.  A  lai^ 
majority  of  the  stock  of  one  of  the  corporations  w^as  held  in 
trust  for  certain  stock  trust  certificate  holders,  and  their  trnstee 
voted  to  ratify  the  agreement.  A  majority  of  the  holdere  of  the 
trust  stock  certificates  have  certainly,  by  acquiescence,  ratified  the 


Digitized  by 


Google 


EissEL  V.  Chicago  &  Eastern  Illinois  Raiukoad  Co.     867 


App.  Div.]  First  Department,  June,  1908. 

action  of  their  trustee  in  ratifying  the  agreement,  and  have  never  in 
any  way  elected  to  disaffirm  that  act  or  to  repudiate  the  action  of 
tlieir  trustee,  and  as  before  stated,  so  far  as  appears,  now  insist  that 
the  ratification  of  the  agreement  was  an  essential  benefit  to  the  com- 
pany, the  stock  of  which  was  held  in  trust  for  them,  and  desire  that 
it  should  be  ratified  and  not  repudiated  or  rescinded.  There  is  no 
charge  that  the  Colonial  Trust  Company  acted  in  collusion  with  the 
San  Francisco  company  or  any  one  else  in  ratifying  this  contract; 
that  it  did  not  act  in  entire  good  faith  and  considered  it  for  the 
interest  of  its  cestuis  que  trustent  that  the  contract  should  be  rati- 
fied. There  is  no  element  of  fraud  or  deceit,  and,  so  far  as  I  can 
see,  the  question  is  one  simply  of  a  disagreement  between  a  minority 
and  majority  of  those  interested  in  this  stock,  by  which  the  minority 
seeks  to  control  the  majority  and  to  upset  an  arrangement  which 
has  been  made  by  the  majority,  and  which,  so  far  as  appears,  is 
entirely  satisfactory  to  it,  and  by  this  action  repudiate  an  agreement 
in  which  other  parties  have  in  good  faitli,  and  relying  upon  its 
terms,  acquired  a  vested  interest  without  making  such  persons 
parties  to  the  action. 

Since  the  decision  of  the  Court  of  Appeals  in  Continental  Ins. 
Co.  V.  N.  T.  A  n.  E.  It  Co.  (187  N.  Y.  225)  it  is  not  necessary  to 
discuss  the  question  as  to  whether  minority  stockholders  have  a 
right  to  a  judgment  reversing  the  action  of  the  majority  as  to  a 
matter  about  which  there  is  a  disagreement  which  is  not  ultra  vires 
of  the  corporation  and  where  no  fraud  is  alleged  or  proved.  The 
crucial  point  in  this  case  is  that  the  trustee  acting  for  all  the  certifi- 
cate holders  has  deliberately  ratified  this  agreement ;  that  it  acted 
in  good  faith  in  so  doing ;  that  a  majority  of  the  certificate  holders 
have  raised  no  objection  to  the  action  of  their  trustee,  and  that  third 
parties,  relying  upon  the  existence  of  this  contract,  have  acquired 
substantial  rights  thereunder.  Under  those  circumstances  it  seems 
to  me  that  the  court  will  not,  at  the  request  of  a  minority  of  the 
certificate  holders,  inquire  as  to  whether  the  majority  or  minority 
are  right  as  a  question  of  policy,  or  allow  by  its  judgment  the  action 
of  the  minority  to  control  the  majority  merely  because  of  a  dispute 
as  to  a  question  of  policy  in  relation  to  an  act  which  is  clearly  within 
the  power  of  the  corporation,  and  which  has  been  exercised  by  it. 

I  am  also  inclined  to  concur  with  the  presiding  justice  in  the  con- 
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elusion  arrived  at  by  him,  that  if  this  traffic  agreement  imposed 
upon  the  Chicago  company  an  obHgation  in  excess  of  that  contein 
plated  by  the  trust  agreement,  tlie  proper  relief  would  be  for  the 
Chicago  company  to  attack  such  an  agreement  when  it  was  sought 
to  be  enforced  as  against  it ;  and  that  an  action  to  set  aside  the 
agreement  by  the  holders  of  the  trust  stock  certificates  before  a 
default  by  the  San  Francisco  company  cannot  be  maintained. 

For  these  reasons  I  think  the  action  cannot  be  maintained,  and 
that  the  judgment  should,  therefore,  be  reversed  and  the  complaint 
dismissed,  with  costs. 

McLaughlin,  J.,  concurred  ;   Clakke  and  Scott,  JJ.,  dissented. 

Patterson,  P.  J. : 

It  is  unnecessary  to  restate  the  facts  of  this  case.  They  suflS- 
ciently  aj^pear  in  the  opinions  of  my  associates. 

The  principal  subjectto  be  considered  is  the  relation  of  the  San 
Francisco  company  and  the  former  owners  of  the  preferred  and 
common  stock  of  the  Chicago  and  Eastern  Illinois  Company  sold 
by  them  to  the  San  Francisco  company  to  and  with  the  Colonial 
Trust  Company.  As  I  understand  it  the  holders  of  the  stock  made 
an  absolute  sale  to  the  San  Francisco  company ;  they  parted  with 
title  and  with  possession  and  retained  no  proprietary  right  what- 
ever in  the  stock.  The  only  evidence  we  have  of  what  contract  or 
arrangement  existed  between  such  holders  and  the  San  Francisco 
company  is  contained  in  the  certificates  issued  by  the  San  Francisco 
company  and  the  trust  agreement.  When  the  stock  was  sold  the 
stockholders  changed  their  position  to  that  of  holders  of  the  certifi- 
cates of  the  San  Francisco  company,  and  whatever  rights  the 
plaintiffs  or  others  similarly  situated  have  are  derived  fix>m  or 
attributable  to  the  stipulations  of  the  certificates  and  the  trust 
agreement. 

The  stock  was  deposited  by  the  San  Francisco  company  as  pur- 
chaser and  owner  with  the  Colonial  Trust  Company  under  the  terms 
of  the  trust  agreement.  The  Colonial  Trust  Company  did  not 
become  the  owner  of  the  stock  ;  it  acquired  no  power  or  right  in 
the  administration  of  the  Chicago  and  Eastern  road  or  to  do  any- 
thing connected  with  such  contracts  as  that  road  might  make  in  the 
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course  of  administration.  The  voting  power  on  the  stock  was 
expressly  given  to  the  San  Francisco  company.  The  Colonial  Trust 
Company  did  not  become  the  real,  but  only  the  nominal  stockholder. 
Title  was  placed  in  it  only  for  the  purpose  of  protecting  the  holders 
of  the  certificates  of  the  San  Francisco  company,  and  the  provision 
was  made  in  the  trnst  agreement  for  giving  proxies  by  the  trust 
company  to  the  San  Francisco  company  or  to  those  who  might 
represent  the  interests  of  the  San  Francisco  company  in  the  Chicago 
company.  The  Colonial  Trnst  Company  had  nothing  whatever  to 
do  with  anytlnng  connected  with  the  holding  of  the  stock,  except 
to  furnish  the  instrument  necessary  to  enable  the  San  Francisco 
company  to  exercise  the  right  to  vote,  inasmuch  as  the  record 
holder  of  stock  would  be  entitled  otherwise  to  vote  upon  it,  and  the 
proxies  of  the  trust  company  were  merely  auxiliary  to  the  right  of 
the  San  Francisco  company  to  vote  as  it  chose.  Hence,  I  do  not 
agree  with  Mr.  Justice  Inoraham  on  the  point  that  the  Colonial 
Trust  Company  was  the  owner  of  the  stock  in  such  a  way  as  to 
exercise  a  control  or  power  over  the  right  to  vote,  which  was 
expressly  lodged  in  the  San  Francisco  company  by  the  terms  of  the 
trnst  agreement.  I  think  that  the  San  Francisco  company  had  the 
complete  control  of  the  Chicago  company,  the  intention  being  that 
the  Cliicago  company  should  be  connected  with  it  in  the  manage- 
ment and  control  of  what  might  be  called  a  combined  line  of  road, 
and  that  the  Colonial  Trust  Company  had  no  duty  whatever  to  per- 
form except  to  give  proxies  as  required,  and,  of  course,  to  see  that 
the  provisions  of  the  trust  agreement  were  duly  performed.  When 
that  trust  agreement  was  made  the  whole  of  the  proprietary  right 
in  the  road  of  the  Chicago  company  was  virtually  vested  in  tlie  San 
Francisco  company.  It  had  an  absolute  right  to  do  whatever  it 
pleased  with  the  net  revenues  and  with  the  product  of  the  operation 
of  the  Chicago  road,  except  that  it  could  do  nothing  that  would  be 
an  infraction  of  the  trust  agreement  or  of  the  provisions  of  the 
certificates  issued  by  it. 

The  right  of  the  San  Francisco  company  to  make  any  disposition 
it  pleased  of  the  net  income  derived  from  the  operation  of  the 
Chicago  road,  and  to  bind  that  company  by  contracts  connected 
with  operation  was  complete.  It  was  competent  to  the  San  Frati- 
cisco  company  in  the  control  of  the  Chicago  company  to  make  a  traffic 
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agreement  with  itself  or  with  any  other  company  that  it  deemed  to 
be  for  its  benefit  as  the  real  owner  of  the  Chicago  stock.  Tliere- 
forC)  the  San  Francisco  company  and  the  Chicago  company  under 
its  control  had  the  right  to  make  a  contract  and  to  perform  it  so 
long  as  there  is  no  <zct  done  in  violation  of  the  rights  of  the  holders 
of  the  certiiicates.  They  made  a  contract  which  on  its  face  is  one  of 
traffic  and  nothing  else.  The  motive  which  impelled  the  San  Fran- 
cisco company  to  make  that  contract  is  of  no  consequence  so  long 
as  the  Chicago  and  Eastern  Illinois  company  remains  in  its  control 
and  ownership. 

Here  is  a  traffic  agreement  valid  in  every  respect,  except  in  so 
far  as  by  its  terms  there  may  be  carried  over  an  obligation  of  the 
Chicago  company  to  pay  to  the  Soathwestern  company  after  defaalt 
made  by  the  San  Francisco  company  of  its  obligations  under  the 
trust  agreement.  As  I  regard  it,  the  San  Francisco  company  has  the 
right  until  default  to  use  the  revenues  of  the  Chicago  company  for 
any  legitimate  purpose.  We  cannot  say  that  the  traffic  agreement 
is  wholly  void,  as  was  determined  by  the  court  below.  It  is  not; 
bat  it  will  not  be  enforcible  against  the  Chicago  company  or  the 
holders  of  the  certificates  after  a  defaalt  that  may  accrue.  The 
only  infirmity  in  the  traffic  agreement  is  that  there  may  be  claimed 
under  it  a  liability  of  the  Chicago  company  after  default  is  made. 
I  agree  that  such  a  stipulation  is  unenforcible  against  the  holders  of 
the  certificates ;  but  that  being  so,  snch  holders  have  no  caase  of 
action  against  the  San  Francisco  company  or  the  Chicago  company 
until  some  act  is  done  or  threatened,  or  an  attempt  is  made  to  impose 
upon  them  an  obligation  which  cannot  bo  placed  upon  them  or  the 
Chicago  company  after  default.  This  is  not  a  case  of  a  clond  upon 
property  or  title  which  a  conrt  of  equity  can  remove.  It  is  simply 
a  case  where  there  is  only  potentiality  of  detriment  to  the  holders 
of  the  certificates  in  circumstances  which  may  never  arise,  and  it  is 
nothing  more  and  notliing  less. 

In  that  view  of  the  case  an  action  in  the  nature  of  a  bill  quia 
timet  will  not  lie,  for  snch  an  action  (assuming  it  may  be  brought 
as  to  instrnments  of  tlie  character  here  involved)  is  never  enter- 
tained upon  a  mere  possibility,  bnt  mast  be  fonnded  upon  an  actu- 
ally threatened  invasion  of  tlie  rights  of  plaintiffs.  When  default 
occurs  and  an  attempt  is  made  to  enforce  the  traffic  agreement 
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against  the  Chicago  company,  it  will  be  time  to  bring  or  resist  an 
action.  These  plaintiffs  having,  as  I  think,  no  present  claim  to 
relief,  the  court  should  not  enjoin  what  may  be  done  lawfully  under 
tiie  traffic  agreement. 

If  I  am  right  in  this  view  of  the  case,  the  consideration  of  other 
matters  connected  with  it  is  unnecessary,  but  I  should  add  that  if  I 
am  in  error  in  my  understanding  of  the  rights  of  the  parties,  I  think 
the  complaint  should  not  be  dismissed  because  of  a  failure  on  the 
part  of  the  plaintiffs  to  comply  with  the  provisions  contained  in  the 
trust  agreement  respecting  the  preliminaries  to  the  institution  of  an 
action  against  the  Colonial  Trust  Company.  Those  provisions  were 
made  for  the  benefit  of  that  company  and  might  be  waived,  and  by 
the  attitude  which  it  took  upon  the  trial  I  think  they  were  waived. 
A  court  of  equity  having  jurisdiction  of  the  person  and  of  the  sub- 
ject-matter awards  relief  according  to  the  rights  of  the  parties  as 
they  appear  at  the  close  of  the  proofs,  and  if  the  traffic  agreement 
can  on  these  proofs  be  set  aside  in  toto,  I  see  no  reason  why  it  may 
not  be  done  in  this  action. 

Clarke,  J.  (dissenting) : 

Defendant  Chicago  and  Eastern  Illinois  Railroad  Company  owns, 
and  has  for  many  years  owned,  certain  railroads  in  the  States  of 
Illinois  and  Indiana.  For  a  considerable  number  of  years  prior  to 
October  1,  1902,  these  railroads  had  been  successfully  operated  as 
an  independent  system.  Its  net  earnings  were  steadily  increasing 
and  for  the  fiscal  year  ending  June  30,  1902,  its  surplus,  after  pay- 
ment of  operating  expenses,  taxes,  rental,  interest  charges  and  divi- 
dends on  its  preferred  stock,  amounted  to  more  than  fourteen  per 
cent  on  its  common  stock.  Dividends  on  its  outstanding  common 
stock  were  declared  as  follows :  1898,  two  and  one  half  per  cent ; 
1899,  three  and  one-half  per  cent ;  1900,  four  and  one-half  per 
cent;  1901,  five  and  one-half  per  cent ;  1902,  six  percent.  It  had 
accumulated  in  its  treasury  a  surplus  amounting  to  $10,353,448.08 
in  quick  assets.  These  were  free  assets  subject  to  no  mortgage  or 
trust  lien. 

In  the  year  1902  the  defendant  St.  Louis  and  San  Francisco 
Railroad  Company  operated  and  still  operates  a  large  system  of 
railroads  lying  west  of  the  Mississippi  river  and  extending  across 
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the  Mississippi  river  at  Memphis  to  Birmingham,  Ala.  It  acquired 
a  large  portion  of  this  system  by  issuing  its  own  obligations  in 
exchange  for  the  stock  or  securities  of  the  acquired  properties.  In 
the  year  ending  June  30,  1904,  tlie  capitalization  of  the  Frisco  sys- 
tem, including  the  stocks,  bonds,  notes,  trust  certificates  and  bonded 
obligations,  amounted  to  over  $200,000,000,  and  the  surplns  income 
applicable  to  dividends  amounted  to  less  than  one  per  cent  of  that 
sum. 

In  August,  19Q2,  the  Frisco  company  issued  an  oflFer  to  the  stock- 
holders of  the  Eastern  Illinois  company  to  acquire  the  shares,  com- 
mon and  preferred,  thereof.  It  desired  to  purchase  the  Eastern 
Illinois  without  any  present  payment  for  the  stock  thereof.  It 
promised  to  pay  in  1942  or  upon  any  dividend  day  upon  thirty 
days'  notice  $260  a  share  for  the  common  stock  and  to  pay  $10 
per  year  dividends ;  $150  a  share  for  the  preferred  stock  and  $6 
a  year  dividend.  Tlie  stock,  when  deposited,  was  put  in  the  name 
of  the  trust  company,  which  became  the  owner  thereof  npon  the 
books  of  the  Eastern  Illinois,  but  which  held  such  stock,  under  the 
terms  of  the  trust  agreement,  as  security  to  the  former  owners,  tlie 
sellers,  to  whom  were  issued  trust  stock  certificates,  and  for  the 
benefit  of  the  Frisco  railroad  who,  by  the  proxy  which  the  trost 
company  agreed  to  deliver  to  it,  exercised  full  voting  power  therein 
and  so  controlled  the  railroad.  But  this  power  of  control  was  Kmited 
by  the  terms  of  tlie  agreement  and  for  the  benefit  of  the  old  stock- 
holdera  by  providing  that  the  Eastern  Illinois  should  be  continaed 
and  kept  up  as  a  going  concern  with  the  exercise  of  all  of  its  cor- 
porate powers,  rights,  privileges  and  uses,  and  by  the  provision  that 
the  voting  power  given  by  the  proxy  issued  by  the  holder  of  rec- 
ord, the  trust  company,  to  the  Frisco  company  should  not  be  used 
to  issue  stock,  bonds  or  certificates  of  indebtedness  for  any  other 
purpose  than  the  legitimate  purposes  of  the  preservation,  improve- 
ment and  betterment  of  the  Eastern  Illinois,  and  that  the  trust 
assets  which  stood  upon  the  Eastern  Illinois'  books  on  the  15th  of 
August,  1902,  amounting  to  upwards  of  $10,000,000,  should  only  be 
used  for  the  same  purposes,  that  is,  the  payment  of  debts  and  obli- 
gations and  for  the  improvement  and  betterment  of  the  Eastern 
Illinois  as  a  complete  corporate  individuality  and  a  going  concern, 
and  this  because  upon  any  default  of  thirty  days  in  the  payment  of 
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dividends  or  a  default  at  the  end  of  the  forty  years  in  the  payment 
of  the  amount  agreed  to  be  paid,  the  stock  of  the  Eastern  Illinois 
was  to  be  given  back  to  the  original  sellers  in  place  of  their  trust 
stock  certificates,  and  so,  of  course,  the  road  surrendered  to  them. 
And  by  the  terms  of  the  offer  of  deposit  and  by  tlie  terms  of  the 
agreement  itself,  the  certificate  holders  were  in  express  terms  made 
parties  to  that  agreement  and  were  possessed  of  the  rights,  privi- 
leges and  beneficial  interest  therein  provided  for.  The  object  of 
the  agreement  was  to  give  to  tlie  Frisco  road  tlie  benefit  of  the 
earnings  of  the  Eastern  Illinois  above  the  amount  necessary  to  pay 
its  operating  expenses,  fixed  obligations  and  the  dividends  agreed  to 
be  paid  to  tlie  certificate  holders,  but  as  security  for  the  payment 
^of  those  dividends  and  the  keeping  of  the  contract,  the  road  was  to 
be  kept  intact  and  the  new  management  made  possible  by  the  own- 
ership of  the  stock  was  limited  by  the  trust  agreement  in  the  things 
which  it  could  do.  This,  then,  was  more  than  a  conditional  sale 
where  possession  of  the  thing  itself,  that  is,  the  stock,  was  to  be 
given  back  in  case  of  default.  It  was  a  controlling  agreement  that 
while  possession  of  the  railroad,  evidenced  by  the  stock,  the  thing 
sold,  or  agreed  to  be  sold,  was  in  the  hands  of  the  conditional  pur- 
chaser, it  should  be  managed,  controlled  and  preserved  according  to 
the  prescribed  conditions  and  within  the  prescribed  limitations  of 
the  trust  agreement. 

The  defendant  St.  Louis,  Memphis  and  Southeastern  Bailroad 
Company,  a  Missouri  corporation,  hereafter  called  the  Southeastern 
company,  was  organized  on  or  about  January  8,  1902,  and  has  con- 
structed and  otherwise  acquired  certain  railroads  situated  in  the  States 
of  Missouri  and  Arkansas  and  lying  west  of  the  Mississippi  river  and 
south  of  St.  Louis.  On  or  about  January  10, 1902,  there  were  exe- 
cuted with  reference  to  the  Southeastern  company  certain  agreements 
to  wit,  (a)  a  construction  contract  between  the  Southeastern  com- 
pany and  the  Missouri  fend  Southeastern  Construction  Company ;  (J) 
an  agreement  between  the  said  construction  company  and  the  Frisco 
company ;  {c)  a  traffic  agreement  providing  for  the  interchange  of 
traffic  between  the  Frisco  company  and  the  Southeastern  company ; 
{d)  a  trackage  agreement  providing  for  certain  trackage  rights 
between  the  Frisco  company  and  the  Southeastern  company ;  (e) 
the  first  mortgage  of  the  Southeastern  company  to  the  Old  Colony 
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Trust  Company  and  John  F.  Shepley  as  trustees  to  secure  a  proposed 
issue  of  bonds  of  the  Southeastern  company.  Under  this  mortgage 
$9,188,500  bonds  were  issued  and  were  outstanding  on  April  14, 
1904.  The  foregoing  papers  were  all  dated  the  same  day,  were 
executed  with  reference  to  each  other  and  constituted  a  single  plan 
or  scheme  for  the  construction  or  acquisition  of  the  proposed  rail- 
roads of  the  Southeastern  company.  Thereafter  and  prior  to  April 
14,  1904,  and  pursuant  to  the  said  plan  or  scheme,  certain  of  the 
proposed  railroads  of  the  Southeastern  company  were  constructed 
or  acquired  and  operated  under  the  supervision  and  management 
of  the  engineers  and  traffic  manager  of  the  Frisco  company. 
Pursuant  to  said  plan  or  scheme,  the  Frisco  company,  long 
prior  to  April  14,  1904,  acquired  all  of  the  capital  stock  of 
the  Southeastern  company  at  a  price  of  about  $32  per  share  in 
the  collateral  trust  notes  of  the  Frisco  company.  For  the  purpose 
of  said  acquisition  the  Frisco  company  prior  to  said  date  issued 
about  $4,000,000  of  such  collateral  trust  notes  under  an  agreement 
with  the  Eastern  Trust  Company,  dated  November  1,  1902,  of  a 
somewhat  similar  nature  to  the  stock  trust  agreement  made  Lietween 
the  Frisco  company  and  the  Eastern  Illinois.  During  the  period 
of  construction  and  prior  to  April  14,  1904,  the  earnings  of  the  rail- 
roads of  the  Southeastern  company  were  credited  to  construction 
account,  which  account  was  in  the  control  of  the  officers  of  the 
Frisco  company,  and  the  expenses  of  said  construction  were  paid 
by  said  officers.  The  said  earnings  of  the  Southeastern  company 
at  no  time  during  said  period  equalled  its  running  expenses  and 
the  cost  of  construction  and  completion  of  its  said  railroad  lines 
exceeded  the  amount  realized  from  its  stock,  bonds  and  other 
securities  by  more  than  $3,500,000,  which  sum  was,  prior  to  April 
14,  1904,  advanced  by  the  Frisco  company  for  the  purpose  of  such 
construction.  On  or  about  November  30,  1903,  all  of  the  railroads 
constructed  or  acquired,  and  to  be  constructed  and  acquired,  and  all 
of  the  appurtenant  property  of  every  description  of  the  Southeastern 
company  were  leased  to  the  Frisco  company  for  a  term  of  ninety- 
nine  years.  Under  said  lease  the  Frisco  company  was  entitled  to 
the  immediate  possession  and  use  of  all  railroads  and  other  property 
of  the  Southeastern  company  and  to  receive  all  the  rents,  issues  and 
profits  thereof  and  was  obhgated  to  apply  the  net  earnings  of  the 
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leased  properties  to  the  taxes  and  interest  on  the  bonds  of  the  lessor, 
,and  thereafter  to  apply  them  in  payment  of  dividends  on  the  stock 
of  the  lessor,  said  stock  being  then  owned  by  the  Frisco  company 
itself. 

In  substance  and  effect  the  organization  of  tlie  Southeastern  com- 
pany was  merely  a  means  devised  by  the  Frisco  company  to  acquire 
a  certain  railroad  route.  The  Frisco  company  participated  in  the 
creation  of  the  Southeastern  company,  built  and  opei*ated  its  road 
under  the  supervision  of  the  Frisco  company's  officers,  absolutely 
controlled  its  traffic  policy,  owned  all  its  stock,  elected  its  directors 
and  officers,  and  eventually  leased  its  railroads  and  property  to 
itself. 

Shortly  prior  to  December  18,  1902,  the  St.  Louis  and  Gulf  Rail- 
way Company,  a  Missouri  corporation,  hereafter  called  the  Gulf 
company,  was  organized  to  construct,  acquire  and  operate  and  has 
constructed  and  acquired  certain  railroads  and  other  property  within 
the  States  of  Missouri  and  Arkansas  lying  south  of  the  city  of  St. 
Louis.  For  the  purpose  of  such  construction  and  acquisition,  the 
said  Gulf  company  executed  its  first  mortgage  to  the  St.  Louis 
Union  Trust  Company,  dated  December  18,  1902,  under  which 
mortgage  there  were  issued  and  outstanding  on  April  14,  1904, 
bonds  of  the  par  value  of  $5,862,000.  Some  time  after  the  date  of 
its  organization,  and  in  or  about  1903,  the  entire  capital  stock  of 
said  Gulf  company  was  acquired  by  the  Frisco  company  and  the 
said  Frisco  company  guaranteed  the  principal  and  interest  of  the 
entire  issue  of  said  bonds.  On  or  about  June  1,  1904,  all  the  rail- 
roads and  property  of  the  Gulf  company  were  conveyed  to  the 
Southeastern  company.  For  a  considerable  time  prior  to  April  14, 
1904,  and  ever  since,  the  operation  and  traffic  policies  and  the  cor- 
porate policy  and  actions  of  the  Gulf  company  have  been  com- 
pletely controlled  by  the  Frisco  company,  and  the  said  Gulf  company 
has  had  no  separate  or  independent  action  as  distinct  from  the  Frisco 
company. 

The  railroad  of  the  Southeastern  company  connects  physically 
with  that  of  the  Eastern  Illinois  company  at  Thel)es,  111.,  and  with 
that  of  the  Frisco  company  at  Lindenwood,  Mo.,  near  St.  Louis. 
Under  trackage  agreements  with  the  Frisco  company,  the  South- 
eastern company  operates  into  St.  Louis  over  the  tracks  of   the 
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Frisco  company,  wliich  tracks  connect  in  St.  Louis  with  the  tracks 
of  the  Big  Four  system  running  from  St.  Louis  to  Pana,  111.,  at 
which  point  the  tracks  of  the  Eastern  Illinois  company  physically 
connect  witli  the  said  tracks  of  the  Big  Four  system.  Both  the 
Frisco  company  and  the  Eastern  Illinois  company,  by  trackage 
agreement  have  tlie  right  to  operate  fully  all  through  traflSc  over  the 
said  tracks  of  the  Big  Four  system  between  St.  Louis,  Mo.,  and  Pana, 
111.,  for  a  period  of  999  years.  Prior  to  April  14,  1902,  it  became 
greatly  to  the  interests  of  the  Frisco  company  to  devise  a  means  of 
refunding  the  various  obligations  and  securities  aforesaid  created 
with  reference  to  the  properties  of  the  Southeastern  and  Gulf 
companies,  and  to  devise  a  means  of  carrying  said  obligations  which 
would  be  less  burdensome  to  the  Frisco  company.  The  earnings 
of  the  Southeastern  and  Gulf  companies  were  insufficient  to  meet 
their  iSxed  charges,  including  their  issues  of  bonds  above  mentioned, 
and  the  said  bonds  were  selling  below  par.  The  said  bonds  of  the 
Southeastern  company  and  Gulf  company  were  held,  to  a  very 
large  extent,  by  certain  syndicates,  some  of  which  syndicates  were 
about  to  expire  by  limitation  in  the  spring  and  summer  of  1904,  oq 
which  expiration  the  said  bonds  were  likely  to  become  scattered. 
The  collateral  notes  of  the  Frisco  company,  issued  for  the  purchase 
of  the  Southeastern  company's  stock,  were  also  largely  held  by  one 
of  said  syndicates,  and  the  Frisco  company  had  an  option  for  the 
purchase  or  redemption  of  said  collateral  notes  at  eighty-two  and 
one-half  per  cent  of  their  face  valu6,  which  expired  on  July  1, 1904. 

Accordingly,  the  Frisco  company  attempted  to  put  into  execution 
certain  plans  for  refunding  the  said  obligations  and  securities.  It 
first  proposed  to  organize  a  new  corporation  to  acquire  a  through  line 
from  Chicago  to  New  Orleans.  It  was  proposed  that  said  corpora- 
tion should  take  over  the  properties  of  the  Eastern  Illinois  and 
Southeastern  and  Gulf  companies  and  should  construct  the  remain- 
ing railroad  necesssary  to  reach  New  Orleans. 

This  was  a  large  proposition,  about  $175,000,000.  This  plan  was 
abandoned  for  the  time  on  the  advice  of  the  bankei-s  who  were  to 
finance  the  plan,  to  the  effect  that  the  securities  could  not  be  floated 
at  that  time. 

Thereafter  the  Frisco  company  proposed  a  second  plan,  to  the 
effect  that  the  above-mentioned  obligations  and  securities  of  the 
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Southeastern  and  Gulf  companies  should  be  purchased  by  the 
Eastern  Illinois  company,  and  that  the  Eastern  Illinois  company 
should  issue  its  bonds  for  about  $26,000,000  in  payment  therefor. 
Upon  learning  of  said  plan,  the  plaintiff  Kissel  and  certain  other 
large  holders  of  the  common  stock  trust  certificates  issued  under 
the  stock  trust  agreement,  with  reference  to  the  Eastern  Illinois 
company  stock,  protested  and  the  said  plan  was  abandoned. 

Thereafter  the  Frisco  company  offered  to  the  syndicates  holding 
the  Southeastern  and  Gulf  debt  to  issue  in  exchange  therefor  bonds 
of  the  Frisco  company  secured  by  a  mortgage  of  said  railroads  and 
property  of  the  Southeastern  company ;  but  the  said  proposition 
was  rejected  by  the  syndicates  as  not  satisfactory.  They  said  they 
were  satisfied  with  the  securities  they  had  and  did  not  want  to 
exchange  them  unless  they  could  get  something  better  than  they 
had  ;  that  they  had  practically  the  first  mortgage  on  the  St.  Louis, 
Memphis  and  Gulf  lines,  and  they  had  the  Frisco  collateral  trust 
notes,  and  they  practically  had  the  Frisco  as  a  guarantor  of  the 
bonds,  because  the  Frisco  owned  all  the  stock  that  was  underneath 
them,  and  they  stated  tliat  they  wanted  something  more  or  they 
preferred  to  stay  where  they  were,  and  refused  to  accept  the  new 
scheme  unless  the  bonds  and  obligations  to  be  issued  were  guaranteed 
by  the  Eastern  Illinois  company. 

Thereafter,  and  as  appears  conclusively  from  the  evidence,  for 
the  sole  purpose  of  refunding  said  Southeastern  and  Gulf  debt  and 
of  repaying  to  the  Frisco  company  the  advances  upon  the  construc- 
tion account  of  $3,500,000  which  it  had  advanced,  the  Frisco  com- 
pany devised  and  put  in  execution  the.  plan  under  review  in  this 
case.  Its  basis  was  the  so-called  traflSc  agreement  at  bar.  It  did 
not  have  its  inception  in  the  operating  or  traffic  departments  of  any 
of  these  railroads.  It  was  not  necessitated  by  any  emergency  in 
traffic  conditions.  It  was  not  caused  by  any  disruption  of  amicable 
relations  or  any  prospect  thereof.  The  parties  to  it  were  all  oper- 
ated and  conducted  as  one  road  under  the  same  management.  The 
Frisco  road  dominated  and  controlled  each  of  the  subsidiary  com- 
panies. It  nominated,  elected  and  kept  in  office  all  tlieir  directors 
and  operating  officers.  The  traffic  had  been  and  continued  to  be  as 
it  ordered  and  required,  and  there  was  absolutely  nothing  in  the 
practical  management  of  the  railroads  concerned  which  instigated 
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or  required  this  agreement.  It  was,  from  all  of  the  evidence  and  as 
evidenced  upon  the  face  thereof,  purely  a  financial  measure  dictated 
by  the  financial  necessities  of  the  situation,  brought  forward  as  the 
fourth  of  a  series  of  plans  to  refund  the  outstanding  obligations,  the 
syndicates  holding  which  were  about  to  be  dissolved,  the  members  of 
which  had  demanded  as  a  condition  of  their  consent  to  a  new 
refunding  scheme  the  guaranty  of  the  one  successful  and  dividend- 
paying  well-to-do  road  in  the  combination  possessed  of  a  handsome 
surplus,  to  wit,  tlie  Eastern  Illinois. 

It  is  impossible  to  read  this  record  and  to  reach  any  other  con- 
clusion than  the  one  just  stated.  It  was  not  a  traffic  agreement  as 
called,  but  a  financial  device  to  procure  a  solvent  guarantor  for  a 
refunding  scheme  for  the  benefit  of  the  dominant  interest,  the 
Frisco  road,  and  to  enable  it  to  extricate  itself  from  the  difficulties 
in  the  refunding  of  its  debts  and  obligations.  Indeed,  counsel  for 
the  railroads  unwittingly  corroborates  this  view,  for  he  says  in  his 
brief:  "With  this  substantial  guaranty  of  income  to  the  Southeast- 
ern Company,  the  then  holders  of  the  Southeastern  securities  were 
willing  to  part  with  their  securities  and  to  accept  in  lien  thereof  a 
materially  less  amount  of  short  term  securities." 

I  said  that  its  character  was  evidenced  upon  the  face  of  the  agree- 
ment. It  was  dated  April  14,  1904,  was  between  the  Frisco  com- 
pany and  the  Eastern  Illinois  company  as  parties  of  the  first  part^ 
and  the  Southeastern  company  as  party  of  tlie  second  part.  In 
other  words,  it  was  made  by  the  Frisco  company  with  itself.  It 
provides :  "  Whereas  all  lines  of  railroad  and  the  appurtenant  fran- 
chises, equipment  and  property  of  the  Southeastern  Company  are  sub- 
ject to  a  mortgage  dated  January  10, 1902,  made  to  the  Old  Colony 
Trust  Company  and  John  F.  Shepley  as  trustees,  to  secure  the  first 
mortgage  four  per  cent  gold  bonds  of  the  Southeastern  Company  of 
an  issue  limited  to  the  aggregate  amount  of  $13,000,000,  of  which 
bonds  to  the  amount  of  not  exceeding  $9,188,500  have  been  issued 
and  are  outstanding ;  and  whereas  the  Southeastern  Company,  for 
the  purpose  of  refunding  the  said  outstanding  first  mortgage  bonds 
of  the  Southeastern  Company  and  of  completing  its  lines  of  rail- 
road, and  of  refunding  outstanding  indebtedness,  incurred  for  tiie 
construction  and  completion  thereof,  and  for  tiie  acquisition  of  addi- 
tional line^  of  railroad,  proposes  to  execute  a  new  mortgage  to  bear 
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date  Jnne  1,  1904,  and  to  issue  thereunder  five  year  four  and  one- 
half  percent  gold  bonds  of  the  Southeastern  Company  aggregating 
in  principal  amount  $16,000,000,  of  which  the  interest  obligations 
of  the  Southeastern  Company  will  aggregate  $720,000  per  year; 
and  whereas  the  entire  capital  stock  of  the  Southeastern  Company, 
amounting  in  par  value  to  $12,500,000,  is  pledged  and  deposited 
with  Eastern  Trust  Company,  as  trustee  under  a  certain  trust 
agreement  dated  November  1,1902,  made  by  the  Frisco  Company 
to  secure  an  issue  of  four  per  cent  collateral  trust  gold  notes  of  the 
Frisco  Company,  and  amounts  aggregating  approximately  $3,700,000 
over  and  above  the  bonded  indebtedness  of  the  Southeastern  Com- 
pany  have  been  advanced  by  the  Frisco  Company  and  expended  in 
the  construction  of  the  railroad  lines  of  the  Southeastern  Company, 
and  the  Frisco  Company  proposes  to  retire  said  collateral  trust  gold 
notes  and  to  partially  reimburse  its  treasury  for  said  advances  to  the 
Southeasteni  Company  by  the  issue  and  sale  of  two  and  one-half 
year  five  per  cent  gold  notes  of  the  Frisco  Company  of  an  aggregate 
face  amount  of  $5,000,000  under  a  trust  agreement  to  bear  date  June 
1,  1904,  and  the  interest  obligations  on  such  new  gold  notes  will 
amount  to  the  sum  of  $250,000  per  year,  for  a  valuable  considera- 
tion, it  is  agreed  as  follows  :"»«■**  The  parties  of  the  first  part 
jointly  agree  that  they  will  collectively  interchange  with  the  rail- 
road lines  of  the  Southeastern  Company  a  sufficient  amount  of  traffic 
during  the  term  of  this  agreement  to  produce,  togetlier  with  the 
local  and  other  traffic  of  the  Southeastern  Company,  an  aggregate 
semi-annual  net  revenue  to  the  Southeastern  Company  of  not  less 
than  $485,000  over  and  above  all  expenses  of  maintenance,  opera- 
tion, repairs  and  renewals  of  and  taxes  on  the  railroad  property  of 
the  Southeastern  Company ;  said  amount  of  net  revenue  being  at 
least  sufficient  to  provide  the  interest  on  the  entire  proposed  issue  ot 
said  five  year  four  and  one-half  per  cent  gold  bonds  of  the  South- 
eastern Company,  and  a  dividend  of  $250,000  per  j^ear  upon  the 
capital  stock  of  the  Southeastern  Company,  pledged  to  secure  said 
proposed  issue  of  two  and  one-half  year  five  per  cent  gold  notes  of 
the  Frisco  Company ;  and  the  Southeastern  Company  agrees  that  said 
net  revenue  will  be  applied  semi-annually  to  the  payment  of  such 
interest  and  dividends  as  they  accrue,  and  to  the  extent  necessary 
to  pay  them  in  full.    *    *     ^    This  agreement  shall  be  and  remain 
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ill  force  from  the  first  day  of  June,  1904,  until  the  first  daj  of  Jane, 
1909,  and  thereafter  so  long  as  any  of  said  five  year  four  and  one- 
half  per  cent  gold  bonds  or  of  said  two  and  one-half  year  five  per 
cent  gold  notes  shall  remain  outstanding  and  unpaid." 

In  other  words,  by  this  agreement  the  Eastern  Illinois  guaranteed 
$970,000  per  year  for  five  years  and  thereafter  so  long  as  any  of 
said  bonds  should  remain  unpaid. 

This  agreement,  having  been  made  by  the  directors,  was  sub- 
mitted to  and  ratified  by  the  stockholders  at  a  meeting  lield  on 
June  1,  1904.  Out  of  52,590  shares  of  preferred  stock  represented 
and  72,155  shares  of  common  stock,  41,917  of  the  preferred  and 
72,124  common  were  represented  by  the  proxy  given  to  the  Frisco 
road  by  the  Colonial  Trust  Company,  in  spite  of  the  written  protest 
against  such  action  sent  by  counsel  for  the  plaintiff  Kissel  to  the 
trust  company. 

It  is  not  claimed  that  said  agreement  is  ultra  vires  the  corpora- 
tion. Being  an  agreement  within  the  powers  of  the  company,  and 
having  been  ratified  at  a  meeting  of  the  stockholders,  ordinarily 
that  would  have  been  an  end  of  this  matter.  But  this  was  not  an 
ordinary  case.  The  stock  trust  agreement  was  in  existence.  As  I 
read  that  agreement,  this  guaranty  offends  the  language  and  intent 
thereof.  I  have  no  doubt  that  the  limitations  of  said  agreement 
against  the  issuing  of  stock,  bonds  or  certificates  of  indebtedness  or 
the  use  of  the  trust  assets  of  said  company  for  any  other  purpose 
than  the  payment  of  its  own  debts,  obligations,  betterments  and 
improvements  covers  this  guaranty.  A  burden  was  put  upon  the 
road  which  was  pledged  to  bo  kept  intact  and  without  outside  obli- 
gations or  bonds  to  secure  the  payment  of  the  dividends  and  the 
payment  of  the  obligations  to  the  stockholders,  and  the  handing 
back  to  them  of  the  road,  in  case  of  default,  unimpaired  and  with- 
out additional  burden.  No  matter  what  the  form  of  words,  no 
matter  what  the  precise  definition  may  be,  the  intent  of  that  instni- 
ment  from  many  of  its  clauses  clearly  indicates  that  purpose,  and 
by  its  terms  the  trustee  thereunder  was  not  only  the  trustee  of  the 
Frisco  company,  the  proposed  purchaser  of  the  stock,  but  of  the 
certificate  holders,  who  were  the  sellers  thereof,  for  in  express  lan- 
guage they  are  made  cestuis  que  trustenty  and  I  think  have  a  right 
to  complain  and  to  ask  the  interposition  of  a  court  of  equity  to  pr&- 
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vent  or  to  undo  an  act  done  to  their  detriment  by  the  aid  of  their 
trustee  in  fnrnisliing  the  Frisco  company  tlie  proxies  by  which  it 
was  able  to  approve  the  action  of  its  directors  in  making  this  con- 
tract, which  evidently  is  not  for  the  benefit  of  the  certificate  trust 
holders,  may  be  detrimental  to  their  interests,  and  puts  a  serious 
obligation  upon  their  security,  and  so  it  comes  within  the  doctrine 
of  waste,  and,  as  I  understand  it,  a  cestui  que  trust  may  have  an 
action  in  equity  to  prevent  waste  of  the  trust  estate  by  the  trustee  or 
through  the  agency  of  the  trustee. 

Nor  is  this  action  to  be  defeated  under  tlie  requirement  of  the 
trust  instrument,  which  provides  that  actions  thereunder  need  not 
be  brought  by  the  trustee  except  upon  the  request  of  twenty  per 
cent  of  the  certificate  holders.  Before  instituting  this  action  the 
plaintiff  wrote  to  his  trustee,  the  Colonial  Trust  Company,  i-equesting 
access  to  the  register  of  the  holders  of  stock  trust  certificates  which 
it  had,  in  order  to  get  the  names  of  possible  plaintiffs  to  join  him  in 
the  suit.  Although  the  trust  agreement  expressly  provided  for  the 
keeping  of  such  register  which  "  shall  at  all  reasonable  times  be 
open  for  inspection  by  the  trustee  and  by  any  holder  of  stock  trust 
certificates,"  the  trust  company  declined  such  leave  without  the 
permission  of  the  San  Francisco  company.  This  wasted  valuable 
time.  In  the  meanwhile  the  parties  to  the  traffic  agreement,  and 
plan  based  thereon,  were  straining  every  nerve  to  put  the  scheme 
through.  It  seems  insincere  to  claim  that  the  suit  must  fail 
because  twenty  per  cent  of  the  certificate  holders  did  not  join  as 
plaintiffs  in  its  inception,  since  the  refusal  to  allow  inspection  of 
the  records  prevented  such  joinder  until  after  the  scheme  was 
perfected,  though  the  necessary  number  were  joined  as  plaintiffs 
by  order  of  the  court  after  the  suit  was  commenced.  Further, 
those  provisions  were  and  are  expressed  in  the  instrument  itself, 
to  be  for  the  protection  of  the  trustee.  They  had  in  view  actions 
to  declare  or  enforce  the  defaults  therein  stated.  No  default, 
as  specifically  provided  for  in  the  instrument,  is  here  in  suit. 
The  act  complained  of  is  not  under  the  trust  instrument,  but  out- 
side of  the  trust  instrument.  It  affects  the  property  held  under  the 
trust  instrument,  and  is  brought  to  prevent  waste,  and,  therefore, 
it  does  not  come  within  the  provisions  that  a  suit  must  be  brought 
App.  Div.— Vol.  CXXVI.         66 
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upon  the  request  'of  twenty  per  cent  of  tlie  stock  trust  certificate 
holders.  Furthermore,  although  the  plaintiflf,  at  the  time  he  com- 
menced the  action,  did  not  represent  twenty  per  cent  of  the  certifi* 
cate  holders,  yet -since  then  other  certificate  holders  have,  under 
orders  of  the  court,  been  permitted  to  join  in  the  action  as  parties 
plaintiflf,  bringing  the  amount  now  represented  to  over  twenty  i>er 
cent,  as  is  conceded,  and  in  addition  thereto,  while  the  Colonial 
Trust  Company,  the  trustee  under  the  instrument,  was  not  a  party 
plaintiflf,  yet  in  its  answer  it  distinctly  asked  that  if  the  eonrt 
should  determine  the  agreement  attacked  to  be  invalid,  it  should 
be  set  aside  and  annulled,  and  at  the  end  of  the  ease,  the  court  hav- 
ing so  decided,  it  joined  in  asking  for  the  relief  prayed,  and  it 
was  upon  its  motion  that  the  judgment  here  appealed  from  was 
entered.  So  that  we  have  in  this  equity  case  all  of  the  stock- 
holders, because  the  Colonial  Trust  Company  is  the  stockliolder  of 
record,  holding  said  stock  to  be  sure  for  the  beneficial  interests 
of  tlie  Frisco  company,  but  also  for  the  certificate  holders,  and 
over  twenty  per  cent  of  the  trust  certificate  holders,  beneficial 
owners  of  that  stock,  uniting  in  asking  that  a  contract  made 
by  their  directors  shall  be  set  aside  as  against  the  interests  of  the 
company  and  theirs.  So  that  it  does  not  seem  to  me  that  from  any 
point  of  view  any  technical  obstacle  lies  in  the  plaintiflfs'  way  ;  that 
this  instrument  was  executed  in  violation  of  the  terms  and  the 
spirit  of  the  trust  agreement,  was  made  by  interested  parties  for 
their  own  benefit  against  the  interests  of  the  Chicago  and  Eastern 
Illinois  company  and  against  the  interests  of  the  beneficial  owners 
of  the  stock  and  ought  to  be  set  aside. 

It  has  been  suggested  upon  consultation,  although  not  presented 
upon  the  argument  or  in  the  briefs  of  counsel,  that  this  judgment 
ouglit  not  to  be  aflSrmed,  because  to  do  so  would  diminish  the 
security  covered  by  the  mortgage  upon  the  faith  of  which  bonds 
were  issued,  and  so  diminish  the  security  upon  the  faitli  of  which 
tlie  bondholders  purchased.  The  record  discloses  that  on  the  26th 
of  May,  1904,  tlie  plaintiflf,  through  reputable  counsel,  wrote  to  the 
Colonial  Trust  Company,  the  trustee  under  the  agreement,  calling 
its  attention  to  the  terms  of  the  so-called  traffic  agreement  and 
pointing  out  why  in  the  o])inion  of  the  writer  the  agreement  was 
not  good  in  law  or  in  morals,  and  requesting  the  trust  company  to 
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take  steps  to  prevent  the  stock  of  the  Chicago  and  Eastern  Illinois 
Railroad  Company,  of  which  it  held  the  legal  title,  from  being 
voted  in  approval  of  said  agreement,  and  that  the  trust  company 
refuse  to  give  any  proxy  which  could  be  used  for  such  purpose  or 
that  if  any  proxy  had  been  given  that  it  be  revoked  before  the  next 
meeting.  On  the  same  day  the  same  counsel  wrote  to  the  president 
and  board  of  directors  of  the  St.  Louis  and  San  Francisco  Railroad 
Company  protesting  against  the  proposed  action  and  requesting 
that  the  railroad  company  proceed  no  further  with,  but  forthwith 
retire  from  the  pretended  agreement  of  April  14,  1904.  "  With 
this  request  you  can  readily  comply  for  the  reason  that  you  your- 
selves in  your  different  capacities  constitute  all  the  parties  to  that 
agreement.  Yon  made  the  agreement  with  yourselves.  You  used 
the  power  conferred  upon  you,  as  the  representative  of  the  bene- 
ficial owners  of  the  Chicago  and  Eastern  Illinois  Railroad  Company 
stock  to  benefit  your  own  company  and  the  St.  Louis,  Memphis  and 
Southeastern  Railroad  Company,  of  which  you  own  the  entire 
capita]  stock ;  and  exercising  the  same  power  you  can  retire  from  the 
agreement." 

On  June  first  he  wrote  to  the  ])re8ident  and  board  of  trustees  of 
the  New  York  Security  and  Trust  Company,  the  proposed  trustee 
under  the  proposed  mortgage,  calling  its  attention  to  the  character 
of  the  transaction  and  stating,  "  This  information  is  communicated 
to  you  in  order  that  you  may  not  receive  the  conveyance  of  the  said 
traffic  contract  of  April  14th,  without  knowledge  of  its  invalidity, 
and  with  great  respect  I  hereby  warn  you  in  Mr.  Kissel's  behalf 
against  permitting  any  bonds  of  the  said  proposed  $16,000,000  issue 
to  go  out  with  your  certificate  upon  them  into  the  hands  of  honajlde 
holders  for  value,  without  the  purchasers  having  communicated  to 
them  the  facts  now  put  in  your  possess!  )n,  showing  that  a  portion 
of  the  security  which  purports  to  be  conveyed  to  you  in  trust  for 
the  bondholders  is  invalid." 

On  June  first  the  same  counsel  wrote  to  the  Colonial  Trust  Com- 
pany stating,  "The  natural  effect  of  this  transaction  will  be  that 
the  bonds  being  sold  will  pass  into  the  hands  of  bona  fide  holders 
for  valne  who  will  take  tliem  in  reliance  upon  the  provisions  which 
will  purport  to  give  to  them  as  a  part  of  their  security  a  right  to 
have  the  earnings  of  the  Chicago  and  Eastern  Illinois  Company. 
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and  in  default  of  earnings  any  of  the  assets  and  money  of  that  com- 
pany applied  to  the  payment  of  the  interest  upon  their  bonds  until 
the  bonds  have  been  paid  in  fnll.  These  purchasers  will,  unless  spe- 
cially notiiied)  be  without  knowledge  of  the  facts  which  make  the 
traffic  agreement  fraudulent  and  void  as  aii^ainst  you  and  as  against 
your  ceatuis  que  irusient  for  whose  benefit  you  hold  the  stock  of 
the  Chicago  and  Eastern  Illinois  Company;"  and  he  requested 
that  the  Colonial  Trust  Company  bring  suit  to  set  aside  the  traffic 
agreement  a^d  to  restrain  the  execution  and  delivery  of  the  mort- 
gage, and  to  enjoin  the  issuing  of  bonds  purporting  to  be  secured 
by  the  said  mortgage. 

On  the  third  day  of  June  he  wrote  to  Blair  &  Co.,  bankers, 
whom  he  had  been  informed  were  contemplating  taking  certain  c»f 
the  proposed  bonds,  informing  them  of  Mr.  Kissel's  claim  that  the 
said  traffic  agreement  was  executed  in  fraud  of  the  rights  of  i>ersons 
holding  a  substantial  interest  in  the  stock  of  the  Chicago  and  East- 
ern Illinois  Railroad  Company  and  was  invalid  and  that  he  contem- 
plated proceedings  to  cause  the  same  to  be  set  aside.  ''  Under  th^e 
circumstances  this  traffic  agreement  cannot  constitute  a  substantial 
security  for  an  issue  of  bonds  or  notes  and  this  information  is  given 
to  you  in  order  that  you  may  not  be  misled." 

Notwithstanding  these  repeated  warnings,  the  parties  proceeded 
with  the  utmost  celerity  to  carry  out  the  scheme  so  that  on  the 
tenth  of  June  the  papers  had  l>een  executed  and  on  the  morning  of 
the  eleventh  of  Juno  bonds  had  been  certified  by  the  New  York 
Security  and  Trust  Company  to  the  face  amount  of  about  $15,000,000. 
This  action  was  commenced  on  the  eleventh  of  June  and  a  prelim- 
inary injunction  was  issued  on  the  thirteenth.  On  the  motion  to 
continue  said  injunction  pendente  lite,  this  question  seems  to  have 
been  before  the  court,  where  the  learned  judge  said  (44  Misc.  Rep. 
156) :  "  In  the  view  I  take  of  the  case,  however,  it  is  unnecessary  to 
consider  more  than  the  single  question,  whether  innocent  pur- 
chasers for  value  of  the  bonds  will  be  in  any  better  position  to 
enforce  this  traffic  agreement  against  the  Eastern  Illinois  sj'stem 
than  would  the  original  party  to  the  agreement,  the  Southeastera 
company,  through  whom  they  would  derive  their  right,  that  com- 
pany havinij  included  this  traffic  agreement  with  other  assets  under 
the  mortgage  given  to  secure  these  bonds.     The  well-established 
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rule  of  law  in  tlie  case  of  a  chose  in  action  is  that  the  purchaser 
acquires  no  greater  right  than  his  vendor  had.  In  Bush  v.  Lathropj 
22  N.  Y.  535,  538,  the  Court  of  Appeals  said  :  *  All  the  cases  agree 
tliat  the  purchaser  of  a  chose  in  action  takes  the  interest  purchased, 
subject  to  all  the  defenses,  legal  an^  equitable,  of  the  debtor  who 
issued  the  security,'  quoting  Lord  Thurlow  in  Davies  v.  Austen^ 
1  Ves.  247,  that  'a  purch;iser  of  a  chose  in  action  must  always 
abide  by  the  case  of  the  person  from  whom  he  buys.'  This  rule  as 
laid  down  in  Bush  v.  Lathrop^  supra^  was  said  in  Fairbanks  v.  Sar- 
gent^ 104  N.  Y.  108,  to  stand  in  full  force  and  unquestioned,  except 
to  the  extent  that  where  the  real  owner  has  by  the  act  of  investing 
another  with  apparent  ownership  of  the  property  estopped  himself 
from  disputing  such  title,  the  rule  does  not  apply.  *  *  *  In 
the  case  in  hand,  so  far  from  being  guilty  of  any  act  which  could 
be  construed  as  an  estoppel,  the  plaintiffs  have  shown  the  utmost 
diligence  and  energy  in  attacking  the  contract  in  question,  and  no 
one  hereafter,  whether  a  bondholder  or  other,  will  have  good 
ground  for  complaining  in  this  respect  of  anything  that  the  plain- 
tiffs have  done  or  left  undone.  Unless  the  rule  of  Bush  v.  Lathrop 
is  held  applicable  to  such  a  case  as  is  here  presented,  it  is  difficult 
to  conceive  a  case  to  which  it  would  apply.  Where  a  going  con- 
cern mortgages  all  its  assets,  including  outstanding  contracts,  if  the 
mortgagee  or  the  owners  of  bonds  secured  by  the  mortgage  should 
be  held  to  have  any  greater  or  different  rights  than  the  concern  itself 
upon  such  contracts,  intolerable  confusion  and  injustice* would  result." 

With  this  disposition  of  the  matter  all  parties  to  this  suit  have 
acquiesced.  It  is  true  the  New  York  Security  and  Trust  Company 
states  in  its  brief  "  Without  fault  on  its  part  the  trust  company  has 
been  placed  in  a  most  embarrassing  position."  That  position  is  due 
to  its  act  in  certifying  the  bonds  in  the  face  of  full  information  and 
timely  warning ;  that  in  spite  of  said  information  and  warning  it 
decided  to  take  the  risk  and  make  its  certification  and  may,  there- 
fore, be  liable  thereon  presents  no  question  worthy  of  consideration 
in  this  case. 

It  seems  to  me  that  all  we  have  to  do  is  to  decide  the  questions 
presented  t^  us  upon  this  appeal,  and  that  upon  those  questions  the 
judgment  appealed  from  was  riglit  and  should  be  affirmed,  with 
costs  to  the  respondents. 
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Scott,  J.  (dissenting) : 

The  transaction  by  wliicli  the  St.  Louis  and  San  Francisco  Bail- 
road  Company  (called  for  brevity  the  Frisco  company)  acquired  the 
stock  and  consequent  control  of  the  Chicago  and  Eastern  Illinois 
Railroad  Company  (called  for  brevity  the  Chicago  company)  was 
one  between  tlie  Frisco  company  and  the  stockholders  of  the 
Chicago  company  as  individuals.  It  was  a  contract  of  purchase  by 
which  the  actual  and  beneficial  title  to  the  stock  passed  to  the 
Frisco  company.  Since,  however,  the  purchase  price  was  not  to  be 
paid  until  1942  and  certain  sums  in  lieu  of  dividends  on  the  stock 
were  to  be  ]>aid  meanwhile,  it  was  necessary  that  security  should  be 
afforded  to  the  vendors  of  the  stock  for  the  fulfillment  of  its 
obligations  by  the  vendee,  the  Frisco  company.  The  contract  of 
purchase  being  in  the  form  of  what  is  called  a  stock  trust  certificate 
issued  to  the  owners  of  the  stock  of  the  Chicago  company  in 
exchange  for  the  stock  sold  by  them  is  incorporated  into  the  trust 
agreement  between  the  Frisco  company  and  the  Colonial  Trust 
Company,  it  being  recited  that  "  This  stock  trust  certificate  is  issaed 
under  a  trust  agreement,  dated  October  1,  1902,  between  the  Rail- 
road Company  (meaning  the  Frisco  Company)  and  the  Colonial 
Trust  Company,  trustee,  to  which  this  stock  trust  certificate  is  sub- 
ject and  to  which  reference  is  made  for  its  contents,  for  tlie 
nature  and  extent  of  the  security,  for  the  righto  of  holders  of  stock 
trust  certificates  and  for  the  terms  and  conditions  on  which  the 
stock  trust  certificates  may  be  issued  and  are  secured."  Thus  the 
trust  agreement  between  the  Frisco  company  and  the  Colonial 
Trust  Company  is  read  into  and  becomes  a  part  of  the  contract 
between  the  Frisco  company  and  the  individuals  from  whom  it  pur- 
chased shares  of  stock  of  the  Chicago  company.  A  reference  to 
that  trust  agreement  discloses  the  nature  and  extent  of  the  owner- 
ship by  the  trust  company  of  the  Chicago  company's  stock.  The 
trust  agreement  recites  that  the  railroad  company  (meaning  the 
Frisco  company),  had  determined  to  secure  said  stock  trust  certifi- 
cates by  the  deposit  a?id  pledge  with  the  Colonial  Trust  Company, 
the  trustee,  of  all  of  the  stock  of  the  Chicago  company  which  it,  the 
Frisco  company,  might  acquire.  It  is  further  recited  tliat  in  order  to 
secure  its  obligations  and  agreements  to  and  with  the  holders  of  the 
stock  trust  certificates  (the  vendors  of  the  stock  of  the  Chicago 
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company),  the  Frisco  company  had  and  did  assign,  trBLUsfeVy  pledge 
and  set  over  unto  the  trustee  (the  Colonial  Trust  Company),  its  suc- 
cessor in  the  trust,  and  its  or  their  assigns,  all  of  the  shares  of 
stock  of  the  Chicago  company  which  the  Frisco  company  may  have 
acquired  or  may  acquire,  "  in  trnst,  nevertheless,  for  the  common 
and  equal  use,  benefit  and  security  of  all  and  singular,  the  person 
or  persons,  firm  or  linns,  bodies  politic  or  corporate  who  shall  from 
time  to  time  be  holders  of  the  stock  trust  certificates."  The  relations 
to  each  other  of  the  former  stockholders  of  the  Chicago  company, 
and  the  Fiisco  company  and  the  Colonial  Trust  Company  are  thus 
made  exceedingly  plain.  The  stockholders  of  the  Ciiicago  company 
had  sold  absolutely  their  stock  to  the  Frisco  company,  receiving  in 
return  therefor  stock  trust  certificates  issued  by  the  Frisco  com- 
pany ;  the  Frisco  company  having  become  the  owner  of  the  stock 
of  tlie  Chicago  company  had  deposited  that  stock  with  the  Colonial 
Trnst  Company  as  a  pledge  and  security  for  the  performance  of 
the  undertakings  and  agreements  under  which  the  stock  had  been 
purchased ;  the  Colonial  Trust  Company  held  the  'stock  of  the 
Chicago  company  merely  as  trustee  under  the  trust  agreement,  and 
while  it  held  the  legal  title  to  the  stock,  as  trustee,  it  had  no 
beneficial  interest  therein  or  title  thereto,  and  no  right  or  author- 
ity to  deal  with  the  stock  or  to  exercise  any  of  the  rights  of 
ownership  therein,  except  as  it  was  especially  authorized  to  do 
by  the  trust  agreement.  In  short  the  Frisco  company  had  pur- 
chased the  stock  of  the  Chicago  company,  and  had  mortgaged  the 
stock  as  security  for  its  fulfillment  of  the  contract  of  purchase, 
making  that  mortgage  effectual  by  a  deposit  of  the  stock  with 
the  trust  company,  retaining  in  itself  the  beneficial  ownership  of  the 
stock,  but  vesting  the  naked  legal  title  in  the  trnst  company  as 
trustee.  That  the  Frisco  company  retained  the  beneficial  title  to 
and  interest  in  tlie  stock  is  illustrated  by  the  clauses  known  as  sec- 
tions 2  and  3  of  article  5  of  the  trust  agreement.  By  section  1  of 
article  5  it  is  provided  that  the  trustee  shall  cause  to  be  transferred 
into  its  own  name,  or  into  the  name  or  names  of  its  nominee  or 
nominees,  all  shares  of  the  common  stock  deposited  with  it  under  the 
trust  agreement.  Obviously  it  was  necessary  that  this  should  be  done 
in  order  to  make  the  pledge  effectual,  and  to  put  the  trustee  in  a 
position  to  act,  if  necessary,  for  the  protection  of  the  trust  certificate 
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holders.  But  by  section  2  it  is  provided  that  unless  one  or  more  of 
the  events  specified  in  section  2  of  article  6  of  the  trust  agreement, 
and  therein  denominated  the  ^'  events  of  default,"  shall  happen  and 
be  continuing,  tlie  trustee  shall  not  collect  or  be  entitled  to  collect, 
except  upon  the  request  of  the  Frisco  company,  any  of  the  dividends 
from  time  to  time  declared  in  respect  of  the  stock  of  the  Chicago  com- 
pany held  by  the  trustee  under  the  trust  agreement,  and  the  trustee 
sliall  at  once  pay  over  any  dividends  collected  to  the  Frisco  company. 
By  section  3  the  Frisco  company  is  expressly  given  tlie  right,  not  being 
in  default  under  the  stock  trust  certificates  or  under  the  trust  agree- 
ment, to  vote  upon  all  shares  of  the  stock  of  the  Chicago  company 
at  any  time  held  by  tlie  trustee,  for  the  election  of  directors,  or  for 
any  of  the  other  purposes  for  wliich  stockholders  may  vote,  except 
for  purposes  contrary  to  the  covenants  and  guaranties  on  the  part  of 
the  Frisco  company  set  forth  in  article  7  of  the  trust  agreement, 
and  the  trustee  is  required,  on  demand  of  the  Frisco  company,  to 
execute  and  deliver  to  the  Frisco  company,  or  its  nominees,  suitable 
powers  of  attorney  to  vote  on  such  shares.  Thus  the  Frisco  com- 
pany has  reserved  to  itself,  until  default,  the  sole  beneficial  use  of 
and  interest  in  the  pledged  stock,  to  wit,  the  receipt  of  the  dividends 
and  the  power  of  voting  thereon.  The  "  events  of  default "  referred 
to  in  the  preceding  section  are  enumerated  in  section  2  of  article  6 
of  the  trust  agreement,  and  consist  of  failure  to  pay  the  principal 
or  any  dividend  due  on  the  stock  trust  certificates ;  the  appoint- 
ment of  a  permanent  receiver  of  the  Chicago  company ;  failure  to 
^ay  the  principal  or  interest  upon  any  mortgage  of  the  Chicago 
company ;  failure  to  pay  rent  upon  any  line  of  railway  leased  to  the 
Chicago  company,  or  default  in  the  payment,  observance  or  per- 
formance of  any  other  of  tlie  covenants,  conditions  or  agreements 
on  the  part  of  the  Frisco  company  in  the  stock  trust  certificates,  or 
in  the  trust  agreement,  if  such  default  shall  have  continued  for  six 
months  after  notice  thereof  shall  have  been  given  by  the  trustee  to 
the  president  of  the  Frisco  company.  It  is  only  if  and  when  some 
one  or  more  of  the  foregoing  events  of  default  shall  happen,  and 
during  tlie  continuance  of  such  default,  that  the  trustee  may  vote 
upon  the  shares  of  stock  held  by  it,  or  may  refuse  its  proxy  so  to 
vote  to  the  Frisco  company.  Until  such  default  the  trust  com- 
pany was  to  remain  a  purely  passive  trustee,  and  could  neither  itself 
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vote  upon  the  stock  held  by  it  in  pledge,  nor  refuse  to  execute  and 
deliver  to  the  Frisco  company  a  proxy  to  enable  that  company  to 
vote  thereon.  Up  to  the  time  tliat  the  Frisco  company,  by  virtue 
of  its  beneficial  interest  in  the  stock  of  the  Chicago  company,  voted 
to  enter  into  the  traffic  agreement  which  is  the  subject  of  con- 
troversy in  this  action,  no  event  of  default  had  occurred,  and  conse- 
quently the  trust  company  had  acquired  neither  the  right  nor  duty 
to  itself  to  vote  upon  the  stock  or  to  refuse  its  proxy  to  the  Frisco 
company.  No  default  had  as  yet  been  made  in  any  of  the  pay- 
ments specified  in  the  enumeration  of  "  events  of  default,"  and, 
assuming  that  the  execution  of  the  trafiic  agreement  was  a  violation 
of  the  trust  agreement,  it  was  one  of  those  defaults  which  conferred 
upon  the  trust  company  no  riglit  to  vote  or  to  withliold  its  proxy 
until  the  default  had  continued  for  six  months.  Even  if  it  be 
assumed,  which  I  by  no  means  concede,  that  the  trustee  had  any 
power  or  authority  as  holder  of  the  legal  title  of  the  stock  of  the 
Chicago  company  to  assent  to  a  modification  or  violation  of  the  trust 
agreement,  such  assent  cannot  be  presumed  from  the  fact  that  it 
gave  its  proxy  to  the  Frisco  company  to  vote  upon  the  proposition 
to  execute  a  trafiic  agreement  when  it  was  obliged  by  the  very 
terms  upon  which  it  held  the  stock  to  give  such  a  proxy  upon 
demand.  But  it  seems  to  me  that  it  was  quite  beyond  the  power  of 
the  trust  company,  either  by  its  own  vote,  if  it  ever  acquired  the 
right  to  vote,  or  by  executing  a  proxy  to  the  Frisco  company  to 
vote  upon  the  pledged  stock,  to  validly  consent  to  the  imposition 
upon  the  property  and  franchises  of  the  Chicago  company,  repre- 
sented by  the  pledged  stock,  of  obligations  which  the  Frisco  com- 
pany as  pledgors  had  covenanted  should  not  bo  imposed.  The 
trust  agreement,  which  specified,  defined  and  limited  the  power  and 
duties  of  the  trust  company  as  trustee  was  not  only  an  agreement 
between  the  Frisco  company  and  the  trust  company,  the  signatories 
to  it,  but  by  the  very  terms  of  the  stock  trust  certificates  had  been 
read  into  and  made  a  part  of  the  contract  between  the  Frisco  com- 
pany and  the  individuals  holding  the  stock  trust  certificates. 
Nowhere  in  the  trust  agreement  is  there  to  be  found  any  authority 
given  to  the  trust  company,  either  expressly  or  by  implication,  to 
participate  in  or  to  consent  to  a  violation  of  these  restrictive  cove- 
nants which  were  designed  and  intended  to  preserve  the  security 
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given  to  the  holders  of  the  stock  trust  certificates.  The  trust  com- 
pany was  made  depository  and  trustee  of  the  stock  in  order  to  pre- 
serve the  security  to  the  holders  of  the  stock  trust  certificates  and 
not  to  destroy  or  lessen  it,  and  was  powerless  to  consent  to  any 
departure  from  or  violation  of  the  trust  agreement  in  which  it  had 
no  beneficial  interest.  Article  7  of  the  trust  agreement  contains 
covenants  specifying  with  great  particularity  the  things  which  the 
Frisco  company  will  and  will  not  do  in  the  management  of  the  Chi- 
cago company.  Under  these  covenants  the  Frisco  company,  as 
owner  mid  pledgor  of  the  stock,  agrees  that  it  will  not  suffer  or 
permit  the  issue  of  stock,  bonds  or  certificates  of  indebtedness  or  the 
proceeds  thereof,  except  for  certain  specified  purposes,  all  of  which 
have  for  their  object  the  improvement  and  preservation  of  the  prop- 
erty of  the  Chicago  company,  that  property  which  lies  back  of  and 
is  represented  by  the  pledged  stock,  and  it  is  obvious  that  a  wasting 
of  the  property  and  assets  of  the  company  would  be  tantamount  to 
a  wasting  of  the  stock  representing  that  property  and  which  con- 
stitutes the  sole  security  of  the  holders  of  the  stock  trust  certificates. 
The  so-called  traffic  agreement  certainly  involves,  potentially  at 
least,  the  pledging  of  the  assets  and  credit  of  the  Chicago  company 
for  the  benefit  of  the  Frisco  company,  and  the  St.  Louis  and  South- 
eastern company,  and  for  a  purpose  not  contemplated  by  the  trust 
agreement.  The  restrictive  (7th)  article  of  the  trust  agreement 
specifies  what  the  Frisco  company  will  not  sanction  or  permit 
until  all  of  the  stock  trust  certificates  shall  be  paid.  This  article 
forbids  the  issue  or  use  of  any  stocks  or  bonds  or  certificates  of 
indebtedness  of  the  Chicago  company  or  the  proceeds  thereof,  or 
any  use  of  its  property  or  assets,  or  the  proceeds  thereof  except  for 
certain  specified  purposes,  all  of  which  are  such  as  will  be  beneficial 
to  or  in  the  interest  of  the  Chicago  company,  and  thus  bj'  fair 
inference  and  intendment  tlie  use  of  the  credit  or  assets  of  the 
Chicago  company  for  the  benefit  of  any  other  corporation  is 
expressly  forbidden.  The  court  below  has  found,  and  the  evidence 
amply  sustains  the  finding,  that  the  traffic  agreement,  which  is  the 
subject  of  attack  in  this  action,  was  not  made  in  good  faith  for  the 
benefit  of  the  Chicago  company,  but  for  the  benefit  of  the  Frisco 
company  and  of  the  Southeastern  company  which  it  controlled  and 
owned.     The  evidence  to  support  this  conclusion  is  furnished  by 
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the  defendants'  own  oflBcers.  The  Southeastern  road  was  burdened 
by  mortgages,  the  interest  of  which  it  was  not  as  yet  able  to  earn. 
As  to  a  portion  of  this  debt  the  Frisco  company  was  directly  liable 
as  guarantor  for  the  payment  of  the  interest,  and  as  to  the 
remainder  it  was  virtually  bound  to  provide  for  the  payment  of  the 
interest,  because  of  its  ownership  of  the  stock  of  the  road.  This 
burden  became  onerous,  and  various  successive  plans  were  devised 
for  refunding  the  indebtedness.  One  after  another  these  plans 
failed,  either  because  it  was  found  to  be  impossible  to  float  the 
securities  proposed  to  be  issued,  or  because  the  holders  of  the  out- 
standing Southeastern  bonds  refused  to  accept  the  securities  pro- 
posed to  be  given  tliem  in  exchange  for  their  securities.  Finally  it 
was  proposed  that  the  new  securities  to  be  issued  sliould  be  guar- 
anteed in  some  way  by  the  Chicago  company.  A  frank  and  out- 
spoken guaranty  was  of  course  impossible  under  the  terms  of  the 
trust  agreement,  and  thereupon  the  plan  of  a  traffic  agreement  was 
devised  under  which  wliile  the  Chicago  company  would  not  in  terms 
guarantee  the  new  bonds,  it  would  guarantee  to  the  Southeastern 
road  a  certain  and  sufficient  income  to  meet  its  interest  and  obliga- 
tions upon  the  new  issue  of  bonds.  That  this  was  the  purpose  of 
the  traffic  agreement  appears  clearly  upon  its  face.  It  recites  the 
intention  of  the  Southeastern  company  to  refund  its  outstanding 
first  mortgage  bonds  by  the  issue  of  $16,000,000  five-year  four  and 
one-half  per  cent  gold  bonds  bearing  an  interest  obligation  of 
$720,000  per  annum.  It  further  recites  that  the  entire  capital 
stock  of  the  Southeastern  road  (owned  by  the  Frisco  company)  is 
deposited  with  a  trust  company  to  secure  notes  of  the  Frisco  com- 
pany, aggregating  approximately  $3,700,000,  which  has  been 
advanced  by  the  Frisco  company  and  expended  in  the  construction 
of  the  railroad  lines  of  the  Southeastern  company,  and  that  the 
Frisco  company  proposed  to  return  these  notes  and  is^ne  new  gold 
notes  for  $5,000,000,  the  annual  interest  charge  on  which  would 
amount  to  $250,000.  Thus  the  annual  interest  upon  the  proposed 
new  issues  would  amount  to  $970,000.  The  Chicago  company  and 
the  Frisco  company  "collectively"  agreed  to  interchange  with  the 
Southeastern  company  an  amoimt  of  traffic  which  would  aggregate 
to  the  Southeastern  company  a  semi-annual  net  revenue  of  $485,000 
**  over  and  above  all  expenses  of  maintenance,  operation,  repairs  and 
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renewals  of  and  taxes  on  the  railroad  property  of  the  Southeastern 
company,"  and  the  Southeastern  company  in  turn  undertook  that 
this  net  revenue  of  $970,000  per  annum  should  be  applied  to 
the  payment  of  the  interest  upon  the  pro|x>sed  issue  of  gold  notes 
of  the  Southeastern  company  and  to  tlie  payment  of  $250,000  per 
annum  as  dividends  upon  the  stock  of  that  company  owned  by  the 
Frisco  com  pany ,  and  pledged  for  its  proposed  issue  of  new  udtes.  The 
net  result  of  this  agreement  was  that  the  Chicago  company  became 
obligated  to  issue  to  the  Southeastern  company  a  net  annual  income 
equivalent  to  the  interest  upon  the  new  bonds  to  be  issued  by  that 
company  and  the  new  notes  to  be  issued  by  the  Frisco  company. 
It  is  true  that  this  was  proposed  to  be  done  by  the  interchange  of 
traffic,  but  if  it  should  prove  to  be  impossible  thus  to  provide  it, 
the  Chicago  company  would  undoubtedly  be  liable  as  for  damages 
for  so  much  of  the  net  income  as  it  could  not  provide  by  inter- 
change of  traffic.  It  is  true  also  that  the  Frisco  company  was  also 
bound,  but  its  failure  to  furnish  income  would  not  relieve  the  Chi- 
cago company  from  its  obligations.  I  have  no  doubt  that  the  Frisco 
company,  beirrg  the  owner  of  all  three  companies,  could  arrange  an 
interchange  of  traffic  between  them  as  it  pleased,  and,  if  it  saw 
fit,  could  agree  with  itself  to  make  such  an  interchange  in  the 
future.  So  long  as  it  observed  its  contract  obligations  with  tlie 
stock  certificate  holders  of  the  Chicago  road,  they  could  not  coin- 
plain,  and  if  the  traffic  agreement  was  so  limited  as  to  the  time 
of  its  duration  that  it  would  terminate,  as  to  any  obligation  imposed 
upon  the  Chicago  company,  if  and  when  the  Frisco  company 
defaulted  in  its  obligations  to  the  stock  certificate  holders,  I  should 
find  it  free  from  legal  objection.  Its  vice  consists  in  the  fact  that 
it  is  not  80  limited.  By  its  terms  it  is  to  continue  until  the  Ist  day 
of  June,  1909,  *'  and  thereafter  so  long  as  any  of  said  five  year 
four  and  one-half  per  cent  gold  bonds  or  of  said  two  and  one- 
half  year  five  per  cent  gold  notes  shall  remain  outstanding  and 
unpaid."  This  is  wholly  indefinite,  for  while  by  the  terms  of  the 
agreement  the  bonds  and  notes  may  not  be  formally  extended, 
there  is  nothing  to  prevent  the  indefinite  postponement  of  their 
actual  payment  with  the  acquiescence  of  their  holders.  The  effect 
of  tlie  agreement,  therefore,  is  to  impose  upon  the  Chicago  com- 
pany an  obligation  to  insure  to  the  Southeastern  company  a  net 
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annual  income  of  $070,000  with  which  to  pay  the  interest  on  its  bonds 
and  a  dividend  upon  its  stock,  and  this  obligation  may  extend  beyond 
the  time  wiien,  under  tlie  trust  agreement,  the  stock  certificate 
holders  will  become  entitled  to  resume  the  ownership  of  the  stock 
of  the  Chicago  company.  The  eflFect  of  this  would  be  to  return 
them  the  ownership  of  the  Chicago  company  burdened  with  an 
onerous  obligation  imposed  for  a  purpose  foreign  to  the  interests  of 
the  company.  Against  this  contingency  they  are  entitled  to  be 
protected  by  a  court  of  equity.  It  is  not,  in  my  opinion,  a  sufficient 
answer  to  say  that  the  holders  of  the  stock  trust  certificates  are  only 
potentially  injured,  that  the  contingency  upon  which  the  trafiic 
agreement  will  become  oppressive  may  never  occur,  and  that  it  will 
be  time  enough  then  to  attack  its  validity. 

The  trust  certificates  are  property,  and  can  be  bought  and  sold. 
The  existence  of  such  a  cloud  upon  the  security  upon  which  their 
value  depends  must  affect  that  value  in  the  hands  of  their  holders, 
and  the  question  whether  that  cloud  indicates  a  real  menace  should 
not  be  left  to  future  determiuation.  As  has  been  said,  if  the  agree- 
ment were  limited  to  the  time  during  which  the  Frisco  company 
continues  to  own  all  the  stock  of  the  Chicago  company  its  validity 
might  be  affirmed,  but  it  is  not  so  limited,  and  we  have  no  power  to 
so  limit  it.  To  do  so  would  be  to  make  a  new  contract  for  the  par- 
ties, and  one  which  they  would  not  have  made,  because  it  would 
not  have  answered  the  required  purpose.  The  traffic  agreement 
must  stand  or  fall  as  it  is,  and  as  it  is  I  cannot  resist  the  conclusion 
that  it  is  invalid  and  contrary  to  the  terms  of  the  trust  agreement. 
I  am,  therefore,  in  favor  of  an  affirmance  of  the  judgment,  with 
costs. 

Judgment  reversed  and  complaint  dismissed,  with  costs. 
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GtrsTAv  E.  Kissel  and  Others,  Respondents,  v.  St.  Louis  and  Sas 
Francisco  Railroad  Company  and  Others,  Appellants,  Impleaded 
with  Trust  Company  of  America,  Respondent; 

First  Department,  June  26,  1908. 

Bailroad  —  action  by  holders  of  trust  certificates  to  restrain  tranaactioDS 
alleged  to  be  illegal  —  temporary  injunction  modified. 

A  temporary  injunction  restraining  the  St.  Louis  and  San  Francisco  Railroad 
Company  and  others  from  disposing  in  any  manner  of  the  bonds,  stock,  trust 
assets  or  other  obligations  of  the  Chicago  and  Eastern  Railroad  Companj 
pending  a  suit  by  holders  of  trust  certificates  covering  the  common  stock  of 
the  latter  road,  should  only  restniiu  the  defendant  from  issuing  or  disposing  of 
bonds  or  other  obligations  of  the  Chicago  company,  or  from  parting  with  aoj 
assets  of  said  company  other  than  assets  the  sale  of  which  is  permitted  by  tbe 
trust  agreement.  Such  injunction  should  not  prevent  arranging  for  and  mak- 
ing ordinary  renewals  of  the  obligations  of  the  Chicago  railroad  outstanding 
prior  to  January  16,  1908,  the  renewal  in  any  case  to  be  for  no  greater  sum 
than  the  amount  of  the  former  obligation. 

Scott,  J.,  dissented,  in  part,  with  opinion. 

See  head  note  in  Kissel  v.  Chicago  A  Eastern  lUirwis  Bailroad  Co.  {ante,  p.  852). 

Appeal  by  the  defendants,  the  St.  Louis  and  San  Francisco  Rail- 
road Company  and  others,  from  an  order  of  the  Supreme  Court, 
made  at  the  New  York  Special  Term  and  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  23d  day  of  April, 
1908,  granting  an  injunction  pendente  lite  restraining  the  defend- 
ant railroad  companies  from  disposing  in  any  manner  of  the  boods, 
stock,  trust  assets  or  otlier  obligations  of  the  Cliicago  and  Eastern 
Illinois  Railroad  Company. 

Morgan  J,  O^Brien^  for  the  appellants. 

Howard  Taylor ^  for  the  respondents. 

Ingraham,  J. : 

The  plaintiflEs,  as  the  owners  of  what  are  known  as  common  stock 
trust  certificates,  commenced  this  action  on  behalf  of  themselves  and 
all  other  holders  of  such  certificates  who  desired  to  come  in  and  be 
made  plaintiflfe  under  an  agreement,  a  copy  of  which  is  annexed  to 
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the  complaint,  between  the  St.  Louis  and  San  Francisco  Railroad 
Company,  a  corporation  organized  under  the  laws  of  the  State  of 
Missouri,  and  the  Colonial  Trust  Company,  a  corporation  organized 
under  the  laws  of  the  State  of  New  York,  which  has  subsequently 
been  merged  in  the  defendant  the  Trust  Company  of  America,  by 
which  the  Colonial  Trust  Company  became  the  holder  of  certain 
shares  of  the  stock  of  the  defendant,  the  Chicago  and  £astern  Illinois 
Railroad  Company,  in  trust,  to  secure  certain  obligations  of  the  San 
Francisco  company  ;  the  judgment  demanded  is  to  remove  the 
Trust  Company  of  America  from  its  position  as  trustee  under  the 
said  agreement ;  to  revoke  a  proxy  given  by  the  Trust  Company 
of  America  to  the  San  Francisco  company  to  vote  the  stock  of  the 
Chicago  company ;  that  an  accounting  be  had  as  to  the  extent  to 
which  tlie  Chicago  company  liad  issued  obligations  or  parted  with 
assets  improperly  and  in  contravention  of  the  trust  agreement; 
requiring  the  defendant,  the  San  Francisco  company,  or  the  defend- 
ant Rock  Island  company* to  place  in  the  treasury  of  the  Chicago 
company  to  the  credit  of  its  capital  account  the  equivalent  in  money 
of  such  obligations  and  assets ;  and  that  until  such  payment  be  made 
the  defendants  be  enjoined  from  further  selling,  issuing  or  in  any 
manner  disposing  of  any  obligations  of,  parting  with  any  trust  assets 
of,  or  selling  any  of  the  preferred  or  common  stock  of  the  Chicago 
company,  and  from  declaring  any  dividend  on  its  common  stock, 
and  that  plaintiiffs  have  such  other  and  further  relief  as  may  seem 
just.  Upon  this  complaint  the  court  granted  a  temporary  injunc- 
tion restraining  the  defendant,  the  San  Francisco  Railroad  Com. 
pany,  the  Rock  Island  company  and  the  Chicago. and  Eastern 
Illinois  Railroad  Company  from  further  selling,  issuing  or  in  any 
manner  disposing  of  bonds  or  any  other  forms  of  obligation  of  the 
Chicago  and  Eastern  Illinois  Railroad  Company;  from  further 
parting  in  any  manner  with  any  of  the  trust  assets  of  the  said 
Chicago  company;  from  further  selling  any  of  the  preferred  or 
common  treasury  stock  of  the  said  company ;  and  from  declaring  or 
paying  any  dividends  on  its  common  stock  or  from  permitting  any 
of  said  things  to  be  done. 

The  trust  agreement,  a  copy  of  which  is  annexed  to  the  complaint, 
is  between  the  San  Francisco  company  of  the  first  part  and  the 
Colonial  Trust  Company  of  the  second  part.     It  recites  that  the  San 
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Francisco  company  is  about  to  purchase  certain  of  the  shares  of 
capital  stock  of  the  Chicago  company  at  the  price  of  $250  per 
share  and  to  issue  for  the  purcliase  price  thereof  what  are  called 
ten  per  cent  common  stock  trust  certificates  by  whicli  the  San 
Francisco  company  agreed  to  pay  the  holders  of  the  certificates  the 
sum  of  $250  in  respect  of  each  share  of  said  common  stock  of  tlie 
Chicago  company  purchased  by  it  and  transferred  to  the  Colonial 
Trust  Company  as  trustee  under  the  trust  agreement  on  the  Ist  day 
of  July,  194:2,  and  to  secure  the  payment  of  these  stock  trust  cer- 
tificates tlie  shares  of  stock  of  the  Chicago  company  purchased  by  the 
San  Francisco  company  are  transferred  to  the  trust  company  to  be  held 
by  it  in  trust  under  the  provisions  of  this  agreement.  The  terms  of 
tliis  trust  agreement  are  stated  in  the  case  of  Kissel  v.  CJiicdgo  <& 
Eastern  lUinois  Railroad  Co,  (126  App.  Div.  852,  decided  liere- 
witli),  and  I  there  expressed  my  views  in  relation  to  the  legal 
obligations  imposed  by  this  trust  agreement  upon  the  parties  to  it  and 
the  rights  of  the  trustee  and  the  holders  of  the  trust  stock  certifi- 
cates under  it.  If  I  am  right  in  the  views  there  expressed  it  would 
follow  tliat  the  plaintiffs  cannot  maintain  tins  action  and  were  not 
entitled  to  an  injunction  restraining  the  Chicago  company  from 
issuing  its  obligations  duly  authorized  by  its  directors  and  stock- 
holders or  from  paying  dividends  upon  stock  out  of  its  surplus 
earnings,  and  for  the  reasons  therein  stated  the  order  granted  in 
this  case  was  improper  and  it  should  be  reversed  and  the  motion 
for  an  injunction  denied. 

If,  however,  I  am  wrong  in  the  construction  given  to  this  agree- 
ment, and  if  under  the  agreement  the  Chicago  company  is  pre- 
vented from  issuing  any  obligations  or  transacting  any  of  its  busi- 
ness because  of  an  agreement  between  stockholders  of  that 
corporation  as  to  tlie  method  by  which  such  shareholders  should 
exercise  their  power  as  such,  bat  to  which  the  corporation  itself  is 
not  a  party,  then  it  certainly  seems  to  me  that  this  injunction  was 
much  too  broad  and  that  all  that  the  court  should  have  done  under 
any  circumstances  was  to  enjoin  the  Chicago  companj^  from  issuing 
any  obligations  or  making  any  contracts  except  those  expressly 
authorized  by  this  trust  agreement.  An  active  corporation  engaged 
in  business  is  expressly  authorized  by  law  to  divide  its  surplus  earn- 
ings among  its  stockholders.     This  agreement  contemplates  such  a 
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division  of  the  surplus  earnings  and  expressly  provides  that  all  divi- 
dends paid  on  the  stock  before  a  default  by  the  San  Francisco  com- 
pany in  its  obligations  to  the  holders  of  tlie  stock  tinist  certificates 
shall  be  paid  to  the  San  Francisco  company.  No  such  default  is 
alleged,  but  it  is  not  disputed  but  that  the  San  Francisco  company 
has  faithfully  performed  all  of  its  obligations  to  the  holders  of  the 
stock  trust  certificates.  The  power  of  the  court  to  grant  an  injunc- 
tion is  regulated  by  sections  603  and  604  of  the  Code  of  Civil  Proced- 
ure. Section  603  authorizes  an  injunction  "  restraining  the  commis- 
sion or  continuance  of  an  act,  the  commission  or  continuance  of 
v^hich  during  the  pendency  of  the  action  would  produce  injury  to 
the  plaintiff;"  and  section  604  authorizes  an  injunction  where 
'^  it  appears  by  affidavit  that  the  defendant,  during  the  pendency  of 
the  action,  is  doing,  or  procuring,  or  suffering  to  be  done,  or 
threatens,  or  is  about  to  do,  or  to  procure,  or  suffer  to  be  done,  an 
act  in  violation  of  the  plaintiff's  rights  respecting  the  subject  of  the 
action  and  tending  to  render  the  judgment  ineffectual."  Assuming 
that  the  plaintiffs  are  right  in  their  contention  and  that  these  obli- 
gations issued  by  the  Chicago  company  or  some  of  them  were  not 
expressly  authorized  under  that  trust  agreement,  and  that  under  it 
the  Chicago  company  is  *without  power  to  issue  such  obligations, 
then  the  extent  to  which  an  injunction  should  be  granted  is  to 
prohibit  the  defendant  corporation  during  the  pendency  of  the 
action  from  issuing,  selling  or  disposing  of  any  obligations  of  the 
Chicago  company  or  from  disposing  of  trust  assets  of  the  Chicago 
company.  I  think  there  was  no  justification  for  an  order 
restraining  the  Chicago  company  from  dividing  its  surplus  as 
dividends  upon  the  stock  of  the  Chicago  company  and  paying 
sncli  dividends  to  the  San  Francisco  company  under  the  trust 
agreement.  Under  the  trust  agreement  the  San  Francisco  com- 
pany is  required  to  pay  interest  on  the  stock  trust  certificates 
semi-annually.  There  is  no  proof  that  the  San  Francisco  company 
has  used  for  its  own  purposes  any  of  the  property  or  the  proceeds 
of  any  of  the  obligations  of  the  Chicago  company,  and  if  the  claim 
of  the  plaintiffs  as  to  the  effect  of  this  trust  agreement  is  correct 
and  under  the  trust  agreement  no  securities  can  be  issued  by  the 
Chicago  company  except  those  expressly  authorized  by  the  trust 
App.  Div.— Vou  CXXVI.        57 
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agreement,  then  I  think  the  court  would  have  power  to  restrain  the 
issue  of  any  of  the  obligations  of  tlio  Chicago  company  not 
expressly  provided  for  by  the  trust  agreement,  and  so  far  as  soch 
securities  have  been  authorized  and  are  unissued,  or  so  far  as  the 
Chicago  company  contemplates  the  issuing  of  additional  obligations 
not  so  authorized,  the  issue  or  disposition  of  such  obligations  could 
be  enjoined  pending  the  trial  of  tlie  action.  But  it  seems  to  me 
that  that  is  the  extent  to  which  the  court  was  authorized  to  enjoin 
the  defendants. 

I  think,  therefore,  that  the  order  appealed  from  should  be  reversed 
and  the  motion  for  an  injunction  absolutely  denied ;  but  if,  how- 
ever, my  associates  should  be  of  the  opinion  that  the  plaintiffs' con- 
struction of  this  trust  agreement  is  correct,  then  the  order  should 
be  modified  so  as  to  restrain  the  defendant  corporation  from  issuing 
or  disposing  of  bonds  or  other  obUgations  of  the  Chicago  and  East- 
ern Illinois  Railroad  Company,  or  from  further  parting  with  any  of 
the  assets  of  said  company  except  such  assets  the  sale  of  which  is 
permitted  by  the  trust  agreement ;  nothing  in  the  order  to  prevent 
the  arranging  for  and  making  of  ordinary  renewals  of  obligations 
of  the  defendant  the  Chicago  and  Eastern  Illinois  Railroad  Com- 
pany outstanding  nor  prior  to  January  16,r  1908,  the  renewal  in  any 
case  to  be  for  no  greater  sum  than  the  amount  of  the  former 
obligation. 

MoLaughun,  J.,  concurred  ;  LAUOHLiNand  Houghton,  J  J.,  con- 
curred in  the  modification  of  the  injunction  suggested  in  the  opinion 
of  Mr.  Justice  Ingraham  and  that  the  order  as  so  modified  be 
affirmed,  without  costs. 

SooTT,  J. : 

For  the  reasons  stated  somewhat  at  length  in  KUael  v.  Chicago  d 
Eastern  Illinois  Railroad  Co,  (126  App.  Div.  852,  decided  herewith) 
I  am  in  favor  of  the  continuance  of  the  injunction  pendente  lite  in 
its  main  provisions.  The  acts  enjoined  are  all  apparenUy,  and  I 
think  actually,  violative  of  the  7th  article  of  the  trust  agreement 
executed  by  the  St.  Lonis  and  San  Francisco  Railroad  Company  to 
the  Colonial  Trust  Company  for  the  benefit  and  security  of  the 
stock  trust  certificates  issued  to  the  former  owners  and  vendors  of 
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the  stock  of  the  Chicago  and  Eastern  Illinois  Bailroad  Company. 
I  am,  however,  disposed  to  agree  with  Mr.  Justice  Ingeaham  that 
the  injunction  should  be  so  far  modified  as  to  permit  the  declara- 
tion and  payment  of  dividends  upon  the  common  stock  of  the 
Chicago  company,  provided  that  the  payment  of  such  dividends  be 
strictly  limited  to  be  made  out  of  actual  cash  in  the  treasury  of  the 
company  representing  net  earnings  or  accumulated  surplus.  The 
defendants  should  not,  however,  be  permitted  to  declare  and  pay  a 
dividend  out  of  what  may  be  a  mere  bookkeeping  surplus  and  raise 
the  actual  cash  to  make  such  payments  by  the  issue  of  permanent 
obligations  of  the  Chicago  company.  With  this  modification  I  am 
in  favor  of  an  affirmance  of  the  injunction  order. 

Order  modified  as  directed  in  opinion,  and    as  so    modified 
affirmed,  without  costs.     Settle  order  on  notice. 
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FiEST  Depabtment,  May,  1908. 

Maurice  Beboeb,    Respondent,  v,   Thobcas   W.  Lawson,    Impleaded   with 
Camille  Wbidenfbld,  Appellant. 

Appeal  from  an  order  denying  a  rehearing  of  a  previous  motion. 

Per  Curiam  :  The  order  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  order  opening  the  default  should  be  modified 
by  striking  out  the  provision  for  a  bond  and  by  directing  that  the  judgment  as 
entered  stand  as  security,  and  that  the  case  be  set  down  for  trial  upon  the  day 
calendar  of  Trial  Term,  Part  14,  for  the  third  Monday  of  May.  Present  — 
lagraham,  McLaughlin,  Laughlin,  Clarke  and  Scott,  JJ.  Order  reversed,  with 
ten  dollars  costs  and  disbursements,  and  order  opening  default  modified  as  stated 
in  opinion.     Settle  order  on  notice. 

Benjamin  B.  Dolaro,  Appellant,  o.  The  New  Tors  Edison  Company  and 

Others,  Respondents. 

Appeal  from  an  order  denying  plaintiff's  motion  for  a  commission. 

Per  Curiam  :  The  affidavit  upon  which  this  motion  was  made  complies  with 
the  provisions  of  the  Code*  and  entitles  the  plaintiff  to  a  commission.  The  order 
should  be  reversed,  with  ten  dollars  costs  and  disbursements,  and  the  motion 
granted.  Present  —  Ingiaham,  McLaughlin,  Laughlin,  Clarke  and  Scott,  JJ. 
Order  reversed,  with  ten  dollars  costs  and  disbursements,  and  motion  granted. 


Julia  Farrell,  Appellant,  v.  Peter  Kennedy  and  Johanna  Reid,  Individu- 
ally and  as  Administrators,  etc.,  of  Michael  Kennedy,  Deceased,  Respond- 
ents.   (2  cases.) 

Defauli  —  coiU  impoied  on  opening  drfavU. 

Appeals  from  orders  of  the  Special  Term  opening  defaults  on  the  part  of  the 
defendants. 

Per  Curiam:  The  orders  in  each  case  should  be  modified  by  opening  the 
default  upon  condition  that  the  defendant  pay  thirty  dollars  trial  fee,  ten  dollars 
costs  of  opposing  motion  and  the  taxable  disbursements  of  entering  judgment, 
with  ten  dollars  costs  and  disl^ursements  of  appeal  to  the  appellant.  Present  — 
Ingiaham,  McLaughlin,  Laughlin,  Clarke  and  Scott,  JJ.     Orders  modified  as 
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stated  in  opinion,  with  ten  dollars  costs  and  disbursements  of  each  appeal  to  the 
appellant.    Settle  orders  on  notice. 

Charles  H.  Goddard,  Doing  Business  under  the  Name  and  Style  of  Americah 
Peroxidb  and  Chbhical  CoiiPANT,  and  as  Trustee  for  American  Druggist 
Syndicate,  Appellant,  v.  Thb  American  Peroxide  and  Chemical  Company 
and  Others,  Respondents. 

Injunction  to  restrain  unfair  competition — question  for  trial. 

Appeal  from  an  order  denying  a  motion  for  an  injimctlon  pendente  lite. 

Per  Curiam  :  Without  passing  upon  the  question  as  to  whether  or  not  the 
defendant  is  guilty  of  unfair  competition  in  business  such  as  would  justify  an 
injunction,  as  that  question  should  be  left  to  the  trial  of  the  action,  we  think  the 
order  appealed  from  should  be  affirmed,  with  ten  dollars  costs  and  disbursements. 
Present  —  Ingraham,  McLaughlin,  Laughlin,  Clarke  and  Scott,  J  J.  Order 
affirmed,  with  ten  dollars  costs  and  disbursements. 


Julius  £.  Mobheim.  Appellant,  «.  CissAR  Misch  Incorporation,  Respondent 

Appeal  from  an  order  denying  plaintiff's  motion  for  an  injunction. 

Per  Curiam  :  The  order  appealed  from  should  be  affirmed,  with  ten  dollars 
costs  and  disbursements,  without  prejudice  to  an  application  by  the  appellant  to 
amend  his  answer  in  the  action  in  which  he  is  defendant  by  setting  up  a  demand 
for  the  reformation  of  the  contract  by  way  of  counterclaim.  Present  — 
Ingraham,  McLaughlin,  Laughlin.  Clarke  and  Scott,  JJ.  Order  affirmed,  with 
ten  dollars  costs  and  disbursements,  without  prejudice  to  application,  as  stated  in 
opinion. 

In  the  Matter  of  Alexander  C.  Toung,  an  Attorney. 
Attorney — disbarment  proeeedinge — default  in  appearance  by  respondent. 

Motion  to  remove  respondent  from  office  as  an  attorney  and  counselor  at  law. 

Per  Curiam  :  Notice  of  this  application  having  been  served  upon  the  respond- 
ent in  the  county  of  New  York,  returnable  on  April  8,  1908,  and  the  hearing  of 
the  application  having  been  adjourned  to  April  24,  1908,  by  consent  signed  by 
the  respondent  personally  ;  and  the  respondent  having  failed  to  appear  upon  the 
return  day  and  submit  any  answer  to  the  charges ;  and  the  papers  upon  which 
the  application  was  made  having  been  examined  by  the  court ;  and  it  appearing 
that  the  charges,  if  proved,  would  require  that  the  application  should  be  granted, 
and  the  evidence  submitted  on  behalf  of  the  petitioner  having  satisfied  the  court 
that  the  defendant  is  guilty  as  charged,  the  application  is  granted,  and  the 
respondent  is  removed  from  office  as  an  attorney  and  counselor  at  law  in  the 
courts  of  this  State.  Present  — Ingraham,  McLaughlin,  Laughlin,  Clarke  and 
Scott,  J  J.    Motion  granted.    Settle  order  on  notice. 


Kate  Shbedbb,  Respondent,  v.  The  City  of  New  York,  Appellant. 
Appeal  from  an  order  granting  a  motion  for  a  new  trial  on  the  ground  of 
newly -discovered  evidence. 
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Per  Curiam  :  We  think  that  a  sufficient  case  for  a  new  trial  upon  the  ground 
of  newly-disoovered  evidence  has  not  been  made  out.  The  order  appealed  from 
should  be  reversed,  with  ten  dollars  costs  and  disbursements,  and  the  motion 
denied,  with  ten  dollars  costs.  Present  —  Ingraham,  McLaughlin,  Laughlin, 
Clarke  and  Scott,  J  J.  Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs. 

\ 

Fbbdbrick  Tench,  Appellant,  «.  San  Pedro  Gold  MiNma  Company, 

Respondent. 

Appeal  from  an  order  granting  a  motion  to  vacate  a  warrant  of  attachment. 

Per  Curiam  :  The  order  should  be  reversed  and  the  amount  specified  in  the 
attachment  reduced  to  $579.74.  No  costs  in  this  court  to  either  party.  Present 
—  Ingraham,  McLaughlin,  Laughlin,  Clarke  and  Scott,  JJ.  Order  reversed, 
without  costs,  and  amount  specified  in  attachment  reduced  as  stated  in  opinion. 
Settle  order  on  notice. 


Joseph  H.  White,  Respondent,  v.  James  A.  Douglas,  Appellant. 
Coits — effect  ofalUnoanee  by  Appellate  Divmon  to  eUnde  final  judgment, 

AppetA  from  an  order  denying  a  motion  for  a  retaxation  of  costs. 

Per  Curiam  :  This  court  having  awarded  costs  to  abide  the  result  of  the 
final  judgment  in  the,action  and  the  final  judgment  having  been  for  the  plain, 
tiff,  the  latter  was  absolutely  entitled  to  costs  regardless  of  whether  or  not  costs 
were  allowed  at  Special  Term.  But  the  judgment  at  Special  Term  expressly 
awarded  those  costs,  so  no  question  of  that  kind  was  presented.  The  onier 
should  be  affirmed,  with  ten  doUnrs  costs  and  disbursements.  Present  —  Ingra- 
ham, McLaughlin,  Laughlin,  Clarke  and  Scott,  JJ.  Order  affirmed,  with  ten 
dollars  costs  and  disbursements. 


Mart  Rtan.  Respondent,  Appellant,  v.  Frbdrric  J.  Middlebrook,  as  Execu- 
tor, etc.,  of  William  M.  Ryan,  Deceased,  Appellant,  Respondent. 

Cross-appeals  by  plaintiff  and  defendant  from  a  judgment  entered  upon  the 
report  of  referee. 

Per  Curiam:  The  judgment  should  be  modified  by  deducting  from  the 
amount  found  due  to  the  plaintiff  interest  on  $15,788.20  from  April  22, 1902,  the 
date  of  the  death  of  William  Ryan,  to  July  15,  1908.  The  sum  of  eighty -eight 
dollars  costs  must  also  be  deducted.  As  thus  modified  the  judgment  will  be 
affirmed,  without  costs  in  this  court  to  either  party.  Settle  order  on  notice. 
Present  —  Ingraham,  McLaughlin.  Laughlin.  Clarke  and  Scott,  JJ.  Judgment 
modified  as  directed  in  opinion  and  as  modified  affirmed. 


Mart  A.  Cohnfeld,  Appellant,  v.  Catherine  O'Hara,  Respondent,  Impleaded 
with  Gabriel  Bardbtt  and  Others. 

Deparition  —  examination  before  trial  to  perpetuate  evidence  of  marriage. 

Appeal  from  an  order  opening  the  default  of  the  respondent. 


Digitized  by 


Google 


904  Cases  Repoeted  with  Brief  Syllabi. 


First  Department,  May,  1908.  [YoL  IM. 

Peb  Curiam  :  The  order  should  be  modified  by  requiring  the  defendant  to 
stipulate  that  the  plaintiff  shall,  on  five  days'  notice  to  the  defendant's  attorney, 
be  at  liberty  to  take  the  testimony  of  any  witness  to  her  marriage  for  the  porpoae  of 
perpetuating  the  evidence  to  be  used  upon  the  trial.  As  so  modified,  the  order 
should  be  affirmed,  without  costs.  Present — Ingraham,  Laughlin,  Clarke, 
Houghton  and  Scott,  JJ.  Order  modified  as  directed  in  opinion,  and  as 
modified  affirmed,  without  costs.    Settle  order  on  notice. 


Edward  Hermann,  as  Sole  Executor,  etc.,  of  J.  George  Laffargue.  Deceased, 
Respondent,  v.  Pennstlyania  Railroad  Company,  Appellant. 

Charles  Lurch,  as  Administrator,  etc.,  of  Angelica  Lurch,  Late  of  the  City  of 
New  York,  Deceased,  Respondent,  v,  Pennsylvania  Railroad  Company, 
Appellant. 

Laura  Blakeney,  as  Executrix,  etc.,  of  Henrietta  Laffargue,  Deceased, 
Respondent,  v,  Pennsylvania  Railroad  Company,  Appellant. 

Pleading — permimion  to  amend  complaint  —  time  to  antwer. 

Appeals  from  orders  granting  plaintiffs  leave  to  amend  complaints. 

Per  Curi.uc  :  The  orders  appealed  from  should  be  respectively  modified  by 
extending  the  time  in  which  the  defendant  is  permitted  to  answer  until  tiM^nty 
days  after  service  of  copy  of  the  order  as  modified  upon  this  appeal,  and  as  so 
modified  affirmed,  without  costs.  Present  —  Ingraham.  Laughlin,  Houghton  and 
Scott,  JJ.  Orders  modified  as  stated  in  opinion,  and  as  modified  afllrmed, 
without  costs.    Settle  order  on  notice. 


James  Eilkenney,  as  Administrator,  etc.,  of  Frank  Eilkenney,  Deceased, 
Respondent,  v,  Cornell  Steamboat  Company,  Appellant. 

Trial  —  calendar  — prelerence. 

Appeal  from  an  order  granting  a  preference. 

Per  Curiam:  The  order  should  be  modified  by  giving  this  action  a  preference 
over  other  issues  noticed  for  the  March  term  of  1908,  and  striking  out  provision 
setting  the  case  down  for  trial  for  a  day  certain,  and  as  so  modified  affirmed, 
with  ten  dollars  costs  and  disbursements  to  the  appellant.  Present  —  Ingraham, 
Laughlin,  Clarke.  Houghton  and  Scott,  JJ.  Order  modified  as  directed  in  opin- 
ion, and  as  modified  affirmed,  with  ten  dollars  costs  and  disbursemenU  to  the 
appellant.    Settle  order  on  notice.         ^ 

Gay  H.  Baum,  Appellant,  t>.  United  States  Trust  Company  of  New  York  and 
James  J.  Williams,  as  Executors,  etc.,  of  Mary  A.  Flanagan,  Deceased, 
and  Others,  Respondents. 

Per  Curiam  :  The  judgment  appealed  from  should  be  modified  by  striking 
out  the  provision  therein  allowing  costs  to  the  defendants  other  than  the  United 
States  Trust  Company  and  James  J.  Williams  as  executors,  the  St.  Joseph's 
Seminary  and  the  Church  of  St.  Jerome.  As  so  modified  the  judgment  is 
affirmed,  with  one  bill  of  costs  of  appeal  to  the  defendants  the  St.  Joseph's 
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Seminary  and  the  Church  of  St.  Jerome.  Present  —  Ingraham,  McLaughlin, 
Laughlin,  Houghton  and  Scott,  JJ.  Judgment  modified  as  stated  in  memo- 
randum, and  as  modified  affirmed,  with  one  bill  of  costs  to  defendants  the  St. 
Joseph's  Seminary  and  the  Church  of  St.  Jerome.     Settle  order  on  notice. 


John  A.  Prat  and  Isaac  W.  Chick,  as  Surviving  Partners  of  the  Firm  of 
John  H.  Pray  Sons  &  Co.,  Suing  on  their  own  Behalf  and  on  Behalf  of  the 
Stockholders  of  the  C.  A.  Blanchard  Co.,  etc..  Appellants,  v.  Louis  L.  Todd 
and  Charles  H.  Garland,  Respondents,  Impleaded  with  Others. 

Appeal  from  a  judgment  dismissing  the  complaint  and  from  an  order  denying 
plaintiffs'  motion  for  a  retaxation  of  costs. 

Per  Curiam  :  The  Judgment  appealed  from  is  affirmed,  without  costs,  and  the 
order  modified  by  striking  from  bill  of  costs  eight  dollars  and  five  dollars  dis* 
bursements  for  printing  cases  on  first  and  second  appeals,  and  as  so  modified 
affirmed,  without  costs.  Present  —  Patterson,  P.  J,,  Ingraham,  Laughlin, 
Clarke  and  Houghton,  JJ.  Judgment  affirmed,  without  costs,  and  order  modi- 
fied as  stated  in  memorandum,  and  as  modified  affirmed,  without  costs.  SSettle 
order  on  notice. 


Frances  IIanowbr,  as  Executri.^,   etc.,  of  Louis  N.   Hanower.   Deceaaed, 

Respondent,  v.  Union  Bank  of  Brooklyn  (Seventeenth  Ward  Branch), 

Appellant. 

Deposition  —  examination  of  party  btfore  trial. 

Appeal  from  an  order  vacating  an  order  for  the  examination  of  plaintiff  before 
trial. 

Per  Curiam  :  From  the  papers  it  appears  that  the  defendant  should  have  been 
permitted  to  take  the  depof^ition  of  the  plaintiff  before  trial.  The  order  for  her 
examination  ought  not,  therefore,  to  have  been  vacated.  The  order  appealed 
frcHn  is  reversed,  with  ten  dollars  costs  and  disbursements,  and  the  motion  to 
vacate  order  for  plaintiff's  examination  before  trial  denied.  Present  —  Ingraham, 
McLaughlin,  Clarke,  Houghton  and  Scott,  JJ.  Order  reversed,  with  ten  dollars 
costs  and  disbursements,  and  motion  denied. 


Clifford  L.  Miller,  Appellant,  «.  Orlando  W.  Norcross,  Doing  Business 
under  the  Name  of  Norcross  Brothers,  and  The  Society  of  the  Lyino-in 
Hospital  of  the  City  of  New  York,  Respondents,  Impleaded  with  Others. 

Appeal  from  judgment  entered  after  trial  at  Special  Term. 

Per  Curiam  :  The  evidence  upon  the  new  trial  has  not  substantially  changed 
the  issue  presented  on  the  former  appeal  (reported  in  92  App.  Div.  852);  and 
there  were  no  errors  of  law  which  require  a  reversal.  The  judgment  appealed 
from  is,  therefore,  affirmed  with  costs.  Present  —  Ingraham,  McLaughlin, 
Clarke,  Houghton  and  Scott,  JJ.    Judgment  affirmed,  with  costs. 
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Chaklbs  p.  Northrop,  Respondent,  v.  Jack)b  D.  Butler  and  Carrie  Butler, 

Appellants. 

Trial — reference — papers  not  jtutifying  reference  of  ietuee  in  action  to  rtwter 

for  legal  servicei. 

Appeal  from  an  order  of  reference. 

PkR  Curiam  :  Upon  the  papers  presented  we  do  not  think  that  it  satisfactorily 
appears  that  the  substituted  issues  inyolved  in  this  action  cannot  be  properly 
disposed  of  by  a  jury.  Where  such  fact  does  not  appear,  we  do  not  think  that 
an  action  of  this  character  should  be  tried  by  a  referee,  but  that  the  defendant 
should  have  the  right  to  a  jury  trial  of  the  issues  of  fact.  The  order  should, 
therefore,  be  reversed,  witl^  ten  dollars  costs  and  disbursementa,  and  the  motion 
denied,  without  prejudice  to  such  action  by  the  trial  judge  upon  the  trial  aa 
should  be  proper,  if  it  shall  then  develop  that  such  a  large  number  of  items  are 
in  dispute  as  to  make  a  trial  by  jury  impracticable.  Present  —  Ingratuim, 
McLaughlin,  Clarke,  Houghton  and  Scott,  JJ.;  Scott,  J.,  dissented.  Order 
revecscd,  with  ten  dollars  costs  and  disbursements,  and  motion  denied,  without 
prejudice  to  further  action  as  indicated  in  opinion.    Settle  order  on  notice. 


Jakes    S.    Herrman,    Respondent,    v,     Joseph    Laeicmi^    Appellant, 
Impleaded  with  Others. 

Landlord  and  tenant  —  covenant  to  deliver  in  good  order  at  end  of  term  demised^ 
effect  of  a  prior  surrender. 

Appeal  from  a  determination  of  the  Appellate  Term. 

Determi cation  affirmed,  with  costs.    No  opinion. 

Present  —  Ingraham,  Laughlin,  Clarke,  Houghton  and  Scott,  JJ. ;  Ingraham, 
J.,  dissented  in  memorandum. 

Inoraham,  J.  (dissenting):  I  dissent  on  the  ground  that  by  the  lease  the 
covenant  was  to  deliver  possession  in  good  order  at  the  termination  of  the  term 
demised.  As  the  surrender  terminated  the  lease  and  relieved  the  lessee  from  its 
covenants,  and  no  obligation  existed  except  under  the  covenants  of  the  lease,  and 
arose  at  its  termination,  the  surrender  relieved  the  lessee  from  liability  under  the 
covenants. 

Dai^tel  McAnernbt  and  Amelia  A.  McAnbrnet  Respondents,  v,  Harris  Bern- 
STEIN  and  Others,  Defendants,  Impleaded  with  George  F.  Johnsok,  Appellant 

Real  property — reservation  in  deed. 

Appeal  from  a  judgment  rendered  after  a  trial  at  Special  Term. 

Judgment  affirmed,  with  costs.    Ko  opinion. 

Present  —  Ingraham,  McLaughlin,  Clarke.  Houghton  and  Scott,  JJ. ;  McLaugh- 
lin, J.,  dissenting  in  memorandum. 

McLaughlin,  J.  (dissenting):  I  dissent  on  the  ground  that  the  reservation 
contained  in  the  deed  of  the  property  in  question  was  a  reservation  only  of  the 
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right  to  collect  damages  accruing  down  to  the  time  of  the  conveyance  by  the 
plaintiff  to  Bernstein  and  Davis;  and  under  the  twenty-fifth  finding  of  fact  I  do 
not  see  how  this  judgment  can  be  sustained. 


Title  Guarantee  and  Trust  Company,  Appellant,  v.  Fanny  Arnot  Haven 
and  Mathias  H.  Arnot,  Respondents. 

Appeal  from  a  judgment  entered  upon  the  report  of  a  referee  dismissing  the 
complaint  upon  the  merits. 

Judgment  affirmed,  witb  costs. 

Present  —  Ingraham,  McLaughlin,  Laughlin,  Houghton  and  Scott,  JJ. 

Houghton,  J.  (concurring) :  In  the  present  case  the  forged  check  went  to  pay 
taxes  upon  defendants'  lands  which  had  been  levied  during  the  lifetime  of  their 
testator.  These  taxes  were  a  debt  against  the  testator  s  estate.  (Smith  v.  Cor- 
nell, 111  N.  Y.  654  )  The  money,  therefore,  did  not  go  to  relieve  defendants*  real 
property  from  a  lien  because  it  was  the  duty  of  the  testator's  estate  to  pay  them 
and  defendants  could  have  compelled  it  so  to  do.  There  is  no  finding  that  there 
was  no  personalty  in  the  Ogden  estate  from  which  the  taxes  could  be  paid,  and  it 
cannot  be  assumed  there  wiis  none.  The  money  in  the  present  case  was  paid, 
therefore,  not  for  the  benefit  of  the  defendants,  but  for  the  benefit  of  the  Ogden 
estate,  and  any  cause  of  action  which  the  plaintiff  may  have  lies  against  that 
estate  rather  than  these  defendants.  Because  of  this  fact  I  concur  in  an 
affirmance  of  the  judgment.    Laughlin,  J.,, concurred. 


In  the  Matter  of  the  Application  of  the  Manhattan  Railway  Cou pan y.  Respond- 
ent, V.  John  Jacob  Astor  and  Others,  Appellants,  Impleaded  with  Ava  W. 
AsTOR  and  Others,  Defendants,  Relative  to  Acquiring  Title,  etc. 

Eminent  domain  —  statute  permitting  construction  of  elevated  road  on  city  strset  — 
right  to  condemn  easements  to  erect  stairways  on  intersecting  street. 

Appeal  from  an  interlocutory  judgment  entered  after  trial  at  Special  Term. 

Judgment  affirmed,  with  costs.    No  opinion. 

Present  —  Ingraham,  McLaughlin,  Laughlin,  Clarke  and  Scott,  J  J.  Dissenting 
opinion  by  Scott,  J. 

ScoTT,  J.  (dissenting) :  The  plaintiff  seeks  to  condemn  certain  easements  of 
light,  air  and  access  in  order  to  erect,  wholly  in  Houston  street,  stairways  lead- 
ing to  its  stations  at  the  intersection  of  Houston  street  and  the  Bowery.  It  pos- 
sesses statutory  authority  to  construct  and  operate  an  elevated  railroad  **  over, 
through  and  along  the  Bowery,"  but  I  am  unable  to  find  that  it  has  express 
authority  to  occupy  any  part  of  Houston  street  for  that  purpose,  and  it  is  now 
definitely  settled  that  the  right  to  construct  such  a  railroad  in  a  street  or  avenue 
does  not  include  the  right  to  encroach  upon  or  use  any  portion  of  an  intersecting 
street  for  the  purpose  of  erecting  or  maintaining  a  station  and  stairways. 
{Bremer  v.  Manhattan  B,  Co.,  191  N,  Y.  333.)  When  a  corporation  claims  the 
right  to  acquire  lands  under  a  delegation  of  the  power  of  eminent  domain  it  must 
show  express  authority  of  law  to  justify  the  claim.    (Bensselaer  d>  Saratoga  B.  B, 
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Co,  V.  I>axfi%,  43  N.  Y.  146.)  The  street  which  it  is  now  proposed  to  oocupj  y 
not  a  part  of  the  route  of  the  railroad  as  originally  authorized,  and  has  not  been 
included  in  or  added  to  the  route  by  any  competent  authority,  and  for  that 
reason  I  am  unable  to  find  any  authority  to  acquire  property  rights  in  Houston 
street  upon  which  a  proceeding  of  this  nature  can  be  based.  The  reoommenda- 
tion  of  the  Railroad  Commissioners  upon  which  reliance  is  placed  merely  goes  to 
the  extent  of  recommending  that  additional  stairways  be  constructed  at  the  Hous- 
ton street  station.  It  does  not  specify  that  they  shall  be  constructed  in  Houston 
street,  and  it  appears  that  they  can  be  constructed  in  the  Bowery  which  is  within 
the  petitioner's  authorized  route.  No  consent  or  approval  has  been  obtained  from 
the  late  rapid  transit  commission,  or  the  present  Public  Service  Commission,  or 
any  local  authority.  I  am,  therefore,  of  opinion  that  the  petitioner  has  failed  to 
show  any  authority  to  occupy  Houston  street  for  the  construction  of  the  stair- 
ways and  hence  cannot  acquire  the  appellants'  property  therein  by  the  right  of 
eminent  domain.  The  interlocutory  Judgment  should  be  reversed  and  the  peti- 
tion dismissed. 


Mary  Hanet,  Respondent,  c.  The  Citt  op  New  York,  Appellant,  Impleaded 
with  Joseph  G.  Miller. 

Negligence  —  municipal  corporation — injury  from  collapse  of  temporary  foot  bridge 
—  damages  — judgment  reversed  on  ground  that  tJie  evidence  did  not  sustain  a 
contention  that  certain  internal  if\furies  resulted  from  tlie  accident. 

Appeal  from  a  Judgment  entered  upon  a  verdict  and  from  an  order  denying  a 
motion  for  a  new  trial. 

Scott,  J. :  Appeal  by  defendant  from  a  Judgment  upon  a  verdict  in  favor  of 
plaintiff.  The  injury  complained  of  resulted  from  the  collapse  of  a  temporary 
foot  bridge  at  the  corner  of  Eighteenth  street  and  Fifth  avenue,  in  the  dty  of  New 
Yorlc,  and  the  facts  do  not  differ  substantially  from  those  shown  in  Parks  v.  City 
of  New  York  (111  App.  Div.  886;  187  N.  Y.  655).  There  is,  therefore,  no  doubt 
as  to  the  defendants'  liability,  and  the  only  question  involved  in  the  appeal  is  as 
to  the  amount  of  the  damages  recovered.  The  plaintiff  suffered  a  Potts  fracture 
of  one  ankle,  for  which  it  was  conceded  that  she  is  entitled  to  recover.  She 
claims,  however,  to  be  entitled  also  to  recover  for  internal  injuries  which,  in  time, 
necessitated  a  serious  surgical  operation.  That  she  did  submit  to  such  operation 
is  unquestioned,  but  we  consider  that  the  evidence,  and  especially  the  weight  of 
the  expert  medical  testimony,  is  heavily  against  the  plaintiff's  claim  that  her  inter- 
nal ailments,  which  rendered  the  operation  necessary,  resulted  from  the  accident  of 
which  she  complains.  It  follows  that  the  Judgment  must  be  reversed  and  anew 
trial  granted,  with  costs  to  the  appellant  to  abide  the  event,  unless  the  respond- 
ent stipulates  to  reduce  the  verdict  to  $3,000,  in  which  case  the  Judgment  as  thus 
reduced  .will  be  affirmed,  without  costs  in  this  court.  Ingraham,  Laughlin, 
Clarke  and  Houghton,  JJ.,  concurred.  Judgment  reversed,  new  trial  ordered, 
costs  to  appellant  to  abide  event,  unless  plaintiff  stipulates  to  reduce  verdict  to 
$3,000,  in  which  case  Judgment  as  so  modified  and  order  affirmed,  without  costs. 
Settle  order  on  notice. 
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Edward  Hurley,  Respondent,  v.  Bamet  Feinberg.  Appellant.—  Judgment  and 
order  reversed  and  new  trial  ordered,  with  costs  to  appellant  to  abide  event, 
unless  plaintiff  stipulates  to  reduce  Judgment  by  deducting  therefrom  $884.12, 
being  $838.60  and  $10.52  interest;  in  case  such  stipulation  is  given,  judgment  as 
so  modified  and  order  affirmed,  without  costs.  No  opinion.  Settle  order  on 
notice. 

William  Weling  and  Others,  Respondents,  v.  Francis  J.  Nekarda  and  Others, 
Appellants. —  Order  rerersed.  with  ten  dollars  costs  and  disbursements,  and 
motion  for  resettlement  granted,  with  ten  dollars  costs,  the  order  being  resettled 
by  inserting  a  recital  that  the  complaint  and  amended  complaint  were  read  on 
the  motion.    No  opinion.    Settle  order  on  notice. 

In  the  Matter  of  the  Application  of  the  New  York,  Westchester  and  Boston 
Railway  Company,  Respondent,  to  Acquire  Title  to  Lands  of  Arabella  D.  Hunt- 
ington and  Henry  £.  Huntington,  Appellants. — Order  affirmed,  with  costs.  No 
opinion. 

Samuel  M.  Brickner,  Respondent,  v.  Joseph  H.  Sulzbacher  and  Albert  Ulmann, 
Ck>m posing  the  Firm  of  J.  H.  Sulzbacher  &  Company,  Appellants. — Judgment 
affirmed,  with  costs,  with  leave  to  defendant  to  withdraw  demurrer  and  to  answer 
on  payment  of  costs.    No  opinion. 

Samuel  M.  Brickner,  Respondent,  v.  Joseph  H.  Sulzbacher,  as  Surviving  Part- 
ner of  the  Firm  of  J.  H.  Sulzbacher  &  Company,  Appellant. — Judgment  affirmed, 
TTith  costs,  with  leave  to  defendant  to  withdraw  demurrer  and  to  answer  on 
payment  of  costs.    No  opinion. 

Addelaide  E.  Scott,  as  Administratrix,  etc.,  of  William  A.  McOowan,  Deceased, 
Appellant,  v.  Nauss  Brothers  Company,  Respondent. —  Order  affirmed,  with 
costs.    No  opinion. 

Richard  V.  Harnett  &  Company,  Incorporated,  Respondent,  v.  Bethoven 
Englander,  Appellant. — Judgment  affirmed,  with  costs.    No  opinion. 

Mary  M.  Austen,  Respondent,  v.  George  J.  Faoar  and  Others,  Appellants. — 
Judgment  affirmed,  with  costs.  No  opinion.  (Ingraham  and  Laughlin,  JJ., 
dissenting.) 

Mark  N.  Cormack,  Respondent,  v.  The  New  York,  New  Haven  and  Hartford 
Railroad  Company,  Appellant. —  Determination  affirmed,  with  costs.  No  opinion. 
(Ingraham,  J.,  dissenting.) 

Hugh  J.  Reilly,  Respondent,  v.  Frank  Steinhart,  Appellant. —  Judgment 
affirmed,  with  costs,  with  leave  to  defendant  to  withdraw  demurrer  and  to 
answer  on  payment  of  costs.    No  opinion. 

Nellie  Euretta  Canty,  Appellant,  v.  Matilda  E.  Henderson,  Individually  and 
as  Executrix,  etc  ,  of  John  C.  Henderson,  Deceased,  and  Others,  Respondents. — 
Judgment  affirmed,  with  costs,  with  leave  to  plaintiff  to  amend  on  payment  of 
costs.    No  opinion. 

Samuel  Roseff  and  Israel  Lebowitz,  Respondents,  v.  Abraham  Ruth  and  Her- 
man Cohen,  Appellants. —  Judgment  affirmed,  with  costs.    No  opinion. 

Samuel  W.  Levine,  Respondent,  v.  United  States  Banking  Company, 
Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disbuzsements.  No 
opinion. 
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In  the  Matter  of  Alexander  McGarren,  Deceased. —  Decree  affirmed,  with  costs. 
No  opinion. 

The  People  of  the  State  of  New  York  v.  Walter  Henry.—  Motion  denied  on 
conditions  stated  in  order. 

The  People  of  the  State  of  New  York  v.  Frank  IVanzone. —  Motion  granted. 

In  the  Matter  of  Woodlawn  Cemetery.—  Motion  granted,  with  ten  dollars  costs. 

Arthur  J.  Gormley  v.  Conrad  M.  Braker. — Motion  denied,  with  ten  dollars  costs. 

Town  Topics  Company  v.  Peter  F.  Collier.—  Motion  denied,  with  ten  dollan 
costs. 

W.  D.  Mann  v.  Peter  P.  Collier.—  Motion  denied,  with  ten  dollars  costs. 

Anna  Woerishoffer  v.  Sydney  W.  Peoples. — Motion  denied  on  terms  stated  in 
order. 

In  the  Matter  of  Mabel  R.  Qushing — Motion  granted,  with  ten  dollars  coet& 

John  S.  Jones  v.  George  J.  Gould  and  Another. —  Motion  granted,  with  ten 
dollars  costs. 

Giovanbatistta  Tiscione  v.  Brooklyn  Heights  Railroad  Company. —  Motion 
granted,  with  ten  dollars  costs. 

Bonni  ford  Leslie  y.  Firemen's  Insurance  Company. —  Motion  granted,  with  ten 
dollars  costs. 

Alfred  L.  Hodge  v.  International  Registry  Company. —  Motion  denied  on 
terms  stated  in  order. 

Alice  R.  Putraw  v.  Hester  P.  Lord.—  Motion  granted,  with  ten  dollars  costs. 

Covell  &  Crosby  Company  v.  Ralph  G.  Lewis  and  Another. —  Motion  granted, 
with  ten  dollars  costs. 

Manufacturers'  Commercial  Company  v.  Henry  Blitz. —  Motion  denied,  with 
ten  dollars  costs. 

Jnmes  Gribble  v.  Raymond  Van  Praag  Company. —  Motion  denied,  with  ten 
dollars  costs. 

Ernest  M.  Burrow  y.  Theodore  Marceau. —  Motion  denied,  with  ten  dollars 
costs. 

Paul  Gross  v.  Hugo  Gorsch.— Motion  denied,  with  ten  dollars  costs. 

James  M.  Holland  v.  Augustus  H.  Grote.—  Motion  granted;  question  certified. 

Michael  Romer  y.  Standard  Plunger  Company. —  Motion  denied,  with  ten 
dollars  costs. 

Ada  O.  Van  Heusen  y.  De  Mercy  Argentcan. —  Motion  granted ;  question 
certified. 

Hapgoods  v.  J.  L.  Crawford. —  Motion  granted  as  in  memorandum.  Settle 
order  on  notice. 

George  Renault  y.  Simpson-Crawford  Company.  Samuel  Baumann  y.  Charles 
Dochterman.  Templar  Saxe  y.  Shubert  Theatrical  Company.  Sigmund  Ernst 
y.  Antoinette  Loeb.  —  Applications  denied,  with  ten  dollars  costs  in  each  case. 

Baltimore  and  Ohio  Railway  Company  y.  Charles  LaDue  and  Another.— 
Application  granted. 

Milton  G.  Bucky  y.  Ben  Franklin  Insurance  Company. —  Motion  granted. 

In  the  Matter  of  Blanche  L.  Andrews.—  Motion  granted  on  conditions  stated  in 
memorandum.    Settle  order  on  notice. 
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In  the  Matter  of  Frank  M.  tiardenbrook. —  Reference  ordered.  Settle  order  on 
notice. 

Beatrice  Dreyfus,  Appellant,  v.  Emil  Dreyfus,  Respondent. —  Motion  granted 
80  far  as  to  vacate  the  order  dismissing  the  appeal  on  condition  that  the  appel- 
lant have  her  appeal  ready  for  argument  at  the  October  term.  Settle  order  on 
notice. 

James  Jeremiah  Enright,  Respondent,  v.  John  Boyd,  Individually  and  as 
Trustee  for  James  J.  Enright,  and  Others,  Impleaded  with  Palmer  Mountain 
Tunnel  and  Power  Company,  Appellant. — Judgment  affirmed,  with  costs,  witli 
leave  to  defendant  to  withdraw  demurrer  and  answer  on  payment  of  costs. 
No  opinion. 

Milton  S.  Sommerich  and  Others,  Respondents,  v.  W.  A.  Squire  &  Company, 
Appellant. —  Judgment  and  order  affirmed,  with  costs.  No  opinion.  (Scott,  J., 
dissenting.) 

Joseph  Harris,  as  Trustee  in  Bankruptcy  of  the  Pequod  Brewing  Company, 
Bankrupt,  Respondent,  r.  Arthur  Wells,  Appellant.— Judgment  affirmed,  with 
costs.    No  opinion. 

Henry  W.  Cane,  Respondent,  v.  Oustav  Becker,  Appellant. —  Judgment  and 
order  affirmed,  with  costs.    No  opinion. 

Mercy  M.  Plum.  Respondent,  v.  Fedele  Rinaldini,  Appellant,  Impleaded  with 
Anna  Rinaldini,  His  Wife,  and  Others. —  Judgment  affirmed,  with  costs.  No 
opinion. 

Elizabeth  Reich,  Respondent,  v.  Eva  S.  Cochran  and  Others,  as  Executors 
and  Trustees,  etc.,  of  William  F.  Cochran,  Deceased,  Appellants — Judgment 
affirmed,  with  costs.     No  opinion. 

Trust  Company  of  New  York,  Respondent,  v.  Universal  Talking  Machine 
Company  and  Universal  Talking  Machine  Manufacturing  Company,  Appellants, 
Impleaded  with  George  H.  Robinson  and  Others.  —  Judgment  affirmed,  with 
costs,  with  leave  to  defendants  to  withdraw  demurrer  and  to  answer  on  payment 
of  costs.    No  opinion. 

City  Real  Estate  Company,  Appellant,  v.  William  F.  King,  Respondent, 
Impleaded  with  Martha  E.  King.—  Judgment  affirmed,  with  costs,  with  leave 
to  plaintiff  to  amend  on  payment  of  costs.     No  opinion. 

In  the  Matter  of  the  Petition  of  Carrie  Boskowitz,  Appellant,  for  the  Payment 
of  Funeral  Expenses  of  Ignatz  Boskowitz,  Deceased.  Jesse  L.  Boskowitz,  as 
Administrator,  etc.,  of  Ignatz  Boskowitz,  Deceased,  Respondent. —  Order 
affirmed,  with  costs.     No  opinion. 

Town  Topics  Publishing  Company,  Appellant,  v.  Peter  F.  Collier  and  Robert 
J.  Collier,  Respondents.  —  Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments.    No  opinion. 

William  D.  Mann,  Appellant,  v.  Peter  F.  Collier  and  Robert  J.  Collier, 
Respondents. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion. 

Francis  Mill  ward  Wilson,  Appellant,  v.  The  Puritan  Steamship  Company, 
Limited,  Respondent. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion. 
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FrondB  Millward  Wilson,  Appellant,  v.  The  Paritan  Steamship  Companj, 
Limited,  Respondent. —  Appeal  dismissed,  with  ten  dollars  costs  and  disbnne* 
ments.    No  opinion. 

Martin  Zimmerman,  Respondent,  ▼.  Qeorge  A.  Coe,  Appellant. —  Order 
reversed,  with  ten  dollars  costs  and  disbursements,  and  motion  g^ranted.  No 
opinion. 

Peter  £.  Desvemine,  Jr.,  and  Others,  Respondents,  ▼.  Frank  J.  Ramires;, 
Appellant.— Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion. 

The  People  of  the  State  of  New  York  ex  rel.  Williams  Engineering  and  Con- 
tracting Company,  Respondent,  v.  Herman  A.  Metz,  as  Comptroller  of  the  City 
of  New  York,  Appellant. — Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments. No  opinion.  (Laughlin  and  Clarke,  JJ..  dissenting  on  the  ground  that 
the  statute*  is  constitutional,  and  it  absolutely  prohibits  the  payment  of  the 
money  on  the  facts  disclosed  by  the  record.) 

Helen  Wyatt,  an  Infant,  by  Minnie  Wyatt,  Her  Guardian  ad  Litem.  Reapond- 
ent,  V.  James  McCreery  &  Company,  Appellant.  (Nos.  1  and  2.)  — Order 
reversed,  with  ten  dollars  costs  and  disbursements,  and  motion  granted,  with 
leave  to  plaintiff  to  amend  if  so  advised.    No  opinion. 

Charles  W.  Mayer,  Respondent,  v.  Commonwealth  Trust  Company  of  New 
York,  Appellant. —  Order  modified  by  vacating  stay  and  as  so  modified  affirmed, 
without  costs.    No  opinion. 

Abraham  Qitler  and  Abraham  Cohen,  Respondents,  v.  The  Russian  Company 
for  Sea,  River  and  Land  Insurance,  Conveyance  of  Goods  and  Advances  on  Goods 
in  Warehouses,  Appellant,  Impleaded  with  National  Bank  of  Commerce  in  the 
City  of  New  York  and  Others.—  Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursements.   No  opinion. 

Alexander  McKenzie  Jones,  Appellant,  v.  Alice  J.  Jones.  Individually  and  as 
Sole  Surviving  Executrix  and  Trustee  under  the  Last  Will  and  Testament  of 
Alexander  McEenzie,  the  Elder,  Deceased,  etc.,  and  Others,  Respondents, 
Impleaded  with  Julie  H.  Adams,  Appellant.— Order  affirmed,  with  ten  dollars 
costs  and  disbursements  to  respondents  separately  appearing  and  filing  briefs. 
No  opinion. 

Thomas  P.  Cifaldi.  Respondent,  v.  William  H.  Davidow  and  Edward  Davidow, 
Appellants.— Order  affirmed,  with  ten  dollats  costs  and  disbursements.  No 
opinion. 

Selma  Bernheimer,  an  Infant,  by  Maurice  J.  Eraus.  Her  Guardian  ad  Litem, 
Respondent,  v.  Lorin  S.  Bernheimer,  Appellant.— Order  affirmed,  with  ten  dollars 
costs  and  disbursements.     No  opinion. 

Bessie  C.  Thompson,  Respondent,  v.  The  Hudson  Building,  Appellant.—  Order 
affirmed,  without  costs.     No  opinion. 

John  F.  Armstrong,  Appellant,  v.  Edward  Brown  and  Eatie  Brown,  Respond- 
ents.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 


♦  See  Laws  of  1906,  chap.  506.  amdg.  Labor  Law  (Laws  of  1897,  chap.  415)* 
g8.-[RBP. 
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Catherine  Breslin,  as  Administratrix,  etc.,  of  Henry  Joseph  Breslin,  Deceased, 
Respondent,  v.  Borden's  Condensed  Milk  Company,  Appellant. —  Judgment 
reversed,  new  trial  ordered,  costs  to  appellant  to  abide  event,  on  the  ground  that 
the  verdict  is  against  the  weight  of  evidence. 

James  A.  Grant  and  Nettie  L.  Grant,  Appellants,  v.  William  C.  Greene  and 
Greene  Consolidated  Copper  Company,  Respondents,  Impleaded  with  Cananea 
Consolidated  Copper  Company  and  Cobre  Grande  Copper  Company.— Order 
affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

Emeline  F.  Tooker,  Respondent,  v.  Siegel-Cooper  Company,  Appellant, 
Impleaded  with  Hotel  Regent  Company  and  the  Sherman  Square  Hotel  Com- 
pany.—  Judgment  affirmed,  with  costs,  on  the  opinion  of  Leventritt,  J.,  at  Spe- 
cial Term.    (Reported  in  55  Misc.  Rep.  68.) 

John  Wirt,  Respondent,  v.  Louis  Kramer  and  Jacob  Kramer,  Appellants. — 
Order  reversed,  with  ten  dollars  costs  and  disbursements,  and  motion  granted, 
with  ten  dollars  costs.     Opinion  by  Houghton,  J.* 

Realty  Buyers,  Respondent,  v.  Leopold  Hutter,  Appellant.—  Judgment 
affirmed,  with  costs.    No  opinion. 

Julius  Debrovszky,  Appellant,  v.  Jennie  Polowe  and  Others,  Doing  Business 
under  the  Firm  Name  and  Style  of  Polowe,  Mogilewsky  &  Werner,  Respondents. 
—  Judgment  affirmed,  with  costs.     No  opinion. 

Thomas  F.  Scaulan,  Respondent,  v.  Solomon  Wallach,  Appellant—  Judgment 
affirmed,  with  costs.     No  opinion. 

John  Whalen,  as  Sole  Surviving  Executor  and  Trustee  under  the  Last  Will 
and  Testament  of  Thomas  Fenton,  Deceased,  Respondent,  v.  Louis  Lese,  Appel- 
lant.—  Judgment  affirmed,  with  costs.    No  opinion. 

Patrick  A.  Geoghegan,  Respondent,  v.  Bertha  W.  Chatterton  and  Augustus 
L.  Chatterton,  Appellants.— Judgment  and  order  affirmed,  with  costs,  on  113 
Appellate  Division,  835.     (Ingraham,  J.,  dissenting  on  former  opinion.) 

William  Olsen,  an  Infant,  by  Kristine  Olsen,  His  Guardian  ad  Litem,  Respond- 
ent, V.  Forty -second  Street,  Manhattan  ville  and  St.  Nicholas  Avenue  Railway 
Company,  Appellant. —  Judgment  and  order  reversed,  new  trial  ordered,  costs  to 
appellant  to  abide  event  on  the  ground  that  the  verdict  is  against  the  weight  of 
all  the  credible  evidence  in  the  case. 

Edward  G.  Hewitt.  Appellant,  v.  Israel  Block,  Respondent.— Judgment  and 
order  reversed,  new  trial  ordered,  costs  to  appellant  to  abide  event,  on  the 
ground  that  the  damages  allowed  are  entirely  inadequate.  (Houghton,  J., 
dissenting.-) 

Isidore  Goldstein,  an  Infant,  by  Abram  Goldstein,  His  Guardian  ad  litem, 
Appellant,  v.  New  York  City  Railway  Company,  Respondent. — Judgment  and 
order  affirmed,  with  costs.     No  opinion. 

Frederick  Gressman,  as  Administrator,  Respondent,  v.  Morning  Journal  Asso- 
ciation and  Star  Company,  Appellant. — Judgment  and  order  affirmed,  with  costs. 
No  opinion. 

*  Opinion  withdrawn  by  direction  of  the  court. —  [Rep, 
App.  Div.— Vol.  CXXVI,        58 
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Minnie  Rosthal  Tannenbaum,  Appellant,  v.  The  City  of  New  York,  Re^>ond- 
ent. — Judgment  aflirmed,  with  costs.    No  opinion. 

Joseph  U.  White,  Respondent,  y.  James  A.  Douglas,  Appellant,  Impleaded  with 
Herman  Fromme. —  Judgment  affirmed,  with  costs.     No  opinion. 

Emma  Cohn,  Respondent,  ▼.  Catskill  Mountain  Railway  Company,  Appellant. 
—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

In  the  Matter  of  Clark  W.  Dunlop.  Eliza  C.  Dunlop,  Individually  and  as 
Executrix,  etc.,  of  Clark  W.  Dunlop,  Deceased,  Appellant;  Qilbert  Ray  Hawes 
and  Others,  Respondents. ~  Appeals  dismissed,  without  costs.    No  opinion. 

Amos  Edward  Woodruff,  Appellant,  v.  Elinor  W.  Squier,  Respondent. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

Watterson  Steam  Heating  Company,  Appellant,  v.  Mitchell  L.  Erlanger,  as 
Sheriff  of  the  County  of  New  York,  Respondent. —  Order  affirmed,  with  ten  dol- 
lars costs  and  disbursements.    No  opinion. 

Edward  Harding,  as  Assignee  of  S.  Frederic  Mills  and  Others,  Individually 
and  as  Copartners  under  the  Firm  Name  of  Mills  Brothers  &  Company,  Appel- 
lant, V.  Katherine  M.  Churchman.  Respondent. —  Order  affirmed,  with  ten  dol- 
lars costs  and  disbursements.    No  opinion. 

Emma  B.  Stewart.  Respondent,  v.  William  J.  Stewart,  Appellant. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

The  People  of  the  State  of  New  York  ex  rel.  Patrick  Shanley,  Appellant,  ▼. 
Theodore  A.  Bingham,  as  Police  Commissioner  of  the  City  of  New  York,  and 
Others,  Respondents.  (No.  2.)  —  Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursements.   No  opinion. 

Cornelius  F.  Kingsland.  Plaintiff,  y.  Helen  Schermerhom  Morris  and  Others, 
Defendants,  Impleaded  with  Qrace  Sutton  Milliken.  Appellant,  and  Mitchel 
Valentine,  as  Executor,  etc.,  of  Alexander  Valentine,  Decdised,  Respondent. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.     No  opinion. 

William  Eerner  and  Harris  Sokolski,  Appellants,  v.  Theodore  A.  Bingham,  as 
Commissioner  of  Police  of  the  City  of  New  York,  and  Others,  Respondents. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.     No  opinion. 

Jules  P.  Stern  v.  D.  Phenix  Ingraham. —  Application  granted. 

The  People  of  the  State  of  New  York  v.  Samuel  Miller. — Motion  denied  on 
condition  that  appellant  have  his  appeal  ready  for  argument  at  the  October 
term. 

Edward  A.  Turnbull  v.  George  R.  Jones.— Motion  granted,  with  ten  dollars 
costs. 

United  States  Trust  Company  ▼.  Charlotte  Qreenough.— Motion  granted,  with 
ten  d 'hilars  costs. 

Elizabeth  Reich  v.  Eva  S.  Cochran.— Motion  granted,  with  ten  dollars  costs. 

Alice  M.  Sponheimcr  v.  New  York  City  Railway  Company.  — Motion  denied 
on  payment  of  ten  dollars  costs. 

Arthur  J.  Gormley  v.  Conrad  M.  Braker.— Motion  denied  on  condition  that 
appellant  have  his  appeal  ready  for  argument  at  the  October  term. 

In  the  Matter  of  Opening  West  One  Hundred  and  Sixty-third  Street.— Motaoo 
granted,  with*  ten  dollars  costs. 
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In  the  Matter  of  Opening  West  One  Hundred  and  Sixty-fourth  Street.— 
Motion  granted,  with  ten  dollars  costs. 

G^tano  Saggese  ▼.  William  T.  Hookey. —  Motion  granted,  with  ten  dollars 
costs. 

Aaron  Abramsohnv.  Harris  Goldberg. —  Motion  granted,  with  ten  dollars  costs. 

Wilson  R.  Hunter  v.  Mutual  Reserve  Life  Insurance  Company. —  Motion 
denied. 

Eugene  F.  Wilson  ▼.  Carolyn  Wilson. —  Motion  denied  on  condition  that 
appellant  have  his  appeal  ready  for  argument  at  the  June  term. 

Knickerbocker  Trust  Company  v.  Aaron  K.  Altmayer.  —  Motion  denied  on 
condition  that  appellant  have  his  appeal  ready  for  argument  at  the  October 
term. 

James  Malloy  and  Others  v.  John  O'Brien  and  Another. —  Motion  denied  on 
condition  that  appellants  have  appeal  ready  for  argument  at  the  October  term. 

James  Slater  V.  Waterson  &  L.  Amusement  Company. — Application  denied, 
with  ten  dollars  costs. 

Israel  Eisenstein  v.  Old  Dominion  Steamship  Company. —  Application  denied, 
with  ten  dollars  costs. 

Edwin  P.  Shattuck  v.  Guardian  Trust  Company.  Motion  denied,  with  ten 
dollars  costs. 

Herman  Isaacs  v.  Terry  &  Tench  Company. —  Motion  denied,  with  ten  dollars 
costs. 

Frank  G.  Carrie  and  Another  v.  American  Soda  Fountain  Company. —  Motion 
denied,  with  ten  dollars  costs. 

Ernst  R.  Fuhrman  v.  August  Heaksher.— Motion  denied,  with  ten  dollars 
costs. 

Anna  Woerishoffer  v.  Sydney  W.  Peoples. —  Motion  granted. 

In  the  Matter  of  Maria  T.  Nicolini. —  Reference  ordered.  Memorandum  per 
curiam.    Settle  order  on  notice. 

In  the  Matter  of  Richard  J.  Stainton. —  Reference  ordered.  Memorandum  per 
curiam.    Settle  order  on  notice. 

Eugene  F.  Wilson  v.  Carolyn  Wilson. —  Motion  denied. 

In  the  Matter  of  Margaret  Scone,  Deceased. —  Order  resettled. 

In  the  Matter  of  Maurice  Fitzgerald.— Respondent  disbarred.     Present  order. 

In  the  Matter  of  the  Board  of  Rapid  Transit  Railroad  Commissioners;  In  the 
Matter  of  Third  Avenue  Route;  In  the  Matter  of  Fourteenth  Street  Route;  In  the 
Matter  of  White  Plains  Railroad  Route;  In  the  Matter  of  Jerome  Avenue  Sub- 
way; In  the  Matter  of  Girard  Avenue;  In  the  Matter  of  Thirty-fourth  Street 
Route;  In  the  Matter  of  Seventh  and  Eighth  Avenue  Route;  In  the  Matter  of 
Lexington  Avenue  Route.- See  memorandum. 

John  Valentine  Koch,  as  Trustee  under  the  Last  Will  and  Testament  of  John 
Henry  Semken,  Deceased,  Respondent,  v.  Anna  Semken,  Individually  and  as 
Administratrix,  etc.,  of  Claus  D.  Semken,  Deceased,  and  Others,  Respondents, 
Impleaded  with  Anna  H.  Clarke  and  Others,  Appellants. — Judgment  affirmed, 
with  costs  to  all  parties  separately  appearing,  payable  out  of  the  estate.  No 
opinion. 
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Leonard  H.  Ludwig,  as  Administrator,  etc.,  of  Irdng  H.  Ludwig,  Deceased, 
Intestate,  Appellant,  v.  The  City  of  New  York,  Respondent.—  Order  affirmed, 
with  costs.    No  opinion. 

Sophie  D.  Schoeller,  Respondent,  v.  Metropolitan  Express  Company,  Appellant 
— Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  event,  unless  plaintiff  stipulates  to  reduce  verdict  to  $1,000,  in  which  event 
judgment  as  so  modified  and  order  affirmed,  without  costs.  No  opinion.  Settle 
order  on  notice. 

Morris  Reisler,  an  Infant,  by  Abe  Reisler,  His  Quardian  ad  Litem,  Respondeat, 
y.  John  H.  Springer,  Appellant. —  Judgment  and  order  reversed  and  new  trinl 
ordered,  with  costs  to  appellant  to  abide  event,  unless  plaintiff  stipulates  to 
reduce  verdict  to  $10,000,  in  which  event  Judgment  as  so  modified  and  order 
affirmed,  without  costs.  No  opinion.  (Ingraham  and  Houghton,  J  J.,  dissenting 
and  voting  for  reversal.)    Settle  order  on  notice. 

Twelfth  Ward  Bank  of  the  City  of  New  York,  Appellant,  v.  Charles  KaU. 
Respondent. —  Judgment  affirmed,  with  costs.     No  opinion. 

Morris  Rosen wasser.  Respondent,  v.  The  ^tna  Indemnity  Company,  Appellant. 
— Judgment  and  order  affirmed,  with  costs.    No  opinion, 

Patrick  Keegan,  Respondent,  v.  Daniel  D.  Streeter,  Appellant. —  Judgment 
and  order  affirmed,  with  costs.    No  opinion.    (Ingraham,  J.,  dissenting.) 

James  Donnelly,  Respondent,  v.  Forty-second  Street,  Manhattanville  and  St 
Nicholas  Avenue  Railway  Company,  Appellant.— Order  affirmed,  with  costa 
No  opinion.    (Clarke,  J.,  dissenting.) 

Augustus  H.  Grote,  Respondent,  v.  Ida  F.  Grote,  Appellant. —  Judgment 
affirmed,  with  costs,  with  leave  to  defendant  to  amend  answer  on  iMiyment  of 
costs  in  this  court  and  in  the  court  below.  No  opinion.  (Ingraham  and 
Houghton,  JJ.,  dissenting.) 

John  C.  Rodgers,  Respondent,  v.  Ambrose  B.  Stannard,  Appellant. — Judg- 
ment and  order  reversed  and  new  trial  ordered,  with  cost3  to  appellant  to  abide 
event,  unless  plaintiff  stipulates  to  reduce  verdict  by  deducting  therefrom 
$472.51;  in  which  event  judgment  as  so  modified  and  order  affirmed,  without 
costs.     No  opinion.     Settle  order  on  notice. 

Jeremiah  J.  Sullivan,  Appellant,  v.  The  Mercantile  National  Bank  of  the  City 
of  New  York,  Respondent. —  Judgment  affirmed,  with  costs.     No  opinion. 

Anita  Piza,  Respondent,  v.  David  Lubelsky,  Appellant. —  Judgment  affirmed, 
with  costs.    No  opinion. 

William  Scott,  Respondent,  v.  Grove  D.  Curtis  and  Walter  F.  Blaisdell 
Appellants. — Judgment  and  order  affirmed,  with  costs.  No  opinion.  (McLaugh- 
lin, J.,  dissenting.) 

William  Nathan  Tuthill  and  Arthur  E.  Mack,  Appellants,  v.  James  A.  Rolfe, 
Respondent. — Judgment  affirmed,  with  costs.  No  opinion.  (Houghton  aod 
Scott,  J  J.,  dissenting.) 

Henry  F.  Cleeve,  Appellant,  v.  Carl  Fischer-Hansen,  Respondent. —  Judgment 
and  order  affirmed,  with  costs.    No  opinion. 

The  People  of  the  State  of  New  York  ex  rel.  Union  Club,  Appellant,  v.  Frank 
A*  O'Donnel  and  Others,  as  Commissioners  of  Taxes  and  Assessments  of  tbe 
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City  of  New  York,  Respondents.  Taxes  of  1905.— Order  affirmed,  with  fifty 
dollars  coats  and  disbursements.    No  opinion. 

George  Rubenstein,  Appellant,  v.  Max  Radt,  Respondent. —  Order  affirmed, 
*with  ten  dollars  costs  and  disbursements.     No  opinion. 

The  People  of  the  State  of  New  York  ex  rel.  Marcusz  Welsz,  Appellant,  v. 
The  Independent  Order  Brith  Abraham  of  the  United  States  of  A merica  and 
Moritz  Klein,  as  President  of  the  Jacob  Ascher  Lodge  No.  6,  of  the  Independent 
Order  Brith  Abraham  of  the  United  States,  Respondents.—  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.    No  opinion. 

James  M  A.  Darrach  and  William  F.  Beekman,  Respondents,  v.  August  Silz, 
Appellant. — Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion. 

Richard  B.  Kelly,  as  Executor  of  Mary  A.  Culgin,  Deceased,  Plaintiff,  v. 
Herman  Wronkow  and  Others,  Defendants.  William  F.  Allen,  Trustee  in  Bank- 
ruptcy of  Raphael  Kurzrok,  and  Henry  Huber  Company,  Appellants,  v.  Richard 
B.  Kelly,  as  Executor,  etc.,  of  Mary  A.  Culgin.  Deceased,  and  Others,  Respond- 
ents.—  Orders  affirmed,  with  ten  dollars  costs  and  disbursements  in  each  case. 
Ko  opinion.     Settle  orders  on  notice. 

Samuel  Geitzholtz.  Appellant,  y.  Abraham  Feldmaus  and  Harry  Kirschbaum, 
Respondents.— Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion. 

Nathan  Bijur,  Respondent,  v.  Alvin  W.  Krech,  Appellant. — Order  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  (Ingraham  and  Scott, 
JJ.,  dissenting.) 

Five  Hundred  Fifty-six  and  Five  Hundred  Fifty-eight  Fifth  Avenue  Company, 
Respondent,  v.  The  Lotos  Club,  Appellant. —  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.    No  opinion. 

Clementine  S.  Lamadrid,  Appellant,  v.  The  Sun  Printing  and  Publishing  Asso- 
ciation, Respondent. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion. 

William  H.  Boyer,  Respondent,  v.  Metropolitan  Sewing  Machine  Company, 
Defendant,  Appellant.  Lucius  N.  Littauer,  Appellant. —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.    No  opinion. 

In  the  Matter  of  the  Application  of  Dennis  E.  Sheehan,  Respondent,  for  an 
Order  Directing  Joseph  Martin,  Appellant,  to  Pay  Over  Certain  Moneys. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

Mutual  Contract  Protection  Company,  Respondent,  v.  CsBsar  Misch,  Incorpo- 
ration, Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.     (McLaughlin  and  Scott,  JJ.,  dissenting.) 

Benoit  Wasserman,  Respondent,  v.  Edith  S.  Jacobs,  Appellant,  Impleaded 
with  Margaret  B.  Lawrence  and  Others.—  Order  affirmed,  with  ten  dollars  costs 
and  disbursements.    No  opinion. 

The  People  of  the  State  of  New  York  v.  Joseph  Murray  and  Another.— 
Motion  granted. 

The  People  of  the  State  of  New  York  ▼.  Adelina  Varasino.— Motion  denied 
<m  conditions  stated  in  order. 
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The  People  of  the  State  of  New  York  v.  Albert  Maasi  and  Another. — MoUoo 
denied  on  conditions  stated  in  order. 

Isidore  Duckoft  v.  Bernai-d  Ruhe.~  Motion  denied  on  conditions  stated  in 
order. 

Alton  wood  Park  Company  v.  National  Surety  Company. —  Motion  granted, 
with  ten  dollars  costs. 

Mary  A.  McClain  v.  Elizabeth  Diller. —  Motion  granted  on  conditions  stated  id 
order. 

De  La  Yergne  Machine  Company  v.  Authony  &  Scoyill  Company. — MoUoo 
denied  on  conditions  stated  in  order. 

American  Transfer  Company  v.  George  Poll.— Motion  granted,  with  tea  dol- 
lars costs. 

George  H.  Lawrence  and  Others  v.  Regina  Benninger,  Impleaded. —  Motion 
granted,  with  ten  doUais  costs. 

Dennis  Mahoney  v.  Adam  Hoffman.  N.  W.  Ryan  Company  v.  Herman  Raubt 
John  Andre  v.  Club  Building  Company.  Ferdinand  D.  Ciprico  ▼.  Manhattan 
Office  Company.  William  Eddington  v.  Union  Railway  Company.  Jacob  tt 
Greenberg  v.  Harris  Ratner.  John  T.  Perrall  v.  Antonio  Rendina.  Charles  Bjor- 
kegren  v.  Leonard  G.  Kirk.— Applications  for  leave  to  appeal  to  Appellate 
Division  denied,  with  ten  dollars  costs  in  each  case. 

Albert  H.  Woods  v.  David  Broker  and  Another.— Application  granted. 

B^atherine  C.  Gould  v.  Howard  Gould.— Motion  denied,  with  ten  dollarB  coets. 

Frederick  Gressman,  as  Administrator,  v.  Morning  Journal  Association  and 
Another.—  Motion  for  leave  to  appeal  to  the  Court  of  Appeals  granted. 

Mark  N.  Cormack  v.  New  York,  New  Haven  and  Hartford  Railroad  Com- 
pany.—Motion  granted. 

Frida  Wystrach  v.  Interboro  Rapid  Transit  Company. — Motion  denied,  with 
ten  dollars  costs. 

Joseph  W.  Jones  v.  Warner  Instrument  Company. —  Motion  denied,  with  ten 
dollars  costs. 

Siegmund  E.  Halberstadt  v.  New  York  Life  Insurance  Company.—  Motion 
granted;  questions  to  be  certified  on  settlement  of  order.    Settle  order  on  notice. 

Alice  F.  H.  King  v.  Will  J.  Block  Company.— Motion  granted. 

Alice  F.  H.  King  v.  Will  J.  Block  Company.— Motion  denied. 

In  the  Matter  of  William  R.  Montgomery.— Order  resettled. 

Herman  Ganss  v.  J.  M.  Guffey  Petroleum  Company. —  Motion  denied. 

Wilbur  F.  Swayze  v.  New  York  and  Ohio  Coal  Company.— Motion  granted. 
Order  to  be  submitted. 

Joseph  Harris,  as  Trustee,  v.  Arthur  Wells.- Motion  to  resettle  granted  to  the 
extent  and  on  the  conditions  stated  in  memorandum  per  curiam.  Settle  order 
on  notice. 

Patrick  L.  Allen  v.  Knights  of  Columbus."—  Motion  denied. 

In  the  Matter  of  Alexander  G.  Young.— Respondent  disbarred. 
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CoRNiNo  Glass  Works,  Appellant,  v.  The  Corning  Cut  Glass  Company  and 

Others,  Respondents. 

Trctde    name  —  corporation  —  adoption  of  name  similar  to  rivoTs  —  fraud  — 
certificate  of  incorporation  —  conclusiveneu  of 

Appeal  from  a  Judgment  of  the  Supreme  Court,  entered  in  the  Steuben  county 
clerk's  office  on  the  14th  day  of  January,  1907,  upon  the  report  of  a  referee 
dismissing  the  complaint  upon  the  merits. 

Judgment  affirmed,  with  costs.  All  concurred,  except  Eruse,  J.,  who 
dissented  in  a  memorandum,  and  McLennan,  P.  J.,  not  sitting. 

Eruse.  J.  (dissenting) :  I  dissent  upon  the  ground  that  the  name  "  Coming 
Cut  Glass  Compatiy,'*  adopted  by  the  defendant,  is  so  nearly  like  the  plaintiff's 
name  as  likely  to  deceive,  and  that  the  use  thereof  by  the  defendant  in  the  same 
general  business  and  in  the  same  locality  as  that  of  the  plaintiff  was  a  fraud 
upon  the  plaintiff,  within  the  rule  applied  in  Higgins  Co.  v.  Higgim  Soap  Co, 
(144  N.  T.  462),  and  similar  cases;  and  also  that  it  is  contrary  to  the  express 
provisions  of  section  0  of  the  General  Corporation  Law,*  and  the  filing  of  the 
defendant's  certificate  of  incorporation  is  not-  conclusive  upon  the  courts. 
{People  ex  rd.  Columbia  Co.  v.  O^Brien,  101  App.  Div.  296.) 


Charles  H.   Jordan,  as  Administrator,    etc.,    of   Samuel  J.  Armstrong, 
Deceased,  Respondent,  v,  Erie  Railroad  Company,  Appellant. 

Negligence — collision  with  train  at  crossing  in  city — evidence  of  caution  — effect  rf 
ordinance  as  to  speed  of  trains  on  care  required. 

Appeal  from  a  Judgment  entered  in  the  Erie  county  clerk's  office  on  the  21st 
day  of  January,  1908,  and  also  from  an  order  entered  on  the  same  day  denying  a 
motion  for  a  new  trial. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  event.  Held,  that  the  plaintiff  failed  to  establish  freedom  from  contribu- 
tory negligence  on  the  part  of  the  deceased.  All  concurred,  except  Kruse,  J., 
who  dissented  in  a  memonindum. 

Eruse,  J.  (dissenting) :  The  jury  was  warranted  in  finding  from  the  circum- 
stances that  the  deceased  and  his  associate  stopped,  looked  and  listened  before 
attempting  to  cross  the  railroad,  and  that  the  train  was  not  then  within  sight  or 
hearing;  and  further,  that  from  their  stopping  place  they  could  see  far  enough 
up  the  track  so  that  a  train  not  then  in  view,  going  at  the  usual  and  ordinary 
rate  of  speed  as  regulated  by  the  city  ordinance,  would  not  reach  the  crossing 
until  they  had  pnssed  over.  It  cannot  be  said  as  matter  of  law  that  the  deceased 
was  required  to  anticipate  that  a  train  which  is  prohibited  from  running  more 
than  six  miles  an  hour  at  the  given  point,  then  out  of  his  sight  and  hearing,  will 

*See  Laws  of  1892,  chap.  687.  §  6.  as  amd.  by  Laws  of  1900,  chap.  704.  Since 
amd.  by^ws  of  1902,  chap.  9,  and  Laws  of  1907,  chap.  115  —  [Rep. 
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run  at  the  rate  of  twenty-live  or  forty  miles  an  hour,  approach  the  crossing  with- 
out warning  and  overtake  and  collide  with  him  at  the  crossing,  when  he  has  no 
knowledge  of  the  approaching  train  or  reason  to  expect  that  one  will  be  run  at 
such  excessive  rate  of  speed.  There  being  nc  eye-witness  to  the  accident,  tbe 
jury  was  warranted,  from  these  and  other  circumstances,  in  finding  the  deceased 
free  from  contributory  negligence.  I,  therefore,  vote  for  affinnanoe  of  tlie 
judgment  and  order  appealed  from. 


Irvin  A.  Williams,  Appellant,  v.  Theodore  A.  Page  and  Kate  McCullam  Page, 
His  Wife,  Respondents. —  Judgment  affirmed,  with  costs.     All  concurred. 

Theresa  Steffan,  Respondent,  v.  Anthony  C.  Steffan,  Appellant. — Judgment 
and  order  affirmed,  with  costs.     All  concurred. 

John  J.  Stephens  and  Others,  Respondents,  v.  The  New  York,  Ontario  and 
Western  Railway  Company,  Appellant. —  Judgment  and  order  affirmed,  with 
costs.    All  concurred,  except  McLennan,  P.  J.,  not  sitting. 

The  People  of  the  State  of  New  York  ex  rel.  Erie  Railroad  Company,  Respond- 
ent, V.  The  Board  of  Supervisors  of  the  County  of  Erie,  Appellant.—.  Order 
affirmed,  with  costs,  on  the  authority  of  People  ex  rel.  New  York  Central,  etc., 
Co.  V.  Matthias  (84  App.  Div.  122).  All  concurred,  except  Williams.  J.,  who 
dissented. 

The  People's  Bank  of  Buffalo,  Respondent,  v.  Phoebe  W.  Hedley,  Appellant^ 
Impleaded  with  Charles  Wesley,  as  Trustee  of  Oeorge  H.  Hedley,  a  Bankrupt, 
and  George  H.  Hedley.—  Order  affirmed,  with  ten  dollars  costs  and  disbursementa 
All  concurred. 

Henry  Bradley,  Respondent,  v.  The  New  York  Central  and  Hudson  Wyer 
Railroad  Company,  Appellant. — Judgment  and  order  affirmed,  with  costs.  AH 
concurred. 

J.  Howard  Mark,  Appellant,  v.  William  Pritsch  and  Albert  Krippendorf, 
Respondents. —  Judgment  and  order  affirmed,  with  costs.     All  concurred. 

Washington  H.  Ransom,  Respondent,  v.  Elizabeth  Devlin  and  Ella  M.  Devlin, 
Appellants. — Judgment  and  order  affirmed,  with  costs.     All  concurred. 

James  H.  Weston,  Respondent,  v.  International  Paper  Company,  Appellant- 
Judgment  and  order  affirmed,  with  costs.  All  concurred,  except  Williams,  J., 
not  sitting. 

Union  Trust  Company  of  Rochester,  Appellant,  v.  Harry  P.  Sickels,  Respond- 
ent.—  Motion  for  leave  to  appeal  to  Court  of  Appeals  denied,  with  ten  doUan 
costs. 

Union  Trust  Company  of  Rochester,  Appellant,  v.  John  N.  Rauber,  Respond- 
ent.—Motion  for  leave  to  appeal  to  Court  of  Appeals  denied. 

Union  Trust  Company  of  Rochester,  Appellant,  v.  Thomas  R.  Pinucane, 
Respondent. —  Motion  for  leave  to  appeal  to  Court  of  Appeals  denied. 

In  the  Matter  of  the  Appointment  of  Two  Trustees  of  the  City  and  County 
Hall  for  the  Use  of  the  City  of  Buffalo  and  County  of  Erie  in  Place  of  Wadsworth 
J.  Zittel  and  Henry  C.  Steul,  Whose  Terms  of  Office  Expire  May  4,  1908.— Wads- 
worth  J.  Zittel  and  Henry  C.  Steul  appointed  trustees,  each  for  the  term  of  ax 
years  from  May  4,  1908. 
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In  the  Matter  of  the  Estate  of  Albert  J.  Spencer,  Deceased.  Mary  L.  Spencer, 
as  Widow  of  Albert  J.  Spencer,  Deceased,  Appellant;  Dennis  E.  Spencer  and 
William  L.  Spencer,  as  Executors,  etc.,  of  Albert  J.  Spencer,  Deceased,  Respond- 
ents.—Order  modified  in  accordance  with  memorandum  filed  with  the  clerk,  and 
as  so  modified  affirmed,  with  ten  dollars  costs  and  disbursements,  payable  out  of 
the  estate.  Held,  that  decedent,  notwithstanding  the  fact  that  appellant  had 
obtained  a  Judicial  decree  of  separation  from  him  some  years  before  his  death 
and  that  he  had  not  since  such  decree  contributed  to  her  support,  died  "  having 
a  family "  and  *'  leaving  a  widow ';  within  (he  meaning  of  section  2718  of  the 
Code  of  Civil  Procedure.     All  concurred. 

Martin  G.  Eunkel,  Appellant,  v.  Frank  Riedel  and  Others,  Bespondents. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.    All  concurred. 

Thomas  McAuliffe,  Jr.,  an  Infant,  by  Thomas  McAuliffe,  Sr.,  His  Guardian 
ad  Litem,  Appellant,  v.  County  of  Erie  and  Others,  Respondents.—  Judgment 
afi9rmed,  with  costs.     All  concurred,  except  Kruse,  J.,  not  sitting. 

Michael  Conroy,  Respondent,  v.  Cleveland,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company,  Appellant. — Judgment  and  order  afilrmed,  with  costs.  All 
concurred. 

J.  Tome  Reynolds  and  Mary  Reynolds,  as  Administrators,  etc.,  of  Walter  L. 
Phiilips,  Deceased,  Respondents,  v.  The  New  York  Central  and  Hudson  River 
Railroad  Company,  Appellant. — Judgment  and  order  affirmed,  with  costs.  All 
concurred,  except  McLennan,  P.  J.,  and  Williams,  J.,  who  voted  for  reversal 
on  the  ground  that  plaintiffs'  intestate  was  not  shown  to  have  been  free  from 
contributory  negligence. 

Albert  Steffen,  Appellant,  v.  Luke  Smith,  Respondent. —  Judgment  and  (trder 
affirmed,  with  costs.     All  concurred. 

In  the  Matter  of  the  Appraisal  of  the  Estate  of  Frederick  Cook,  Deceased, 
etc. —  Motion  for  reargument  denied.  Motion  for  leave  to  appeal  to  the  Court 
of  Appeals  granted  and  questions  for  review  certified. 

Francis  J.  Quinn,  Respondent,  v.  The  Sun  Printing  and  Publishing  Company, 
Appellant.— Motion  for  leave  to  appeal  to  the  Court  of  Appeals  denied,  with 
ten  dollars  costs. 

Ralph  M.  Snell,  Appellant,  v.  Niagara  Paper  Mills,  Respondent.— Order 
reversed,  with  ten  dollars  costs  and  disbursements,  and  motion  denied,  with  ten 
dollars  costs.  Held,  that  as  the  cause  of  action  set  forth  in  the  complaint  was 
not  referable  and  was  denied  by  the  answer  and  the  long  account  was  contained 
in  the  counterclaim,  the  Special  Term  had  no  authority  to  grant  the  order  of 
reference.  {Steekv.  Colorado  Fuel  db  Iron  Co.,  142  N.  Y.  236.)  All  concurred, 
except  McLennan,  P.  J.,  and  Williams.  J.,  who  dissented  on  the  authority  of 
Irving  v.  Irving  (90  Hun,  423 ;  affd.,  149  N.  Y.  573.) 

Erickson  Perkins  and  Others,  Respondents,  v.  William  L.  S.  Olmsted,  Appel- 
lant.—  Judgment  and  order  affirmed,  with  costs.    All  concurred. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  George  W.  Dicker- 
son,  as  Committee  of  th^  Property  of  Alice  Carroll,  an  Incompetent  Person, 
now  Deceased,  Appellant.  Patrick  McGreghan,  as  Executor,  etc.,  of  Alice  Car- 
roll, Deceased,  Respondent,  Appellant.— Decree  modified  so  as  to  provide  that 
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the  balance  in  the  committee's  hands  is  $454.23,  instead  of  $507.73,  and 
after  making  the  payments  therefrom  specified  in  the  decree,  the  amount  to  be 
paid  over  to  the  executor  is  $148.71  instead  of  $187.27,  and  as  so  modified 
the  decree  is  affirmed,  without  costs  of  this  appeal  to  either  party.  All  ooo- 
curred,  except  Spring  and  Robson,  JJ.,  who  dissented  and  voted  for  reversal. 

Frank  Donley,  Respondent,  v.  Glens  Falls  Insurance  Company,  Appellant- 
Judgment  and  order  affirmed,  with  costs.  All  concurred,  except  McLennan, 
P.  J.,  who  dissented,'  and  Robson,  J.,  not  sitting. 

Michael  F.  Doyle,  Respondent,  v.  Erwin  Tillotson  and  Edward  TiUotaon, 
Appellants.—  Judgment  affirmed,  with  costs.     All  concurred. 

Ralph  S.  Petti  bone,  as  Administrator,  etc.,  of  Chauncey  S.  Pettibooe, 
Deceased,  and  Others.  Respondents,  v.  Coridon  S.  Thomson  and  Othere, 
Impleaded  with  Qeorge  T.  Loomis,  as  Receiver,  etc.,  of  Coridon  S.  Thomson, 
Appellant. — Judgment  affirmed,  with  costs.  Ml  concurred  except  McLennan, 
P.  J.,  who  dissented,  and  voted  for  modification  of  the  judgment  by  requiring 
plaintiffs  to  sell  the  claims  transferred  as  collateral  security  before  resorting  to 
the  real  estate. 

Alton  G.  Manhart,  an  Infant,  by  Mary  C.  Manhart,  His  Guardian  ad  Litem, 
Respondent,  v.  John  N.  Rathbun,  Appellant. — Judgment  affirmed,  with  costs. 
All  concurred. 

James  B.  Eehoe,  Respondent,  v.  International  Railway  Company,  Appellant 
— Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event,  unless  the  plaintiff  within  twenty  days  stipulates  to  reduce  the 
verdict  to  the  sum  of  $750  as  of  the  date  of  the  rendition  thereof,  in  which  event 
the  judgment  is  modified  accordingly,  and  as  so  modified  affirmed,  without  costs 
of  this  appeal  to  either  party.     All  concurred. 

John  Kirby,  Plaintiff,  v.  Montgomery  Bros.  &  Co.,  Defendant  —  Plaintiff's 
exceptions  overruled,  motion  for  new  trial  denied,  and  judgment  directed  for 
defendant  upon  the  nonsuit,  with  costs.  A.U  concurred,  except  Spring  and 
Kruse,  JJ.,  who  dissented. 

John  B.  Todd,  Respondent,  v.  Lyon  De  Camp,  Appellant — Judgment 
reversed,  without  costs  of  this  appeal  to  either  party,  because  of  decision  in 
appeal  between  same  parties  decided  at  this  term  of  court.  (FiMt,  p.  922.)  All 
concurred. 

John  B.  Todd,  Respondent,  v.  Lyon  DeCamp,  Appellant.— Interlocutory  judg- 
ment modified  in  accordance  with  memorandum  filed  with  the  clerk,  and  as  so 
modified  affirmed,  without  costs  of  this  appeal  to  either  party.    All  concurred. 

In  the  Matter  of  the  Estate  of  Frederica  Studier,  Deceased.  George  G. 
Davidson,  Jr.,  as  Committee  of  the  Person  and  Estate  of  Augusta  Studier, 
Appellant;  Carrie  Leupold,  as  Testamentary  Trustee  of  Augusta  Studier, 
Respondent. —  Decree  of  Surrogate's  Court  affirmed,  with  costs.     All  concurred. 

Catherine  Reptie,  as  Administratrix,  etc.,  of  Albert  Rcptie.  Decejised,  Plain- 
tiff, V.  Mutual  Terminal  Company  of  Buffalo,  Defendant.— Plaintiff's  excep- 
tions overruled,  motion  for  new  trial  denied  and  judgment  directed  for  defend- 
ant upon  the  nonsuit,  with  costs.  All  concurred,  except  McLennan,  P.  J.,  not 
sitting. 
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Charlefl  Newton,  Appellant,  ▼.  International  Railway  Company,  Respondent. 

—  Judgment  affirmed,  with  costs.     All  concurred,  except  McLennan,  P.  J.,  not 
sitting. 

Joseph  B.  Sander,  Respondent,  v.  George  W.  Morris  and  William  Allen, 
Appellants. —  Judgment  and  order  affirmed,  with  costs.  All  concurred,  except 
McLennan,  P.  J.,  not  sitting. 

Bartholomew  A.  Oilligan,  Respondent,  v.  The  City  of  Watertown,  Appellant. 

—  Judgment  and  order  affirmed,  with  costs.     All  concurred,  except  Williams, 
J.,  who  dissented,  and  McLennan,  P.  J.,  not  sitting. 

Henry  P.  Sinclaire,  Appellant,  v.  T.  O.  Hawkes  &  Company  and  Others, 
Respondents.— Judgment  affirmed,  with  costs.  All  concurred,  except  McLen- 
nan, P.  J.,  not  sitting. 

Jonas  J.  White,  Respondent,  v.  Lake  Shore  and  Michigan  Southern  Railway 
Company,  Appellant. — Judgment  and  order  affirmed,  with  costs.  All  con- 
curred, except  McLennan,  P.  J.,  not  sitting. 

Samuel  Nease,  Appellant,  ▼.  The  New  York  Central  and  Hudson  River  Railroad 
Company,  Respondent. — Judgment  affirmed,  with  costs.  All  concurred,  except 
Spring  and  Kruse,  JJ.,  who  dissented  on  the  authority  of  Berkery  y.  Erie  JR, 
B.  Co,  (55  App.  Ditr.  489;  aflfd.,  172  N.  Y.  636). 

William  H.  Carrier,  Respondent,  ▼.  Frank  A  Potter,  Appellant. — Judgment 
affirmed,  with  costs.    All  concurred,  except  McLennan.  P.  J.,  not  sitting. 

Augustus  S.  Pendry,  Appellant,  v.  Charles  Bidelman,  Respondent,  Impleaded 
with  Mary  Lyman  Pendry  and  Others.— Interlocutory  Judgment  affirmed,  with 
costs,  with  leave  to  the  plaintiff  to  plead  over  upon  payment  of  the  costs  of  the 
demurrer  and  of  this  appeal.     All  concurred,  except  McLennan,  P.  J.,  not  sitting. 

Nellie  Brown,  an  Infant,  by  Esther  Brown,  Her  Guardian  ad  Litem,  Respond- 
ent, V.  Cooper  Paper  Box  Company,  Appellant. —  Judgment  and  order  affirmed, 
with  costs.     All  concurred,  except  Robson,  J.,  who  dissented. 

Leonard  Calvert,  Respondent,  v.  Charles  E.  Thurston,  Appellant,  Impleaded 
with  George  R.  Meeker  and  Arthur  E.  Lihme,  No.  1. —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.    All  concurred. 

Charles  W.  Marsh,  as  One  of  the  Administrators,  etc.,  of  Frederick  Marsh, 
Deceased,  Appellant,  v.  Milton  B.  Marsh  and  Frederick  D.  Marsh,  as  One  of  the 
Administrators,  etc.,  of  Frederick  Marsh,  Deceased,  Respondents. —  Order 
reversed,  with  ten  dollars  costs  and  disbursements,  and  motion  denied,  with  ten 
dollars  costs.     All  concurred,  except  Williams,  J.,  who  dissented. 

€korge  H.  Marvin,  Appellant,  v.  James  Fenton,  Respondent. —  Motion  for 
leave  to  appeal  to  Court  of  Appeals  denied,  with  ten  dollars  costs. 

Aaron  Clough,  Appellant,  v.  Walter  Fox  and  Another,  Respondents. — Motion 
for  leave  to  appeal  to  Court  of  Appeals  denied,  with  ten  dollars  costs.  Motion 
to  correct  costs  and  form  of  judgment  denied. 

Mary  Miller,  Appellant,  v.  City  of  Buffalo  and  International  Railway  Com- 
pany, Respondents. — Judgment  and  order  of  Special  Term  and  judgment  of 
Municipal  Court  of  the  city  of  Buffalo  reversed  and  a  new  trial  ordered  in  said 
Municipal  Court,  with  costs  in  all  courts  to  appellant  to  abide  event.  New  trial 
to  be  bad  on  Tuesday,  June  9,  1908,  at  ten  o'clock  in  the  forenoon.     Held,  that 
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the  determination  by  the  Municipal  Court  was  a  nonsuit  and  not  a  decisioo  vpoo 
the  merits,  and  as  such  was  unauthorized.     All  concurred. 

The  Board  of  Education  of  Union  Free  School  District  No.  6  of  the  Town  of 
Manlius,  Appellant,  v.  John  W.  Gee  and  The  Title  Quaranty  and  Tnut  Com- 
pany of  Scran  ton,  Pennsylvania,  Respondents. — Judgment  and  order  afflrmed, 
with  costs.    All  concurred,  except  McLennan,  P.  J.,  not  sitting. 

Mary  D.  Rising,  Appellant,  v.  James  O.  Sebring  and  Edwin  J.  Carpenter, 
Respondents,  Impleaded  with  Charles  Ellis  and  Others. —  Judgment  afllnned, 
with  costs.     All  concurred,  except  Spring  and  Kruse.  JJ.,  who  dissented. 

Edwin  O.  Lowery  and  Frederick  B.  Lord,  Respondents,  t.  William  H.  Bnoe 
and  W.  H.  Brace  Company,  Appellants,  Impleaded  with  John  L.  Hurlbert.— 
Judgment  affirmed,  with  costs.     All  concurred. 

Ray  Huff,  Respondent,  v.  Spencer  Hawn,  Appellant. —  Order  retrersed,  witli 
ten  dollars  costs  and  disbursements,  and  motion  gpranted,  with  ten  dollars  coats, 
unless  plaintiff,  within  ten  days,  stipulates  that  only  one  cause  of  action  is  slated 
in  the  complaint,  specifying  the  same,  in  which  event  the  order  is  aflOrmed, 
without  costs  of  this  appeal  to  either  party.    All  concurred. 

The  Vio  Chemical  Company,  Appellant,  v.  Caroline  Hartman,  Respondent.-^ 
Judgment  affirmed,  with  costs.  Held,  that  the  plaintiff  failed  to  prove  the 
cause  of  action  alleged;  that  the  daughter  was  the  agent  of  the  defendant  in  the 
execution  of  the  papers,  and  that  there  was  no  proof  of  partnership  between  the 
daughter  and  the  mother.  All  concurred,  except  McLennan,  P.  J.,  who  dis- 
sented upon  the  ground  that  the  defendant,  by  failure  to  plead  oopartneisbip  or 
Joint  liability,  waived  the  same. 

W.  H.  Brace  Company.  Appellant,  v.  Frank  A.  Kraft  and  Samnel  L.  Qold- 
stein.  Respondents. —  Judgment  affirmed,  with  costs.    All  concurred. 

Pietro  Falvo,  Respondent,  v.  The  City  of  Utica  and  Others,  Appellants.— 
Interlocutory  judgment  affirmed,  with  one  bill  of  costs,  with  leave  to  defend- 
ants to  answer  upon  payment  of  the  costs  of  the  demurrer  and  of  this  ap^eaL 
All  concurred. 

Lewis  Van  Allen.  Respondent,  v.  Charles  M.  Peabody  and  Elizabeth  P.  King, 
as  Executors  and  Trustees  under  the  Last  Will  and  Testament  of  William  H. 
Peabody,  Deceased,  Appellants. —  Judgment  and  order  affirmed,  with  costs. 
All  concurred,  except  Williams,  J.,  who  dissented. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Charles  £.  Shattnck, 
Appellant. —  Judgment  of  conviction  and  order  affirmed.  All  concurred,  except 
McLennan,  P.  J.,  and  Kruse,  J.,  who  dissented. 

Julia  Henry,  Respondent,  v.  Qriffith  M.  Jones,  Appellant. —  Judgment  and 
order  reversed  and  new  trial  ordered,  with  costs  to  appellant  to  abide  event. 
Held,  that  the  verdict  of  the  j  ury  was  contrary  to  and  against  the  weight  of  the  evi- 
dence and  is  excessive.     All  concurred,  except  McLennan,  P.  J.,  who  dissented. 

Richard  S.  Gilpin,  Respondent,  v.  William  M.  Savage,  AppeUant,—  Inter- 
locutory judgment  affirmed,  with  costs,  with  leave  to  defendant  to  answer  upon 
payment  of  the  costs  of  the  demurrer  and  of  this  appeal.    All  concurred. 

Peter  Pirrung,  Individually,  and  as  Guardian  ad  Litem  of  Helen  Plrrung 
Kurtz  and  Theresa  Pirrung,  Infants,  Respondent,  v.  Supreme  Council  of  the 
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Catholic  Mutual  Benefit  Ajssociatiun,  Appellant. —  Judgment  and  order  reversed 
and  new  trial  ordered,  with  costs  to  appellant  to  abide  event.  Held,  that  the 
Code  Napoleon  and  certificate  should  have  been  received  in  evidence.  All 
concurred. 

Mary  M.  Doty,  Respondent,  v.  Syracuse  and  Suburban  Railroad  Company^ 
Appellant. — Judgment  of  County  Court  and  of  Municipal  Court  of  the  city  of 
Syracuse  reversed,  and  a  new  trial  ordered  in  said  Municipal  Court,  with  costs  in 
all  courts  to  appellant  to  abide  event.  New  trial  to  be  had  on  Tuesday,  June 
9, 1908,  at  ten  o'clock  in  the  forenoon.  Held,  that  the  verdict  of  the  Jury  was 
contrary  to  and  against  the  weight  of  the  evidence.  All  concurred,  except 
Spring  and  Eruse,  J  J.,  who  dissented. 

Elizabeth  Pletzke,  as  Administratrix,  etc..  Respondent,  v.  Pennsylvania  Rail- 
road Company,  Appellant.— Judgment  and  order  affirmed,  with  costs.  All  con- 
curred, except  McLennan,  P.  J.,  who  dissented. 

Emma  D.  Jones,  Appellant,  v.  The  Town  of  Lowville,  Respondent.—  Order 
afiirmed,  with  costs.  Held,  that  the  trial  judge  properly  exercised  his  discretion 
in  setting  aside  the  verdict  on  the  ground  that  the  verdict  was  contrary  to  the 
evidence.  All  concurred;  McLennan,  P.  J.,  and  Williams,  J.,  concurring  on  the 
additional  ground  that  the  verdict  is  contrary  to  law. 

Anna  Sparks,  Respondent,  v.  The  City  of  North  Tonawanda,  Appellant. — 
Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  event,  unless  the  plaintiff,  within  twenty  days,  stipulates  to  reduce  the 
▼erdict  to  the  sum  of  |1,500  as  of  the  date  of  the  rendition  thereof,  in  which 
event  the  judgment  is  modified  accordingly  and  as  so  modified  is,  together  with 
the  order,  affirmed,  without  costs  of  this  appeal  to  either  party.  Ail  con- 
curred, except  Eruse,  J.,  who  voted  for  affirmance. 

The  Paragon  Plaster  Company,  Appellant,  v.  The  Crucible  Steel  Company  of 
America.  Respondent. — Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs.  All  concurred,  except  McLennan, 
P.  J.,  and  Robson,  J,,  who  voted  for  affirmance  on  the  ground  that  the  action, 
within  the  meaning  of  section  3258  of  the  Code  of  Civil  Procedure,  was  both  dif- 
ficult and  extraordinary,  and  that  the  Special  Term  properly  exercised  its 
discretion  in  the  matter. 

Mary  J.  Calpin,  Appellant,  v.  Qeorge  A.  Voas  and  Others,  Respondents. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  The  plaintiff  may,  at  her 
election,  strike  from  her  complaint  the  words  "and  others,"  in  which  event 
she  need  not  comply  with  that  part  of  the  order  requiring  her  to  name  the  per- 
sons included  in  the  term  ''and  others."    All  concurred. 

James  O.  Sebring  and  Another,  Respondents,  v.  Harriet  A.  Berne- Allen,  Appel- 
lant.—  Motion  for  reargument  denied,  with  ten  dollars  costs. 

Charles  L.  Chappell,  Appellant,  v.  Lydia  Chappell,  Respondent. —  Motion 
for  leave  to  appeal  to  Court  of  Appeals  granted  and  question  for  review 
certified. 

Eliza  S.  Lowing,  as  Devisee,  etc..  Respondent,  v.  Isabelle  Lowing  How,  as 
Executrix,  etc..  Appellant. —  Motion  to  dismiss  appeal  denied,  without  costs. 
Held,  that  the  remedy  of  respondent  is  to  move  at  Special  Term  to  have  the 
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case  and  exceptions  declared  abandoned;  th^t  rale  35*  does  not  apply  because  the 
case  has  not  been  settled. 

National  Metal  Edge  Box  Company,  Appellant,  v.  Darwin  B.  Ck>ihain.  Bespond- 
ent. —  Order  of  reversal  entered  herein  on  March  4,  1908,  amended  to  read  as  fol- 
lows: Ordered,  that  the  judgment  so  appealed  from  be,  and  the  same  hereby  is^ 
reversed  and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  the  eveoft,  upon 
question  of  law  and  of  fact. 

Frank  Bush,  Respondent,  v.  International  Paper  Company,  Appellant.— 
Motion  for  re^rgument  denied,  with  ten  dollars  costs.  Motion  for  leave  to  appeal 
to  Court  of  Appeals  denied. 

Mary  Searles,  Respondent,  v.  William  H.  Craig  and  Another,  AppellaDts.— 
Motion  for  reargument  denied,  with  ten  dollars  costs.  Motion  for  leave  to  appeal 
to  Court  of  Appeals  denied. 

In  the  Matter  of  John  W.  Fisher,  an  Attorney  and  Counselor  at  Law. —  lasaes 
raised  by  the  charges  and  answer  thereto  referred  to  William  G.  Tracy,  Esq.,  an 
attorney  and  counselor  residing  at  Syracuse,  N.  T.,  to  take  proofs  and  report  to 
the  court,  with  his  opinion. 

In  the  Matter  of  George  N.  Bauder,  an  Attorney  and  Counselor  at  Law. —  Issues 
raised  by  the  charges  and  answer  thereto  referred  to  Hon.  Elba  Reyuolda.  an 
attorney  and  counselor  residing  at  Belmont,  N.  Y.,  to  take  proofs  and  report  to 
the  court,  with  his  opinion. 

Electa  R.  Graves,  Respondent,  v.  The  Knights  of  the  Maccabees  of  the  World, 
Appellant. — It  appearing  that  there  are  not  four  justices  qualified  to  sit  in  this 
appeal,  said  appeal  is  ordered  transferred  to  the  Appellate  Division  of  the  third 
judicial  department,  to  be  there  heard  and  determined,  pursuant  to  section  2S1 
of  the  Code  of  Civil  Procedure. 

Aurelia  Lawyer,  Respondent,  v.  George  A.  Lawyer  and  Others,  Appellants.— 
Motion  to  dismiss  appeal  denied,  without  costs.  Held,  that  no  relief  can  be 
granted  here  under  general  rule  41  until  the  case  and  exceptions  are  settled  and 
filed,  or  have,  by  order  of  the  Special  Term,  been  declared  abandoned. 

In  the  Matter  of  the  Petition  of  G^rge  L.  A.  Quirin,  to  Remove  from  Office 
Charles  W.  Carter,  a  Justice  of  the  Peace  of  the  Town  of  Olean,  New  York. — 
Order  entered  postponing  proceediugs  under  order  to  show  cause  until  July  7. 
1908,  at  two  p.  M. 


Second  Department,  May,  1908. 

Gardiner  Van  Nostrand,  Individually  and  as  Executor,  eta,  and  Others, 
Respondents,  v.  Frances  Stanton  Van  Nostrand  and  Others,  Respondents. 

Louisa  B.  Van  Nostrand,  Individually  and  as  Executrix  of  John  J.  Vah 

Nostrand,  Deceased,  Appearing  Specially,  Appellan^t. 
Judgment  ^erroneous  entry  of  judgment  by  clerk  on  diimiual  if  appeal  from  erdet 

— reaetUement. 
Per  Curiam  :  It  is  improper  to  enter  a  judgment  on  the  dismissal  of  aa 
appeal  from  an  order.    The  written  direction  or  determination  of  June  8,  1889, 

*  General  Rules  of  Practice.— [Rep. 
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amending  the  judgment,  has  been  treated  on  the  different  appeals  to  this  court 
as  nn  order.  If,  however,  it  be  a  judgment  (see  Saal  v.  JSauth  Brooklyn  Railway 
Co.,  123  App.  Div.  864;  Weimore  v.  Wetmore,  162  N.  Y.  603;  Livingston  v.  Liv- 
ingston, 173  id.  377;  Chester  v.  Buffalo  Car  Mfg.  Co.,  183  id.  425),  it  was  proper 
to  enter  a  judgment  of  dismissal  on  our  decision  dismissing  the  appeal.  (Stevens 
V.  Central  Nat.  Bank,  182  N.  Y.  253;  168  id.  560.)  We  reversed  the  order  denying 
the  motion  to  vacate  the  judgment  of  dismissal  entered  by  the  clerk  for  the  rea- 
son that  the  clerk  had  no  authority  to  enter  a  judgment  not  directed  by  us,  and 
our  dismissal  of  an  appeal  from  what  was  in  terms  an  order  did  not  amount  to 
such  a  direction.  On  re-examining  the  case  we  conclude  to  direct  a  resettlement 
of  our  order  of  July  28,  1907,  so  as  to  direct  the  entry  of  a  judgment  dismissing 
the  appeal.  Woodward,  Jenks,  Ghiynor,  Rich  and  Miller,  JJ.,  concurred. 
Motion  denied,  but  order  of  July  23,  1907,  resettled  in  accordance  with  opinion. 

Charles  Herweo  and  James  CJolton,  Respondents,  v.  William  Molitor, 

Appellant. 

Principal  and  agent  —  real  estate  broker  —  evidence  not  sTiamng  right  to  commissions 

for  sale  of  land. 

Appeal  from  a  judgment  of  the  Municipal  Court  in  favor  of  the  plaintiff  and 
against  the  defendant. 

Woodward,  J. :  The  plaintiffs  bring  this  action  to  recover  a  commission 
alleged  to  be  due  to  them  from  the  defendant  for  effecting  a  sale  of  certain  real 
estate.  The  defendant  was  the  owner  of  two  semi-detached  houses,  and  he  gave 
the  plaintiffs  a  written  authority,  without  date,  to  sell  some  property,  but  which 
particular  property  does  not  appear  from  the  writing.  On  the  trial  plaintiffs 
called  the  defendant  as  their  witness,  and  h ::  testified  that  the  written  authority 
was  for  the  sale  of  the  second  house;  that  it  was  given  to  the  plaintiffs  after  the 
premises  in  question  had  been  sold  to  one  Mrs.  Haug.  This  evidence  on  the 
part  of  defendant,  as  plaintiffs'  witness,  is  strongly  corroborated  by  six  dis- 
interested witnesses,  and  it  is  difficult  to  find  any  evidence  in  support  of  the 
pkintiffs'  claim  that  they  were  the  procuring  cause  of  the  sale  to  Mrs.  Haug. 
She  testifies  positively  that  she  was  not  introduced  to  the  defendant  by  the 
plaintiffs;  that  she  never  saw  either  of  them  until  after  she  had  opened  nego- 
tiations with  the  defendant  personally,  and  the  story  told  by  the  defendant 
and  his  witnesses  is  all  so  convincing  in  its  detail  and  character  that  it  seems  to 
me  it  would  be  a  perversion  of  justice  to  permit  this  judgment  to  stand.  The 
judgment  appealed  from  should  be  reversed.  Jenks,  Hooker,  Gaynor  and 
Miller,  JJ.,  concurred.  Judgment  of  the  Municipal  Court  reversed  and  new 
trial  ordered,  coets  to  abide  the  event. 
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The  Eastern  Extracting  Company,  Respondent,  v.  The  Greater  New 
York  Extracting  Company  and  Others,  Appellants. 

Secret  procen — injunction  restraining  fortner  employed  from  using  or  diedo&ing 
secret  process  —  **  process  *'  defined  ^dbtajning  alcohol  from  empty  whisky  barrds 
—  improved  process  differentiated  from  *' Peace"  patent  by  results  obtained^ 
unfair  competition. 

Judgment  affirmed,  with  costs,  on  the  opinion  of  Mr.  Justice  Kelly  at  Special 
Term-  Woodward,  Jenks.  Hooker,  Gay  nor  and  Miller,  JJ.,  concurred.  The 
following  is  the  opinion  delivered  at  Special  Term  : 

Kelly,  J. :  There  is  no  doubt  in  my  mind  that  the  defendants  are  using  same 
process  for  extracting  alcohol  from  empty  barrels  as  is  ^  used  by  plainlilf  at  its 
factory  in  Jersey  City.  I  have  had  some  difficulty  in  differentiating^  this  proces 
from  that  described  in  the  Peace  patent,  introduced  in  evidence,  which  patented 
process  was  in  use  in  Philadelphia  before  the  plaintiff  engaged  in  busineas.  The 
plaintiff  corporation  is  controlled  by  the  Philadelphia  company,  which  owns  the 
Peace  patent,  but  if  the  secret  process  claimed  by  the  plaintiff  is  the  patented 
process  this  court  has  no  jurisdiction  to  enjoin  the  defendant ;  resort  most  be 
had  to  the  Federal  courts.  (Continental  Store  Service  Co.  v.  Clark,  100  N.  Y.  365l) 
Certainly  the  defendants  are  using  either  the  patented  Peace  process  or  the 
plaintiff's  secret  process.  But  on  re-examining  the  evidence  and  the  abk 
briefs  submitted  by  the  learned  counsel  for  the  parties  to  this  litigation,  plaintiff 
and  defendants,  I  reach  the  conclusion  that  the  plaintiff's  process  in  use  in  Jersey 
city,  is  different  from  that  described  in  the  Peace  patent  entitling  the  plaintiff  to 
protection  against  surreptitious  and  fraudulent  interference.  A  "•  process  *' is 
defined  as  "  A  mode  of  treatment  of  certain  materials  to  produce  a  given  resall; 
*  *  *  an  act  or  a  series  of  acts  performed  upon  the  subject-matter  to  be  trans- 
formed and  reduced  to  a  different  slate  or  thing."  {Cochrane  v.  Deener,  4  Otto 
[M  U.  S.],  788.)  And  the  difference  between  a  machine  and  a  process  is  pointed 
out  in  the  followiDg  language:  *'  A  machine  is  a  thing.  A  process  is  an  act  or  a 
mode  of  acting.  The  one  is  visible  to  the  eye  —  an  object  of  perpetual  observa- 
tion. The  other  is  a  conception  of  the  mind,  seen  only  by  its  effects  when  being 
executed  or  performed.  Either  may  be  the  means  of  producing  a  useful  result 
The  mixing  of  certain  substances  together  or  the  heating  of  a  substance  to  a  certain 
temperature  is  a  process."  (Tilghman  v.  Proctor,  12  Otto  [102  U.  S.]  707.)  In 
TUghman  v.  Mitchell  {2  Fish,  518)  the  court  says  that  a  process  is  entitled  to  protec- 
tion by  patent,  and  that  it  is  no  answer  to  a  claim  of  violation  for  defendant  to 
aver  that  his  machine  may  differ  from  that  of  the  complainant.  In  considering  the 
(tucstion  as  to  the  infringement  of  a  process  it  is  immaterial  whether  defendant's 
machinery  is  the  same  as  that  described  by  plaintiff,  as  that  forms  no  part  of  the 
invention.  The  inquiry  is,  does  defendant,  whatever  his  machinery  is,  produce 
the  same  result  according  to  the  plaintiff's  process?  And  in  the  Proctor  Case 
(supra)  the  court  said:  "  Perhaps  the  process  is  susceptible  of  being  applied  im 
many  modes  and  by  the  use  of  many  forms  of  apparatus.  The  inventor  is  not 
bound  to  describe  them  all  in  order  to  secure  to  himself  the  exclusive  right  to  Uie 
process,  if  he  is  really  its  inventor  or  discoverer."  The  plaintiff's  secret  procesB, 
in  80  far  as  it  differs  from,  or  is  an  improvement  on  the  process  described  in  tlie 
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Peace  patent,  is  not  patented,  but  given  a  secret  process  owued  by  an  individual 
or  corporation,  and  the  use  of  which  is  valuable,  a  court  of  equity  will  interfere  by 
injunction  to  prevent  its  use  by  one  who  has  obtained  it  by  fraud  or  bad  faith. 
(Pom.  Eq.  Juris.  [8d  ed.]  §  922  etaeq.,  tit.  '*  Constructive  Fraud; "  Eastman  Kodak 
Co.  V.  Beichenbacfi,  79  Hun,  18S;  Little  y,  Oallus,  4  App.  Div.  569;  0.  &  W.  Thurm 
Co.  V.  Tloezymki,  114  Mich.  149;  38  L.  R.  A.  200,  and  cases  there  cited.)  The 
business  of  extnicting  alcohol  from  the  wood  of  empty  whisky  barrels  by  means 
of  steam  or  heat  appears  to  have  been  carried  on  in  Boston  as  early  as  1892.  A 
XHttent  was  issued  in  that  year  to  one  Michael  Hickey,  whose  process  was  to  pass 
steam  through  the  barrels,  the  steam  gathering  to  itself  the  spirit,  which  was  sub- 
sequently reduced.  Cyrus  Jay  Seltzer  obtained  a  patent  in  1901  for  a  process  in 
which  he  subjected  the  barrels  to  a  steam  bath,  external  only,  the  vapor  being  col- 
lected inside  the  barrel.  In  1904  Philip  Peace  patented  the  process  now  used  by  the 
Philadelphia  corporation,  which  is  the  parent  company  of  the  plaintiff,  and  by  the 
Peace  process  the  empty  barrels,  with  the  bungs  removed,  were  placed  in  a  recep- 
tacle —  a  square  box  lined  with  pipe  —  and  exposed  to  heat  to  a  degree  sufficient  to 
vaporize  alcohol  but  not  sufficient  to  vaporize  water.  The  fumes  were  drawn  off  by 
suction,  exposing  them  to  the  action  of  a  current  of  air,  and  the  alcohol  extracted. 
The  plaintiff's  process  resembles  that  described  in  the  Peace  patent,  but  I  am 
convinced  th:it  it  is  more  than  the  Peace  process.  The  results  obtained  by  plain- 
•  tiff's  process  are  conccdedly  much  greater.  Preceding  plaintiff's  procoss  the  yield 
from  the  Hickey  &  Peace  process  was  an  average  of  three  and  one-half  pints  of 
commercial  alcohol  per  barrel  treated.  The  plaintiff's  process  raised  this  average 
to  five  and  one- fourth  pints,  an  increase  of  fifty  per  cent.  To  ascertain  whether 
a  given  process  is  covered  by  a  patent,  we  must  look  at  the  claim  advanced 
by  the  inventor  and  recognized  by  the  government  in  issuing  letters  patent. 
Section  4888,  of  the  United  States  Revised  Statutes  requires  that  the  inventor 
"shall  particularly  point  out  and  distinctly  claim  the  part,  improvement  or  com- 
bination which  he  claims  as  his  invention  or  discovery."  **  When  the  terms  of  a 
claim  in  a  patent  are  clear  and  distinct,  as  they  always  should  be,  the  patentee, 
in  a  suit  brought  upon  the  patent,  is  bound  by  it.  *  *  *  He  can  claim  nothing 
beyond  it.  *  •  •  As  patents  are  procured  ex  parte,  the  public  is  not  bound  by 
them,  but  the  patentees  are."  {Keystone  Bridge  Co.  v.  Phanix Iron  Co.,  96  U.  S.  [5 
Otto]  274.)  "  The  scope  of  letters  patent  must  be  limited  to  the  invention  covered 
by  the  claim,  and  while  the  claim  may  be  illustrated  it  cannot  be  enlarged  by  lan- 
guage used  in  other  parts  of  the  speclflcation."  {Tale  Lock  Co.  v.  Qreenleaf,  117 
U.  S.  554.)  Peace  distinctly  claimed  as  his  invention  the  process  of  recovering 
alcohol  from  casks  by  subjecting  the  casks  **toa  non-aqueous  gaseous  agent  of 
a  temperature  exceeding  the  boiliug-point  of  alcohol  but  below  the  boiling-point 
of  water,  and  treating  said  gaseous  agent,  which  has  been  in  contact  with  such 
casks,  for  removing  the  alcohol  therefrom.*'  The  essential  difference  between  the 
Peace  method  and  that  of  his  predecessors  was  the  subjecting  of  the  casks  to  heat 
instead  of  the  direct  bath  in  steam,  but  the  heat  was  of  a  degree  which,  while  it 
vaporized  the  alcohol,  left  the  watery  vapora  in  the  wood.  The  vapor  was  then 
exposed  to  a  current  of  air  with  the  resulting  average  of  about  three  and  a  half  pints 
App.  Div.— Vol.  CXXVI.        59 
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of  alcohol  to  the  barrel .  But  "  a  patent  for  a  process  on  the  contrary  leaves  the  fieM 
open  to  ingenious  men  to  invent  and  to  use  other  processes,  using  part  of  the  laws 
used  by  the  patented  process  or  using  all  of  them  in  other  combinations  and  meth- 
ods." (Walker  Patents  [4th  ed.]  g  14,  citing  W€»lingliou9e  Electric  Co,  v.  Beaeoftk 
Lamp  Co.,  95  Fed.  Rep.  462  )  And  so  we  find  the  plaintiffs  alleged  secret  process 
using  undoubtedly  many  of  the  elements  used  in  the  preceding  patents,  but  doiDg 
away  with  the  necessity  of  separating  the  alcohol  and  the  watery  vapora,  doing 
away  with  the  current  of  air  claimed  in  the  Peace  patent,  and  subjecting  the  barreb 
in  a  hermetically  sealed  chamber  to  such  an  intense  heat  that  all  the  vapors,  watery 
and  alcoholic,  are  extracted,  and  by  their  own  pressure  are  forced  out  of  the  cham- 
ber into  the  condenser.  The  result  of  the  plaintiff's  process  is  certainly  a  radical 
improvement  on  the  Peace  method.  There  is  an  increase  of  fifty  per  cent  in  the 
product.  It  was  said  in  Loom  Co.  v.  Higgitis  (15  Otto  [105  U.  8.],  580):  "It  is 
further  argued,  however,  that  supposing  the  devices  to  be  sufficiently  described, 
they  do  not  show  any  invention;  and  that  the  combination  set  forth  in  the  fifth 
claim  is  a  mere  aggregation  of  old  devices  already  well  known,  and,  therefore, 
it  is  not  patentable.  This  argument  would  be  sound  if  the  combination  clairoed 
by  Webster  was  an  obvious  one  for  attaining  the  advantages  proposed  —  one 
which  would  occur  to  any  mechanic  skilled  in  the  art.  But  it  Is  plain  from  the 
evidence  and  from  the  very  fact  that  it  was  not  sooner  adopted  and  used,  that  it 
did  not  for  years  occur  in  this  light  to  even  the  most  skillful  persons.  It  may 
have  been  under  their  very  eyes,  they  may  almost  be  s:ud  to  have  stumbled  over 
it,  but  they  certainly  failed  to  see  it,  to  estimate  its  value,  and  to  bring  it  into 
notice.  *  •  *  Now  that  it  has  succeeded,  it  may  seem  very  plain  to  any  one 
that  he  could  have  done  it  as  well.  This  is  often  the  case  with  inventions  of  the 
greatest  merit.  It  may  be  laid  down  as  a  general  rule,  though  perhaps  not  an 
invariable  one,  that  if  a  new  combination  and  arrangement  of  known  elements 
produce  a  new  and  beneficial  result,  never  attained  before,  it  is  evidence  of  inven- 
tion." I  have,  therefore,  reached  the  conclusion  that  the  plaintiff's  process  is 
something  beyond  and  different  from  the  Peace  process;  that  it  is  a  secret  process, 
and  that  the  plaintiff  is  entitled  to  the  protection  of  equity  against  u  fraudulent 
and  surreptitious  taking  of  this  process  from  it.  As  to  the  latter  branch  of  the 
case,  I  have  little  difficulty  in  reaching  a  conclusion.  The  defendant  Biderman, 
the  organizer  of  the  defendant  corporation,  the  man  who  brought  together  the 
individual  defendants  in  their  new  enterprise,  came  to  the  p1aintiff*s  factory  in 
Jersey  City  disguised  as  a  laborer.  He  obtained  employment  and  admission  to 
their  extractor;  he  observed  their  methods,  and  he  left  after  two  days,  never 
returning  for  his  wages.  He  admits  on  the  witness  stand  that  he  went  to  plain- 
tiff's factory  to  inform  himself  of  their  method  of  operation.  But  he  says  he 
already  had  mastered  the  process;  that  he  discovered  it  in  Cleveland  when  he 
was  engaged  in  boiling  out  molasses  barrels.  He  tells  a  story  of  a  fire  in  Cleve- 
land and  the  diffusion  in  the  air  of  alcoholic  vapors  caused  by  Uie  burning  or  heat- 
ing of  whisky  barrels,  and  he  says  the  process  now  used  by  the  plaintiff  dawned 
upon  him.  In  the  first  place,  he  is  not  corroborated  as  to  his  Cleveland  experiences, 
and  from  his  admitted  bad  faith  and  fraudulent  entry  into  plaintiff's  place  of 
business,  coupled  with  the  fact  that  he,^  of  all  others,  should  immediately  there> 
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after  organize  the  defendant  company  and  start  the  competing  enterprise,  it 
taxes  the  credulity  of  the  court  beyond  the  limit  of  possibility.  It  is  true  that 
he  had  come  east  before  his  entry  into  plaintiff's  factory,  and  that  he  had  started 
the  construction  of  an  extractor.  Where,  or  how,  he  obtained  the  information,  I 
d.o  not  know,  but  I  am  impressed  with  the  belief  that  his  original  intention  was 
to  use  the  process  described  in  the  Peace  patent.  I  think  he  started  out  with 
that  intention,  but  visited  the  plaintiff's  work  to  ascertain  how  their  process 
differed  from  the  Peace  process.  He  obtained  the  information,  and  started  in 
business  with  his  fellow-defendants.  This  process  is  clearly  the  plaintiff's  secret 
process.  I  do  not  see  any  proof  that  plaintiff  has  been  damaged  as  yet  beyond 
u  nominal  sum,  and  I  do  not  appreciate  the  necessity  for  an  accounting.  But 
methods  such  as  were  used  by  Biderman  are  wrongful;  they  are  dishonest,  and 
cannot  be  countenanced  in  this  country  or  in  this  State.  Fair  competiiion  is 
always  encouraged,  but  a  man  cannot,  through  deceit  and  by  means  of  an  appeal 
for  employment  as  a  laborer  and  assistance  to  earn  his  bread,  enter  the  household 
of  his  benefactor  and  steal  bis  belongings.  This  is,  in  effect,  what  Biderman 
did  in  this  case.  His  transaction  with  plaintiff  in  Jersey  City  was  concededly 
dishonest.  There  is  no  good  explanation  for  it.  He  is  not  an  ignorant  man,  nor 
unsophisticated;  on  the  contrary,  his  powers  of  observation  and  his  familiarity 
with  our  business  methods,  and  the  facility  with  which  he  incorporated  the 
defendant  company,  prove  him  to  be  a  man  who,  for  financial  results,  resorts  to 
means  not  at  all  creditable.  I  find  that  his  associates,  the  individual  defendants, 
are  parties  to  the  wrong,  inasmuch  as  they  are  attempting  to  avail  themselves  of 
the  fruits  oft  his  dishonesty.  I,  therefore,  give  judgment  for  the  plaintiff  for  an 
injunction  restraining  the  defendants  from  using  or  disposing  of  plaintiff's 
process.    I  award  costs  as  against  the  defendant  corporation  and  Biderman. 


Frederick  Scherr,  etc..  Appellant,  v.  Pioneer  Iron  Works  and  Others, 
Respondents. — Motion  denied.  Present — Jenks,  Hooker,  Gay  nor.  Rich  and 
Miller,  JJ. 

Louis  Black,  Appellant,  v.  Samuel  Lemberg  and  Others,  Respondents. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Woodward, 
Hooker,  Gay  nor.  Rich  and  Miller,  JJ.,  concurred. 

Charles  Bonin,  Appellant,  v.  Morris  Mintzer,  Sued  as  Maurice  Minser,  Respond- 
ent.—  Judgment  of  the  Municipal  Court  reversed  and  mew  trial  ordered,  costs  to 
abide  the  event,  unless  within  twenty  days  the  defendant  consent  to  reduce  his 
Judgment  to  the  sum  of  one  dollar,  with  interest  and  costs,  in  which  cose  the 
judgment  as  so  reduced  is  affirmed,  without  costs.  No  opinion.  Woodward, 
Jenks.  Hooker,  Gay  nor  and  Miller,  JJ.,  concurred. 

Everly  M.  Drtvis,  Appellant,  v.  Edward  E.  Vreeland  and  Anna  Vreeland, 
Respondents. —  Judgment  of  the  Municipal  Court  affirmed,  with  costs.  No 
opinion.     Woodward,  Jenks,  Hooker,  Gaynor  and  Rich,  JJ.,  concurred. 

Walter  B.  Dixon,  Respondent,  v.  Charles  Diisenberry,  Jr.,  and  Mary  E.  Hodg- 
man.  Appellants. —  Judgment  and  order  of  the  County  Court  of  Westchester 
county  affirmed,  with  costs.  No  opinion.  Jenks,  Hooker,  Gaynor,  Rich  and 
Miller,  JJ.,  concurred. 
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Northrop  C.  Durham  and  Walter  E.  Durham,  Appellants,  v.  Rosalie  Dreyfuas, 
Respondent. — Judgment  of  the  Municipal  Court  affirmed,  with  costs.  No 
opinion.     Woodward,  Jenks,  Hooker,  Gaynor  and  Miller,  JJ.,  concurred. 

Harry  Hanson,  Respondent,  v.  Morris  W.  Kellogg,  Appellant,  Impleaded  with 
William  B.  Osgood  Field.— Judgment  and  order  affirmed,  with  costs.  Ko 
opinion.  Woodward,  Hooker,  Gaynor  and  Miller,  JJ.,  concurred;  Jenks,  J., 
dissented. 

John  E.  Henry,  Jr.,  Respondent,  v.  Edward  J.  Anthony,  Jr.,  Appellant- 
Judgment  of  the  Munici  pal  Court  affirmed,  with  costs.  No  opinion.  Woodward, 
Jenks,  Hooker,  Gaynor  and  Miller,  JJ.,  concurred. 

In  the  Matter  of  Acquiring  Title  by  the  City  of  New  York  to  Certain  Lands 
and  Lands  under  Water  at  Second  Avenue  and  Thirty-sixth  Street,  in  the  Bor- 
ough of  Brooklyn,  etc.  The  City  of  New  York,  Appellant;  John  Archibald 
Murray,  Respondent. —  Order  reversed,  without  costs,  and  motion  denied,  with 
costs,  on  the  ground  that  the  offer  which  was  prerequisite  to  the  granting  of  an 
allowance,  being  made  by  the  attorney,  was  insufficient.  {Matter  of  City  of  Xetr 
York,  In  re  Baker,  112  App.  Div.  100.)  Woodward,  Jenks,  Hooker,  Gaynir 
and  Rich,  JJ.,  concurred. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  Jacob  Yoelbel,  as 
Sole  Executor,  etc.,  of  Nicolaus  Joost,  Deceased,  Respondent,     i^nna  Louisa 
Raff,  Appellant. —  Decree  of  the  Surrogate's  Court  of  Kings  county  affirmed,  \ 
with  cbsts.    No  opinion.    Jenks,  Hooker,  Gaynor,  Rich  and  Miller,  JJ. ,  concurred. 

William  Lasker,  by  Betsy  Lasker,  His  Guardian  ad  Litem,  Respondent,  v. 
Solomon  Gonsky,  Appellant. —  Judgment  and  order  of  the  Municipal  Court 
affirmed,  with  costs.  No'  opinion.  Woodward,  Jenks,  Hooker,  Gaynor  and 
Rich.  JJ.,  concurred. 

Catharine  C.  Lyons,  Individually  and  as  Executrix,  etc.,  of  Samuel  C.  Pease, 
Deceased,  Appellant,  v.  Pease  Piano  Company  and  Others,  Respondents. — 
Judgment  affirmed,  with  costs.  No  opinion.  Woodward,  Jenks,  Hooker,  Rich 
and  Miller,  J  J.,  concurred. 

Charles  S.  Mackenzie,  Respondent,  v.  Arthur  G.  F.  Moser,  Appellant. —  Judg- 
ment and  order  unanimously  affirmed,  with  costs.  No  opinion.  Present — 
Woodward,  Jenks,  Hooker,  Gaynor  and  Miller,  JJ. 

Max  Margolis,  Respondent,  v.  Anna  Walpoff,  Appellant. —  Appeal  dismissed, 
without  costs.     Jenks,  Hooker,  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

Pierre  Noel,  Appellant,  v.  Pair  vale  Land  Company  and  Edith  E.  Bate. 
Respondents. —  Judgment  affirmed,  with  costs.  No  opinion.  Woodward, 
jenks.  Hooker,  Gaynor  and  Rich,  JJ.,  concurred. 

Park  Slope  Building  Company,  Respondent,  v.  John  A.  MacMartin,  Appel- 
lant.—  Judgment  of  the  Municipal  Court  affirmed,  with  costs.  No  opinion. 
Woodward.  Jenks,  Hooker,  Gaynor  and  Rich,  JJ.,  concurred. 

William  H.  Pierson,  Respondent,  v.  Stuart  G.  Wood,  Appellant.—  Judgment 
of  the  Municipal  Court  affirmed,  with  costs.  No  opinion.  Woodward,  Jenks, 
Hooker,  Gaynor  and  I^ch,  JJ.,  concurred. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Maria  Demore,  Appel- 
lant.— Judgment  of  the  Court  of  Special  Sessions  affirmed.  No  opinion.  Wood- 
ward, Jenks,  Hooker,  Gaynor  and  Rich,  JJ.,  concurred. 
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The  People  of  the  State  of  New  York,  Respondent,  v.  Harry  Schmidt,  Appel- 
lant.—  Judgment  of  the  Court  of  Special  Sessions  affirmed.  No  opinion.  Wood- 
ward, Jenks,  Hooker,  Gaynorand  Miller,  J.T.,  concurred. 

The  People  of  the  State  of  New  York  ex  rel.  Harry  Redlich  and  John  Turtel- 
taub,  Appellants,  v.  George  B.  McClellan,  as  Mayor  of  the  City  of  New  York, 
and  Francis  J.  Lantry,  as  Fire  Commissioner  of  the  City  of  New  York,  Respond- 
ents.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Woodward,  Hooker,  Ckiynor,  Rich  and  Miller,  JJ.,  concurred. 

Max  Resnicoff,  Respondent,  v.  Samuel  Blick,  Appellant,  Impleaded  with 
Marks  Goldstein  and  Others.  —  Order  of  the  County  Couit  of  Kings  county 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Woodward, 
Jenks,  Hooker,  Gay  nor  and  Rich,  J  J. ,  concurred. 

Ada  Smith,  Respondent,  v.  The  Coney  Island  and  Brooklyn  Railroad  Com- 
pany, Appellant. —  Judgme'nt  and  order  unanimously  affirmed,  with  costs.  No 
opinion.     Present  —  Woodward,  Jenks,  Hooker,  Gaynor  and  Miller,  JJ. 

Ella  J.  Smith,  Appellant,  ▼.  Felix  Metzger,  Respondent.—  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Jenks,  Hooker,  Gaynor 
Rich  and  Miller,  JJ.,  concurred. 

Charles  B.  Steuerwald.  as  Agent,  etc..  Respondent,  v.  William  Fox  and  Sol 
Brill.  Appellants.—  Final  order  of  the  Municipal  Court  reversed  on  argument, 
and  new  trial  ordered,  costs  to  abide  the  event.  Woodward,  Hooker,  Gaynor, 
Rich  and  Miller,  JJ.,  concurred. 

Mary  B.  Tower,  Respondent,  v.  Albert  E.  Tower,  Appellant.—  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Woodward,  Hooker, 
Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

Joseph  Wallan  and  Morris  Baumann,  Respondents,  v.  Jacob  Rechnitz,  Appel- 
lant.—Judgment  of  the  Municipal  Court  affirmed,  with  costs.  No  opinion. 
Woodward,  Jenks,  Hooker.  Rich  and  Miller,  JJ.,  concurred. 

Thomas  J.  Waring,  Respondent,  v.  The  City  of  New  York,  Appellant.— Judg- 
ment and  order  unanimously  affirmed,  with  costs.  No  opinion.  Present  — 
Woodward,  Jenks,  Hooker,  Gaynor  and  Miller,  J  J. 

Mary  Burke,  an  Infant,  by  George  J.O'Keefe,  Her  Guardian  ad  Litem,  Appellant, 
v.  The  London  Guarantee  and  Accident  Company,  Respondent. —  Judgment 
affirmed,  with  costs,  on  opinion  of  Mr.  Justice  Gaynor  at  Special  Term.  (Reported 
in  47  Misc.  Rep.  171.)    Woodward,  Jenks.  Hooker  and  Rich.  JJ.,  concurred. 

John  G.  Bennett.  Appellant,  v.  John  Schultz  and  Mary  Schultz.  Respondents. 
—  We  think  the  plaintiff  made  a  pritna  facie  case  which  entitled  him  to  have  the 
questions  of  fact  passed  upon.  Judgment  of  the  Municipal  ('ourt  reversed  and 
new  trial  ordered,  costs  to  abide  the  event.  Woodward,  Jenks,  Hooker,  Gaynor 
and  Miller,  JJ.,  concurred. 

Irving  Clark,  Appellant,  v.  Crosby  &  Company,  Impleaded  with  Gordon  & 
Malven  Company,  Respondent.  —  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.  No  opinion.  Woodward,  Hooker,  Gaynor,  Rich  and  Miller, 
JJ.,  concurred. 

Congregation  Biker  Cholem  Linas  Halalu,  a  Religious  Corporation.  Appel- 
lant, V.  First  Chirower   Congregation,  a  Religious  Corporation,   Defendant, 
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Impleaded  with  Congregation  Biker  Cholem  Linas  Hnlalu  Erster  Chlrower, 
Respondent. —  Appeal  dismissed,  with  ten  dollars  costs  and  disbarsements. 
Woodward,  Jenks,  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

Patrick  Curry,  Respondent,  v.  The  Nassau  Electric  Railroad  CcmpKAj, 
Appellant.^  Judgment  and  order  affirmed,  with  costs.  No  opinion.  Wood- 
ward, Hooker,  Rich  and  Miller,  JJ.,  concurred;  Jenks,  J.,  dissented  on  the 
ground  that  it  was  an  error  to  refuse  the  instruction  that  actual  notice  or 
knowledge  of  any  rule  of  the  railroad  did  not  have  to  be  brought  home  to  the 
plaintiff  (See  Barker  v.  Central  Park,  etc.,  R.  R  Co.,  151  N.  Y.  237,  242),  and 
upon  the  further  ground  that  there  is  no  evidence  that  any  excessive  force  was 
used,  but  only  that  necessary  to  eject  the  plaintiff  within  the  right  of  the 
defendant. 

Michael  Gienty,  Appellant,  v.  Knights  of  Columbus,  Respondent.— Judgment 
affirmed,  with  costs.  No  opinion.  Woodward,  Jenks,  Hooker,  Rich  and  MUler, 
JJ.,  concurred. 

International  Filter  Company,  Respondent,  v.  Max  Barr,  Appellant. —  Judg- 
ment of  the  Municipal  Court  affirmed,  with  costs.  No  opinion.  Jenks,  Hooker, 
Oaynor,  Rich  and  Miller,  JJ.,  concurred. 

In  the  Matter  of  the  Application  of  the  City  of  New  York,  Anpellant,  to 
Acquire  Certain  Real  Estate  in  the  Towns  of  Lewisboro,  Poundridge  and  Bed- 
ford, Westchester  County,  New  York,  etc.  (Cross  River  Dam  and  Reservoir. 
First  Division,  Westchester  County).  Daniel  F.  Cohalan  and  Others.  Respond- 
ents.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Jenks,  Hooker,  Gaynor,  Rich  and  Miller,  J  J.,  concurred. 

John  F.  My  son,  an  Infant,  by  Jennie  Myson,  His  Guardian  ad  Litem,  Respond- 
ent, ▼.  Evelina  Knapp  Hollins,  Appellant. —  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.  No  opinion.  Woodward,  Jenks,  Hooker,  Gaynor  and 
Rich,  JJ.,  concurred. 

Ferdinand  A.  Reinheimer,  Respondent,  v.  Joseph  Davis  and  Louis  Davis, 
Copartners,  Composing  the  Firm  of  J.  Davis  &  Son,  Appellants.— Judgment  of 
the  Municipal  Court  affirmed  by  default,  with  costs.  Woodward,  Gaynor,  Rich 
and  Miller,  JJ.,  concurred. 

Joseph  Shea,  Plaintiff,  v.  George  P.  Bergen,  as  Executor,  etc.,  of  Ami  Shea, 
Deceased,  and  Individually,  Appellant,  Impleaded  with  Charles  J.  Campbell, 
Respondent,  and  Margaret  Connor  and  Others,  Defendants.— Order  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Jenks,  Hooker,  Gaynor, 
Rich  and  Miller,  JJ..  concurred. 

T.  H.  Simonson  &  Son  Company,  Appellant,  v.  John  C.  M.  Btemberg  and 
Others.Rftspondents.— Judgment  affirmed,  with  costs.  No  opinion.  Woodward. 
Jenks,  Hooker,  Gaynor  and  Miller,  JJ.,  concurred. 

Hans  Triest,  Respondent,  v.  The  City  of  New  York,  Appellant.— Judgment 
affirmed,  with  costs.  No  opinion.  Woodward.  Jenks,  Hooker,  Gaynor  and 
Rich.  JJ.,  concurred. 

William  H.  Caddy,  Appellant,  v.  Interborough  Rapid  Transit  Company. 
Respondent.— Motion  denied.  Present  —  Woodward,  Jenks,  Gaynor.  Rich  and 
Miller,  JJ, 
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Congregation  Biker  Cholcm  Linas  Ilalalu,  Appellant,  v.  First  Chirower  Con- 
gregation, Defendant,  Impleaded  with  Congregation  Biker  Cliolem  Linas  Halalu 
Erster  Chirower,  Respondent. —  Motion  denied.  Present  —  Woodward,  Jenks, 
Qaynor,  Hich  and  Miller,  JJ. 

Julia  Diefendorf,  Respondent,  Appellant,  v.  Albert  O.  Fenn  and  Others, 
Appellants,  Respondents. —  Motion  for  leave  to  appeal  to  the  Court  of  Appeals 
denied.     Present  —  Woodward,  Jcnks,  Gaynor,  Rich  and  Miller,  JJ. 

Milton  J.  (Gordon,  Respondent,  ▼.  Louis  Shapiro,  Appellant.—  Motion  denied, 
with  ten  dollars  costs.  Present  — -  Woodward,  Jenks,  Gray  nor,  Rich  and 
Miller.  JJ. 

In  the  Matter  of  the  Application  of  Walter  J.  Ennisson  for  Admission  to  the 
Bar, —  Application  granted.  Present  —  Woodward,  Jenks,  Gaynor,  Rich  and 
Miller,  JJ. 

John  J.  Pardee,  Respondent,  v.  H.  Howard  Douglas  and  Others,  Appellants. — 
Motion  for  reargument  denied,  with  ten  dollars  costs.  Present — Woodward, 
Jenks,  Gaynor,  Rich  and  Miller,  J  J. 

Henry  H.  Petze,  Respondent,  v.  Morse  Dry  Dock  and  Repair  Company,  Appel- 
lant.—  Motion  granted,  without  costs.  Present  —  Woodward,  Jenks,  Gaynor, 
Rich  and  Miller,  JJ. 

Louis  Smadbeck,  Respondent,  v.  City  of  Mount  Vernon,  Appellant. —  Motion 
for  reargument  denied,  with  ten  dollars  costs.  Present  —  Woodward,  Jenks, 
Gaynor,  Rich  and  Miller,  JJ. 

The  United  States  of  America,  Respondent,  v.  John  G.  Pavek,  Appellant. — 
Motion  denied,  with  ten  dollars  costs.  Present — Woodward,  Jenks,  Gaynor, 
Rich  and  Miller,  JJ. 

Nathan  Wcxler  and  Others,  Appellants,  v.  Abraham  M.  Merowitz  and  Otiiers, 
Respondents. —  Motion  for  reargument  denied,  with  ten  dollars  costs.  Present  — 
Woodward,  Jenks,  Gaynor,  Rich  and  Miller,  J  J. 

Laura  M.  Fuller,  Respondent,  v.  Franklin  Bien,  Appellant. —  Motion  denied. 
Present —  Woodward,  Jenks,  Gaynor,  Rich  and  Miller,  JJ. 

Charles  H.  Israels  and  Julius  F.  Harder,  etc..  Appellants,  y.  Ranald  H.  Mac- 
donald,  as  Survivor,  etc..  Respondent. —  Motion  granted.  Present  —  Wood- 
ward, Jenks,  Hooker,  Rich  and  Miller,  J  J. 

In  the  Matter  of  the  Application  of  Frank  M.  Fogg  for  Admission  to  the  Bar. 

—  Application  granted.     Present  —  Woodward,  Jenks,  Hooker,  Rich  and  Mil- 
ler, JJ. 

John  Krouse,  Appellant,  v.  L.  I.  Storage  Warehouses  and  Others,  Respond- 
ents. -  Motion  denied.    Present  — Woodward,  Jenks,  Hooker,  Rich  and  Miller,  JJ. 
William  Lasker,  an  Infant,  etc..  Respondent,  v.  Solomon  Gonsky,  Appellant. 

—  Motion  for  reargument  denied,  with  ten  dollars  costs.    Present  —  Woodward, 
Jenks,  Hooker,  Rich  and  Miller,  J  J. 

L.  Aloysius  Nelligan,  as  Receiver,  etc.,  Plaintiff,  v.  Peter  Groth,  Appellant. 
Rudolph  Liebman,  Respondent. —  Motion  granted.  Present  — Woodward,  Jenks, 
Hooker,  Rich  and  Miller,  JJ. 

Giuseppe  B.  Rini,  Appellant,  v.  Enrico  V.  Pescia,  Respondent.— Motion  dis- 
missed.    Present  —  Jenks,  Hooker,  Gaynor,  Rich  and  Miller,  J  J. 
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Louis  Smadbeck,  Respondent,  v.  The  City  of  Mount  Vernon,  Appellaoi. 
—  Motion  for  leave  to  appeal  to  the  Court  of  Appeals  denied.  Present  —  Wood- 
ward, Jenks,  Hooker,  Rich  and  Miller,  J  J. 

Annie  Andrews,  as  Administratrix,  etc.,  of  Joseph  T.  Andrews,  Deceased, 
Plaintiff,  v.  H.  &  H.  Reiners,  Defendant.—  Motion  for  new  trial  denied,  with 
costs.  No  opinion.  Hooker,  Gaynor,  Rich  and  Miller,  JJ.,  concurred;  Wood- 
ward, J.,  dissented. 

Garret  S.  Braisted,  Respondent,  ▼.  Christian  Kranenberg,  Appellant. —  Judg- 
ment of  the  County  Court  of  Kings  county  affirmed  by  default,  with  costs. 
Woodward,  Jenks,  Hooker,  Rich  and  Miller,  JJ.,  concurred. 

Brooklyn  Bank,  Respondent,  v.  Frank  A.  Barnaby,  Appellant. —  Judgment 
affirmed,  with  costs.  No  opinion.  Woodward,  Jenks,  Hooker,  Rich  and  Milier, 
JJ.,  concurred. 

Isabelle  Brown,  Respondent,  v.  Charles  Clapper,  Appellant.  —  Judgment  and 
order  of  the  County  Court  of  Orange  county  unanimously  affirmed,  with  coats. 
No  opinion.     Present  —  Jenks,  Hooker,  Gaynor,  Rich  and  Miller,  JJ. 

€teorge  E.  Craft,  Appellant,  v.  Peekskill  Lighting  and  Railroad  Company, 
Respondent. — Judgment  and  order  of  the  County  Court  of  Westchester  county 
affirmed,  with  costs,  on  the  authority  of  Graft  v.  Peekskill  Lighting  db  Railroad 
Co.  (121  App.  Div.  549).  Woodward,  Jenks,  Gaynor  and  Rich,  JJ.,  concurred; 
Hooker,  J.,  dissented. 

John  P.  East,  Appellant,  v.  The  Brooklyn  Heights  Railroad  Company, 
Respondent. —  Judgment  and  order  affirmed,  with  costs,  on  the  authority  of 
East  V.  Brooklyn  HeighU  K  R.  Co.,  (115  App.  Div.  688).  Woodward,  Hooker, 
Gaynor  and  Miller.  JJ.,  concurred;  Rich,  J.,  dissented. 

Thaddeus  J.  Pagan,  as  Administrator,  etc.,  of  William  Fagan,  Deceased, 
Appellant,  v.  The  City  of  New  York  and  Others,  Respondents.— Judgment  and 
order  affirmed,  with  costs.  No  opinion.  Woodward,  Hooker,  Gaynor,  Rich  and 
Miller,  JJ.,  concurred. 

Laura  M.  Fuller,  Respondent,  v.  Franklin  Bien,  Appellant.— Order  afl9nned. 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Woodward,  Jenks, 
Gaynor,  Rich  and  Miller,  J  J.,  concurred. 

Charies  Gastel,  Plaintiff,  v.  The  City  of  New  York,  Defendant.—  Plaintiff's 
exceptions  sustained  and  a  new  trial  granted,  with  costs  to  the  appellant.  No 
opinion.  Woodward,  Hooker  and  Rich,  JJ.,  concurred;  Jenks  and  Miller,  JJ., 
dissented. 

Paul  Glasser,  Rsspondent,  v.  Rose  Smigel,  Appellant.— Judgment  of  the 
Municipal  Court  affirmed,  with  costs.  No  opinion.  Woodward,  Jenks,  Hooker, 
Rich  and  Miller,  JJ.,  concurred. 

Rnxie  E.  Houghton,  Respondent,  v.  Hans  R.  Hansen,  Appellant.— Interlocu- 
tory Judgment  affirmed,  with  costs.  No  opinion.  Woodward,  Jenks,  Hooker, 
Gaynor  and  Rich,  JJ.,  concurred. 

In  the  Matter  of  the  Probate  of  a  Paper  Propounded  as  the  Last  Will  and  Tes- 
tament and  Codicil  Thereto  of  Henry  L.  Griffin,  Deceased.  Edward  L.  Griffin, 
Appellant;  E.  M.  Hudson  and  Others,  Respondents.— Decree  of  the  Surrogate's 
Court  of  Suffolk  county  affirmed,  without  costs.  No  opinion.  Woodward, 
Jenks,  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 
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In  the  Matter  of  the  Accounting  of  Martin  J.  Keogh  and  United  States  Trust 
Company  of  New  York,  as  Trustees  under  the  Last  Will  and  Testament  of  David 
Jones,  Deceased,  Respondents.  Title  Quarantee  and  Trust  Company,  as  Commit- 
tee, etc. ,  of  Chandler  D.  Starr,  an  Incompetent  Person,  and  Said  Incompetent 
Person,  by  His  Said  Committee,  and  Walter  D.  Starr,  Individually  and  as  Admin- 
istrator, etc.,  of  Mary  C.  D.  Starr,  Deceased.  Appellants;  Julia  D.  Haviland 
and  Others,  Respondents. — Decree  of  the  Surrogate's  Court  of  Westchester 
county  affirmed,  with  taxable  costs  to  all  parties  payable  out  of  the  estate,  on 
the  authority  of  Mattel*  of  Keogliy  ante,  p.  285  (decided  herewith).  Woodward, 
Hooker,  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

Franklin  B.  Lord,  Jr.,  and  Others,  as  Executors,  etc.,  of  Franklin  B.  Lord, 
Deceased,  Appellants,  v.  The  Equitable  Life  Assurance  Society  of  the  United 
States,  Respondent,  Impleaded  with  Alfonso  de  Navarro  and  Others.—  Interlocu- 
tory judgment  affirmed,  with  costs,  on  the  authority  of  Lord  y., Equitable  Life 
Assurance  Society  (109  App.  Div.  252).  Jenks,  Hooker,  Qaynor,  Rich  and 
Miller,  JJ.,  concurred. 

Santa  Poletto  and  Csesar  Pole! to,  etc..  Appellants,  v.  Oeorgo  F.  Driscoll, 
Respondent. —  Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event,  on  the  ground  that  the  plaintiffs  made  out  a  prima  facie 
case.    Woodward,  Jenks,  Hooker,  Rich  and  Miller,  JJ.,  concurred. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Edward  Simon,  Appel- 
lant.—  Judgment  of  the  Court  of  Special  Sessions  affirmed.  No  opinion.  Wood- 
ward, Hooker,  Qaynor,  Rich  and  Miller,  JJ.,  concurred. 

Giuseppe  B.  Rini,  Appellant,  v.  Enrico  V.  Pescia,  Respondent. — Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Jenks,  Hooker, 
Gkynor,  Rich  and  Miller,  JJ.,  concurred. 

Bernard  Rosenzweig,  Respondent,  v.  Max  Manes,  Appellant. —  Judgment  of 
the  MuDicipal  Court  affirmed,  with  costs.  No  opinion.  Jenks,  Hooker,  Gaynor, 
Rich  and  Miller,  JJ.,  concurred. 

Margaret  A.  West,  Respondent,  v.  The  Brooklyn  Heights  Railroad  Company, 
Appellant.— Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide 
the  event,  on  the  ground  that  the  verdict  is  clearly  against  the  weight  of  evi- 
dence.    Woodward,  Hooker,  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

Howard  P.  Wheeler,  Respondent,  v.  S.  Osgood  Pell  &  Company,  Appellant. — 
Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion.  Present  — 
Woodward,  Hooker,  (Jay  nor,  Rich  and  Miller,  J  J. 


Third  Department,  May,  1908. 

Emma  Boice,  Respondent,  v.  The  Village  of  Valatie,  Appellant. —  Judgment 
and  order  unanimously  affirmed,  with  costs.    No  opinion. 

Charles  D.  Beckwith  and  Clarence  A.  Beckwith,  Composing  the  Firm  of  Beck- 
with  Brothers,  Respondents,  v,  D.  D.  Streeter,  Appellant. — Judgment  affirmed, 
with  costs.  No  opinion.  All  concurred,  except  Kellogg  and  Sewell,  xJJ., 
dissenting. 
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Elizabeth  Bristol,  as  Guardian  ad  Litem  of  William  Bristol,  an  Infant,  Appel- 
lant, V.  The  State  of  New  York,  Respondent. —  Judgment  unanimously  affirmed, 
with  costs.     No  opinion. 

Mary  E.  Hamlin,  Respondent,  v.  Charles  F.  Hamlin,  Appellant. —  Order 
affirmed,  with  ten  dolkrs  costs  and  disbursements.  No  opinion.  All  concaired, 
except  Smith,  P.  J.,  and  Cochrane,  J.,  dissenting. 

Lydia  A.  Ilubbell,  Respondent,  v.  Almon  S.  Wakeman,  Appellant,  Impleaded 
with  The  Farmers'  Reliance  Insurance  Company  of  Chemung,  Schuyler  and  Yate« 
Counties,  New  York. —  Judgment  unanimously  affirmed,  with  costs.    No  opinion. 

Charles  J.  Knapp,  Respondent,  v.  Harper  &  Brothers,  Appellant.  — Order 
affirmed,  with  ten  dollars  costs  and  disbursements.     No  opinion.     All  concurred. 

Henry  Lyme,  Respondent,  v.  Robert  Oliver,  Appellant. —  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.     No  opinion.     All  concurred. 

In  the  Matter  of  the  Accounting  of  Helen  J.  Hanson,  as  Committee  of  the  Per- 
son and  Estate  of  Henry  B.  Hanson,  an  Incompetent  Pei*son,  Respondent. 
Walter  H.  Hanson,  Appellant. — Order,  so  far  as  appealed  from,  unanimously 
affirmed,  without  costs.     No  opinion.     Kellogg,  J.,  not  sitting. 

In  the  Matter  of  the  Application  of  Ira  E.  Betts,  Respondent,  to  Alter  and  Lav 
Out  a  New  Highway  in  the  Town  of  Delhi,  Delaware  County,  New  York,  and 
the  Assessment  of  Damages  Therefor.  John  Wilson,  Commissioner  of  Highways 
of  the  Town  of  Dcllii,  and  Others,  Appellants;  Isaac  Lasher  and  Others,  Respond- 
ents. Order  affirmed,  with  ten  dollars  costs  and  disbui-sements.  No  opinon. 
All  concurred. 

Albert  H.  Newton,  Appellant,  v.  Cornelius  R.  Sheffer  and  Others,  Respond- 
ents.— Judgment  and  order  unanimously  affirmed,  with  costs.    No  opinion. 

Jay  N.  Ostrander,  Appellant,  Respondent,  v.  The  State  of  New  York,  Respond- 
ent, Appellant. —  Judgment  unanimously  affirmed,  without  costs.    No  opinion. 

The  People  of  the  State  of  New  York  ex  rcl.  New  York,  Ontario  and  Western 
Railway  Company,  Relator,  v.  The  Board  of  Railroad  Commissioners  of  the 
State  of  New  York  and  Hancock  and  East  Branch  Railroad  Company.  Respond- 
ents.—Determination  unanimously  confirmed,  with  fifty  dollars  costs  and  dls- 
bureements,  upon  the  opinion  in  People  ex  rel.  Delaware  d  Hudson  Co.  v.  Board 
of  Railroad  Commisaionef'S  (ante,  p.  492). 

The  People  of  the  State  of  New  York  ex  rel.  The  New  York  Central  and  Hud- 
son River  Railroad  Company,  Relator,  v.  The  Public  Service  Commission  of  the 
•  Second  District  and  Frank  W,  Stevens  and  Others,  as  Members  of  the  Public 
Service  Commission  of  the  Second  District,  Respondents. —  Determination 
unanimously  confirmed,  with  fifty  dollars  costs  and  disbursements.     No  opinion. 

Ira  P.  Swan,  as  Administrator,  etc.,  of  William  E.  Swan,  Deceased,  Respond- 
ent, V.  James  Harold  Warner,  Appellant.— Judgment  and  order  unanimously 
affirmed,  w^ith  costs.     Nq  opinion. 

Com  A.  Walker,  Respondent,  v.  The  Town  of  Pittsfleld,  Appellant.— Judgment 
and  order  affirmed,  with  costs.  No  opinion.  All  concurred,  except  Sewell,  J., 
dissenting. 

Mary  E.  Wilson,  Respondent,  v.  Llewellin  Boyce,  Appellant,  Impleaded  with 
Harriet  Ross  and  Others.— Judgment  unanimously  affirmed,  with  costs.  No 
opinion. 
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William  Wynkoop,  Respondent,  ▼.  The  Ludlow  Valve  Manufacturing  Com- 
pany, Appellant. —  Judgment  and  order  affirmed,  with  costs.  No  opinion.  All 
concurred,  except  Chester  and  Kellogg,  J  J.,  dissenting. 

Mary  M.  Cooke  Woodruff,  as  Administratrix,  etc.,  of  Jason  G.  Cooke,  Deceased, 
Appellant,  t.  The  People's  Bank  of  Potsdam,  Respondent.— Judgment 
unanimously  affirmed,  with  costs.     No  opinion. 

Maynard  N.  Clement,  as  State  Commissioner  of  Excise  of  the  State  of  New 
York,  Appellant,  v.  Addieson  Stratton  and  American  Fidelity  Company,  Respond- 
ents.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
All  concurred. 

First  National  Bank  of  Richfield  Springs,  Appellant,  v.  Eleanor  C.  Keller  and 
Others,  Respondents.— Motion  denied. 

Fulton  County  Gas  and  Electric  Company,  Respondent,  y.  Hudson  River 
Telephone  Company,  Appellant.— Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion.     All  concurred. 

Levi  Hayne  v.  William  E.  Van  Epps. — Order  settled. 

John  A.  Heidel,  Respondent,  v.  Joseph  Juran,  Appellant. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.     No  opinion.     All  concurred. 

Archibald  I.  McNeely,  Respondent,  v.  Julia  A.  McNeely,  Appellant. — Motion 
granted,  unless  appellant  within  thirty  days  files  and  serves  proposed  case  and 
exceptions,  in  which  event  motion  denied. 

In  the  Matter  of  the  Summary  Proceedings  Brought  by  Isaac  Milstein, 
Respondent,  v.  James  T.  Mosher,  Appellant. —  Motion  denied.  Chester,  J.,  not 
voting. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Stephen  H.  Abbey, 
Appellant. —  Motion  granted. 

The  People  of  the  State  of  New  York  ex  rel.  The  New  York  Central  and  Hud- 
son River  Railroad  Company  v.  The  Public  Service  Commission,  Second  Dis- 
trict, etc.,  and  Others. —  Motion  denied. 

Margaret  Polhamus,  as  Sole  Executrix,  etc..  Appellant,  v.  The  Delaware, 
Lackawanna  and  Western  Railroad  Company,  Respondent.  —  Motion  granted  on 
compliance  by  plaintiff  within  thirty  days  with  the  terms  and  conditions  of  order 
of  January  7,  1908,  and  on  payment  of  ten  dollars  costs  of  this  motion,  and 
unless  such  terms  and  conditions  are  complied  with  and  said  costs  paid  within 
thirty  days,  motion  denied,  with  ten  dollars  costs. 

Joseph  Sanders  v.  The  Delaware,  Lackawanna  and  Western  Railroad  Com- 
pany.— Motion  granted. 

Ira  P.  Swan,  as  Administrator,  etc.,  of  William  E.  Swan,  Deceased,  Respond- 
ent, V.  James  Harold  Warner,  Appellant. —  Motion  denied. 

Martin  Tillman  v.  Willis  A.  Rayner,  ns  Executor,  etc.,  of  Andrew  B.  Rayner, 
Deceased. — Motion  denied. 

Trojan  Railway  Company  v.  The  City  of  Troy  and  Others. — Motion  granted,  and 
question  certified  as  follows:  Does  the  complaint  state  facts  sufficient  to  con- 
stitute a  cause  of  action  ? 

In  the  Matter  of  the  Final  Judicial  Settlement  of  the  Account  of  Proceedings 
of  Jacob  Wenner,  Sole  Executor,  etc.,  of  Ellen  Schmidt,  Deceased.    Jacob 
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Wenner,  Individually,  as  Sole  Executor  and  as  Trustee,  etc,  under  the  Will  of 
Ellen  Schmidt,  Deceased,  Appellant;  Mary  Disenroth  and  Others,  Respondents.-— 
Decision  and  order  amended  so  as  to  read  as  follows:  Decree  affirmed,  with  costs 
to  respondents  payable  out  of  the  estate.  Opinion  by  Chester,  J.  All  con- 
curred, except  Kellogg,  J.,  dissenting  in  opinion.    (See  125  App.  Div.  358.) 


Fiest  Depaetment,  June,  1908. 

HoGOSOH  Brothers,  Appellant,  v.  Drug  and  Chemical  Club,  Respondent. 

Appeal  from  an  order  granting  a  motion  for  a  bill  of  particulars. 

Per  Curiam  :  The  order  appealed  from  should  be  modified  by  striking  from 
the  8d  paragraph  thereof  the  words  '*  together  with  the  full  name  and  address 
of  such  person,  firm  and  corporation,"  and  by  striking  from  the  4th  paragraph 
thereof  the  words  "together  with  the  name  of  the  manufacturer,"  and  from 
the  5th  paragraph  the  words  "  from  whom  it  purchased  such  rugs."  As  so 
modified  the  order  should  be  affirmed,  without  costs.  Present — Ingraham. 
McLaughlin,  Clarke,  Houghton  and  Scott,  JJ.  Order  modified  as  directed  in 
opinion,  and  as  modified  affirmed,  without  costs.    Settle  order  on  notice. 


Julia  R  Eelbet,  Respondent,  v.  William  H.  Eelsbt,  Appellant. 
Hwi>and  and  wife  —  alimony  reduced. 

Appeal  from  an  order  denying  a  motion  to  reduce  the  amount  of  alimony. 

Per  Curiam  :  The  order  should  be  reversed,  and  the  amount  of  permanent 
alimony  for  the  plaintifTs  support  and  that  of  her  child  reduced  to  $200  per 
month,  reserving  the  right  to  the  wife  to  apply  for  a  restoration  of  the  amount 
fixed  by  the  final  judgment  upon  showing  a  change  in  the  defendant's  financial 
condition.  Present  —  Ingraham,  McLaughlin,  Clarke,  Houghton  and  Scott.  J  J. 
Order  reversed  and  motion  granted  to  the  extent  stated  in  opinion.  Settle 
order  on  notice. 


In  the  Matter  of  the  Application  for  the  Removal  from  Office  of  Otto  H. 
Droboe,  a  City  Magistrate. 

Court  —  proceeding  to  remove    magistrate — right  of  respondent  to  present   oral 

testimony. 

Per  Curiam:  Although  the  facU  alleged  in  the  petition  are  in  the  main- 
admitted  by  the  answer  of  the  respondent  the  court  will  award  to  the  respondent 
the  right  to  present  such  oral  testimony  as  he  shall  be  advised  in  relation  to  the 
transactions  upon  which  these  charges  are  based,  and  for  that  purpose  have  fixed 
Tuesday,  June  twenty-third,  at  ten  o'clock,  at  the  court  house  of  this  court  for 
that  purpose,  when  such  testimony  as  the  respondent  shall  offer  in  relation  to 
the  charges  will  be  heard.  Present  —  Ingraham,  McLaughlin,  Clarke,  Hough- 
ton and  Scott,  JJ.  Further  proceedings  fixed  for  Tuesday,  June  twenty-third, 
at  ten  o'clock. 
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John  Offer,  Administrator  De  Bonis  Non,  etc.,  of  Henry  Offer,  Deceased, 
Respondent,  v.  Isaac  Davega,  Jr.,  Appellant,  Impleaded  with  Leopold 
Bellinger. 

Appeal  from  an  order  setting  aside  the  verdict  in  favor  of  appellant  and  grant- 
ing a  new  trial. 

Per  Curiam  :  The  order  appealed  from  should  be  affirmed  on  the  ground  that 
the  admission  of  the  testimony  of  the  police  captain  was  error.  Present  — 
Ingrabam,  McLaughlin,  Clarke,  Houghton  and  Scott,  JJ.  Order  affirmed,  with 
costs  and  disbursements. 


Leo  Clinton  Sullivan,  an  Infant,  by  Jane  Sullivan,  His  Guardian  ad 
Litem,  Respondent,  v.  Lee  T.  Alton,  Doing  Business  under  the  Firm  Name 
and  Style  of  Alton  Manufacturing  Comfant,  Appellant. 

Appeal  from  a  judgment  and  order  denying  the  defendant's  motion  for  a  new 
trial: 

Per  Curiam  :  Upon  the  evidence  it  appears  that  the  negligence  complained  of, 
if  any  there  was,  was  that  of  the  foreman  or  other  employees  of  the  Northern 
Light  Company,  and  not  of  this  defendant  individually,  and  that  in  this  respect 
the  verdict  of  the  jury  is  against  the  weight  of  evidence.  The  judgment  and 
order  must  be  reversed  and  a  new  trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event.  Present  —  Ingraham,  McLaughlin,  Clarke,  Houghton  and 
Scott,  J  J.  Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event. 


Ecgene  F.  Wilson,  Appellant,  v.  Carolyn  Wilson,  Respondent. 
Judgment  —  affirmative  relief  improper  tohere  not  demanded  in  anwfer. 

Appeal  from  a  judgment  entered  in  the  New  York  county  clerk's  office  on  the 
6th  day  of  July,  1907,  and  an  order  entered  on  the  3d  day  of  June,  1907. 

Per  Curiam:  The  defendant  having  set  up  in  the  answer  no  demand  for 
affirmative  relief,  the  court  was  without  justification  in  awarding  her  an  affirma- 
tive judgment  against  the  plaintiff.  For  that  reason  the  second  clause  of  the 
judgment  must  be  stricken  out,  leaving  it  to  stand  as  one  dismissing  the 
complaint  on  the  merits,  with  costs.  As  so  modified  the  judgment  is  affirmed, 
without  costs  in  this  court.  Present  —  Ingraham,  McLaughlin,  Clarke,  Houghton 
and  Scott.  JJ.  Judgment  modified  as  directed  in  opinion,  and  as  modified  affirmed, 
without  costs.     Settle  order  on  notice. 


Charles  E.  Brant,  Appellant,  v.  Third  Avenue  Railroad  Comfant, 

Respondent. 

Appeal  from  a  judgment  aismissing  the  complaint  at  Trial  Term. 

Per  Curiam  :  We  think  there  should  be  a  new  trial  in  this  case  on  the  ground 
that  the  question  as  to  the  defendant*s  negligence  and  the  plaintiff's  freedom 
from  contributory  negligence  should  have  been  presented  to  the  jury.    The 
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judgment  should  be  reversed  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  event.  Present  —  Ingraham.  McLaughlin,  Clarke,  Houghton  and  Scott, 
J  J.     Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide  event. 


Henry  E.  Cozzens,  Respondent,  v.  The  American  General  Engeneerzso 
Company  and  Others,  Defendants,  Impleaded  with  Gkorgb  E.  Auftis, 
Appellant. 

Pleading — biU  of  particulars  a»  to  wlietlier  alleged  contract  was  written  or  oral. 

Appeal  from  an  order  denying  a  motion  for  a  bill  of  particulars. 

Per  Curiam  :  The  defendant  is  entitled  to  know  whether  the  contract  alleged 
in  paragraph  9  of  the  complaint  was  oral  or  in  writing:  and  if  in  writing,  a 
copy  thereof  should  be  set  forth;  if  oral,  the  terms  thereof  should  be  stated. 
The  order  appealed  from  is,  therefore,  reversed,  with  ten  dollars  costs,  and  the 
motion  for  a  bill  of  particulars  granted  to  the  extent  indicated,  with  ten  dollars 
costs.  Present  —  Ingraham,  McLaughlin,  Clarke,  Houghton  and  Seolt,  JJ. 
Order  reversed,  with  ten  dollars  costs  and  disbursements,  and  motion  granted  to 
the  extent  indicated  in  opinion.    Settle  order  on  notice. 


Henry  Gravier,  Respondent,  v.  Star  Company,  Appellant. 

Appeal  from  a  judgment  entered  on  a  verdict  and  from  an  order  denying 
motion  for  a  new  trial. 

Per  Curiam  :  The  verdict  in  this  case  was  excessive,  and  on  that  ground  the 
judgment  and  order  must  be  reversed  and  a  new  trial  ordered,  with  costs  to 
appellant  to  abide  event,  unless  plaintiff  shall  stipulate  to  reduce  the  verdict  to 
$500;  in  which  event  judgment,  as  so  modified,  and  order  affirmed,  without  costs 
to  either  party  on  this  appeal.  Present  —  Ingraham,  McLaughlin,  Clarke, 
Houghton  and  Scott,  J  J.  Judgment  and  order  reversed  and  new  trial  ordered, 
with  costs  to  appellant  to  abide  event,  unless  plaintiff  stipulates  to  reduce  ver- 
dict to  $500;  in  which  event  judgment,  as  so  modified,  and  order  affirmed,  witboat 
costs.    Settle  order  on  notice. 


Morris  J.  Gordon  and  Louis  L.  Zasloff,  Respondents,  v.  Fannie  G.  Lynch, 

Appellant. 

Appeal  from  a  judgment  entered  on  a  verdict  directed  by  the  ooart,  azMl  fron 
an  order  denying  a  motion  for  a  now  trial. 

Per  Curiam  :  We  think  that  there  was  a  question  of  fact  presented  which 
should  have  been  left  to  the  jury;  and  that  the  motion  to  that  effect  by  the 
defendant  was  made  in  time.  The  judgment  and  order  must  be  reversed  and 
new  trial  ordered,  with  costs  to  appellant  to  abide  event.  Present  —  Ingraham, 
McLaughlin.  Clarke,  Houghton  and  Scott,  J  J.  Judgment  and  order  reversed, 
new  trial  ordered,  costs  to  appellant  to  abide  event. 
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Clemens  J.  Cauohet,  Respondent,  v.  Thomas  M.  Smith,  Appellant. 
Practice — calendar  — preference  where  property  ?uld  under  attaeJiment. 

Appeal  from  an  order  awarding  a  preference. 

Per  Curiam:  The  order  should  be  modified  so  as  to  award  this  action  a 
preference  over  other  issues  noticed  for  the  same  term,  and  as  modified  affirmed, 
without  costs.  Present  —  Ingraham,  McLaughlin,  Laughlin,  Houghton  and 
Scott,  J  J.  Order  mollified  as  stated  in  memorandum,  and  as  modified  affirmed, 
without  costs. 


Charles  W.  Kallenbbrq,  Respondent,  v.  Roeblino  Construction  Company 
and  Others,  Appellants. 

Practice  —  calendar  —  negligence —  no  preference  of  action  for  personal  injuries. 

Appeal  from  an  order  overruling  defendants'  preliminary  objection  and 
granting  plaintiff's  motion  for  a  preference. 

Per  Curiam  :  The  plaintiff  is  given  no  preference  by  statute  or  by  either  the 
General  or  Special  Rules  of  Practice,  and  there  was  no  sufficient  ground  for  pre- 
ferring this  case  over  other  issues.  The  order  should  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  motion  denied.  Present  —  Ingraham, 
McLaughlin,  Laughlin,  Houghton  and  Scott,  JJ.-  Order  reversed,  with  ten 
dollars  costs  and  disbursements,  and  motion  denied. 


Louis  E.  Levt,  Appellant,  e,  Jacob  Bloch  and  Others,  Impleaded  with  Achillb 
Starace.  as  Receiver  in  Bankruptcy  of  Pasquale  Pati  and  Salvatore 
Pati,  Individually  and  as  Copartners,  Respondent. 

Receiver  of  rent  and  profits  —  consent  of  United  States  District  Court  required. 

Appeal  from  an  order  denying  a  motion  for  a  receiver  of  the  rents  and 
profits  of  certain  premises. 

Per  Curiam  :  The  order  should  be  modified  by  giving  leave  to  the  appellant 
to  renew  the  motion  after  obtaining  the  consent  of  the  United  States  District 
Court  to  an  application  for  the  appointment  of  a  receiver  of  the  rents  and  profits 
of  the  property  involved  in  this  action,  and  as  so  modified  affirmed,  without  costs. 
Present  —  Ingraham,  McLaughlin,  Laughlin,  Houghton  and  Scott,  JJ.  Order 
modified  as  stated  in  memorandum,  and  as  so  modified  affirmed,  without  costs. 


Herbert  Miles,  Respondent,  v.  Frank  E.  Samuels  and  Joseph  GoLDEZVBEBe, 

Appellants. 

Caroline  E.  B.  Condit,  as  Administratrix  of  the  Estate  of  John  W.  Condtt, 
Deceased,  Respondent. 

Landlord  and  tenant  —  injunction  restraining  interference  with  possession  —  refusal 
of  landlord  to  consent  to  amgmnent. 

Appeal  from  an  order  restraining  defendants  Samuels  and  Goldenberg  from 
interfering  with  plaintiff's  possession  of  premises  pending  trial  of  action. 
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Pek  Curiam  :  In  view  of  the  express  declaration  of  the  landlord  that  under 
no  circumstances  will  she  execute  or  consent  to  the  assignment  of  a  lease  to  the 
plaintiff,  it  is  useless  to  continue  this  temporary  injunction,  and  the  plaintiff 
should  be  left  to  his  remedy  at  law.  The  order  continuing  the  injunction  is 
reversed,  with  ten  dollars  costs  and  disbursements,  and  the  motion  denied,  with 
ten  dollars  costs.  Present  —  Ingraham,  McLaughlin,  Laughlin,  Houghton  and 
Scott,  JJ.  Order  reversed,  with  ten  dollars  costs  and  disbursements,  and  mod<xi 
denied,  with  ten  dollars  costs. 


The  People  of  the  State  op  New  York  ex  rel.  Consolidated  Gas  Com- 
pany OP  New  York,  Appellant,  v,  James  L.  Wells  and  Others,  Comoiis- 
sioners  of  Taxes  and  Assessments  of  the  City  of  New  York,  Respondents. 

Tax  —  assessinent  of  lands — effect  of  stipulation. 

Appeal  from  an  order  of  the  Special  Term  confirming  assessments  for  tazatioa 
of  real  estate  for  the  year  1903. 

Order  affirmed,  with  fifty  dollars  costs  and  disbursements.  No  opinion. 
Present  —  Ingraham.  McLaughlin,  Clarke,  Houghton  and  Scott,  JJ.  (Dissenting 
memorandum  by  Ingraham,  J.) 

Ikoraham,  J.  (dissenting) :  I  dissent  upon  the  ground  that  the  stipulation 
entered  into  between  the  parties  establishes  the  fact  that  the  property  in  question 
would  not,  under  ordinary  circumstances,  sell  for  more  than  the  value  of  the 
land  without  improvement. 

HOPPHAN  House,  New  York,  as  Trustee,  Respondent,  v.  Elizur  V.  Foote,  as 
Executor,  etc.,  of  Edward  S.  Stokes,  Deceased,  Appellant. 

Principal  and  surety  —  indemnity  —  bond  given  to  referee  to  secure  balance  of  pay- 
ment on  land  purcJuised  on  foreclosure  —  liability  of  sureties  —  discharge  of  prin- 
cipal— facts  net  showing  trust  of  personal  property — evidence  of  eoM>ersations 
with  deceased  by  interested  witness. 

Appeal  from  a  judgment  entered  upon  a  verdict  and  from  an  order  denying  a 
motion  for  a  new  trial. 

Judgment  and  order  affirmed,  with  costs.  No  opinion.  Present  —  Ingraham, 
McLaughlin,  Clarke,  Houghton  and  Scott,  J  J.  (Ingraham  and  McLaughlin,  JJ., 
dissenting.) 

McLaughlin,  J.  (dissenting) :  At  the  first  trial,  upon  the  opening  of  plaintiff's 
counsel,  the  complaint  was  dismissed  upon  the  ground  that  the  facts  stated  did 
not  constitute  a  cause  of  action.  The  question  presented  on  the  appeal  from  ' 
the  judgment  then  entered  had  to  be  determined  from  the  complaint  and  such 
opening,  and  it  was  held  that  the  two  taken  together  stated  a  cause  of 
action,  and  the  judgment  was  reversed  and  a  new  trial  ordered.  {Hofftnan 
House  V.  Foote,  172  N.  Y.  348.)  That  decision  is  not  decisive  of  the  ques- 
tions presented  on  the  present  appeal,  inasmuch  as  the  record  is  different 
from  what  it  then  was.  The  judgment  here  appealed  from  was  entered  upon 
the  verdict  of  a  jury  after  trial,  and  the  record  contains  the  evidence  which 
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was  ofFcred  by  the  respective  parties.  The  first  appeal  had  to  be  deter- 
mined from  what  the  plaintiff  asserted  it  could  prove,  while  here  it  must  be 
determined  from  what  it  did  prove.  Upon  the  uncontradicted  facts  I  do  not  think 
the  plaintiff  was  entitled  to  recover,  and  for  that  reason  a  verdict  should  have 
been  directed  for  the  defendant.  The  $35,000  bond  in  question  was  not  executed 
by  the  Hoffman  House,  New  York,  or  by  James  D.  Leary  or  Daniel  J.  Leary, 
in  reliance  upon  the  pledge  of  the  Mackay  judgment.  The  bond  was  dated, 
executed  and  acljnowledged  May  25,  1894,  while  the  assignment  of  the  Mackay 
judgment  was  not  made  until  March  18,  1895,  and  the  plaintiff  failed  to  prove 
that  either  the  Hoffman  House,  New  York,  or  the  Learys  were  the  sureties  on 
this  bond  for  Stokes.  The  evidence  is  to  the  contrary.  Tlie  plaintiff  itself  was 
the  purchaser  of  the  Hoffman  House  property  at  the  foreclosure  sale,  and  became 
liable  in  its  individual  capacity  for  the  purchase  price;  and  when  as  principal  it 
executed  the  $35,000  bond  in  favor  of  the  referee  on  the  foreclosure  sale,  that 
bond  was  given  to  secure  its  own  existing  liability  to  pay  to  him  the  balance  of 
the  purchase  price.  Stokes  did  not  bid  in  the  property,  and  he  was  under  no 
liability  to  pay  to  the  referee  the  amount  bid,  or  any  sum  whatever.  When, 
therefore,  the  Learys  became  sureties  on  this  bond,  they  became  sureties  for  the 
principal  debtor;  that  is,  the  Hoffman  House,  New  York  —  the  plaintiff  in  this 
action.  The  plaintiff  could  not  be  a  trustee  for  itself  {Greene  v.  Greene^  125 
N.  Y.  506),  nor  could  it.  without  an  express  declaration  of  trust,  be  a  trustee 
of  a  fund  for  the  protection  of  its  sureties.  There  can  be  no  such  thing  as  a 
tru-st  of  personal  property,  either  express  or  implied,  unless  there  be  existing  at 
the  same  time  a  trustee,  a  fund  or  other  property,  and  a  designated  beneficiary. 
{Brown  v.  Spohr,  180  N,  Y.  201.)  Here  a  recovery  is  solely  for  the  benefit  of  the 
plaintiff.  Neither  the  creditors  in  whose  favor  the  $35,000  bond  was  given,  nor 
the  sureties  upon  that  bond,  have  or  had  any  equitable  interest  in  the  fund. 
The  case  is  one  of  indemnity  and  nothing  else,  and  the  controlling  fact  is  that 
the  indemnity  the  plaintiff  received  originally  from  Stokes,  it  received,  not  from 
the  principal  debtor  or  from  one  who  was  liable  upon  the  debt,  but  from  a 
stranger  to  the  obligation,  whose  property  was  pledged  to  indenmify  the  plain- 
tiff alone,  and  was  not  subject  in  equity  to  any  claim  on  behalf  of  the  creditor 
or  the  phdn tiff's  sureties.  It  seems  to  me,  therefore,  that  the  plaintiff  wholly 
failed  to  show  that  it  had  a  right  to  maintain  this  action.  Not  only  this,  but  the 
Hoffman  House,  New  York,  being  the  principal  debtov  in  the  $35,000  bond,  any 
liability  of  Stokes  to  it  was  discharged  and  settled  by  the  resolution  of  Septem- 
ber 25,  1897.  This  resolution  wsis  passed  with  the  consent  of  all  parties  in 
interest,  and  as  a  part  of  the  consideration  for  which  Stokes  sold  his  interest  in 
the  Hoffman  House.  The  liability  of  Stokes  to  the  principal  in  the  bond  having 
been  discharged,  the  sureties,  by  operation  of  law,  were  released.  I  am  also  of 
the  opinion  that  the  court  erred  in  permitting  the  witness  Daniel  J.  Leary,  a 
stockholder  of  the  plaintiff  and  a  party  in  interest,  to  testify,  against  defendant's 
objection,  to  a  personal  transaction  with  the  defendant's  testator.  The  objec- 
tion was  taken  to  this  testimony  on  the  ground  that  the  witness  was  not  com- 
petent under  section  829  of  the  Code  of  Civil  Procedure,  and  I  think  should 
App.  Div,— Vol.  CXXVI.         60 
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baye  been  sustained.  For  these  reasons  I  am  unable  to  concur  with  the  majoritj 
of  the  court,  and  think  the  judgment  should  be  reversed  and  anew  trial  ordcsed. 
lugraham,  J.,  concurred. 

Cakolinb  Batlbs  Chittbndbn  (Formerly  Cakolinb  M.  Holls),  as  Sole  Ezcca- 
trix,  etc.,  of  Fredbbick  W.  Holls,  Deceased,  Respondent,  v.  Sam  Domikoo 
Improvement  Compant  op  Nbw  York,  Appellant. 

Appeal  from  an  order  denying  a  motion  made  by  defendant  to  vacate  or  modify 
an  attachment. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Present  — Ingraham,  McLAUghlin,  lAUghlin,  Houghton  and  Scott,  J  J.  Dis- 
senting memorandum  by  MclAughltn,  J. 

McLatjghlin,  J.  (dissenting):  I  dissent  on  the  ground  that  the  facts  stated 
are  insufficient  to  show  that  the  plaintiff  is  entitled  to  recover  any  specific  sum 
to  exceed  |2o,000,  and  that  there  is  no  evidence  to  show  the  value  of  services 
rendered  beyond  that  amount.  For  that  reason  the  attachment  should  be  reduced 
to  $25,000. 


In  the  Matter  of  Samuel  Froman,  Deceased. — Motion  denied  upon  condition 
that,  if  respondent  consents,  the  case  be  submitted  at  the  present  term,  or,  if  the 
respondent  do  not  so  consent,  then  upon  condition  that  the  appellant  have  his 
appeal  ready  for  argument  at  the  October  term  of  this  court. 

Jose  R.  Alvarez, .  Appellant,  v.  Tomas  C.  Camnrgo,  Respondent. —  Motion 
denied  on  condition  that  the  appeal  be  brought  on  for  aigument  on  June  19, 
1908. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Napoleon  P.  L.  Dotsoo, 
Appellant. — Judgment  affirmed.     No  opinion. 

The  People  of  the  State  of  New  York  ex  rel.  Patrick  Shanley,  Relator,  v. 
Theodore  A.  Bingham,  as  Police  Commissioner  of  the  City  of  New  York,  and 
Others,  Respondents.  (No.  1.)  —  Writ  dismissed  and  proceedings  affirmed,  with 
fifty  dollars  costs  and  disbursements.     No  opinion. 

The  People  of  the  State  of  New  York  ex  rel.  Michael  Healey.  Relator,  v. 
Theodore  A.  Bingham,  as  Police  Commissioner  of  the  City  of  New  York. 
Respondent.—  Writ  dismissed  and  proceedings  affirmed,  with  fifty  dollars  costs 
and  disbursements.    No  opinion. 

The  People  of  the  State  of  New  York  ex  rel.  George  W.  Lyon.  Relator,  v. 
Theodore  A.  Bingham,  as  Police  Commissioner  of  the  City  of  New  York,  Respond- 
ent.—Writ  dismissed  and  proceedings  affirmed,  with  fifty  dollars  costs  and  dis- 
bursements.    No  opinion. 

Louis  Veltri,  an  Infant,  by  John  Veltri,  His  Guardian  ad  Litem,  Appellant,  t. 
F.  W.  Gesswein  Company,  Respondent. — Judgment  and  order  affirmed,  with 
costs.     No  opinion. 

The  People  of  the  State  of  New  York  ex  rel.  Joseph  A.  Wasserman,  Relator, 
V.  Theodore  A.  Bingham,  as  Police  Commissioner  of  the  City  of  New  York, 
Respondent.—  Writ  dismissed  and  proceedings  affirmed,  with  fifty  dollars  costs 
and  disbursements.    No  opinion. 
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Adele  Harie  Corny ns,  RespondeDt,  y.  Thomas  F.  Kaughran»  Appellant. — 
Judgment  affirmed,  with  costs.    No  opinion. 

Susan  Agnes  Kaughran,  Respondent,  y.  Thomas  F.  Eraughran,  Appellant. — 
Judgment  affirmed,  with  costs.    No  opinion. 

Agnes  Steinert,  an  Infant,  by  Andrew  Steinert,  Her  Quardian  ad  Litem, 
Despondent,  v.  Western  Electric  Company,  Appellant. —  Judgment  and  order 
Tcyersed,  new  trial  ordered,  costs  to  appellant  to  abide  eyent,  on  the  ground  that 
the  yerdict  is  againat  the  weight  of  eyidence. 

Mary  Finnigan,  Administratrix,  etc.,  of  James  Finnigan,  Deceased,  Appellant, 
V.  New  Yotk  Contiacdng  Company,  Pennsylyania  Terminal,  Respondent. — 
Judgment  and  order  affirmed,  with  costs,  on  the  authority  of  122  Appellate 
Division,  712.     (Houghton,  J.,  dissenting.) 

William  Rutland,  an  Infant,  by  Mary  A.  Rutland,  His  Guardian  ad  litem, 
Re.spondent.  y.  Henry  C.  Piercy,  Appellant. —  Judgment  and  order  reyersed  and 
new  trial  ordered,  with  costs  to  appellant  to  abide  eyent,  unless  plaintiff  stipu- 
lates  to  reduce  yerdict  to|S,600;  in  which  eyent  Judgment,  as  so  modified,  and 
order  affirmed,  without  costs.    No  opinion.     Settle  order  on  notice. 

Charles  A.  Hess  and  Mark  G.  Holstein,  Respondents,  y.  Emily  E.  Bums 
and  Morrison  Rogers,  Indiyidually,  and  as  Executors,  etc.,  of  Samuel  F. 
Burns,  Deceased,  Appellants.— Judgment  and  order  affirmed,  with  costs.  No 
opinion. 

William  M.  Murphy,  as  Administrator,  etc.,  of  Mary  J.  Murphy,  Deceased, 
Appellant,  y.  Arnold  Tisch,  Respondent,  Impleaded  with  the  City  of  New  York 
and  American  Swan  Boat  Company. —  Judgment  affirmed,  with  costs.  No 
opinion.     (Houghton,  J.,  dissenting.) 

Henry  L.  Joyce,  Appellant,  y.  Manhattan  Lighterage  and  Transportation 
Company,  Respondent.^- Judgment  affirmed,  with  costs.    No  opinion. 

Thomas  D.  Merrigan,  Respondent,  y.  New  York  City  Railway  Company, 
Appellant. —  Judgment  and  order  affirmed,  with  costs.     No  opinion. 

Milton  G.  Budsy,  Respondent,  y.  Ben  Franklin  Insurance  Company,  Appel- 
lant.   (No.  1.)  —  Judgment  and  order  affirmed,  with  costs.     No  opinion. 

Milton  G.  Bucky,  Respondent,  y.  Ben  Franklin  Ii  surance  Company,  Appel- 
lant. (No.  2.)  —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.     (McLaughlin,  J.,  dissenting.) 

John  O.  Baker,  Appellant,  y.  William  Seggie,  Respondent. —  Judgment  and 
order  affirmed,  with  costs.     No  opinion.    (Clarke  and  Scott,  JJ.,  dissenting.) 

Beatrice  Dreyfus,  Appellant,  y.  Emll  Dreyfus,  Respondent.—  Judgment 
affirmed,  with  costs.     No  opinion. 

Lawrence  E.  Kohl,  Respondent,  y.  George  J.  Jetter,  Appellant.— Judgment 
and  order  affirmed,  with  costs.  No  opinion.  (Ingiaham  and  McLaughlin,  JJ., 
dissenting.) 

Henry  W.  Schlesinger,  Appellant,  y.  Charles  Weber  and  Others,  Respondents.— 
Judgment  affirmed,  with  costs.     No  opinion. 

Rosie  Bary  and  Fishel  Charap.  Appellants,  y.  Jacob  Leyin,  Respondent.— 
Judgment  affirmed,  with  costs.     No  opinion. 
^  The  People  of  the  State  of  New  York  ex  rel.  Catherine  Poillon,  Appellant,  y. 
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William  Flynn,  Warden  of  the  City  Prison  of  the  City  of  New  York,  and  Othen, 
Respondents. —  Order  aflBrmed.    No  opinion. 

The  People  of  the  State  of  New  York  ex  rel.  Charlotte  Poillon,  Appellant,  t. 
William  Flynn,  Warden  of  the  City  Prison  of  the  City  of  New  York,  and  Others, 
Respondents. —  Order  affirmed.     No  opinion. 

In  the  Matter  of  the  Application  of  Charlotte  Poillon,  Appellant,  for  a  Writ  of 
Prohibition.  John  B.  Mayo  and  Others,  Justices  of  the  Court  of  Special  SesBions 
of  the  City  of  New  York,  First  Division,  Respondents.-— Order  affirmed,  with 
ten  dollars  costs  and  disbursements.    No  opinion. 

Harry  von  Tilzer  Music  Publishing  Company,  Respondent,  v.  Arthur  J. 
Lamb,  Impleaded  with  M.  Witmark  &  Sons.  Appellant.—  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.    No  opinion. 

Herman  Fahrenwald,  Appellant,  v.  Bridget  Fahrenwald,  Respondent. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

In  the  Matter  of  the  Application  for  an  Order  to  Strike  from  the  EnroUmer.t 
Book  of  the  Twenty-fifth  Election  District  of  the  Fifteenth  Assembly  District 
of  the  County  of  New  York  the  Name  of  James  J.  Gaffney.  John  T.  Dooling 
and  Others,  Commissioners  of  the  Board  of  Elections  of  the  City  of  New  York, 
Appellants;  James  L.  Watson,  Respondent. —  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.    No  opinion. 

In  the  Matter  of  Henry  Conklin,  Appellant,  for  a  Writ  of  Habeas  Corpus. 
Jeannie  L.  Conklin  and  Thomas  F.  Foley,  Sheriff  of  the  County  of  New  York, 
Respondents. —  Appeal  dismissed,  with  ten  dollars  costs.    No  opinion. 

Basilio  C.  Acoetta,  as  Administrator,  etc.,  of  Giuseppe  Accetta,  Deceased, 
Respondent,  v.  Erie  Railroad  Company,  Appellant. —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.    No  oi)inion. 

Donald  Mitchell,  Appellant,  ▼.  Ebenezer  Hurd  and  James  W.  Halstead, 
Respoiidents.—Order  affirmed,  with  ten  dollars  costs  and  disbursemen to,  with- 
out prejudice  to  renewal  as  stated  in  order.     No  opinion. 

The  People  of  the  State  of  New  York  ex  rel.  Henry  Grossberg.  Appellant,  v. 
Maynard  N.  Clement,  as  State  Commissioner  of  Excise,  and  Moses  M.  JIcKee,  as 
Special  Deputy  Commissioner  of  Excise  for  the  Boroughs  of  Manhattan  and  The 
Bronx,  Respondents. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion. 

In  the  Matter  of  the  Application  of  Mary  Jones,  Appellant,  against  Smith 
Lent,  an  Attorney,  Respondent. —  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.     No  opinion. 

The  People  of  the  State  of  New  York  ex  rel.  William  F.  O'Brien.  Appellant, 
▼.  Edmond  J.  Butler,  as  Commissioner  of  the  Tenement  House  Department  of 
the  City  of  New  York,  Respondent.—  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion. 

Louis  Rudinsky  and  Morris  J.  Bernstein,  Respondents,  v.  The  Peerieas  Cloak 
and  Suit  Company.  Appellant.  (Two  cases.)  —  Orders  affirmed,  with  ten  doUars 
costs  and  disbursements  on  each  appeal.    No  opinion. 

Amadee  Spadone,  Respondent,  v.  Harry  D.  Warren,  Appellant. —  Order 
reversed,  with  ten  dollars  costs  and  disbursements,  and  motion  denied,  on  the 
authority  of  Lutz  v.  Third  Avenue  B.  R.  Co,  (44  App.  Div.  256). 
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John  W.  Gray,  Respondent,  v.  Ella  Pauline  Gray  Carter,  Appellant. —  Order 
af&rmed,  with  ten  dollars  costs  and  disbursements.     No  opinion. 

Frank  M.  Wyckoff,  Respondent,  v.  Harvey  N.  Bloomer,  Doing  Business  as  the 
ilarlem  Local- Life  Company,  Appellant,  Impleaded  with  Millard  J.  Bloomer. 
(No.  1.)  —  Appeal  dismissed,  with  ten  dollars  costs  and  disbursements.  No 
opinion. 

Frank  M.  WyckofF,  Respondent,  v..  Harvey  N.  Bloomer,  Doing  Business  as  the 
Harlem  Local-Life  Company,  Appellant,  Impleaded  with  Millard  J.  Bloomer. 
(No.  2.)  —  Order  reversed,  with  ten  dollars  costs  and  disbursements,  and  motion 
to  vacate  order  for  substitution  of  attorneys  denied,  with  ten  dollars  costs.  No 
opinion. 

Edwin  H.  Hess  and  Nathaniel  J.  Hess,  Respondents,  v.  Builders'  Construc- 
tion Company,  Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments.   No  opinion. 

William  H.  Bruder,  Appellant,  v.  Mary  J.  Phillips,  Respondent.  (No.  2.)  — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

The  People  of  the  State  of  New  York  v.  John  Jackson.—  Motion  denied  on 
condition  that  appellant  be  ready  for  October  term. 

The  People  of  the  State  of  New  York  v.  Charlotte  Poillon. —  Motion 
granted. 

The  People  of  the  State  of  New  York  v.  Frank  Fischer.—  Motion  granted. 

The  People  of  the  State  of  New  York  v.  Oscar  E.  Dinkelmann. —  Motion 
granted. 

F.  Egerton  Webb  and  Another  v.  Susan  D.  Parker  and  Another. —  Motion 
denied,  with  ten  dollars  costs. 

Albert  W.  De  Long  and  Another  v.  Mercury  Realty  Company.— Motion 
denied,  with  ten  dollars  costs. 

Isaac  Dolinsky  v.  Hugh  M.  Masterton  and  Another.—  Motion  granted,  with 
ten  dollars  costs. 

Edwin  H.  He?s  and  Nathaniel  J.  Hess  v.  Builders'  Construction  Company.— 
Motion  granted,  with  ten  dollars  costs. 

Morris  Levenson  and  Others  v.  J.  &  R.  Lamb,  a  Corporation. —  Motion  granted 
with  ten  dollars  costs. 

Rudolph  Werner  v.  Joseph  Cademartori. —  Motion  granted,  with  ten  dollars 
costs. 

Rudolph  Werner  v.  Joseph  Cademartori.—  Motion  granted,  with  ten  dollars 
costs. 

Compagnie  Commerciale,  etc.,  v.  Adolph  W.  Brunn. —  Motion  denied  on 
condition  that  appellant  be  ready  for  October  term. 

Sigraund  Feust  v.  Horatio  Craig.—  Application  granted. 

Lucy  Israelson  v.  Supreme  Lodge,  Iroquois.— Application  denied,  with  ten 
dollars  costs. 

A.  Angelwitz  &  Company  v.  Louis  Goldman. —  Application  denied,  with  ten 
dollars  costs. 

JStna  Elevator  Company  v.  Richard  Deeves  and  Another.— Motion  denied. 

In  the  Matter  of  Gus  Reed.— Motion  granted.    Order  resettled. 
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In  the  Matter  of  Koebler  &  Company  ▼.  Maynard  N.  Clement. —  Ifotion 
granted.     Order  resettled. 

Alice  £.  Muller  y.  Oscar  A.  Mullcr. —  Motion  granted  on  payment  of  ten 
dollars  costs. 

John  Jaburg  and  Another  v.  Haserot  Canneries  Company. —  Motion  denied. 
Appeal  to  be  submitted  at  present  term  if  respondent  so  desires. 

Gretchen  Ranch  y.  Elizabeth  Donoyan. —  Motion  denied. 

Paul  Gross  y.  Hugo  Gorsch. — Motion  granted  on  payment  of  ten  dollars 
costs. 

Harry  D.  Miller  y.  Crown  Perfumery  Company.— Motion  denied,  with  tea 
dollars  costs. 

Le  Roy  Sober,  Respondent,  y.  Herman  Lobel,  Appellant. —  Order  aAmed, 
with  ten  dollars  costs  and  disbursements.    No  opinion. 

Fredrieker  Duffy,  as  Administratrix,  etc.,  of  James  Duffy,  Deceased,  Reapond- 
ent,  y.  The  New  York  Central  and  Hudson  Rlyer  Railroad  Company,  Appellant 
—  Judgment  and  order  affirmed,  with  costs.  No  opinion.  (McLangliliD,  J., 
dissenting  generally,  and  Houghton,  J. ,  dissenting  on  the  ground  that  the  yerdict 
of  the  jury  as  to  the  decedent  exercising  proper  care  is  against  the  weight  of 
eyidence.) 

The  Uniyersal  Building  and  Construction  Company,  Appellant,  y.  Samuel 
Earp,  Respondent,  Impleaded  with  Moritz  Waisman  and  Others. — Judgment 
affirmed,  with  costs.    No  opinion.  , 

Eugenie  Mazoyer,  Respondent,  v.  New  York  City  Railway  Company,  Appel- 
lant.—Judgment  and  order  affirmed,  with  costs.    No  opinion. 

Darwin  Rudd,  Respondent,  y.  Isaac  Winkler  and  Simon  M.  Winkler,  Trading 
under  the  Name  of  Isaac  Winkler  A  Brother,  Appellants.  (No.  1.)  —  Jadgmeot 
and  order  affirmed,  with  costs.    No  opinion. 

Darwin  Rudd,  Respondent,  y.  Isaac  Winkler  and  Simon  M.  Winkler,  Trading 
under  the  Name  of  Isaac  Winkler  &  Brother,  Appellants.  (No.  2.)  —  Judgment 
and  orders  affirmed,  with  costs.     No  opinion. 

Consolidated  Gns  Company  of  New  York,  Respondent,  y.  The  City  of  New 
York,  Appellant. — Judgment  affirmed,  with  costs,  on  the  authority  of  Brootljrn 
Union  Gas  Co.  v.  City  of  New  York  (188  N.  Y.  834),  with  leaye  to  defendant  to 
amend  on  payment  of  costs. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Dr.  Weeks'  Medical 
Office,  Appellant. —  Judgment  affirmed  on  opinion  in  People  y.  Wbodburp  Derma- 
tological  Institute  (124  App.  Diy.  877).  (Houghton,  J.,  dissenting  on  his  opinion 
in  that  case.) 

Edward  A.  Layton,  Respondent,  y.  Elizabeth  H.  Kraft  and  Others,  Impleaded 
with  Morris  H.  Dillcnbeck,  as  Executor,  etc.,  of  Anna  E.  St.  John,  Deceased, 
and  Others.  Appellants.  (No.  1.)  —  Order  affirmed,  with  costs,  on  opinion  on 
former  appeal  (111  App.  Div.  842). 

Edward  A.  Layton,  Respondent,  y.  Elizabeth  H.  Kraft  and  Others,  Impleaded 
with  Morris  H.  Dillenbeck,  as  Executor,  etc.,  of  Anna  E.  St.  John,  Deceased, 
and  Others,  Appellants.    (No.  2.)  —  Judgment  affirmed,  with  costs.     No  opinion. 

Nicola  Siragusa,  Respondent,  y.  The  City  of  New  York,  Appellant.—  Older 
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reversed,  with  costs,  and  motion  denied,  with  costs,  and  yerdict  reinstated.    No 
opinion. 

Ciiarles  Qenit.  Appellant,  v.  Buffalo  CommerciAl  Insurance  Company  of  Buf- 
falo, N.  Y.,  Respondent. — Judgment  ai&rmed,  with  costs.     No  opinion. 

Charles  Gerst,  Appellant,  v.  Buffalo  German  Fire  Insurance  Company  of  the 
City  of  Buffalo,  N.  Y.,  Respondent. -- Judgment  affirmed,  with  costs.  No 
opinion. 

Mary  Coffey,  as  Administratrix,  etc.,  of  Daniel  Coffey,  Deceased,  Respondent, 
V.  Richard  L.  Walsh  Company,  Appellant.-— Judgment  and  order  affirmed,  with 
costs.    No  opinion.    (Ingraham,  J.,  dissenting.) 

Carrie  Loeb  and  Jennie  Loeb,  Appellants,  v.  Supreme  Lodge  of  the  Royal 
Arcanum,  also  Known  as  Supreme  Council  of  the  Royal  Arcanum,  Respondent. 
—  Judgment  affirmed,  with  costs.    No  opinion.    (Clarke,  J.,  dissenting.) 

Per  Nelson.  Appellant,  t.  New  York  City  Railway  Company,  Respondent. — 
Judgment  affirmed,  with  costs.    No  opinion. 

Anna  Creatore,  Appellant,  v.  Joseph  Creatore,  Respondent. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.    No  opinion. 

In  the  Matter  of  the  Application  of  The  City  of  New  York,  Respondent,  Rehi- 
tive  to  Acquiring  Title,  etc.,  to  the  Lands,  Tenements  and  Hereditaments 
Required  for  the  Widening  of  Riverside  Drive  on  the  Easterly  Side  from  West 
One  Hundred  and  Fifty-eighth  Street  to  West  One  Hundred  and  Sixty-fifth 
Street,  in  the  Twelfth  Ward,  Borough  of  Manhattan,  City  of  New  York.  The 
Female  Academy  of  the  Sacred  Heart  and  Others,  Appellants. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.    No  opinion. 

Caroline  Sayles  Chittenden  (Formerly  Caroline  M.  HoUs),  as  Sole  Executrix, 
etc.,  of  Frederick  W.  Holls,  Deceased,  Respondent,  v.  San  Domingo  Improve- 
ment Company  of  New  York,  Appellant. —  Order  affirmed,  with  ten  dollars  costs 
and  disbursements.     No  opinion. 

Caroline  Sayles  Chittenden  (Formerly  Caroline  M.  Holls),  as  Sole  Executrix, 
etc.,  of  Frederick  W.  Holls,  Deceased,  Respondent,  v.  S*vn  Domingo  Improve- 
ment Company  of  New  York,  Defendant.  The  Morton  Trust  Company,  a  Third 
Party,  Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion. 

In  the  Matter  of  Julia  B.  Thayer,  Deceased. —  Appeal  dismissed,  with  ten 
dollars  costs.     No  opinion. 

In  the  Matter  of  the  Appraisal  under  the  Act  in  Relation  to  Taxable  Transfers 
of  Property  of  the  Property  of  Julia  B.  Tliayer,  Deceased.  The  Comptroller  of 
the  State  of  New  York,  Appellant;  Frederick  H.  Kingsbury  and  Louis  Dorr,  as 
Executors  and  Trustees  under  the  Last  Will  and  Testament  and  Codicil  Thereto 
of  Julia  B.  Thayer,  Deceased,  Respondents.— Order  affirmed,  with  ten  dollars 
costs  and  disbursements.     No  opinion. 

The  People  of  the  State  of  New  York  ex  rel.  Apostleship  of  Prayer,  Respond- 
ent, V.  Lawson  Purdy,  President,  and  Others,  as  Commissioners  of  Taxes  and 
Assessments,  Constituting  the  Board  of  Taxes  and  Assessments  of  the  City  of 
New  York,  Appellants.— Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments.    No  opinion.     (McLaughlin  and  Scott,  JJ.,  dissenting.) 
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In  the  Matter  of  the  Application  of  Lawrence  Waterbury,  Appellant,  v.  Gfo§- 
venor  Nicholas  and  Paul  L.  Kiernan,  Attorneys  at  Law,  Respondents. — Order 
affirmed,  with  ten  dollars  costs  and  disbursements,  without  prejudice  to  the  right 
of  the  client  to  brin;^  an  action  against  the  attorneys.     No  opinion. 

Henry  W.  Shoemaker  and  Others,  Copartners  Doing  Business  under  the  Finn 
Name  and  Style  of  Shoemaker,  Bates  &  Company,  Respondents,  v.  Hiram  Bar- 
lingham.  Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disbarsements. 
No  opinion. 

In  the  Matter  of  the  Application  of  Carroll  Le  Roy  Mosher,  Respondent,  for  a 
Peremptory  Writ  of  Mandamus  against  Foster  Crowcll,  as  Commissioner  of  the 
Department  of  Street  Cleaning  of  the  City  of  New  York,  Appellant.— Order 
affirmed,  with  ten  dollars  costs  and  disbursements.     No  opinion. 

In  the  Matter  of  the  Application  of  the  City  of  New  York.  Appellant,  Rehaive 
to  Acquiring  Title,  etc.,  to  the  Lands  and  Premises  Required  for  the  Openinf 
and  Extending  of  the  Approaches  to  Madison  Avenue  Bridge,  over  the  Har- 
lem River,  in  the  Twelfth  Ward,  Borough  of  Manhattan,  City  of  New  York. 
John  Sergeant  Cram,  as  Sole  Surviving  Executor,  etc.,  of  Henry  A.  Cram, 
Deceased,  Respondent. —  Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments.    No  opinion.    (Ingraham  and  Scott,  JJ.,  dissenting.) 

The  People  of  the  State  of  New  York  ex  rel.  Hugh  J.  O'Neill.  Appellant,  t. 
Frank  L.  Polk  and  Others,  Comprising  the  Municipal  Civil  Service  GommissioQ 
of  the  City  of  New  York,  Respondents. —  Order  affirmed,  with  ten  dollars  costs 
and  disbursements.    No  opinion. 

J.  Schwarzwalder  &  Sons,  Respondent,  v.  Quinn  &  Nolan  Beverwyck  Brewing 
Company,  Appellant. — Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted.     No  opinion. 

Augustus  Van  Home  Stuy  vesaut,  Respondent,  v.  Nathan  E.  Bloch,  Appellant, 
Impleaded  with  Edward  F.  Kealey  and  Charles  Schindler,  Described  in  the 
Summons  and  Complaint  as  John  Doe,  Defendants. —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.     No  opinion. 

Elise  H.  M.  Holt,  Respondent,  v.  Franklin  W.  Hopkins,  Appellant.— Order 
affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

Jared  F.  Harrison,  Respondent,  v.  Hartford  Life  Insurance  Company,  Respond- 
ent. In  the  Matter  of  James  S.  Qreves.  Appellant,  for  Leave  to  Intervene.— 
Order  affirmed,  with  ton  dollars  costs  and  disbursements.     No  opinion. 

George  Gordon  Hastings,  as  Executor,  etc.,  of  Rosalie  Tousey  Hastings, 
Deceased,  Appellant,  v.  Ingersoll  Lookwood  and  Others,  Respondents, 
Impleaded  with  Milton  Berolzhime  and  Jedediah  T.  Paine,  as  Administrator, 
etc.,  of  Jennie  M.  Paine,  Deceased,  Appellants. —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.     No  opinion. 

Horace  Russell  and  Edward  D.  Harris,  as  Executors  of  and  Trustees  under 
the  Last  Will  and  Testament  of  Henry  Hilton,  Deceased,  Appellants,  v.  Isaac  N. 
Heidelberg  and  Hope  Clothing  Company,  Respondents. —  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.     No  opinion. 

Riverside  Bank,  Respondent,  v.  Charles  Bary  and  Michael  Jacobs,  Impleaded 
with  Eugene  Van  Schaick,  Appellant.     Riverside  Bank,  Respondent^  v.  Simon 
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Feist  and  Michael  Jacobs,  Impleaded  with  Eugene  Van  Schaick,  Appellant. — 
Order  modified  by  deducting  the  sum  of  $100  from  the  judgihent  as  entered, 
and  as  so  modified  affirmed,  without  costs.    Settle  order  on  notice. 

In  the  Jiilatter  of  the  Petition  of  Maynard  N.  Clement,  as  State  Commissioner 
of  Excise,  Respondent,  for  an  Order  Revoking  and  Canceling  Liquor  Tax  Cer- 
tificate No.  4,425,  Issued  to  George  Brown,  Appellant. —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.     No  opinion. 

The  Industrial  and  General  Trust,  Limited,  and  Others,  Appellants,  v.  Pacific 
Gas  and  Electric  Company,  Impleaded  with  the  Trust  Company  of  America  and 
Others,  Respondents. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
!No  opinion. 

Jeflferson  Real  Estate  Company,  Appellant,  v.  Walter  H.  Stearns,  Respondent. 
—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.     No  (^pinion. 

Frank  L.  Perley,  Appellant,  v.  Lee  Shubert,  Respondent. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.     No  opinion. 

The  People  of  the  State  of  New  York  ex  rel.  Thomas  J.  Nealis,  Respondent, 
V.  Frank  A.  O'Donnel  and  Others,  as  Members  of  and  Constituting  the  Hoard  of 
Taxes  and  Assessments  of  the  City  of  New  York,  Appellants. —  Order  reversed, 
with  ten  dollars  costs  and  disbursements,  and  motion  granted  on  the  authority  of 
People  ex  rel.  Collins  v.  Ahearn  (120  App.  Div.  95). 

The  People  of  the  State  of  New  York  ex  rel.  Israel  Benjamin,  Appellant,  v. 
Arthur  J.  O'Kecffe  and  Others,  as  Members  of  and  Constituting  the  Municipal 
Civil  Service  Commission  of  the  City  of  New  York,  Respondents.— Order 
affirmed,  with  ten  dollars  costs  and  disbursements.     No  opinion. 

Samuel  J.  Silberman.  Appellant,  v.  Snare  &  Triest  Company,  Respondent, 
Impleaded  with  Mathilda  Karg  and  Others.  —  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.     No  opinion. 

In  the  Matter  of  the  Depositions  of  F.  H.  Fenning  and  Samuel  S.  McCurdy, 
to  Be  Used  in  the  Circuit  Court,  County  of  Union,  SUite  of  Illinois,  in  an  Action 
Entitled  *'  The  People  of  the  State  of  Illinois  ex  rel.  E.  R.  Leonard  v.  The  Equi- 
table Life  Assurance  Society  of  the  United  States."  The  Equitable  Life  Assurance 
Society  of  the  United  States,  Appellant;  Edwin  A.  Watson,  Respondent. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.     No  opinion. 

Jose  R.  Alvarez,  Appellant,  v.  Tomas  Ceron  Camargo,  Respondent. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.     No  opinion. 

Plunkett  Plumbing  and  Heating  Company,  Respondent,  v.  Bassford  Realty 
Company  and  George  A.  Acken,  Appellants. — Order  affirmed,  without  costs. 
No  opinion. 

In  the  Matter  of  the  Transfer  Tax  upon  the  Estate  of  James  B.  M.  Grosvenor, 
Deceased.  The  Comptroller  of  the  State  of  New  York,  Appellant;  Rhode 
Island  Hospital  Trust  Company,  as  Executor,  etc.,  of  James  B.  M.  Grosvenor, 
Deceased,  Respondent. —  Order  affirmed,  with  costs,  on  authority  of  Matter  of 
Grosvenor  (124  App.  Div.  831). 

Canuto  H.  Latasa,  Respondent,  v.  Mark  Aron,  Impleaded  with  Etlward  H. 
Conroy,  Appellant.— Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion. 
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The  People  of  the  State  of  New  Ycrk  ex  rel.  George  Bernard,  Appellant,  t. 
Moses  M.  McKee,  as  Special  Deputy  Commissioner  of  Excise,  and  Maynard  N. 
Clement,  as  State  Commissioner  of  Excise,  Respondents.—  Order  afflrmed,  with 
ten  dollars  costs  and  disbursements.     No  opinion. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  Proceedings  of 
Edward  J.  Dunphy,  asExecutorof  and  Trustee  under  the  Last  Will  and  Testament 
of  Katharine  D.  Callahan,  Deceased,  Respondent;  Cornelius  Callahan,  Appel- 
lant.—  Order  aflSrmed,  with  ten  dollnrs  costs  and  disbursements.     No  opinion. 

Thomas  L.  Martin,  Respondent,  v.  Alfred  H.  Smith  and  Harrison  B.  Smith, 
Appellants. —  Order  affirmed,  with  ten  dollars  costs  and  disbuiBements  on  author- 
ity of  HutefUnson  v.  Bien  (104  App.  Div.  214). 

Attillio  Piccirilll,  Respondent,  v.  Angelo  Julian,  Appellant,  Impleaded  with 
Others.  (No.  1.)  —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion. 

Attillio  Piccirilll,  Respondent,  v.  Angelo  Julian,  Appellant,  Impleaded  with 
Others.  (No.  2)  — Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion. 

In  the  Matter  of  Dennis  E.  Sheehan,  Respondent,  for  an  Order  Directing 
Joseph  Martin,  Appellant,  to  Turn  over  Certain  Moneys.— Order  affirmed,  with 
ten  dollars  costs  and  disbursements.     No  opinion. 

In  the  Matter  of  the  Tninsfer  Tax  upon  the  Estate  of  Sarah  J.  G.  Spencer, 
Deceased.  The  Comptroller  of  the  State  of  New  York,  Appellant;  William 
Augustus  Spencer  and  Others,  as  Executors,  etc.,  of  Sarah  J.  G.  Spencer, 
Deceased,  and  Others,  Respondents. —  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion. 

Alfred  L.  Hodge  v.  International  Registry  Company. —  Motion  to  dismiss 
appeal  granted,  with  ten  dollars  costs. 

In  the  Matter  of  Willis  Avenue  Bridge. — Motion  to  dismiss  appeal  denied. 

Alexander  R.  Baxter  v.  William  E.  Servic. —  Motion  to  dismiss  appeal  granted, 
with  ten  dollars  costs. 

Mary  A.  McClain  v.  Ada  Bird  and  Others. —  Motion  to  dismiss  appeal  granted. 
See  memorandum  per  curiam. 

In  the  Matter  of  Charles  T.  Dunning,  etc. —  Motion  denied  on  terms  stated  in 
order. 

Horace  Russell  and  Others,  as  Executors,  etc.,  ▼.  Isaac  A.  Heidelberg  and 
Others. —  Motion  denied,  with  ten  dollars  costs. 

In  the  Matter  of  John  Halstead,  Deceased. —  Motion  to  dismiss  appeal  granted, 
with  ten  dollars  costs. 

Mary  L.  Hall  v.  Metropolitan  Street  Railway  Company. —  Motion  denied  on 
terms  stated  in  order. 

Robert  Townsend  v.  Sidney  S.  Meyers.— Motion  to  dismiss  appeal  granted, 
with  ten  dollars  costs. 

In  the  Matter  of  Benjamin  Sanders,  Deceased.— Motion  denied  on  terms  stated 
in  order. 

Patrick  A.  Fogerty  ▼.  William  P.  Pogerty.  (No.  1.)  — Motion  denied,  with 
ten  dollars  costs. 
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Patrick  A.  Pogerty  y.  William  P.  Fogerty.  (No.  2.)  — Motion  denied,  with 
ten  dollars  costs. 

Henry  Fogler  y.  Slgmund  Kafan  and  Others. — Motion  to  dismiss  appeal 
granted,  with  ten  dollars  costs. 

Bernard  Keenan  y.  Samuel  J.  Bloomingdale,  Impleaded,  etc. —  Motion  denied 
on  terms  stated  in  order. 

Morris  Gelof  y.  Jacob  Morgenroth  and  Others. — Motion  granted. 

Aaron  Engel  y.  Herman  Sontag  —  Motion  denied,  with  ten  dollars  costs. 

New  York  Evening  Journal  Publishing  Company  y.  William  F.  Simpson 
Adyertising  Agency. —  Application  denied,  with  ten  dollars  costs. 

Morris  Gk)ldzier  y.  Edward  I.  Goodrich. —  Application  denied,  with  ten  dollara 

COBtS. 

Jesse  C.  Bennett  &  Company  y.  Mary  L.  H.  McGill. —  Application  denied, 
-with  ten  dollars  coeta. 

Cora  Williams  y.  Isaac  Goldberg.— Application  denied,  with  ten  dollars 
costs. 

Silas  Musliner  y.  Paul  M.  Warburg. —  Application  denied,  with  ten  dollars 
costs. 

Pftuline  Weinstein  y.  Eursheedt  Manufacturing  Company. —  Application 
denied,  with  ten  dollars  costs. 

J.  W.  Cashman  &  Company  y.  Paul  Thompson.—  Application  denied,  with 
ten  dollars  costs. 

Jaruchim  H.  Simpson  y.  Harry  Berkowitz. —  Application  denied,  with  ten 
dollars  costs. 

Samuel  B.  Patterson  y.  Samuel  W.  Heiss  and  Others. —  Application  denied, 
with  ten  dollars  costs. 

Samuel  Wolchok  y.  Gioyanna  Clemento  and  Others.— Application  denied,  with 
ten  dollars  costs. 

Wyckoff,  Church  &  Partridge  y.  William  H.  Hall.—  Application  denied,  with 
ten  dollars  costs. 

Frank  Slayik  y.  Supreme  Lodge  of  All  Bohemian  Ladies,  etc. —  Application 
denied,  with  ten  dollars  costs. 

Minnie  R,  Tannenbanm  y.  The  City  of  New  York. —  Motion  denied,  with  ten 
dollars  costs. 

In  the  Matter  of  James  B.  Hammond,  etc. —  Motion  denied,  with  ten  dollars 
costs. 

Hoggson  Brothers  y.  Drug  and  Chemical  Club. —  Motion  denied,  with  ten  dollars 
costs. 

EmeUne  P.  Tooker  y.  Siegel-Cooper  Company,  Impleaded,  etc. — Motion 
granted. 

James  A.  Grant  and  Others  y.  Cobre  Grande  Copper  Company,  Impleaded, 
etc .  —  Motion  granted.     Questions  certified. 

Marie  Koenig,  as  Administratrix,  y.  August  P.  Wagener,  as  Suryiving 
Administrator,  etc. —  Motion  denied,  with  ten  dollars  costs. 

Milton  G.  Bucky  y.  Ben  Franklin  Insurance  Company.  —  Motion  denied,  with 
ten  dollara  costs. 
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Alice  F.  H.  King  v.  W.J.  Block  Amusement  Company. —  Motion  denied,  with 
ten  dollars  costs. 

Morris  Reisler,  an  Infant,  etc.,  v.  John  H.  Springer. —  Motion  granted* 

Henry  D.  Miller  v.  Crown  Perfumery  Company. —  Motion  denied,  with  teo 
dollars  costs. 

Augustus  H.  Grote  v.  Ida  F.  Grotc  —  Motion  granted.     Question  certified. 

Edward  J.  Dunphy  v.  Cornelius  Callahan. —  Motion  granted.  Question 
certified. 

In  the  Matter  of  Edward  J.  Dunphy. —  Motion  granted,  with  ten  dollan 
costs. 

In  the  Matter  of  Riverside  Drive.— Motion  denied  on  pnyraent  of  ten  dollan 
costs,  and  on  condition  that  appellant  have  appeal  ready  for  argument  at  the 
October  term. 

In  the  Matter  of  Antonio  Spinelli.  —  Reference  ordered  to  take  proof  of  the 
facts  stated  in  the  petition,  and  as  to  the  identity  of  the  infants  for  whom  the 
petitioner  was  appointed  guardian,  as  the  owners  of  the  property  involved  in 
this  proceeding.    Settle  order  on  notice. 
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jA^octdekt  insurance. 

Policy  construed  —  warniuties  as  to  other  insurance. 
tke  Insurance,  1-3. 

jlocokd  and  satisfaction. 

See  PArMENT. 

jA^CCOTTNTINa. 

Of  partnership  formed  to  purchase  lands. 
See  Contract,  4. 

Proceeds  of  sale  of  renl  estate  —  trust  agreement. 

See  Pleading,  2.  i 

ADMINISTBATOBS. 

See  Executors  and  Administrators. 

ADMISSION. 

Election  --eround  of  recovery. 
See  Trial,  2. 

ADVANCEMENT. 

See  Wills. 

APFIDAVIT. 

Sufficiency  of  moving  papers. 
See  Motion  and  Order. 

See  Deposition. 

AGENCY. 

See  Principal  and  Agent. 

ALIMONY. 

See  Husband  and  Wife. 

AMENDMENT. 

Of  pleading. 

See  Pleading. 

ANIMAL. 

Injury  to  estray  on  railroad  track  —  necessity  for  cattle  guards. 
See  Railroad,  12. 

ANSWER. 

See  Pleading. 

APPEAL. 

1.  Arrent  ^  effect  of  order  vacating.  A  decision  of  the  Appellate  Division 
that  an  order  of  arrest  should  be  vacated  does  not  necessarily  establish  that  the 
order  was  void  or  irregular.     Coleman  v.  Brown,  44. 

2.  Crime — suspension  of  sentence.  No  appeal  lies  to  the  Supreme  Court  from 
a  cx)nviction  in  the  Court  of  Special  Sessions  of  the  city  of  New  York  on  which 
sentence  is  suspended. 

Section  750  of  the  Code  of  Criminal  Procedure,  as  amended,  applies  only 
to  appeals  autliorized  to  be  taken  to  the  County  Court  and  to  the  Court  of 
Genenil  Sessions.     People  v.  FiaJierty,  65. 

3.  Criminal  action  —  order  denying  grand  jury  minutes.  The  right  of  appeal 
in  criminal  cases  is  purely  sUitutory  and  not  constitutional. 

An  order  denying  a  motion,  made  by  a  defendant  under  indictment,  for  a  copy 
of  the  minutes  of  the  grand  jury  which  indicted  him  is  not  appealable,  for  tne 
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motion  is  one  in  a  crimiDal  action  and  no  right  of  appeal  is  given  by  statate: 

Maittr  of  Montgomery,  72. 

4.  Order  of  Appellate  Trrm  —  appeal  from  Cit/if  Court.  The  Appellate  DiTiaoo 
has  no  jurisdiction  to  entert^un  an  appeal  from  an  order  upon  a  motion  origiuat- 
ing  at  the  Appellate  Term,  dismissing  an  appeal  from  an  order  of  the  City  Coon 
of  the  city  of  New  York.     Gei'tman  v.  Levy,  83. 

5.  Diseretionai'y  order  reviewable.  An  order  resting  in  the  discretion  of  the 
court  is  reviewable  by  the  Appellate  Division.  Union  Sores  Corporation  v.  Bai^i, 
291. 

6.  Constitutional  law  — jury  trial  —  repeated  verdieis.  There  is  a  place  wbere 
the  spirit  of  the  constitutional  guaranty  that  trial  by  jury  shall  remain  inviokiit 
forever  requires  that  the  verdict  of  a  jury  shall  become' final;  and  where  then 
has  been  a  sufficient  number  of  trials  under  fair  conditions  so  that  it  cannot  be 
presumed  that  the  jury  has  been  controlled  by  passion,  corruption  or  otber 
improper  motive  or  has  failed  to  give  to  the  evidence  proper  consideration,  it  is 
the  duty  of  the  court  to  give  effect  to  the  verdict  and  end  the  litigation. 

Tlie  mere  fact  that  the  case  rests  largely  on  plaintiff's  testimony  is  not  i 
ground  lor  holding  that  the  defendant  is  entitled  to  continuous  trials  of  tiie 
action. 

Where  a  jury  twice  gave  a  verdict  for  plaintiff,  the  vertUct  being  reversed  on 
the  second  appeal  as  against  the  weight  of  evidence,  and  on  a  third  trial  od  the 
sn me  evidence  the  same  verdict  was  given  which  the  trial  jud^e  set  aside  u 
against  the  weight  of  evidence,  relying  largely  on  the  opinion  of  the  court  oo 
the  second  appeal,  the  verdict  will  be  reinstatea,  the  court  having  in  effect  held 
on  the  former  appeals  that  there  was  evidence  sufficient  to  submit  to  the  jorj. 
Bidgely  v.  I'aylor  db  Co.,  803. 

7.  From  Municipal  Court  —  insufficient  return,  A  return  of  the  clerk  of  the 
Municipal  Court  of  New  York  statins  that  it  contains  "substantially  all  the 
evidence  given  on  the  trial "  of  the  action  is  insufficient  to  authorize  a  review 
upon  appeal,  for  the  statute  requires  the  return  tooontain  **all  the  proceed- 
ings."   FcUadino  v.  Staten  Island  Midland  Railway  Co.,  847. 

8.  Reference — judgment  directed.  Where  a  referee  has  found  the  facts  and 
erred  only  in  legal  deductions,  the  Appellate  Division  may  direct  a  proper 
judgment  without  granting  a  new  trial.     Bryant  v.  Turner  (No.  1),  594. 

9.  Reference  — judgment  directed.  Where  a  referee  has  found  the  facts  aod 
has  erred  merely  in  the  legal  deductious,  the  Appellate  Division  may  direct  a 
proper  judgment  without  granting  a  new  trial.     Biyant  v.  Turner  {No.  Z),  5a8. 

10.  Prom  dismixsal  of  complaint  —  inferences.  Where  the  complaint  is  dis- 
missed at  the  close  of  the  plaintiff's  case,  eveiy  fact  and  every  inference  most 
be  viewed  in  the  light  most  favorable  to  him.    nougJurty  v.  Weeks  db  JSon,  788. 

Appellate  Division— effect  of  allowance  of  costs  bv. 
W7iite  V.  Bouglas,  903. 

Order  appointing  new  commissioners  of  assessment  appealable. 
See  Eminent  Domain,  1. 

No  presumption  as  to  infancy. 

See  Husband  and  Wife,  8. 

Mandamus — appeal  from  dismissal. 
See  Mandamus. 

Recital  of  order  not  reviewed. 

See  Motion  and  Okder,  2. 

Mechanic's  lien  —  issues  not  raised  on  triaL 
See  Pleading,  14. 

Review  of  discretion  of  trial  court. 
See  Practice,  3. 

Effect  of  failure  lo  object  to  evidence  or  move  for  dismissal. 
See  Puactick,  4. 

Interlocutory  judgment —  res  ac{}udicata. 
See  Real  Property,  10. 
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APPEAL  •—  Ckmtinued. 

From  determination  of  referee. 
8u  Rbfkkbnce. 

Decision  must  be  followed  on  new  trial. 
See  Sals.  4. 

Rejection  of  claims  —  estoppel. 
See  Town,  2. 

Decree  denying  probate  of  will  — right  of  executor  to  appeal. 
See  Will,  8. 

ABBEST. 

1.  Pitwer  of  police  constable  of  MecfianicviUe — intoxication,  A  constable  of  a 
town  in  a  county,  beins  a  peace  officer  of  the  county,  may  arrest  without  war- 
rant persons  found  intoxicated  upon  the  highways  of  any  town  of  the  county, 
and  til e  police  constable  of  the  village  of  Mecbanicville  under  its  revised  char- 
ter (Laws  of  1891.  chap.  106).  having  the  powers  of  a  town  constable,  can  like- 
wise make  such  arrest  without  warrant  outside  the  yillage.  People  ex  rel. 
Conway  Bros.  B.  <fc  M,  Co,  v.  Bd.  of  Auditors,  487. 

3.  TncitilaoUon  —  ctseault  and  battery  —  insufficient  affidavits.  Although  the 
complaint  in  an  action  for  assault  and  battery,  verified  by  the  plaintiff's  guar- 
dian ad  litem,  alleges  positively  that  the  defendant  beat  the  plaintiff,  an  order 
of  arrest  should  not  be  granted  when  the  moving  affidavit  of  the  guardian  sup- 
plementing the  complaint  alleges  that  the  affiant  derived  his  information  from 
the  plaintiff  and  a  third  person  whose  affidavits  are  not  produced  nor  their 
absence  explained. 

On  such  motion  the  verified  complaint  may  be  used  as  an  affidavit.  Alber  y. 
Han-is,  504. 

Effect  of  order  vacating. 
See  Appeal,  1. 

When  valid  order  not  grounds  for  false  imprisonment. 
See  False  Imprisonment. 

ASSAULT  AND  B ATTEBT. 

Arrest  —  insufficient  affidavits. 
.  See  AiiRBST,  2. 

AsaESSMBirr. 

See  Tax. 

ASSIGNMENT. 

Liquidation  agreement  affecting  assignment  of  bank  property  —  liability  of 
receiver. 

See  Contract,  7-9. 

Lease  —  liability  of  assignee  for  rent. 
See  Landlord  and  Tenant,  5. 

ATTACHMENT. 

Goods  purcliasfd  with  stolen  money  —  moving  papers  insufficient.  In  order  to 
justify  the  granting  of  a  warrant  of  attachment  it  is  essential  that  the  plaintiff 
show  by  affidavit  that  one  of  the  causes  of  action  specified  in  section  635  of  the 
Code  of  Civil  Procedure  exists  in  his  favor. 

A  plaintiff  suinsj  a  husband  and  wife  to  recover  moneys  embezzled  by  the  for- 
mer is  not  entitled  to  attach  chattels  in  possession  of  the  wife  on  the  theory 
that  with  her  knowledge  they  were  purchased  with  the  fruits  of  the  husband's 
crime,  when  no  facts  are  alleged  tending  to  show  that  the  chattels  sought  to  bo 
recovered  from  the  wife  were  purchased  with  any  part  of  the  money  embezzled  by 
the  husband. 

An  allegation  of  plaintiff^s  belief  unsupported  by  facta  is  insufficient.  Jonas- 
son  v.  Herrick,  827. 

Preference  on  calendar  where  property  held  under  attachment. 
Caughey  v.  Smith,  943. 

Against  bankrupt  —  when  not  vacated  so  as  to  discharge  surety. 
See  Bankruptcy,  1. 
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ATTOBNEY  AND  CLIENT. 

1.  Conjidential  ommunicaiion.  A  commuDication  between  attorney  and  cfient 
is  not  coutidential  so  as  to  be  privileged  when  it  takes  place  in  the  presence  of  a 
third  party.     Matttv  of  Eckler,  199. 

2.  Services  rendered  to  ext  cutors  —  agreement  to  look  to  eHaU  oonUrued —  demurrer. 
Aclion  by  an  attorney  at  law  to  recover  for  professional  services  rendered  to  exec- 
utors. The  answer  alleged  that  the  plaintiff  had  received  the  joint  promissory 
note  of  the  defendants  in  full  satisfaction  and  discharge  of  all  claims  under  his 
retainer  and  in  support  thereof  incorporated  the  following  receipt:  **lhave 
received  from  the  executors  of  George  R  Finch,  deceased,  a  note  of  George  N. 
Ostrander  and  Helen  E.  Foulds  for  $15,000.  *  *  *  My  services  in  nutter  of 
Finch  Estate  were  rendered  for  the  executors.  I  will  make  no  further  peisonal 
claims  against  said  executors  for  said  services  making  any  further  claim  only 
against  the  stiid  Estate  or  said  persons  as  executors."  On  demurrer  to  said 
defense, 

Held,  that  as  the  instrument  must  be  construed  if  possible  so  as  to  make  opera- 
tive every  clause  and  word,  it  was  an  agreement  that  the  defendants  w(;re  not 
to  be  personally  liable  for  any  balance  due,  and  that  the  plaintiff  would  pursue 
his  remedy,  if  any,  against  the  estate. 

An  ambiguous  instrument  signed  by  an  attorney  and  delivered  to  his  client 
will  be  construed  most  favorably  to  the  latter.     Brackett  v.  Ostrander,  529. 

3.  Same — probate — legtU  services.  Query,  as  to  whether  an  attorney  at  law 
can  sue  an  estate  in  equity  to  recover  for  services  rendered  to  executors  resulting 
in  a  probate  of  the  will.     Id. 

4.  Same — practice — judgment.  An  attorney  at  law  who  has  agreed  with 
executors  to  look  only  to  the  esUite  for  compensation  cannot  maintain  an  aciion 
against  them  at  law  for  a  balance  due  on  the  theory  that  the  action  is  merely  to 
liquidate  his  claim  as  the  first  step  in  a  suit  in  equity  to  charge  the  estate.  This, 
because  any  judgment  against  the  defendants  will  be  collectible  de  bonis  propn'is 
and  not  de  bonis  testatoris,  and  because  such  judgment  would  not  measure  the 
liability  of  the  estate.    Id. 

5.  Same  —  pleading  —  answer.  It  is  no  defense  to  the  complaint  of  an  attorney 
for  professional  services  rendered  to  defendants  in  their  individual  capacity  to 
allege  4hat  the  plaintiff  for  a  valuable  consideration  executed  an  instrument 
annexed  wherein  the  attorney  agreed  to  look  for  compensation  to  the  estate  of 
which  the  defendants  were  executors,  where  the  complaint  does  not  show  that 
the  services  were  rendered  to  the  defendants  in  their  representative  capacity 
and  the  defense  does  not  incorporate  other  allegations  showing  that  to  be  the 
fact.    Id. 

Disbarment  proceedings  —  default  in  appearance  by  respondent. 
Matter  of  Toning,  902. 

Action  for  legal  services  —  reference. 
Northrop  v.  Butler,  906. 

Conspiracy  —  evidence  not  connecting  attorney. 
See  Conspiracy,  1. 

Witness'  fees  of  attorney  not  acting  as  such. 
See  Costs,  8. 

Presumption  that  paper  drawn  for  parties  was  of  nature  desired. 
See  Evidence,  6. 

Privilege  of  communication  —  waiver  must  be  at  trial. 
See  Gift,  2. 

Contract  for  procuring  clients  —  receipt  of  amount  tendered. 
See  Paymp:nt,  1. 

ATTOBNEY-GENEBAL. 

Judgment  against  State  —  interest  —  failure  to  notify  Attomey-Oeneral  of 
judgment. 

See  Judgment,  5. 

Right  to  represent  State  departments  not  exclusive  —  special  counsel  of  Forest, 
Fish  and  Game  Commission  —  motion  to  vacate  judgment  against  State  entered 
on  stipulation. 

See  Public  Officek,  3-6. 
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BAILMENT. 

When  liquidation  agreement  does  not  effect  a  pledge  of  property,  but  conveys 
interest. 

See  Contract,  7-9. 

BANKING. 

1.  Negligence — action  agaimt  barUt  prendent  for  negligence  —  reavUing  defalca- 
tion — eiToneouB  charge — when  exception  sufficient.  Where  in  an  action  to  recover 
against  a  bank  president  for  alleged  negligence  whereby  the  cashier  was  enabled 
to  convert  securities,  the  court  has  charged  that  as  a  matter  of  law  it  was  the 
duty  of  the  president  to  have  such  knowledge  of  and  acquaintance  with  the 
mitters stated  in  the  quarterly  reports  to  the  State  Superintendent  of  Banks  that 
he  could  truthfully  make  oath  that  the  said  reports  were  true  in  all  respects, 
an  exception  is  sufficient  which  states  that  it  is  made  to  so  much  of  the  charge 
as  instructs  the  jury  that  it  was  the  duty  of  the  president  to  have  such  knowl- 
edge of  and  acquaintance  with  several  matters  stated  in  the  quarterly  reports  that 
he  could  truthfully  make  oath  that  said  reports  were  true  in  all  respects.  Daven- 
port V.  Prentice,  451. 

2.  Same  —  verification  of  bank  reports.  As  the  statute  governing  said  reports 
requires  them  to  be  verified  by  the  oath  of  the  president  and  cashier  or  treasurer 
to  the  effect  that  they  are  true  and  correct  in  all  respects  "to  the  best  of  his 
knowledge  and  belief,"  it  is  error  to  charge  in  substance  that  the  law  requires  the 
president  to  verify  the  reports  by  absolute  unqualified  oath.    Id. 

8.  Same — prejudicial  error.  Such  error  is  fatal  to  a  judgment,  It  beine  pos. 
sible  that  the  defendant  was  injured  thereby,  for  the  jury  may  have  found  him 
negligent  in  failing  to  take  an  absolute  oath  to  the  correctness  of  the  reports 
insteui  of  an  oath  limited  to  the  best  of  his  knowledge  and  belief  as  permitted 
by  the  statute.    Id. 

4.  Same — knowledge  defined.  Knowledge  is  information  and  information  knowl- 
edge, and  it  is  not  confined  to  what  has  been  personally  observed.    Id. 

5.  Same  —  eare  required.  The  cashier  of  a  bank  is  its  principal  officer  and  the 
president  is  not  an  insurer  of  the  honesty  of  the  cashier.  He  has  a  legal  right  to 
impose  confidence  in  the  cashier  in  everything  within  the  scope  of  his  duties. 

A  bank  president  is  regarded  as  a  trustee  and  is  bound  to  exercise  care  and  pru- 
dence in  his  office  in  the  same  degree  that  men  of  common  prudence  ordinarily 
show  in  their  own  affairs,  the  measure  of  care  required  depending  in  each  case 
upon  the  circumstances.    Id. 

6.  Same  —  facts  raising  question  for  jury.  Where  in  such  action  it  appears 
that  the  cashier  who  converted  the  bank's  securities  was  its  largest  stockholder 
anO  had  administered  its  affairs  for  many  years,  had  a  good  reputation  in  the 
community  and  himself  verified  the  false  reports  in  conjunction  with  the  presi- 
dent, the  question  as  to  whether  the  president  was  negligent  in  failing  to  discover 
the  absence  of  securities  listed  in  the  reports  by  a  personal  investigation  is  one  of 
fact  for  the  jury.    Id. 

Relation  between  depositor  and  bank  as  to  trust  account. 
See  Cbime,  3. 

Trust  deposit  —  burden  on  trustee  claiming  deposit  as  a  gift. 
See  Gift,  1,  2. 

See  Bills  and  Notes. 

BANKBUFTCT. 

1.  Warrant  of  attachment  issued  loithinfour  months  —  effect  of  adjudication  on 
surety,  A  warrant  of  attachment  issued  within  four  months  of  the  filing  of  a  peti- 
tion in  bankruptcy  against  defendant  and  discharged  by  an  undertaking  for 
which  the  surety  takes  no  security  will  not  be  vacated  after  the  adjudication  in 
bankruptcy  so  as  to  discharge  the  suretv. 

Subdivision  f  of  section  67  of  the  Bankruptcy  Act  discharges  the  lien  of  an 
attachment,  but  does  not  vacate  the  writ.    King  v.  Block  Amusement  Co.,  48. 

2.  Claim  not  scheduled  hut  notice  given.  That  a  creditor's  claim  was  not  sched- 
uled in  a  petition  in  bankruptcy  is  immaterial  if  the  creditor  had  actual  knowl- 
edge of  the  proceeding  shortly  after  the  filing  of  the  petition. 

App.  Div.— Vol.  CXXVl.        61 
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BAHXRXJPTCY  —  CtnUin^ud. 

Where  it  appears  by  affidantB  Uiai  a  creditpc^a  Indgment 
a  wrong  oame,  but  that  shortlj  after  the  filiiii^  of  the  pelitioo  the  i 
his  attorney  told  the  creditor  that  the  petinon  was  filed,  whkii  agdatito  ait 
not  denied,  the  creditor  will  not  b^  allowed  to  iasiie  executioa  on  f '    ~    ' 
after  the  discharge  in  bankruptcy.     CMea  t.  Finkmt,  79SL 

BILL  OF  SXGHANOX. 

Bee  fiiLUB  A5D  Notes,  3,  3. 

BILL  OF  PAKTICULABa 

Allegation  of  permanent  injories^ 
Set  NaeueKHCS,  8. 

BHiIB  AKD  V0TB8L 

I.  N(>U  given  for  purekaee  prke  cfetoek — eentraei — 1_ 
lufte  paid  iff  dituUruU — damoffes.  The  defendant  on  udiMittg  the  plaintiff  to  bur 
the  treasury  stock  of  a  corporation  not  owned  by  him  agreed  to  take  bis  note  for 
four  months  and  individually  promised  to  renew  the  same  cTciy  foar  moaiks 
until  the  diTidends  upon  the  stock  should  pay  the  sum  dne^  The  plaimiff  pud 
interest  upon  the  note  and  its  renewals,  but  fitudlr  was  compelled  to  pay  tht  ante 
by  a  bank  which  had  discounted  it  for  the  defemknt. 

Beld,  that  the  agreement  was  Talid.  bssed  upon  a  sufficient  oonsidenition,  tad 
that  the  defendant  had  broken  the  agreement; 

That  a  Terdict  for  the  plaintiff  for  nominal  damages  should  be  modififd  so  m  to 
award  him  seTenteen  dollars  and  ftfty-ssTen  cents.     Troutmne  t.  &X»  ^^ 

%  Aeiian  offoinei  dratoer  ef  biO  cf  exchange  —  drfeneee—paifwuni  to  Mrdftnn 
— demurrer -^euperfltunu  aUegaUonM.    It  is  a  good  defense  to  an  action  brngbt 
by  the  assignee  of  the  payee  against  the  dnwer  of  a  bill  of  exchange  to  sll^       | 
that  the  only  consideration  upon  which  the  bill  was  issued  was  the  parmciitof 
money  by  the  payee  to  the  orewer.  and  that  with  intent  to  deceire  the  dnvcr       | 
the  payee  falsely  represented  that  the  money  was  his  own,  whems  in  rcafity  it       | 
belonged  to  a  third  person  to  whom  the  defendant  had  paid  it  ufMin  demand  | 

Although  a  separate  defense  contain  immaterial  allentions  it  is  not  subject  to  | 
demurrer,  if  it  repeat  and  incorporate  another  separate  defense  whidi  is  simdcst  < 
The  remedy  is  to  move  to  strike  out  the  improper  allegations.  Shwmm  t.  B.  I 
Louie  County  Bank,  947. 

8.  Bigment  of  forged  cheek — eeloppd  of  drawee.  It  is  incumbent  upon  tk 
drawee  of  a  bill  of  exchange  to  be  satisfied  that  the  signature  of  the  dnvcr  is 
genuine,  for  he  is  presumed  to  know  the  handwriting  of  his  oorrespondest^ 
and  if  he  accept  or  pay  a  bill  on  which  the  drawer's  nnme  is  forged,  be  is 
bound  by  his  act  and  can  neither  repudiate  the  acceptance  nor  lecoTer  the  maaej 
paid.     Title  Guarantee  db  Truet  Co.  v.  ffaten  {No.  S).  802. 

4.  Applieatian  ofproeeede  to  pay  taxee  of  third  party.  Hence  a  bank  whicb  his 
paid  a  forged  check  purporting  to  be  drawn  by  one  of  its  depositors  to  the  order 
of  the  collector  of  assessments  of  the  city,  cannot  recover  the  sum  paid  from 
third  persons,  although  the  amount  of  the  check  was  credited  by  tbe  muDidptl 
authorities  in  payment  of  taxes  on  lands  owned  by  them  and  the  bank  bas  bea 
compelled  to  restore  the  amount  to  the  credit  of  the  person  whoae  name  wai 
forged.    Id. 

5.  Subrogation.  As  the  drawee  could  not  recover  the  amount  of  the  fbifed 
check  from  the  city,  it  is  not  entitled  to  be  subrogated  to  any  right  the  city  mj 
have  against  the  third  person  whoae  taxes  were  paid.    Id. 

Arrest  in  sction  on  check  —  when  prosecution  not  malicious. 
See  Mai^icious  Prosecution. 

Answer — denial  of  indorsement — lack  of  consideration. 
See  Plbadiho,  12. 

BOND. 

liquor  tax  bond  —  sale  on  Sunday —evidence. 
See  Intoxicatino  Ltquobs,  1. 
See  Stocks  and  Bonds. 
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BOOKS  AND  P  APEBa 

When  excluded  as  hearsay. 
See  EyiDBNC£,  7. 

BBIDOB. 

Drawbridge  over  abandoned  course  of  river  unnecessary. 

/Sm  W  ATSBCOnKSS. 

CAXiBNDAB. 

Preference  where  property  held  under  attachment. 
Caughey  v.  Smiih,  948. 

No  preference  in  action  for  personal  injuries. 
Kallenderg  v.  Boebling  Co.,  943. 

Action  by  administrator  —  preference. 

KUkentiey  Y.  CarneU  Steamboat  Co.,  904. 

CHANGE  OP  PLACE  OP  TRIAL. 

See  Venub. 

CHATTEL  MOBTOAOB. 

See  Mortgage. 

crnrcoTJBT. 

See  CoUBT. 

clahl 

Disallowance  by  town  board  is  Judicial  act. 
See  Tax,  6. 

CLAIKS,  00T7BT  OP. 

Judgment  against  State  —  proceedings  to  collect 
See  Judgment,  4,  5. 

Erroneous  entry  of  judgment  on  dismissal  of  appeal  from  order.  Van  Noe- 
trand  v.  Van  Hoatraiid,  926. 

CODE  OP  CIVIL  PBOCEDUBE. 

[For  table  containing  all  sections  cited  and  construed  in  this  volume,  see 
ante,  p.  lis.  J 

CODE  OP  CBHONAL  PB0CEDT7BE. 

[For  table  containing  all  sections  cited  and  construed  in  this  volume,  see 
ante,  p.  Ix.] 

CODE  OP  PBOCEDTTBE. 

[For  table  containing  all  sections  cited  and  construed  in  this  volume,  see 
ante,  p.  lix.] 

COMPLAINT. 

Conditions  precedent  to  payment. 
See  Contract,  14. 

See  Pleading. 

CONDEMNATION. 

See  Eminent  Pomain,  1,  2. 

CONSPIRACY. 

1.  Convereian — failure  to  connect  cUtorney  with  conepiraep.  Evidence  in  an 
action  for  a  conspiracy  to  deprive  the  plaintiff  of  his  property  by  converting  it 
examined,  and  held,  insufficient  to  connect  a  defendant  attorney  at  law  who 
had  acted  for  both  parties  in  drawing  bills  of  sale  with  the  conspiracy.  Longe- 
nedcer  v.  Kuhn,  264. 

2.  When  mortgagee  not  liable  for  conversion.  Where  the  vendee  of  a  business 
has  secured  the  payment  of  the  purchase  price  by  a  chattel  mortgage  and  sub- 
sequently abandons  the  business  and  refuses  to  pay  the  rent  of  the  premises,  he 
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OONSPIBAOY  —  Continued. 

caanot  hold  the  mortgagee  for  conversion  in  taking  possession  of  the  piopef^, 

as  he  had  that  right  uuder  the  mortgage.     Id, 

8.  Fraud  — -  sale  of  stock  inditeed  by  misrepresentation  as  to  condition  of  company 
—  individual  action  by  stockholder.  An  indiyidual  stockholder  who  has  been 
induced  to  sell  her  stock  to  the  managing  officers  of  a  corporation  for  an  inad- 
equate consideration  by  means  of  false  representations  as  to  the  condition  of 
the  company  and  the  amount  of  dividends  it  could  pay  has  an  action  on  the 
case  for  damages,  even  though  the  fraud  may  have  wronged  the  corporation 
and  would  support  an  action  on  its  belialf  by  stockholder.  Von  Au  v. 
Magehheimer,  257. 

4.  Same  — facts  showing  fraud.  Where  in  such  action  it  appears  that  the 
defendant  officers  owning  a  large  percentage  of  the  stock,  which  had  previoudy 
paid  dividends  from  nine  to  fourteen  per  cent,  declared  only  a  three  per  cent 
dividend  and  represented  to  the  plaintiff,  a  stockholder,  that  the  company  had 
suffered  reverses,  and  at  the  same  time  increased  their  own  salaries  from  f2.5<]0 
to  $7,500,  but  the  day  after  purchasing  plaintiff's  stock,  and  less  than  a  month 
from  the  time  they  declared  said  dividend,  declared  a  special  dividend  of  tea 
per  cent  and  used  the  proceeds  to  meet  the  check  given  to  the  plaintiff  in  pay- 
ment for  her  stock,  and  at  the  next  regular  meeting  reduced  the  salaries  of  the 
officers  to  $4,000,  a  case  of  fraud  and  deceit  is  established.    Id. 

5.  Pleading  —  conspiracy  —  damages.  The  gist  of  a  civil  action  for  conspiracy 
is  the  damage,  not  the  conspiracv,  and  the  averment  and  proof  of  the  latter  k 
only  important  to  loin  all  the  defendants  and  hold  them  responsible  for  tlie  ads 
and  declarations  of  each. 

Where  damage  results  from  an  act  which  if  done  by  one  alone  is  not  ground 
for  action,  the  like  act  is  not  rendered  actionable  because  done  by  several  la 
pursuance  of  a  conspiracy.    Id. 

6.  Corporation  —  duties  of  officers  to  stockholders.  '  Although  the  relation  of  man- 
aging officers  of  a  corporation  to  a  stockholder  is  not  strictly  that  of  trustee  and 
cestui  que  trust,  it  is  in  a  sense  fiduciary,  and  their  superior  position  imposes 
upon  them  a  duty  to  an  individual  stockholder  not  to  take  advantage  of  the 
opportunity  offered  bv  their  position  to  wrong  her  by  any  affirmative  act 
designed  to  injure.  Thus,  they  may  not  intentionally  abuse  their  power  by 
actually  or  apparently  depressing  the  value  of  stock  for  the  purpose  of  acquiring 
it  from  a  stockholder  at  an  undervaluation,  and,  having  so  injured  a  stockholder, 
it  is  immaterial  that  they  may  also  have  wronged  the  corporation. 

This  is  true  although  the  stock  purchased  is  that  of  a  private  bufiiness 
corporation  having  no  market  value.    Id. 

7.  Good  wHl  —  profits — charge  examined  and  approved.  It  is  not  error  to  refuse 
to  charge  that  in  estimating  the  good  will  by  the  net  profits,  the  number  of 
years  which  the  average  annual  net  profits  are  to  be  multiplied  by  cannot 
exceed  five,  where  under  the  circumstances  the  proper  number  of  years  Is  a 
question  of  fact. 

Nor  is  it  error  to  refuse  to  charge  in  substance  that  the  jury  may  consider  Uie 
business  of  the  company  subsequent  to  such  sale,  for  by  making  comparisons  the 
jury  mav  draw  conclusions  as  to  the  condition  of  the  company  at  the  time 
of  the  sale. 

So.  too,  the  balance  sheets  of  the  corporation  subsequent  to  the  sale  are 
admissible  for  the  purpose  of  comparison.    Id. 

Bill  of  particulars  as  to  agreement  to  depress  stock. 
aee  Pusadino,  24. 

Constable — powers  in  MechanicvUle. 
See  Town,  1. 

OONSTITTmON  AL  LAW. 

1.  Use  of  portrait  for  advertising  purposes --written  consent  ^ir^nction  and 
damages.  Section  2  of  chapter  182  of  the  Laws  of  1903,  allowing  a  suit  for 
injunction  and  damages  against  persons  who  use  the  portrait  of  another  for 
advertising  or  trade  purposes  without  the  written  consent  of  the  person 
represented  is  not  unconstitutional.  Said  section  is  designed  for  the  protection 
of  individuals,  and  is  not  solely  an  exercise  of  the  police  power  for  the  pabhc 
good.    Wyatt  v.  McCreery  dk  Co.,  650. 
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OOVSTlTUTlONAIi  LAW—  Continued, 

2.  Same  —  misdemeanor.  Query,  as  to  whether  section  1  of  said  act  making 
such  use  a  misdemeaaor  is  valid.    Id, 

8.  Same — retroactive  effect  —  obligatione  of  contract.  Said  section  2  is  not  in 
express  terms  retroactive,  and  is  not  unconstitutional  in  so  far  as  it  invalidates 
oral  contracts  permitting  the  use  of  a  portrait  for  advertising  purposes  made 
after  the  act  took  effect.    Id. 

4.  Same — legislative  power — Statute  €f  Frauds,  The  Legislature  has  power  to 
enact  statutes  providing  that  a  contract  to  be  enforcible  must  be  in  writing,  if  the 
validity  of  prior  oral  contracts  be  not  affected. 

The  fact  that  said  section  2  requires  a  person  using  the  portrait  of  an  infant 
to  obtain  the  written  consent  of  the  parent  or  guardian  does  not  render  it 
invalid.    Id, 

Jury  trial "- guaranty  as  to  inviolability. 
See  Appeal,  6. 

Power  of  Legislature  to  disqualify  voter  convicted  of  felony. 
See  Election  Law,  8. 

Statute  making  a  refusal  to  testify  as  to  residence  a  misdemeanor  is  constitu* 
tional  —  self-incnminaling  evidence  —  immunity  statute  construed. 
See  Election  Law,  4-7. 

Commitment  of  incompetent  without  notice. 
See  Incompetent  Person,  1. 

Sale  of  entire  stock  of  merchandise— statute  creating  presumption  of  fraud 
against  creditors 

See  Sale,  1. 

Statute  for  refunding  of  excessive  school  tax  constitutional  —  power  of 
Legislature. 

See  Tax,  1-4. 

Legislature  cannot  destroy  exemption  from  special  franchise  tax  after  contract 
made  in  reliance  thereon. 
See  Tax,  8,  ». 

Repeal  of  exemptions  from  taxation  granted  to  corporation  does  not  impair 
obligations  of  contract. 
See  Tax,  11. 

[For  tables  of  the  sections  of  the  United  States  and  New  York  Constitutions 
cited  and  construed  in  this  volume,  see  ante,  pp.  liv  and  Iv.] 

OONTEMPT  OF  C0T7BT. 

Contempt  ^  when  civil — order  reversed.  A  judgment  debtor  cannot  be  pun- 
ished for  a  criminal  contempt  for  failing  to  appear  for  examination  as  to  his 
property  at  the  time  stated  in  the  order  in  proceedings  supplementary  to  exe- 
cution when  he  did  appear  two  days  later,  and  in  the  presence  of  the  attorney 
for  the  plaintiff  offered  to  submit  to  an  examination,  and  it  does  not  appear 
that  his  default  was  willful  or  intended. 

Nor  can  he  be  punished  for  a  civil  contempt  in  the  absence  of  an  adjudication 
that  the  rights  of  the  judgment  creditor  were  defeated,  impaired,  impeded  or 
prejudiced.    Matter  of  Jones,  112. 

CONTBAOT. 

1.  Statute  of  Frauds — partTiership  —  agreement  to  Imp  lands.  An  agreement  to 
form  a  partnership  with  respect  to  a  specific  parcel  of  land,  title  to  be  taken  by 
one  of  the  parties  to  be  held  on  their  joint  account  and  sold  and  the  profits 
divided,  is  not  within  the  Statute  of  Frauds  and  need  not  be  in  writing.  Rauch 
V.  Donovan,  62. 

2.  Same  — parol  evidence.  Where  defendant's  grantor  agreed  in  writing  to 
bid  in  certain  lands  and  hold  them  "  upon  our  jomt  account,"  but  the  writing 
does  not  show  with  whom  it  was  made,  the  plaintiff  may  show  by  parol  that  it 
was  made  with  her.    Id. 

8.  Same  —  consideration,  A  sufilcient  consideration  will  be  presumed  where  it 
can  be  reasonably  inferred  from  the  alleged  agreement  that  plaintiff  was  to 
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refrain  from  bidding  at  the  sale,  although  such  consideration  is  not*ezpKiBtf 

pleaded.    Id, 

4.  Same  —  cuxauntiug.  An  action  for  an  accounting  is  maintainable  on  such  an 
agreement,  and  it  is  error  to  dismiss  the  complaint.    Id, 

5.  Damagee  —  market  price  —  $pecifie  sales.  Where  in  an  action  to  recover  im- 
ages for  breach  of  contract  to  deliver  goods  it  appears  that  the  goods  have  a 
market  price,  it  is  error  to  receive  evidence  of  specific  sales  noade  by  plaintiff  in 
reliance  on  the  contract  and  of  damage  sustained  by  loss  of  profits. 

It  is  also  error  to  permit  the  jury  to  consider  evidence  of  specific  sales  made  in 
January  and  February  as  bearing  on  the  market  price  from  April  to  October. 
MoManus  v.  American  Woolen  Co,,  68. 

6.  Transaction  constituting  conditional  sale  —  estoppel  of  vend&r — wUdit^ 
of  alignment  hy  vendee  —  eo7iversion.    The  plain tifTs  husband   bought  hones 

of  one  A.,  giving  back  a  note  for  a  balance  of  the  purchase  price  containinr 
a  provision  that  the  title  should  remain  in  the  seller  until  the  note  was  paid. 
When  the  note  became  due,  the  defendant  B.  furnished  the  plaintifTs  hus- 
band with  sufficient  money  to  pay  the  note  and  took  back  a  writing  stating 
that  the  team  had  been  received  from  him,  and  that  the  buyer  agreed  to  pav  the 
loan,  with  interest,  in  six  months,  or  the  property  to  remain  the  defendant's 
until  payment  in  full.  Part  payments  were  thereafter  made,  but  on  the  note 
becoming  due,  the  purchaser  transferred  the  horses  to  his  wife,  and  thereafter 
the  defendant  B.  took  possession  and  advertised  them  for  sale  under  the  provisioos 
of  the  Lien  Law. 

Held,  that  the  transaction  as  a  whole  constituted  a  conditional  sale  rather  tbsn 
a  chattel  mortgage,  and  that  the  defendant  by  his  act  in  advertising  the  propo^ 
under  the  Lien  Law  was  estopped  from  asserting  that  the  transaction  was  a 
mortgage; 

.  That  a  provision  in  the  agreement  that  the  property  should  not  be  disposed 
of  without  the  consent  of  B.,  being  merely  for  his  protection  as  against  innocent 
third  parties,  did  not  render  the  transfer  b^  the  vendee  to  his  wife  invalid,  as 
she  merely  took  the  property  subject  to  the  rif^hts  of  the  lienor; 

That  the  assignee  of  the  vendee  on  ;tendenn^  the  balance  due  to  the  vendor, 
together  with  his  reasonable  expenses,  was  entitled  to  possession  of  the  prop- 
erty, and  on  the  vendor's  refusal  to  deliver,  could  maintain  an  action  for 
conversion.    Powers  v.  Burdick,  179. 

7.  Liquidation  agreement.  Under  an  agreement  whereby  a  defendant  bank 
was  to  liquidate  the  affairs  of  another  bank  with  authority  to  take  possession  of 
all  its  property  for  the  purpose  of  disposing  of  it  and  to  determine  when  and 
how  it  should  be  disposed  of,  the  interest  acquired  is  more  than  that  of  a  mere 
pledgee  of  the  property.    People  v.  German  Bank,  281. 

8.  Same  — liability/  of  assignee  for  rent.  Where  the  insolvent  bank  held  a 
lease  the  defendant  in  possession  of  the  premises  under  such  agreement  is  liable 
for  accruing  rent  as  assignee  of  the  lease.    Id, 

9.  Party — estoppel.  The  fact  that  the  lessor  first  began  an  action  against  the 
insolvent  bank  does  not,  in  the  absence  of  a  surrender,  bar  a  subsequent  claim 
against  the  receiver  of  its  assignee.    Id, 

10.  Meeting  of  minds.  An  agreement  to  purchase  a  business,  part  of  the  con- 
sideration to  be  paid  at  once,  part  at  a  named  date,  and  '*  the  balance  to  be 
agreed  upon  later."  is  not  a  contract,  since  the  minds  of  the  parties  never  met  as 
to  the  payment  of  the  balance. 

In  the  absence  of  bad  faith,  it  is  not  necessary  for  plaintiff  to  attempt  to  reach 
an  agreement  in  regard  to  the  balance  before  bringmg  an  action  to  recover  the 
money  paid.    MuUer  v.  Idler,  366. 

11.  Services — damages  on  breach  of  contract.  In  an  action  for  damages  for 
breach  of  a  contract  of  service  by  a  discharge,  where  the  trial  occurs  before  the 
end  of  the  contract  period,  the  damages  are,  nevertheless,  to  be  estimated  up  to 
the  end  of  the  contract  period,  instead  of  up  to  the  time  of  the  trial  only.  Dems 
V.  Dodge,  469. 

12.  Contract  construed — emdenee  dehors.  A  contract  to  give  one's  "entire 
business  services  "  has  reference  to  the  calling  or  business  of  the  employee  and 
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not  to«aoythiDg  the  employer  may  choose  to  put  him  at,  and  evidence  dehonxMkj 

be  given  to  ahow  what  it  is.    Id, 

13.  Bndencs  —  explaininff  writing  by  parol,  JL  clause  in  a  contract  giving  a 
telephone  companjr  the  right  to  construct  its  line  *' over  and  alon^  the  property" 
of  the  plaintiff  "  including  the  necessary  ]|H>le8  and  fixtures  along  the  n>ads« 
streets  or  highways  adjoining  the  property  "  is  sufficiently  ambiguous  to  justify 
the  admission  of  parol  evidence  as  to  whether  the  line  was  run  only  on  the  high* 
way  or  across  the  land.     Morison  v.  American  2'elephone  d  Telegraph  Co,,  575. 

14.  Same — etatemente  in  plaintiff* ^  aheenee.  It  is  error  to  permit  a  witness 
to  testify  as  to  what  the  company's  employees  told  him  in  plaintiff's  absence  as 
to  the  location  of  the  line,  for  it  is  no  corroboration  of  their  testimony  that  they 
told  plaintiff  the  same  thing.    Id, 

16.  Equity  —  »peei fie  performance —evidence-^ costs  —  diebureementt.  Where 
the  plaintiff  agreed  to  saw  certain  timber  cut  by  defendant  from  certain  land  at 
a  fixed  price  and  guaranteed  that  the  lumber  obtained  from  the  land  would 
Aggregate  a  certain  amount,  and  defendant  in  turn  agreed  that  whenever  the 
guaranteed  amount  of  lumber  was  sawed  or  the  deficiency,  if  any,  made  up  he 
would  convey  certain  land  to  plaintiff,  and  it  appears  ttiat*  the  timber  cut  was 
mingled  by  plaintiff  with  other  timber  at  the  saw  mill,  an  estimate  by  defendant 
based  on  the  amount  cut  by  the  choppers  and  the  application  of  a  customary  rule 
of  measurement  is  admissible  as  evidence.    Bryant  v.  Turner  {No,  i),  594. 

16.  Judgment,  In  a  suit  in  equity  for  the  specific  performance  of  such  contract, 
where  the  timber  cut  was  less  than  the  guaranteed  amount,  a  decree  for  convey- 
ance of  the  land  will  be  made  onlv  on  condition  that  the  deficiency  be  made 
up,  and  the  deficiency  as  found  becomes  ree  acffudicata  between  the  parties. 
Id, 

17.  Condition  precedent  —  answer.  Under  a  contract  whereby  plaintiff  agreed 
to  saw  certain  timber  cut  by  defendant  from  certain  land  at  a  fixed  price  and 
guaranteed  that  the  lumber  obtained  from  the  land  would  aggregate  a  certain 
amount,  and  defendant  in  turn  agreed  that  whenever  the  guaranteed  amount 
of  lumber  was  saw^  or  the  deficiency,  if  any,  made  up  he  would  convey  cer- 
tain land  to  plaintiff,  defendant  cannot  recover  a  deficiency  found  to  exist  unless 
he  has  alleged  and  proved  a  tender  of  a  deed  of  the  land,  that  being  a  condition 
precedent  to  recovery.    Bryant  v.  Turner  {No,  SI),  698. 

18.  Contract  for  services  construed  —  conditions  precedent  to  payment  — pleading. 
Action  to  recover  money  alleged  to  be  due  under  a  contract  of  employment. 
The  parties  entered  into  an  agreement  whereby  the  plaintiff  and  another  were 
to  devote  their  entire  time  toward  procuring  customers  of  a  certain  brewing 
company  to  purchase  lager  beer  exclusively  from  the  defendant,  and  in  con- 
sideration thereof  were  each  to  receive  twelve  and  one-half  cents  per  barrel 
"yearly"  during  the  term  of  the  agreement,  on  condition  that  the  sales  were  not 
less  than  80,000  barrels  per  annum.  It  was  further  provided  that  the  agree- 
ment was  made  upon  the  express  condition  that  the  price  paid  by  the  customers 
of  the  other  brewery  during  the  term  of  the  agreement  should  net  to  the  defend- 
ant the  sum  of  four  dollars  and  eighty  cents  per  barrel,  and  if  not  netting  that 
sum,  the  sale  should  not  come  within  the  terms  of  the  agreement.  The  latter 
provision  y^sA  followed  by  the  words  "  monthly  statements  are  to  be  made." 

Held,  that  an  action  brought  at  a  time  when  only  6,000  barrels  had  been  sold 
was  premature,  as  the  sale  of  30,000  barrels  was  a  condition  precedent  to  pay- 
ment; 

That  an  action  brought  before  the  expiration  of  a  year  was  premature,  as 
under  the  contract  nothing  was  due  until  the  expiration  of  a  year; 

That  the  provision  that  ''monthly  statements"  were  to  be  made  merely 
meant  that  the  plaintiff  was  to  furnish  a  monthly  statement  of  the  barrels  sold, 
not  that  he  was  entitled  to  monthly  payments: 

That  a  complaint  in  such  action  was  also  defective  in  the  absence  of  an  allega- 
tion that  the  barrels  sold  netted  Ihe  defendant  four  dollars  and  eighty  cents 
each,  that  being  a  condition  precedent  to  any  obligation  to  pay.  Ominder  v. 
ZeUner  Brewing  Co,,  776. 

Bill  of  particulars  as  to  whether  written  or  oral. 
Coizens  v.  American  Gen,  Eng,  Co,,  943. 
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Receipt  for  payment  of  legal  services  construed — agreement  to  look  to  estate. 
See  Attorney  and  Client,  ^-5. 

Agreement  to  renew  note  until  paid  by  dividends  from  stock  as  consideratioD 
of  purchase  of  slock. 

See  Bills  and  Kotes,  1. 

Bank  not  subrogated  to  rights  of  dty  where  proceeds  of  forged  check  used  to 
pay  taxes. 

See  Bills  and  Notes,  5. 

Portrait  —use  for  advertising  purposes  —  statute  providing  for  written  tx>D* 
sent  —  obligations  of  contract  —  consent  by  guardian. 
See  Constitutional  Law,  1-4. 

Traffic  agreement  by  directors  of  railroad  —  ratification  by  majorltj  stock- 
holders—  injunction  restraining  execution  denied. 
See  Corpokation,  6,  6. 

Action  against  stockholder  for  debt  of  corporation  —  jurisdiction. 
See  Court,  6,  7. 

Agent  selling  goods  on  commission  not  partner. 
See  Crime,  6. 

Agreement  to  make  devise  in  consideration  of  advances  not  imposing  equitable 
lieu. 

See  Equity,  1. 

Between  plaintiff's  deceased  ancestor  and  third  party  made  for  her  benefit. 
See  Evidence,  4. 

Written  agreement  to  furnish  laundry  with  water  —  oral  evidence  to  explain. 
/See  Evidence,  8. 

Written  agreement —  parol  evidence  to  explain. 
«S00  Evidence,  9. 

For  right  of  way  of  telephone  company  — oral  evidence  to  explain. 
See  Gas  and  Electricity,  1-3. 

Electric  lighting  —  discrimination  between  purchasers. 
See  Gas  and  Electricity,  4. 

Warranties  in  insurance  policy  —rule  of  construction. 
See  Insurance,  1-4. 

Surety  on  liquor  tax  bond  —  failure  to  establish  contract  relieving  from 
liability. 

See  Intoxicating  Liquors,  2. 

Municipal  building  contract  —  purchase  of  material  from  contractor  violating 
Labor  Law. 

See  Labor  Law. 

Procuring  clients  for  attorney — receipt. 
See  Payment,  1. 

Allegations    of   breach   and  payment   of   money  —  motion  to  state  causes 
separately. 

See  Pleading,  1. 

Trust  agreement  between  devisees. 
See  Pleading,  2,  8. 

Allegation  of  inadequate  construction  — conclusion  of  law. 
See  Pi.EADiNG,  6. 

Joinder  of  claim  on  contract  with  action  for  tort. 
See  Pleading,  18. 

Conspiracy  to  depress  the  price  of  stocks  ~  agreement  to  control  oorporatioD. 
/SbtfPliEADING,  22-25. 

New  trial  —  newly -discovered  evidence  insuflkdent 
See  Practice,  8. 
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Street  railroad  franchise  construed  —  city  not  estopped  by  previous  construc- 
tion of  contract. 

See  Railroad,  1-4. 

Sale  of  entire  stock  of  merchandise — presumption  of  fraud. 
See  Sale,  1. 

Action  for  value  of  machine —  quantum  meruit  —  evidence  of  value. 
See  Sale,  2-4. 

Professional  services  rendered  to  member  of  family  —  liability  therefor. 
See  Services,  1-8. 

Rights  under  statutory  exemption  not  impaired  by  subsequent  legislation. 
See  Tax,  8-10. 

Sale  —  qiMntum  meruit  —  election  as  to  ground  of  recovery. 
See  Trial,  2. 

Agreement  to  sell  land — breach  by  refusal  to  execute  formal  writing. 
See  Vendor  and  Pxtrchasbr. 

See  Partnership. 

COKVEBSION. 

1.  RecU  property  —  token  sand  is  personalty.  Sand  placed  on  land  for  storage 
and  sot  for  the  improvement  of  the  soil  remains  personalty  and  may  be  the 
subject  of  conversion. 

Where  plaintiff  deposited  sand  on  the  land  of  another  without  permission  and 
the  land  was  later  spld  and  the  grantee  disposed  of  the  sand  to  a  third  party, 
both  the  grantee  and  the  purchaser  of  the  sand  are  liable  for  conversion, 
although  the  former  did  not  Know  of  plaintiff's  ownership. 

Demand  on  the  grantee  of  the  land  was  not  necessary. 

It  is  immaterial  in  such  action  that  the  plaintiff  trespassed  when  he  placed  the 
sand  on  the  land.     GraMm  v.  Purcelly  407. 

2.  Assignment  of  lease —  remaoal  of  goods  by  assignee.  One  holding  an  absolute 
assignment  of  a  lease  may  remove  property  belonging  to  his  assignor  and  store 
it  subiect  to  the  owner's  order.  Such  removal  is  not  a  conversion  when  there  is 
no  refusal  to  deliver,  but,  on  the  contrary,  a  request  that  the  owner  retake 
possession.     Geisler  v.  Stevenson  Brewing  Co.,  715. 

Action  to  recover  embezzled  moneys — right  to  attach  goods. 
See  Attachmknt. 

Taking  possession  by  mortgagee. 
See  Conspiracy,  1,  2. 

Retaking  chattel  by  vendor  —  action  by  assignee  of  vendee  on  tendering 
balance  to  vendor. 

See  Contract,  6. 

Costs  in  action  by  executor. 

See  £x£cuTOR8  and  Administrators,  1. 

0OBPORA.TION. 

1.  Unauthorized  acts  of  directors  —  roHficaiion  by  stockholders.  The  stockhold- 
ers of  a  corp>oration  may  ratify  and  affirm  the  unauthorized  acts  of  its  directors 
and  officers,  and  such  ratification  binds  the  corporation  unless  the  acts  offend 
against  the  public,  or  the  rights  of  creditors  be  impaired. 

A  st-ockholder  cannot  disavow  the  act  of  his  corporation  upon  the  ground  that 
it  was  ultra  vires  after  he  has  affirmed  the  same,  or  where  the  application  of  the 
doctrine  will  work  injustice.    Bemington  db  Son  Pulp  di  Paper  Co.  v.  CastceU,  142. 

2.  SaTne  —  payment  of  anothcT^s  debt  without  consideration.  The  directors  of  the 
plaintiff,  a  corporation,  having  a  claim  against  an  allied  insolvent  corporation  in 
which  they  were  also  directors,  officers  and  stockholders,  adopted  a  resolution 
authorizing  the  plaintiff  to  borrow  money  on  its  notes  and  issue  bonds  as  col- 
lateral security.  The  money  was  borrowed  from  the  treasurer  of  the  defendant, 
a  corporation,  but,  instead  of  being  used  in  the  business  of  the  borrower,  was 
without  consideration  used  to  pay  the  obligations  of  the  insolvent  corporation. 
Thereafter  one  T.  having  made  an  examination  of  the  books  of  the  plaintiff, 
purchased  the  entire  stock  of  the  company,  and  in  determining  the  purchase 
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price  deducted  the  obligations  of  the  plaintiff  on  its  loan  from  the  amoont  of 
its  assets.  Thereafter  T.  as  treasurer  of  the  plaintiff  filed  a  claim  against  the 
insolvent  allied  company  which  included  the  amount  of  the  loan.  In  an  action 
by  the  plaintiff  corporation  to  compel  the  defendants  to  surrender  tlie  notes 
representing  the  loan  and  return  the  security, 

Held,  that  the  original  stockholders  of  the  plaintiff  on  selling  their  stock  to 
T.  and  permitting  the  debt  to  be  treated  as  an  obligation  of  the  company, 
confirmed  the  same; 

That  T.,  their  transferee,  was  bound  by  such  confirmation,  and  that  the 
complaint  should  be  dismissed  upon  the  merits.     Id, 

3.  Dividends  on  prtferred  stock.  Where  a  corporation  having  outstanding  pre- 
ferred stock  bearing  interest  at  six  per  cent -*' payable  semi-annually,  cumu- 
lative, "  issues  on  October  1,  1906,  new  preferred  stock  with  a  similar  provision 
as  to  interest,  a  dividend  made  January  11,  1907,  properly  makes  the  rate  at 
three  per  cent  on  the  former  issue  and  but  one  and  one-half  per  cent  on  the  new 
issue. 

A  corporation  and  its  stockholders  may  agree  as  th^y  please  as  to  the  rights 
and  privileges  of  preferred  stockholders.  Utica  Trust  S  Deposit  Co,  v.  £Mftfff 
d  Sons  Co.,  176. 

4.  Inspection  of  books — right  of  stockholder — mandamus.  One  who  became  a 
stockholder  in  good  faith  and  holds  forty-three  per  cent  of  the  whole  issue,  may 
by  mandamus  compel  the  corporation  to  permit  him  to  examine  its  books,  where 
it  is  expending  large  sums  of  money  in  building  a  factory  on  land  owned  by  its 
president's  sister  and  the  relator  believes  it  to  be  mismanaged. 

The  fact  that  the  stockholder  permitted  the  papers  in  his  action  against  the  cor- 
poration to  be  published  and  sent  the  publication  to  its  stockholders  and  cus- 
tomers, is  no  cause  for  den ving  his  application  where  he  was  not  actuated  by  bad 
faith  or  a  desire  to  injure  the  corporation. 

That  the  relator  is  engaged  in  manufacturing  instruments  somewhat  similar  to 
those  made  by  the  corporation  is  no  ground  K)r  refusing  the  inspection  of  the 
books,  except  as  to  those  parts  showing  the  names  of  customers.  Ftopie  ec  rd. 
Ludtoig  v.  Ludufig  dk  Co,,  696. 

5.  Railroad — suit  by  minority  holders  of  trust  certificates  to  enjoin  execuHan  of 
traffic  agreement  —  equitable  relief  denied.  Suit  in  equity  to  obtain  a  decree  declar- 
ing a  certain  trafSc  agreement  between  defendant  railroads  to  be  void  and  to 
enjoin  the  payment  of  certain  moneys  thereunder. 

The  St.  Louis  and  San  Francisco  Kailroad  Company  (hefeafter  called  the  San 
Francisco  company)  purchased  all  the  common  stock  of  the  Chicago  and  Gastorn 
Illinois  Railroad  Company  (hereafter  called  the  Chicago  company),  and,  in  lien 
of  cash  payments,  issued  stock-trust  certificates  to  the  stockholders  of  the  Qii- 
cago  company  on  which  the  San  Francisco  company  at  a  stated  future  date  agreed 
to  pay  a  sum  certain  for  each  share  of  stock  represented  by  the  trust  certificates 
on  the  surrender  thereof  and  in  the  meantime  a  stated  dividend  on  each  share 
semi-annually.  To  secure  said  payments  the  San  Frandaco  company  conveyed 
the  legal  title  of  all  the  stock  of  the  Chicago  company  to  a  trustee  for  the  benefit 
of  the  holders  of  the  trust  certificates.  The  trust  agreement  provided  that  the 
San  Francisco  company,  while  not  In  default,  should  have  the  right  to  receive  all 
dividends  declared  by  the  Chicago  company  and  to  vote  upon  .all  shares  of  the 
stock  of  said  company  held  at  any  time  by  the  trustee,  and  should  have  the  ri^ht 
to  vote  that  the  Chicago  company  issue  stock  or  bonds  for  paying  or  redeeming 
its  outstanding  obligations  or  the  obligations  of  other  corporations  owned  oi 
operated  by  it,  and  to  this  end  the  trustee  should  issue  to  the  San  Francisco  com. 
pany  suitable  powers  of  attorney  to  enable  it  to  vote  on  the  stock.  It  wss  further 
provided  that  if  the  San  Francisco  company  should  make  defaults  in  payment  of 
principal  or  interest  on  the  trust  certificates,  or  in  the  observance  or  performance 
of  other  covenants  on  its  part  made,  the  trustee  should  in  its  absolute  discretion 
for  the  sole  and  exclusive  benefit  of  the  holders  of  the  trust  certificates,  exerd^e 
all  the  rights  of  the  owners  of  the  common  stock  purchased  and  not  withdrawn 
and  to  exercise  the  voting  power  on  such  stock  in  its  discretion,  and  that  in  case 
of  default  by  the  San  Francisco  company  the  trustee  should,  on  the  written 
request  of  the  holders  of  two-thirds  of  the  trust  certificates  outstanding,  declare 
said  certificates  to  be  due  and  payable  and  that  the  holders  thereof  should  then 
become  entitled  to  receive  the  stock  of  the  Chicago  company  from  the  trustee; 
that  in  case  of  default  the  trustee  might  vote  upon  the  shares  of  stock  in  its  dis- 
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cretioD  and  revoke  the  powers  of  attorney  or  proxiee  given  to  the  Chicago  com- 
pany, etc.  It  was  further  provided  that  the  trustee  was  not  required  to  take 
notice  of  any  default  on  the  part  of  the  San  Francisco  company  unless  notified  in 
-writing  by  tlie  holders  of  at  least  twenty  per  cent  of  the  trust  certificates 
outstanding  and  unless  reasonable  security  and  indemnity  be  given. 

The  Chicago  company  controlled  as  aforesaid  by  the  San  Francisco  company 
-was  in  good  financial  condition,  paying  dividends.  The  San  Francisco  com- 
pany also  controlled  the  St.  Louis,  Memphis  and  Southeastern  railroad  (here- 
after called  the  Southeastern  railroad),  the  earnings  of  which  were  insufficient  to 
meet  its  fixed  charges,  including  liabilities  on  outstanding  bonds.  In  order 
^  to  refund  the  debts  of  the  Southeastern  company  and  to  repay  the  San  Francisco 
company  for  advances  made  to  it  on  account  oi  the  construction  of  its  lines  a 
traffic  agreement  was  entered  into  between  the  San  Francisco  company  and  the 
Chicago  company,  parties  of  the  first  part,  and  the  Southeastern  company,  party 
of  the  second  part,  wherein  it  was  provided  that,  as  the  Southeastern  company 
proposed  to  execute  new  bonds  and  mortgage  for  the  purpose  of  refunding  its 
outstanding  indebtedness  aad  for  the  acqui^tion  of  additional  lines  of  railroad, 
the  parties  of  the  first  part  agreed  that  they  would  collectively  interchange 
with  the  Southeastern  company  a  sufficient  amount  of  traffic  to  produce  a  net 
revenue  to  the  Southeastern  company  sufficient  to  pay  the  intere'it  on  the  pro- 
posed bonds  and  dividends  on  the  stock  of  the  Souuieastern  company  pledged 
to  secure  the  same.  This  agreement  made  by  the  directors  of  the  respective 
companies  was  submitted  to  and  ratified  by  the  majority  stockholders,  the  trustee 
issuing  proxies  against  the  protest  of  the  minority  holders  of  the  trust  certifi- 
cates. The  traffic  agreement  and  the  ratification  thereof  were  made  without 
concealment,  fraud  or  deceit. 

Hdd,  that  the  traffic  agreement  having  been  ratified  by  the  shareholders  of  all 
corporations  concerned,  and  there  being  no  fraud  or  deceit,  equity  would  not 
entertain  a  suit  by  the  holders  of  less  than  eight  per  cent  of  the  said  stock  trust 
certificates  to  declare  the  traffic  agreement  void  and  to  enjoin  its  execution. 
Kissel  y.  Chicago  db  Eastern  Illinois  Railroad  Co.,  852. 

6.  Railroad  —  action  by  holders  of  trust  eertifleates  to  restrain  transactions 
aUeged  to  he  illegal  —  temporary  injunction  modified.  A  temporary  injunction 
restraining  the  St.  Louis  and  San  Francisco  Railroad  Company  and  others  from 
disposing  in  any  manner  of  the  bonds,  stock,  trust  assets  or  other  obligations 
of  the  Chicago  and  Eastern  Railroad  Company  pending  a  suit  by  holders  of 
trust  certificates  covering  the  common  stock  of  the  latter  road,  should  only 
restrain  the  defendant  from  issuing  or  disposing  of  bonds  or  other  obligations  of 
the  Chicago  company,  or  from  parting  with  any  assets  of  said  company  other 
than  assets  the  sale  of  which  is  permitted  by  the  trust  agreement.  Such  injunc- 
tion should  not  prevent  arranging  for  and  making  ordinary  renewals  of  the 
obligations  of  the  Chicago  railroad  outstanding  prior  to  January  1j6,  1908,  the 
renewal  in  any  case  to  be  for  no  greater  sum  than  the  amount  of  the  former 
obligation.    Kissel  v.  St.  Louis  dk  San  Francisco  Ratlroad  Co.,  894. 

Adoption  of  name  similar  to  rival  firm  —  fraud. 

Corning  Glass  Works  v.  Corning  Cut  Glass  Co.,  919. 

Stockholder's  action  —  misrepresentations  of  officers  inducing  sale  of  stock  — ' 
duties  of  officers  —  value  of  good  will  —  damages. 
See  Conspiracy,  &-7. 

Stockholder's  liabilitv,  action  to  enforce  —  jurisdiction. 
See  Court,  6,  7. 

Suit  on  claim  of  prior  partnership  —  necessary  allegations. 
See  Party,  1. 

Merger  —  bill  of  particulars  as  to  an  agreement  for  control  of  a  corporation. 
See  Plbadino,  24. 

Conspiracy  to  control  corporation  and  depress  stocks  —  bill  of  particulars 
denied. 

See  Pleading,  24,  25. 

Agreement  of  president  with  real  estate  broker  —  liability  for  commissions. 
See  Principal  and  Agent,  2. 


Digitized  by 


Google  ^^ 


972  INDEX. 

GOBPORA.TION--  Continued. 

Summons  —  service    by    publication  on    foreign   corporation  —  i 
complaint. 

See  Process,  1-4. 

Exemption  of  hospital  corporation  ~  effect  of  G^eneral  Tax  Law  —  impaimxot 
of  contract. 

See  Tax,  11,  12. 

See  B^NKme. 

oosxa 

1.  Pereon  benefleiaUy  intereeted  —eection  3247,  Code  cf  Oiml  Proeedvre,  One 
who  is  beneficially  interested  in  an  action  brought  by  the  receiver  of  an  inaoi- 
yent  judgment  debtor  and  for  whose  sole  benefit  the  action  is  prosecuted,  is  liaUe 
for  costs  when  judgment  goes  against  the  plaintiff. 

The  liability  for  costs  of  one  beneficially  interested  is  absolute  and  the  oomt 
has  no  discretion  to  relieve  him.    NeUigan  v.  Grotk,  444. 

2.  Taxation — cattee  not  properly  on  calendar  —  term  and  witneaefeet.  As  a  gen- 
eral rule  a  successful  party  cannot  tax  witness  or  term  fees  for  prior  terms  at 
which  the  cause  was  improperly  placed  upon  the  calendar  before  Joinder  of 
issue. 

A  mere  oral  agreement  between  the  attorneys  for  the  respective  parties  that 
the  cause  should  be  placed  upon  the  calendar  before  joinder  of  issue  and  tried. 
*'if  it  could  be  done,"  does  not  entitle  the  defendant  who  prepared  for  trial  and 
subpoenaed  the  witness  before  serving  his  answer  to  witness  and  trial  fees  for 
that  term.    Kennedy  v.  Jarvie,  661. 

8.  Same  —  toitneeefeee  of  attorney,  A  party  may  tax  the  witness  fees  of  an 
attorney  at  law  who  has  rendered  services  in  connection  with  the  case  of  such  t 
nature  that  they  might  have  been  performed  by  one  not  an  attorney.     Id. 

Effect  of  allowance  by  Appellate  Division  to  abide  final  judgment 
WhiU  V.  Douglas,  908. 

On  opening  default  in  action  to  enforce  stockholder's  liability. 
See  Court,  6,  7. 

Conversion— -action  by  executor — personal  liability  for  costs. 
See  ExBCUTORS  and  Administrators.  1. 

Amendment  after  demurrer  —  single  bill  of  costs. 
See  Slander. 

COUNTY. 

Power  of  supervisors— illegal  assessment  to  pay  claims  disallowed  by  town 
board. 

See  Tax,  &-7. 

coxmT. 

1.  Juetice  of  the  peace  — juriedietion  —  amount  in  controversy.  A  justice  of  the 
peace  has  no  authority  to  determine  that  the  total  amount  of  the  accounts  of  the 
plaintiff  and  defendant  exceeds  the  sum  of  $400  and  that,  therefore,  he  has 
no  jurisdiction  of  the  action  under  subdivision  4  of  section  2863  of  the  Code  of 
Civil  Procedure,  except  upon  satisfactory  proof  of  that  fact.  Dale  v.  Prentice, 
137. 

2.  Same—non-reeident  defendants.  A  justice  of  the  peace  has  jurisdiction  of 
an  action  brought  by  a  non-resident  plaintiff  against  a  defendant  who  is  a  non- 
resident of,  the  county  in  which  the  town  is  situate,  provided  the  defendant  is 
within  the  'town  at  the  time  of  the  commencement  of  the  action.    Id. 

8.  BemowU  of  eauee  to  Federal  court  ^failure  to  show  citizenship  of  parties- 
State  court  retains  jurisdiction —  estoppel.  Where  an  ex  parte  order  removing  a 
case  from  the  Supreme  Court  of  the  State  of  New  York  to  the  Federal  Circuit 
Court  is  void  by  reason  of  the  failure  of  the  petition  to  show  the  citizenship  of 
the  plaintiff's  assignors,  the  State  court  does  not  lose  jurisdiction,  and  where  the 
order  does  not  stay  proceedings  the  plaintiff  may  enter  judgment  on  the 
defendant's  default. 

Neither  consent  of  parties  nor  estoppel  can  confer  jurisdiction  upon  the 
Federal  court,  and  hence  the  plaintiff,  by  opposing  the  defendant's  motion  to 
vacate  the  order  of  removal  upon  the  ground  that  the  motion  should  have  been 
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made  in  the  Federal  courts,  does  not  consent  to  the  jurisdiction  of  the  latter  court, 
nor  is  he  estopped  from  challenging  its  Jurisdiction.  Tiemey  y.  Helvetia  8w%m 
F^ire  Inaurance  Co.,  446. 

4.  Same — stay.  The  removal  of  a  cause  to  the  Federal  courts  must  be  valid 
and  divest  the  State  court  of  further  Jurisdiction,  in  order  to  operate  as  a  stay  of 
farther  proceedings  in  the  latter  court.     Id. 

5.  Same--  opening  default.  Uader  the  circumstances  the  State  court,  in  its  dis- 
cretion, was  authorized  to  open  the  iudgment  taken  by  default,  but  the  plaintiff, 
having  commenced  a  iudgment  creaitor's  action  and  obtained  a  lien  on  funds  held 
in  trust  for  the  defeodani,  should  not  be  deprived  of  the  advantage  so  obtained, 
and  the  order  should  provide  that  the  Judgment  stand  as  securitv  for  any  judg- 
ment which  might  be  recovered  on  a  trial  upon  the  merits,  further  proceedings 
in  the  judgment  creditor's  action  to  be  stayed  until  the  final  determination,    m. 

6.  Jurisdiction  of  Municipal  Court  in  action  to  enforce  tiodcholder^s  liability. 
An  action  to  enforce  the  liability  of  a  stockholder  for  the  debts  of  a  corporation 
is  one  on  contract  and  the  Municipal  Court  and  City  Court  of  New  York  have 
jurisdiction.     Girbekian  v.  Coatikyan,  812. 

7.  Same  —  coats  on  opening  default.  When  such  action  is  brought  in  the 
Supreme  Court  and  the  defendant  was  served  within  the  county  of  New  York 
and  the  amount  claimed  by  the  plaintiff  is  under  $250,  he  is  not  entitled  to 
costs  on  the  opening  of  a  judgement  in  his  favor  taken  by  default. 

In  any  event,  such  action  being  brought  to  enforce  a  contract  liability,  judg- 
ment on  default  can  be  entered  without  application  to  the  court,  and  only  fifteen 
dollars  should  be  allowed  as  costs  before  notice  of  trial.    Id. 

Appointment  of  receiver  of  rents  and  profits  —  consent  of  United  States  court. 
Levy  V.  Block,  943. 

Proceeding  to  remove  magistrate  —  right  of  respondent  to  present  oral 
testimony. 

Matter  of  Droege,  940. 

City  Court  —  jurisdiction  on  appeal. 
See  Appeal,  4. 

Municipal  Court  —  insufficient  return. 
See  Appeal,  7. 

Libel  of  judge. 

See  Crime,  1. 

Discretion  in  ordering  jury  trial  on  foreclosure. 
See  Equity,  3. 

Action  to  enforce  decree  of  distribution  —  jurisdiction  of  Supreme  Court. 
See  Judgment,  6. 

Trial  of  issues  on  mandamus  —  power  of  Trial  Term. 
See  Mandamus. 

Equitable  power  to  dispose  of  custody  of  infant. 
See  Parent  and  Child,  2. 

Power  to  stay  judgment. 
See  Stay. 

Construction  of  statutes — limitation  of  power. 
See  Tax,  3. 

See  Appeal. 

See  Contempt  of  Court. 

CRIME. 

1.  Libel  —  evidence  in  juatifieation  —  apeeijic  acta.  Where  a  libel  upon  a  pudge 
is  in  its  terms  broad  enough  to  charge  him  with  a  lack  of  conception  of  the  dignity 
of  his  position  and  unfitness  for  that  position,  the  defendant  in  justification  mav 
prove  specific  acts  of  the  judge  while  upon  the  bench,  although  the  article  itself 
only  gave  specific  instances  oi  misconduct  at  chambers.     Peo^  v.  Cornell^  151. 

2.  Perjury  —  inaujffleient  indictment.  Section  291  of  the  Code  of  Criminal  Pro- 
cedure governing  indictments  for  perjury  does  not  dispense  with  the  necessity 
of  identifying  the  particular  matter  in  respect  to  which  the  crime  of  perjury 
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such    cprpomtion    who   wm    "SJd    Xl?  conviction   of  an  o««rrf 

T^J^Itr  ""'^''"^•^'^"•^"^-*^  ^^"sr  ** 

vidual  account,  althourt  in  fa^^*.K,?  *  .'"  ^l  *'^°  "••*»«  ^««  ^  ''^• 
relation  of  debtor  and  MtoVf ,u JSli^i**  '°/""'  ^S""  *''«  «»ToniUon.  for* 
such  testimony  be  inisleSin^  thi  iSLSf ^"**°  i'™  """^  '•»«  *«n«^  But  era  3 
supplementa  &8  statSty  Jenlnftf^^ 

acconntandthesouree8f"mWchZfind,^V™rf  ""'"^  "*'*'*'"*  •»* 
Ju^SoTCiarS-in^tn^^^^^ 

of  defendLt  WM  3  oWecdnn'l^llSf'tS  ^^  ""?•  »»"»«de  in  thep^ 
for  the  People  hrdpnlnS  th.VK      °  fe<»«'ed   in  evidence.    Later  beiur^kd 

to^rroboZ  tXon?b?o2r^^«Xr'^"P"''^  "«»  ""  t«»«m^y  ^^ 

^eaa.  not  irround  ?"?  reveiafl  XS  ^Z"*  ^"'"^  »?*^t  defendant, 
testimony  to- strike  out  tC^d^crflm?£wv«?''*^°  after  the  witn«- o« 
the  jury  found  the  wituMs  wm^«1  .„     "'®'^®^,*  *""  request  to  charge  that  if 
evidence  of  his  deciL^ion!"p^"^!^J^J»P"«»  ^'^"^  """^  dis^^  U« 

thfi^rrht^Tt^^  cm  of  ^h°:  ^i°^  ^°^  r*'^^  -  •?««-«» 

employer  to  advance  him  tovXlH«ii»»  P"*^"  2"  «f?>^»  ^^^  by  lim.  Ug 
division  of  the  profits,  wdthS^  an v  rWi^  ?"  ''**''..*®  *•"  "ccoontea  for  m  tht 

S?^»^n'd-aH-HSH"^^^^^ 
'"w«'ore^,-|£|/^rthS?C«^^^^  -  *'^-^ 

defendant  acc^^di'ily't ^re^confA^  rd''VJJr-J"'l.P*^"'«°*  ""^  ^^  •««*•  »» 
erroneous  theory  of  a  Dartne«hi?^n?hl  w'*°"^''i  ^  "*""««'  proceeds  on  the 
me  the  right  gi^en  U  undc  °3n  SM  tW^^  ^T^°?  *!>«  «»"«  ^5"  "er- 
grant  a  new  trial.    People  y  Sww  848  Criminal  Ptwednie  and 

sJSi^"^  "'*'  "*  '~'»  «»''1«'«0''  ta  Special  Sessions  where  sentence  is 
^  Appeal,  2. 

gr?n!w  SSSmes''  ^^^^^'ory^no  appeal  from  order  denying  inspection  of 
See  Appeal,  8. 

corsffl-***""«"y»'«'o«'  Superintendent  of  Elections  -  Immanity  rtatute 
See  Electiok  Law,  4-7 

cofc^^'te'^y^^VBe^^^^^^^^^  Criminal  Codes  dtod  «k, 

BAKAGES. 

^Fraud  inducing  sale  of  stock -.  effect  of  consplmcy- estimating  valueof  good 
See  CoNspiBACT,  6-7. 
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7^^  .  For  use  of  portrait  in  advertising  without  written  consent. 

'*•  See  CoNSTTTUTiONAii  Law,  1-4. 

'^':'^^  Breach  of  contract  of  sale — market  price,  not  specific  sales,  measure  of 

damage. 

•  '^  See  Contract,  5. 

rTr  > .  Breach  of  contract  —  discharge  of  servant — damages  to  end  of  contract  period. 

/^^  iSetf  Contract,  11. 

'-  -  When  material  issue  —  right  to  inspection  of  books. 

'-^  iS00  Discovery. 

':  X  Condemnation  of  easements  for  elevated  structure  —  possible  benefits  deducted 

•  V  -  —  evidence  of  award  —  simiUr  cases. 

See  Eminent  Domain,  1,  2. 

'^  ^  Real  property  —  misplacement  of  telephone  poles. 

'  ^  See  Gas  and  Electricity,  8. 

Breach  of  covenant  to  renew  lease — condemnation  of  leased  property  —  meas- 
ure of  tenant's  damages. 
V.  See  Landlord  and  Tenant,  2. 

,  ..^  Street  opening  —  rule  of  assessments. 

See  Municipal  Corporations,  14-16. 

:x-  Death  by  negligence  —  proof  of  business  enterprises  showing  earning  capacity. 

JSiee  Negligence,  13. 

^ '  Collision  —  failure  to  show  that  injuries  were  caused  by  the  accident. 

See  Negligence,  24. 

J "  For  breach  of  contract  —  recovery  of  money  paid — separate  causes  of  action. 

See  Pleading,  1. 

Amendment  of  complaint  to  Increase  amount. 
See  Pleading,  4. 

Affirmative  defense  in  mitigation  of  damages  for  libel. 
See  Pleading,  18. 

Nuisance — obstruction  of  highway. 
See  Real  Property,  7. 

' '  Qitantum  meruit  for  value  of  machine  —  measure  of  damages. 

See  Sale,  8. 

DEBTOB  AND  CBSBITOB.. 

Supplementary  proceedings — contempt  for  default  in  appearing. 
See  Contempt  op  Court. 

Action  by  receiver  of  insolvent  debtor — liability  for  costs. 
See  Costs,  1. 

Judgment — opening  default  where  judgment  creditor  has  obtained  lien  on 
trust  funds. 

See  Court,  6. 

Relation  between  depositor  and  bank  as  to  trust  account. 
See  Crime,  3. 

Partnership — liability  of  special  partner — creditor's  bill   to  charge  special 
partner. 

See  Partnership,  1-8. 

See  Bankruptcy. 

DEFAT7LT. 

Cost  Imposed  on  opening  default. 
MrreU  v.  Kennedy,  901. 

Judgment  —  opening  default  where  judgment  creditor  has  obtained  lien  on 
trust  funds. 

See  Court,  5. 

Agreement  amounting  to  stipulation  to  open. 
See  Practice,  2. 
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DEFINITION. 

See  Words  akd  Phrases. 

DEPOSITION. 

Examination  before  trial  to  perpetuate  evidence  of  marriage. 
Cohnfeld  v.  (yUara,  908. 

Examination  of  part^  before  trial. 

Hanotoer  v.  JJnion  Bank  of  Brooklyn,  905. 

Affidavits  insufficient  for  order  of  arrest. 
See  Arrest,  2. 

Attachment  —  moving  papers  insufficient. 
See  Attachment. 

Best  of  knowledge  and  belief — ratification  of  bank  reports. 
See  Banking,  1-6. 

Ejectment  —  deposition  taken  de  bene  esse  in  another  action. 
See  Evidence,  5. 

DESCENT. 

Distribution  and  descent  to  maternal  and  paternal  collaterals. 
See  Real  Property,  2. 

DISCOVEKT. 

Practice — inspection  of  books  —  material  issue.  Damages  being  claimed  and 
denied  their  amount  is  a  material  issue  and  defendant  has  a  right  under  section 
808  of  the  Code  to  inspect  books  kept  by  the  plaintiff  in  its  business  showing 
profit  and  loss. 

The  defense  need  not  necessarily  be  affirmative  to  entitle  defendant  to  sudi 
inspection.    Iroquois  Hotel  &  Apartment  Co.  v.  Iroqtuns  Realty  Co.,  814. 

Inspection  of  corporate  books  by  stockholder — mandamus. 
See  Corporation,  4. 

Order  for  inspection  of  books  resettled  to  recite  objections. 
See  Motion  and  Order,  8. 


Grand  jury  minutes —  right  to  inspection. 
See  Practice,  1. 


DissoLxrrioN. 

Assignment  of  assets  of  partnership  —  claim  against  bondsman  of  defaulting 
employee. 

See  Partnership,  5,  6.  | 

DISTKIBTTTION.  | 

Of  property  on  intestacy  —  maternal  and  paternal  collaterals 
See  Real  Property,  2. 

Trust  —  failure  of  remainderman. 
See  Will,  8. 

DIVIDENDa 

Of  corporation  on  preferred  stock. 
See  Corporation,  3. 

DIVOKCE. 

Alimony  —  effect  of  priorjudgment  for  separation  in  favor  of  husband. 
See  Husband  and  Wipe,  1,  2. 

DOMESTIC  BELATIONS, 

See  Husband  and  Wife. 

See  Parent  and  Child. 

DOWEB. 

Insanity  of  widow  —  election. 
See  Real  Property,  5. 

Bequest  in  lieu  of. 
See  Will. 
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Necessity  of  alleging  facts. 
See  Pleading,  8. 

Will  in  favor  of  draftsman. 
See  Will,  2. 

EASEMEKT& 

Ck>ndemnation  of. 

See  Eminent  Domain,  1,  2. 

EJECTMENT. 

Evidence  —  proof  of  contract  with  plaintiff's  deceased  ancestor  —  deed  in 
escrow. 

See  Evidence,  4-7. 

Cotenants  —  liability  for  rents. 

See  Real  Profebtt,  9,  10. 

BliECTION  LAW. 

1 .  Primary  —  qualification  of  voter$ — unit  of  repreientation,  A  statement  filed 
pursuant  to  subdivision  4  of  section  4  of  the  Primary  Election  Law,  providing 
that  *'  where  an  assembly  district  shall  contain  more  than  one  aldermanic  dis- 
trict it  shall  elect  delegates  to  each  aldermanic  district  convention,"  which 
shows  that  in  one  Assembly  district  consisting  of  three  aldermanic  districts  the 
electors  of  the  entire  Assemblv  district  were  to  participate  in  the  election  of  all 
the  deles^ates  to  the  aldermanic  conventions,  does  not  conform  to  the  statute. 

It  violates  article  2  of  the  rules  and  regulations  of  the  Democratic  party  for  the 
county  of  New  York,  providing  that  each  aldermanic  district  shall  be  deemed 
an  Assembly  district  for  the  purpose  of  representation,  and  also  section  53  of 
the  Election  Law,  providing  that  a  voter  at  a  primarv  election  must  be  eligible 
to  vote  for  the  officers  to  be  nominated  at  the  general  election. 

The  practice  of  having  all  the  Democratic  electors  in  an  Assembly  district  par- 
ticipate in  the  selection  of  delegates  to  a  district  convention  to  nominate  officers 
to  be  voted  for  in  only  part  of  the  Assembly  district  is  wrong.  Matter  of 
Murphy,  58. 

2.  Crime  —  "  eonvietion  "  defined — voter  disqualified.  Under  subdivision  10  of 
section  84  of  the  Election  Law,  as  amended,  a  person  convicted  of  a  felony  by 
verdict  of  a  jury  has  no  right  to  vote,  although  sentence  was  suspended  and  no 
Judgment  of  conviction  entered. 

"  Conviction/' as  used  in  said  statute,  means  the  actual  finding  of  the  Jury 
that  defendant  is  guilty.     People  v.  Fabian,  89. 

8.  Sime — constitutional  law.  The  Legislature  has  power  under  section  2  of 
article  2  of  the  Constitution  to  make  this  disqualification,  and  one  so  discjualified 
who  votes,  or  offers,  or  attempts  to  vote,  is  guilty  of  a  felony  under  section  41-1 
of  the  Penal  Code. 

Suspension  of  sentence  is  merely  a  postponement  of  the  entry  of  Judgment  and 
the  commencement  of  imprisonment.    Id, 

4.  Examination  to  discover  illegal  registration  —  ufitnesses  —  self-incriminating 
testimony  —  statute  not  unconstitutional.  Section  7  of  chapter  689  of  the  Laws 
of  1905,  providing  that  any  person  who  shall  refuse  to  obey  the  subpoena  of  the 
State  Superintendent  of  Elections  in  metropolitan  districts,  or  to  testify  under 
oath  as  to  the  genuineness  of  the  residence  of  registered  voters,  is  guilty  of  a 
misdemeanor,  and,  if  he  testify  falsely,  of  a  felony,  is  not  unconstitutional  as 
compelling  one  to  be  a  witness  against  himself  in  a  criminal  case.  This  because, 
although  the  offense  is  made  criminal,  the  right  to  refuse  to  answer,  if  the  evi- 
dence may  incriminate  the  witness,  is  not  taken  away  by  the  statute.  People  v. 
Cahill,  891. 

5.  Same — crime — perjury  —  evidence — admissibility  of  prior  testimony.  In  a 
prosecution  for  perjury  by  giving  false  testimony  in  such  proceeding,  the 
defendant's  testimony  is  admissible  against  him  and  should  not  be  excluded  on 
the  ground  that  he  was  illegally  coerced  to  give  the  same  by  the  pains  and 
penalties  of  the  statute.    Id. 

App.  Div.— Vol.  CXXVI.  62 
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ELECTION  LAW—  Continued, 

6.  Same — immunity  against  proieeution — eeetionAlqqf  Psnal  Cbde  eanrirutd. 
The  privilege  of  refusing  to  answer  on  the  ground  that  the  witness  may  incriminate 
himself  does  not  exist  where  there  is  a  statute  giving  immunity  from  prose- 
cution for  any  past  crime  which  his  testimony  ma^  disclose.  Such  immunity  is 
^iven  by  section  41q  of  Uie  Penal  Code  as  to  testimony  given  in  proceedings  to 
discover  violations  of  the  Election  Law  by  illegal  registration. 

Said  section  of  the  Penal  Code  will  not  be  constru^  so  as  to  restrict  theimmQ- 
'  nity  to  cases  where  testimony  is  given  against  another  person,  for  immunity 
from  prosecution  for  the  derelictions  of  others  is  unnecessary. 

The  immunity  afforded  bv  section  41q  of  the  Penal  Code  is  not  InsuflScient  on 
the  theory  that  the  investigation  may  reveal  the  crime  of  illegal  registration 
of  which  the  witness  mav  be  guilty  either  as  principal  or  accomplice.  The 
principal  object  of  immunity  statutes  is  to  give  immunity  to  a  witness  against 
any  crime  that  ma^  be  revealed  by  his  testimony,  in  order  that  he  may  not 
shield  himself  behind  his  constitutional  privilege,  but  may  be  compelled  to 
testify. 

The  immunity  statutes  protect  from  prosecution  for  past  not  future  crimes 
and,  hence,  if  a  witness  examined  testify  falsely,  his  evidence  is  admissible 
against  him. 

Even  if  it  be  conceded  that  section  41q  of  the  Penal  Code  does  not  give  a  wit- 
ness the  immunity  necessary  in  order  to  compel  him  to  testify,  his  commoo- 
law  right  to  refuse  to  answer  upon  the  ground  that  his  testimony  may  incriminate 
him  is  waived  unless  that  privilege  be  claimed.    Id. 

7.  Same  —  nature  of  examination.  An  investigation  before  the  State  Super- 
intendent of  Elections  in  metropolitan  districts  to  discover  illegal  registiations 
is  not  a  criminal  prosecution,  but  a  mere  examination  before  an  administradre 
officer  having  no  power  to  hold  a  witness  for  crime.    Id. 

ELEVATOB. 

Injury  to  tenant  by  fall  down  shaft. 
See  Landlord  akd  TsirAiiT.  6. 

EMINENT  DOMAIN. 

1.  Condemnation  of  easements  —  damages.  An  order  remitting  to  new  commis- 
sioners the  assessment  of  damages  caused  by  the  condemnation  of  easements  of 
light  and  air  taken  on  the  construction  of  a  stairway  to  an  elevated  railroad  is 
appealable. 

In  estimating  the  damage  caused  by  taking  easements  of  light  and  air,  the  pos- 
sible benefits  to  the  realty  may  be  considere£  MaUerof  Manhattan  Railwajf  Co. 
V.  Stuj/i>esant,  848. 

3.  Same  —  evidence.  It  is  not  error  to  reiect  evidence  of  what  was  paid  to 
other  owners,  whose  estates  differ  radically  from  that  of  defendant.    Id. 

Statute  permitting  construction  of  elevated  railroad  on  city  street  —  right  to 
condemn  easements  to  erect  stairways  on  intersecting  street. 
Matter  of  Manhattan  B.  Co.,  907. 

Street  opening  —  rule  for  assessment  of  damages. 
See  Municipal  Cobporations,  14-16. 

Effect  of  condemnation  on  executory  contract  for  sale  of  land. 
See  Real  Pbopbrtt«  8,  4. 

EMPLOYEES'  LIABILITY  ACT. 

Injury  to  servant  loading  rails  —  acts  of  superintendence. 
See  Keoligence,  22. 

EaXTTTABLE  OONVEBSION. 

5te  Equity. 

EdXJITY. 

1.  Beat  property —facts  insufficient  to  estaXjlish  equitable  lien— huslband  and 
wife  —  when  action  by  widow  on  Jker  huAawfe  contract  does  not  lie.  Action  to 
establish  an  equitable  lien  on  lands.  It  appeared  that  the  plaintiff  and  her  hns- 
band  had  lived  on  his  father's  farm,  at  first  working  the  same  on  shares  and 
afterwards  paying  a  money  rental.  There  was  evidence  that  the  father  prior 
to  the  death  of  the  plaintiff's  husband  had  promised  to  devise  the  farm  to  him 
provided  he  advanced  part  of  the  consideration  for  the  purchase  of  another 
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farm,  and  at  the  father's  death  should  pay  certain  sums  to  other  parties. 
Although  such  will  was  actually  made  it  did  not  appear  that  the  plaintiff's 
husband  had  formally  accepted  his  father's  proposition  or  did  anything  from 
"which  an  acceptance  could  be  implied,  except  remaining  on  the  farm  as  before, 
paying  rent  and  making  certain  improvements,  nor  did  he  by  any  express  agree- 
ment obligate  himself  to  make  the  payments  to  third  parties  upon  the  death  of 
his  father.  The  plaintiff's  husband  did,  however,  pay  to  his  father  a  certain 
sum  which  was  used  as  part  of  the  purchase  price  of  other  property.  After  her 
husband's  death  the  plaintiff  worked  for  her  father-in-law  and  gave  evidence 
that  he  made  a  similar  agreement  to  devise  the  farm  to  her  and  executed  a  will 
to  that  effect.  It  was  not  alleged  or  proved  that  the  father  wns  not  at  all  times 
able  to  payany  Judgment  which  might  be  recovered  against  him.  On  all  the 
evidence. 

Held,  that  the  alleged  agreements  and  acts  done  pursuant  thereto  were  too 
indefinite  and  uncertain  to  authorize  a  court  of  equity  to  impose  an  equitable 
lien  upon  the  lands  in  favor  of  either  the  plaintiff  or  her  husband,  and  that  the 
remedy,  if  any,  was  at  law; 

That  the  plaintiff  could  not  sue  individually  at  law  on  the  alleged  contract  of 
her  husband,  or  for  the  money  paid  by  him.  In  the  absence  of  an  assignment  of 
the  claims,  for  the  reason  that  they  belonged  to  his  estate  and  were  subject  to 
adm  inistration  for  the  payment  of  his  debts  and  distribution.    Lenox  v,  Lenox,  105. 

2.  Vendor  and  purchaser — spedfle  performance.  Where  a  vendee  of  lands  suing 
for  specific  performance  or  the  return  of  earnest  money  paid  is  neither  actu- 
ated by  honest  motives  nor  brings  the  action  in  good  faith,  but  urges  only  trivial 
objections  to  the  title,  and  the  vendor  is  willing  and  able  to  obviate  all  tangible 
defects,  equity  will  refuse  relief.    Greenspan  v.  Saladino,  881. 

8.  Jurp  trial.  It  is  wholly  within  the  discretion  of  the  court  as  to  whether 
the  issues  of  fact  in  a  suit  to  foreclose  a  mortgage  on  lands  shall  be  sent  to  a  jury. 

A  verdict  in  such  suit  is  not  binding  on  the  court. 

In  refusing  to  send  the  isuues  In  such  suit  to  a  jury,  the  court  may  consider 
the  fact  that  the  Jury  calendar  is  in  arrears.    Borouaky  v.  Oallin,  864. 

When  attorney  who  has  agreed  to  look  to  estate  for  compensation  cannot  sue 
ezecutoiB  at  law. 

See  Attobnbt  and  Client,  4. 

Action  for  specific  performance  of  contract  to  convey  land. 
See  Contract,  15. 

Stockholder's  action  —  injunction  restraining  execution  of  traffic  agreement 
denied  —  temporary  injunction  modified. 
See  Corporation,  5,  6. 

Enforcement  of  municipal  ordinance  not  enjoined. 
See  Injunction. 

Creditor's  bill  to  charge  special  partner  —  exhaustion  of  remedy  at  law. 
See  Partnership,  S. 

Answer — counterclaim  —  equitable  cause  of  action — separate  trial. 
See  Practice,  9. 

Action  to  enforce  equitable  lien  against  foreign  corix)ration  —  complahit. 
See  Process,  2. 

Sale  of  infant's  property-* equitable  reconversion. 
See  Real  Property,  1. 

Relation  of  vendor  and  purchaser  under  executory  contract  to  sell  lands. 
See  Real  Property,  8. 

Decree  to  do  certain  work — stay  of  judgment. 
See  Stay. 

S8T0PPEL. 

Bank  estopped  by  paying  forged  check  of  depositor  —  no  subrogation. 
See  Bills  and  Notes,  8-5. 

Advertisement  of  chattel  for  sale  under  Lien  Law— estoppel  from  asserting 
that  tzansaction  was  chattel  mortgage 
See  Contract,  6. 
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ESTOPPEL  —  Continued, 
When  action  against  assignor  does  not  bar  action  against  assignee. 
See  Contract,  9. 

Sale  of  stock  by  stockholders  —  treating  a  debt  as  an  obligation  of  a  compsDj 
confirms  actions  of  ofScers. 

See  Corporation,  2. 

Oblection   to   order   vacating   removal   to   Fedeial   court   not  consent  to 
jurisdiction. 

See  Court,  3. 

Accepting  salary  less  than  legal  amount.  / 

See  Municipal  Corporations.  8. 

Action  by  real  estate  broker  for  commissions  —  principal   estopped    from 
denying  title. 

See  Principal  and  Agent,*!. 

Previous  construction  of  franchise  does  not  estop  city. 
See  Railroad.  2. 


Voluntary  payment  of 
See  Tax,  2. 


school  tax  no  estoppel  —  refunding  statute. 


Auditors  —  rejection  of  claim  on  specific  ground. 
See  Town,  2. 

EST&ATS. 

Injury  to  upon  railroad  track  —  necessity  for  cattle  guards. 
See  Railroad,  12. 

EVICTION. 

See  Landlord  and  Tenant. 

EVIDENCE. 

1.  Admissions  after  accident  —  contradictum ' —  charge.  Where  defendant's 
superintendent  on  cross-examination  denied  jnat  after  an  accident  he  admitted 
he  knew  of  the  defective  condition  of  the  machine,  and  a  witness  is  produced 
who  contradicts  him,  the  court  should  charge  on  request  that  the  evidence  was 
admissible  only  as  affecting  the  superintendent's  credibility  and  was  not  to  be 
considered  by  the  jury  as  evidence  that  the  superintendent  did  in  fact  have 
prior  knowledge  of  the  defect.     Walsh  y,  Carter-Grume  Co.,  Limited,  229. 

2.  Pritilege  of  physician — waiver.  Where  the  plaintiff  calls  a  physician  who 
testifies  that  after  an  accident  he  treated  her  for  a  nervous  condition,  the  defend- 
ant upon  cross-examination  may  show  that  he  had  treated  her  for  nervousness 
before  the  accident,  for  the  privilege  is  waived,  especially  so  where  the  plain- 
tiff's attorney  in  objecting  to  the  cross-examination  states  that  he  is  not  claiming 
privilege.    Marguardt  v.  Brooklyn  Heights  Railroad  Co.,  272. 

8.  Physician — testimony  as  to  injuries.  Although  it  is  technicallv  erroneons 
to  allow  a  physician  to  testify  that  the  "injury  is  likely  to  cause  him  pain  and 
trouble  for  some  time,"  the  error  is  harmless,  since  the  fact  stated  is  inevitable. 

Evidence  that  injuries  to  a  horse  "could  be"  permanent,  is  erroneous,  bnt 
the  error  will  be  disregarded  where  the  same  witness  later  swears  without  objec- 
tion that  the  injuries  were  permanent.     IhUt  v.  City  of  Rensselaer,  502. 

4.  Transactions  with  decedent—  Code  of  Civil  Procedure,  §§  829  and  830.  The 
defendant  in  an  action  of  ejectment  should  not  be  allowed  to  give  evidence  as  tea 
contract  between  the  plaintiff's  deceased  ancestor  and  a  tiiird  party  made  for 
her  benefit;  but  under  the  circumstances  of  the  case  the  error  will  be  disregarded 
where  the  same  evidence  is  given  without  contradiction  by  a  third  party  through 
whom  the  defendant  does  not  claim.    Shook  v.  Fox,  665. 

5.  Deposition  of  deceased  witness.  The  evidence  of  a  witness  through  whom  the 
defendant  does  not  claim  is  admissible  although  taken  de  bene  esse  while  the 
witness  was  on  his  death  bed,  in  another  action  of  ejectment  brought  by  the  life 
tenant  of  the  estate  of  which  plaintiffs  are  remaindermen  against  the  same 
defendant.    Id. 

6.  Presumption.  Where  parties  go  to  an  attorney  at  law  intending  to  draw 
a  given  paper,  there  is  a  presumption  that  the  document  as  drawn  was  of  a 
nature  that  would  accomplish  the  result  desired.     Id. 
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7.  Books  — hearsay.  In  such  action  of  electment  the  books  of  tne  plaintifTa 
deceased  ancestor  are  properly  excluded  as  hearsay.    Id. 

8.  Explaining  writing  by  parol.  Where  a  water  company  furnished  a  laundry 
'With  water  through  a  two-inch  meter  under  a  contract  whereby  the  price 
diminished  as  the  consumption  increased,  and  this  supply  being  insufficient,  a 
second  two-inch  meter  was  installed  under  a  similar  contract,  and  a  (question 
arises  as  to  whether  the  price  to  be  paid  is  to  be  determined  by  aggregating  the 
water  flowing  through  both  meters  or  by  treating  each  separately,  parol  eviaence 
is  admissible  to  show  the  intention  of  the  parties.  Chreen  Island  Water  Supply 
Co,  y.  Tr€jan  Laundry  Co.,  584. 

9.  Written  contract — parol  evidence  to  complete.  The  admission  of  parol  evi- 
dence in  an  action  on  contract  examined,  and  Jidd,  that  a  judgment  in  defendant's 
favor  entered  on  a  dismissal  of  the  complaint  at  the  close  of  plaintifTs  case  should 
be  reversed  and  a  new  trial  granted.    StudweU  v.  Bitsh  Co.,  Limited,  818. 

Of  conversation  with  deceased  by  interested  witness. 
Ho f man  House  v.  Foote,  944 

Communication  between  attorney  and  client — when  not  privileged. 
See  Attokney  and  Client,  1. 

Explaining  written  agreement  to  purchase  lands. 
i8g»  Contract,  1,  2. 

Contract  for  entire  business  services  —  evidence  dehors  to  explain. 
See  Contract,  12. 

Explaining  writing  by  parol — contract  for  constructing  telephone  line — 
statements  in  plaintifrs  absence. 
See  Contract,  13, 14. 

Estimate  on  customary  rule  of  measuring  timber  received. 
See  Contract,  15. 

Libel  —  proof  of  specific  acts  in  justification. 
S^  Crime,  1. 

Robbery — corroboration  of  accomplice. 
See  Crime,  5. 


Perjury  —  testimony  before   Superintendent  of  Elections   admissible — self- 

Ating  testimony  —  immun 

See  Election  Law,  4-7. 


incriminating^  testimony  —  immunity  statute  construed 
rliAW, 


Bes  inter  alios  acta  —  proof  of  value  of  other  real  property,  when  inadmissible. 
See  Eminent  Domain,  2. 

Proof  of  payment  of  legacy  to  executrix  —  self-serving  declarations — transac- 
tions with  decedent. 

See  Executors  and  Administrators,  5,  6. 

Written  contract  authorizing  erection  of  telegraph  poles  —  explaining  same  by 
parol. 

See  Gas  and  Electricity,  1. 

Privilege  of  communication  between  attorney  and  client — waiver  must  be  at 
trial. 

See  Gift,  2. 

Presumption  as  to  infancy. 

See  Husband  and  Wife,  8. 

Sale  of  liquor  on  Sunday  —  liquor  tax  bond. 
See  Intoxicating  Liquors,  1. 

Injury  to  servant  —  effect  of  admitting  immaterial  evidence. 
See  Negligence,  11. 

Personal  injuries  —  evidence  of  earning  capacity. 

See  NEGLIGENCE,  18. 
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EVIDENCE  -—  C(mtinued, 
IXoctrine  rei  ipsa  loquitur  is  applicable  to  servant. 
See  Nbgi.ioencb»  16. 

Proof  of  employment  of  infaat  contrary  to  Labor  Law  as  evidence  of  negligence. 
See  Nbgligemce,  21. 

Ptoof  of  partnersh  i  p — declarations  of  partner. 
See  PARTNKBsmp,  4 

Foreign  statute  not  pleaded. 
See  Pleading,  15. 

Presumption  of  fraud  on  sale  of  entire  stock — statute  creating  presnmptioB 
constitutional. 

See  Sale,  1-3. 

Action  for  professional  services — evidence  o^  Jability. 
See  Services,  1. 

Cross-examination  to  show  bias  of  witneis. 
See  Services,  3. 

EXCEPTION. 

See  Trial. 

EXCISE. 

See  Intozioatiho  Liquors. 

EXECunoir. 

See  SUFFLEHERTABT  PbOCBEDIKGS. 

EZEOXTTOBS  AND  AI>Mnn8TBAT0B& 

1.  Oo$t$  —  executor^  conversion  aubtequent  to  death.  An  action  by  an  executor 
for  a  conversion  which  occurred  after  the  death  of  his  testatrix  Is,  for  the  pur- 
pose of  taxing  the  costs,  an  action  by  him  individually,  whether  he  prosecutes 
individually  or  in  his  representative  capacity,  and  if  unsuccessful  he  is  liable 
for  costs  individually  and  they  may  be  taxed  against  him  without  application  to 
the  court.    Dunphy  v.  Callahan,  11. 

2.  Title  to  penonalty.  The  title  of  an  executor  to  personal  property  of  his 
testatrix  relates  back,  by  operation  of  law,  to  the  moment  of  her  death.     Id. 

3.  Section  2119,  Code  of  Civil  Procedure —money  in  lieu  of  artidee — eojutrue- 
Hon  of  Hatutee.  The  widower  of  a  testatrix  cannot  receive  an  allowance  of  money 
in  lieu  of  the  articles  specified  in  subdivisions  1, 2  and  4  of  section  2718  of  the 
Code  of  Civil  Procedure  where  the  articles  named  are  not  part  of  the  estate. 
MatterofBaird,4S9, 

4.  Same—  inventory.  The  executor  is  not  estopped  by  the  filing  of  his  inven- 
tory containing  such  an  allowance  where  it  was  inserted  by  the  appraisers 
without  his  knowledge  or  consent. 

Where  an  executor  offered  to  deliver  the  specific  articles  set  apart  for  a  widower, 
but  refused  to  pay  such  allowance,  the  coats  and  disbursements  of  the  widower 
should  not  be  allowed.    Id, 

5.  Legacy  — procf  of  payment.  On  the  question  whether  a  deceased  executrix 
was  paid  by  her  coexecutor,  also  dead,  a  certain  legacv  left  her  by  her  mother 
evidence  that  the  executrix's  will  bequeathed  to  her  children  the  amount  of  the 
legacy  which  was  to  come  to  her  from  her  mother  is  not  admissible  in  favor  of  her 
executor.    Matter  of  BoseeU,  607. 

6.  Sdfeerving  dedaratione — traneaetione  toith  decedent.  Her  husband's  testi- 
mony that  the  coexecutor  read  her  will  and  was  satisfied  with  it  is  inadmissible 
under  section  829  of  the  Code  of  Civil  Procedure,  he  being  an  interested  party, 
since  the  money  was  left  for  the  .support  of  the  children  which  burden  rested 
primarily  upon  him.    Id. 

Probate  —  liability  for  legal  services —agreement  by  attorney  to  look  to  estate 
construed. 

See  Attorney  and  Client,  2-5. 

Action  by  widow  individually  on  husband's  contract  will  not  lie. 
See  Equity,  1. 
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SXECUTOBS  AND  ADMINISTBAT0B8—  Continued. 

Decree  of  distribution  —  enforcement  in  Supreme  Court  —  party. 
See  Judgment,  6-6. 

Right  of  executor  to  appeal  from  decree  denying  probate. 
See  Will,  8. 

SZEKPTION. 

See  Tax. 

EXPLOSIVE. 

Blasting  —  injury  to  servant  by  dynamite. 
See  Nbgligbnce,  8»  4. 

7ALSE  HEPBISONKENT. 

MaUcioue  praeeeutiou  —  crder  of  arrest  —  erroneous  determincstion.  Ad  action 
for  false  imprisonment  cannot  be  based  on  an  order  of  arrest  which  was  vacated 
on  appeal,  where  the  court  had  jurisdiction  to  grant  the  order  and  it  was  neither 
void  nor  irregular. 

Defendants  are  not  responsible  for  an  erroneous  judicial  determination,  unless 
they  failed  to  disclose  all  the  material  facts  known  to  them,  or  knew  that  some  of 
their  statements  were  untrue.     Chleman  v.  Brown,  44. 

FEDBBAL  GOTTBT. 

Jurisdiction  —  failure  to  show  citizenship  —  removal  of  cause  from  State  court 
—  petition. 

See  CouBT,  8-5. 

,  F0BB0L0SX7BE. 
See  Lien. 
See  MoRTQAOE. 

It)BEST,  FISH  AND  G AXB. 

Forest,  Fish  and  Game  Law  —  section  238  construed — railroad  —  removal  of 
inflammable  material.  The  provisions  of  section  228  of  the  Forest,  Fish  and  Game 
Law,  requiring  every  railroad  company  on  such  part  of  its  road  as  passes  through 
forest  lands  to  cut  and  remove  all  grass,  brush  and  other  inflammable  materials 
from  its  right  of  way,  applies  to  all  forest  lands  in  the  State,  within  as  well  as 
outside  the  forest  preserve.    BeopU  v.  Long  Island  Railroad  (Jo.,  477. 

Power  of  special  counsel  —  judgment  by  stipulation  in  action  for  trespass  — 
motion  by  Attorney-General  to  vacate. 
See  Public  Officer,  8-5. 

FOBaSBY. 

Payment  by  forged  check  for  benefit  of  estate  —  liability. 
Title  Guarantee  dk  T.  Co.  v.  Homh,  907. 

FBAN0HI8E. 

Street  railroad  franchise  construed. 
See  Railroad,  1-4. 

Special  franchise  tax  not  collectible  against  railroad  leasing  municipal  subway 
when  exempt  by  prior  statute. 
See  Tax,  8-10. 

PBAXJD. 

Adoption  of  trade  name  similar  to  rival  firms. 

Corning  Glas  Works  v.  Coming  Cut  Glass  Co.,  919. 

Misrepresentation   inducing  sale  of  stock  —  stockholder's  action  —  fraud  of 
officers  of  corporation  —  damages. 
See  Conspiracy,  8-7. 

Release  of  claim  for  personal  injuries-^ when  misrepresentation  not  shown. 
See  Negligence,  6. 

Allegation  of  —  facts  not  showing  fraud — conclusion  of  law. 
See  Pleading,  6. 
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FBAXJI)  —  Continued. 
Joinder  of  action  for  fraud  with  claim  on  contract. 
See  Plsadiiyo,  18. 

Sale  of  entire  stock  of  merchandise — presumption  of  fraud  against  creditora. 

See  Salb,  1. 

See  Duress. 

GAME  LAW, 

See  FoiiBST,  Fish  and  Game. 

QAS  AND  ELECTBIGITY. 

1.  Contra4it  of  right  of  way  —  eupplementing  contract  hy  parol — real  property. 
An  instrument  whereby  a  telephone  company  claims  the  right  to  trim  trees  along 
certain  'premises,  to  keep  the  wires  cleared  at  least  eighteen  inches,  which  is 
silent  as  to  the  precise  location  of  the  poles,  their  height  and  the  manner  and 
place  of  crossing  plaintiff's  premises,  may  be  supplemented  by  oral  proof  as 
to  these  matters  and  as  to  the  reasonable  use  of  the  right  given. 

Evidence  that  but  one  cross-arm  was  to  be  put  up,  when  under  the  writing 
there  was  no  such  restriction,  is  harmless,  it  beinff  shown  that  in  fact  only  one 
was  used.    Nichols  v.  N.  T,  &  Pennsylvania  Tel.  d  Tel.  Co.,  184. 

2.  Same  —  agency — unauthorieed  staiements.  Evidence  of  a  statement  made  by 
an  agent  without  authority  as  to  the  amount  of  damage  is  harmless  where  the 
proof  of  damages  is  undisputed.    Id. 

8.  Same  —  trimming  trees  —  damages.  Where  in  violation  of  the  agreement  as 
proved  orally,  defendant  shortened  its  poles  ten  feet  and  put  them  four  feet  lower 
down  a  bank  and  trimmed  the  trees  from  ten  to  sixteen  feet  from  the  wires,  an 
action  will  lie  for  damages  for  the  difference  between  the  value  of  the  property 
before  and  after  the  trees  were  mutilated.    Id. 

4.  Public  service  corporations  —  discrimination  between  purchasers.  The  mere 
fact  that  one  receives  an  equal  amount  of  electric  current  for  less  money  than 
his  neighbor  is  not  conclusive  evidence  of  discrimination;  it  must  be  shown 
that  it  is  under  the  same  circumstances  and  conditions,  and  this  is  not  shown 
unless  the  current  is  furnished  during  substantially  the  same  hours  and  in 
substantially  the  same  amount. 

Where  a  consumer  had  a  contract  with  an  electric  lighting  company  for  cur-- 
rent  at  ten  cents  per  kilowatt  hour,  but  did  not  in  turn  guarantee  the  consump- 
tion of  any  given  amount,  while  others  had  contracts  with  the  same  company 
whereby  they  received  electricity  at  seven  and  one-half  and  five  cents  per  kilo- 
watt hour,  but  did  guarantee  to  use  a  certain  amount  and  to  pay  for  the  same 
whether  used  or  not,  and  it  appears  that  all  the  contracts  fixed  ten  cents  per 
kilowatt  hour  for  the  first  two  hours  of  service  and  the  lower  charge  was  for 
current  furnished  under  experimental  contracts  for  the  purpose  of  reaching  a 
basis  for  future  charges,  there  is  no  such  discrimination  as  entitles  the  plaintiff  to 
recover  the  excess  paid. 

An  electric  lighting  corporation  has  a  right  to  make  experimental  contracts  to 
reach  a  basis  for  future  charges,  even  though  this  results  in  giving  for  a  limited 
time  a  better  rate  to  a  few  customers  than  is  given  to  others,  waver  y.  Edimn 
Electric  Illuminating  Co.,  871. 

GIFT. 

1.  Savings  bank  deposit  in  trust  for  another  —  evidence — burden  on  trustee  claim- 
ing gift.  A  son  who  receives  money  drawn  by  his  mother  from  her  savings 
bank  account  and  deposits  it  in  another  bank  to  the  credit  of  himself  in  trust  for 
his  mother  occupies  a  fiduciary  relation  and,  when  asserting  title  under  an  alleged 
gift  inter  vivos  from  his  mother,  is  under  the  burden  of  showing  that  the  gift 
was  fair  and  fully  comprehended  by  the  donor  and  was  her  free  and  voluntary 
act  without  restraint  or  coercion.     CHck  v.  Stumpf,  548. 

2.  Same -- privileged  communications  bettoeen  attorney  and  client — waiver.  In 
an  action  by  the  representative  of  the  mother  to  recover  the  deposit  from  the 
alleged  donee,  the  testimony  of  the  donor's  attorney  at  law  who  drew  and  wit- 
nessed the  instrument  of  gift  as  to  occurrences  at  the  time  of  execution  and 
to  prior  communications  made  by  the  deceased  relative  to  the  subject-matter  of 
the  instrument,  not  made  in  the  presence  of  a  third  party,  is  inadmissible  oyer  the 
plaintiff's  objection. 
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GIFT  —  Continued, 

The  deceased  bj  requesting  the  attorney  to  witness  the  instrument  did  not 
waive  the  privilege  of  her  communications.  A  waiver  thereof  to  be  effectual 
must  be  made  upon  trial,  except  in  the  case  of  an  attorney  who  is  a  subscribing 
witness  to  a  will.    Id. 

OOOB  WILL. 

Estimating  value  in  stockholder's  action  for  damages. 
See  OoHSPiRACT,  7. 

GBAND  JXTBY. 

Perjury  before  —  defective  indictment  —  rights  of  witnesses. 
See  Crime,  2-4. 

GUARANTY  AND  SXTRBTYBHIP. 

Indemnity  —  bond  given  to  referee  to  secure  balance  of  payment  on  land  pur- 
chased on  foreclosure — liability  of  sureties — discharge  of  principal. 
Hoffman  House  v.  Foote,  944. 

Liquor  tax  bond  —  contract  not  relieving  from  liability. 
See  Intoxicating  Liquors,  2. 

Action  on  bond  of  defaulting  employee  —  assignment. 
See  Partnership,  5,  6. 

OUABDI  AN  AND  WABD. 

See  Parent  and  Child. 

TTABEAfl  CORPUS. 

Removal  of  incompetent  from  sanatorium  —  practice. 
See  Incompetent  Person,  2.  8. 

Action  to  recover  custody  of  child  from  third  person  —  rights  of  mother. 
See  Parent  and  Child,  1-8. 

HEABSAY. 

See  Evidencb. 

HiaHWAY. 

Penalty  foi'  failure  to  pay  tax  —  burden  of  proof,  A  town  seeking  to  recover  the 
penalty  imposed  by  section  65  of  the  Highway  Law  on  persons  failing  to  pay  a 
highway  tax  under  the  money  system,  roust  prove  that  the  town  has  changed 
the  system  of  taxation  from  the  labor  to  the  money  system,  for  the  statute  pro- 
viding the  penalty  is  not  operative  until  the  latter  system  is  -adopted.  Town  of 
Greece  v.  Vick,  171. 

Defective  road  — injury  to  driver  —  notice  to  city. 
See  Municipal  Corporations,  1,  2. 

Negligence — injury  on  defective  sidewalk  —  sufficiency  of  notice  to  city. 
See  Municipal  Corporations,  4,  5. 

Injury  to  pedestrian  near  new  highway  —  failure  to  establish  sidewalk. 
See  Municipal  Corporations,  7. 

Injury  from  obstruction  —  notice. 

See  Municipal  Corporations,  9. 

Snow  and  ice  on  sidewalk  —  duty  of  municipality. 
See  Municipal  Corporations,  10-12. 

Regulation  of  advertisements  on  vehicles. 
See  Municipal  Corporations,  18. 

Street  opening  —  rule  of  assessment 

See  Municipal  Corporations,  14-16. 

Pedestrian  killed  by  street  car  —  freedom  from  contributory  negligence. 
See  Negligence,  12. 

Pedestrian  injured  on  sidewalk  under  repair— liability  of  contractor. 
See  Negligence,  20. 

Injuiy  on  highway  —  failure  to  repair  road. 
See  Negligence,  23. 
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HIOHWAY—  Continued 

Encroachment  of  show  window  on  street — action  by  individind  to  abate  — 
apeo^l  damages  essential. 
JSee  KuiSAiTCE,  1,  2. 

Railroad  crossing  —  separate  proceedings  to  determine.  • 

See  Railroad,  10. 

Obstruction  of — in j  unction. 
See  Real  Property,  7. 

Railroad  over  abandoned  coiirse  of  river — drawbridge  imneceBBuy. 
See  Watercourse. 

HOSPITAL  COBPOBATION. 

Exemption  from  taxation  — repeal  by  Oeneral  Tax  Law. 
,  See  Tax,  11,  12. 

HUSBAND  AKB  WXFJV. 

1.  Divorce  —  alimony — prior  jttdgment  far  mparation-- res  atffudicata.  A  final 
judgment  separating  husband  and  wife  from  bed  and  board  forever  entered  in  favor 
of  the  husband  witnout  alimony.  Is,  while  remaining  in  full  force  and  effect,  a 
conclusive  adjudication  as  to  his  obligation  for  further  support  and  maintenance, 
and  the  wife,  although  successful  in  a  subsequent  action  for  absolute  divorce, 
is  not  entitled  to  alimony. 

The  subsequent  conunission  of  adultery  by  the  husband,  while  entitling  the 
wife  to  a  judgment  dissolving  the  marriage,  does  not  revive  his  obligation  of 
support,  either  before  or  after  the  judgment.    Bymea  v.  Byrnes^  619. 

2.  Practice  —  interloeutory  judgment.  It  ieems,  that  it  is  better  practice  that  an 
interlocutory  judgment  should  contain  a  provision  for  alimonv  and  that  all 
questions  between  the  parties  should  be  then  determined,  so  that  final  judgment 
can  be  entered  in  accoraanoe  therewith.    Id. 

8.  Appeal — presumption  as  to  infancy.  When  the  record  is  silent  on  the 
question,  the  court  on  appeal  will  indulge  no  presumption  that  a  party  was  an 
infant,    /d 

Examination  before  trial  to  perpetuate  evidence  of  marriage. 
Cohnfeld  v.  QHara,  908. 

Alimony  reduced. 

Kdeey  v.  KeUey,  940. 

Action  by  widow  individually  on  hnsband's  contract  will  not  lie. 
See  Equrrv,  1. 

Exempt  property  of  widower  —  money  in  lieu  thereof. 
See  Executors  and  Aominibtrators,  8,  4. 

Divorce  —  voluntary  general  appearance  equivalent  to  personal  service. 
See  Practice,  6,  7. 

Dower  —  election  —  insanity  of  widow. 
See  Real  Property,  5. 

IDIOT. 

See  Incompetent  Person. 

INCOMPETENT  PEBSOK. 

1.  Insanity  Law  —  iwtice  to  ineompetent.  Section  03  of  the  Insanity  Law 
authorizing  a  commitment  without  notice  to  the  alleged  incompetent  is  not 
unconstitutional. 

Where  it  appears  by  affidavit  of  physicians  that  service  of  notice  would  excite 
and  harm  the  alleged  incompetent,  it  is  in  the  discretion  of  the  court  to  dispense 
with  it.     Matter  o/  Andreu)S,  794. 

2.  Same —  habeas  corpus.  A  relator  not  having  shown  that  his  ward  is  sane, 
is  not  entitled  to  have  her  discharged  from  a  sanitarliun  under  section  73  of  the 
Insanity  Law  on  a  writ  of  habeas  corpus. 

The  committee  of  the  person  of  an  incompetent  may,  under  the  conditions  pre- 
scribed in  section  74  of  the  Insanity  Law,  procure  a  writ  of  habeas  corpus  to 
obtain  her  custody  although  she  be  not  wholly  sane. 

Where  it  is  not  for  the  best  interests  of  the  incompetent  to  be  removed  from 
a  sanitarium  her  committee  will  not  be  awarded  custoay.    Id,  t 
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IHGOMPETEirr  FEBSON  —  Continued, 

8.  Bame — remodol — praeOee.  Where  Uiere  are  oiders  of  the  court  still  in 
force  that  an  IncompeteDt  be  not  removed  without  a  further  order  on  notice  to 
certain  persons,  an  application  for  removal  not  based  on  the  claim  of  sanity 
should  be  in  the  form  of  a  notice  of  motion  to  modify  the  orders  and  be  served 
on  the  required  persons.    Id, 

Age  raises  no  presumption  of  incompetency. 
See  PiiEADiNO,  7. 

Sale  of  property  —  equitable  reconverflion  of  proceeds. 
See  Real  Profbrtt,  1. 

Election  as  to  dower. 

See  RsAii  Propbrtt,  5. 

INDIOTKBKT. 

Perjury  — allegations  of  perjury  before  grand  jury  defective  in  not  stating 
subject  under  investigation. 
See  Crius,  2. 

TSTFANT. 

Presumption  thereof  not  indulged  in  on  appeal. 
See  Husband  and  Wipe,  8. 

Sale  of  property  —  equitable  reconversion  of  proceeds. 
See  Real  Prqfbrtt,  1. 

See  Parent  and  Child. 

IN  J  UUCTTION. 

Equity  —  threat  to  enforce  municipal  ordinance.  A  court  of  equity  will  not 
enjoin  a  municipality  from  canying  out  a  threat  to  remove  advertisements  from 
the  exterior  of  coaches  operated  by  the  plaintiff,  especially  where  such  threat  if 
carried  into  effect  will  not  work  irreparable  injury  or  one  which  may  not  be 
compensated  in  an  action  at  law.    Fifth  Avenue  Coach  Co.  v.  City  of  N&u>  fork,  657. 

To  restrain  unfair  oompetition. 

Chddard  v.  American  Beroaside  Co.,  WSi, 

Restraining  disclosure  of  secret  process  —  unfair  competition. 

Eaetern  Extracting  Co.  v.  Cheater  Nevo  York  Extracting  Co.,  928. 

Action  to  restrain  use  of  portrait  for  advertising  purposes. 
See  Constitutional  Law,  1-4. 

Equity  — stockholder's  action  — injupction  restraining  execution  of   traffic 
agreement  denied — temporary  injunction  modified. 
See  Corporation,  5,  6. 

Building  pier  —  obstruction  of  highway. 
See  RsAii  Propbrtt,  7,  8. 

To  compel  allowance  of  claim  by  town  board  denied 
See  Tax,  6-7. 

IN8ANIT7. 

Commitment  without  notice  to  incompetent  —  habeas  corpus  to  remove  from 
sanatorium. 

See  Incompetent  Person,  1-3. 

INBPEGTIOir  OF  BOOX& 

See  Discovery. 

INSIT&AirOE. 

1.  Policy  construed — ioarrarUiee  a»  to  other  inmiranee.  Where  an  application 
for  accident  insurance  reouires  the  insured  to  report  to  the  insurer  if  he  takes  out 
any  other  accident  or  health  insurance,  and  he  fills  out  the  application  in  the  fol- 
lowing form:  "  I  have  no  accident  or  health  insurance  issued  by  stock  companies, 
assessment  or  fraternal  associations  except  as  follows.  *  *  *  No  applica- 
tion ever  made  by  'me  for  insurance  has  ever  been  declined  and  no  accident  or 
health  policy  issued  to  me  has  been  canceled  or  renewal  refused  except  as  herein 
stated,"  there  is  no  breach  of  warranty,  although  the  insured  did  not  state  the 
fact  that  he  had  applied  for  life  insurance  and  been  rejected. 

This,  because  the  application  should  not  be  construed  to  require  the  insured 
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INBXraANCB—  Continued, 

to  state  whether  he  had  applied  for  life  insurance,  but  only  whether  he  had 
applied  for  other  accident  or  health  insurance.  Dineen  v.  General  Acddenl 
Insurance  Co,,  167. 

2.  Same  —  rule  of  construction.  Where  an  insurance  company  makes  every 
statement  whether  material  or  otherwise  a  warranty,  and  seeks  to  avoid  payment 
on  its  contract  because  of  answers  to  inquiries  or  declarations  which  it  has  fnuned, 
ambiguities  will  be  construed  must  favorably  to  the  insured.    Id. 

3.  Same  —  return  of  premium  —  aceof-d  and  eatirfaetion.  Where,  prior  to  the 
time  the  plaintiff's  cause  of  action  under  the  policy  accrues,  the  insurer  sends 
him  a  draft  for  the  amount  of  the  last  premium  paid,  and  states  that  the  policy 
is  void  by  reason  of  false  warranties,  the  insured  is  not  held  to  an  accora  and 
satisfaction  by  retaining  the  draft  without  usin^  the  same.  This,  because  Uie 
act  of  the  insurer  was  not  a  compromise  of  a  disputed  claim,  none  having  yci 
matured,  but  was  merely  a  repudiation  of  its  contract.     Id, 

4.  Fi.Ue  statements  in  application — policy  void.  W  here  one  who  has  within  two 
years  suffered  from  an  abscess  in  the  middle  ear  with  mastoiditis  and  received  treat- 
ment therefor,  makes  out  an  application  for  health  insurance  wherein  he  states 
that  he  has  not  had  medical  treatment  during  the  past  five  years  except  for 
stomach  trouble,  aod  it  is  provided  that  if  any  statement  in  the  application  be 
untrue  the  policy  shall  be  void,  he  cannot  recover  for  a  disability  caused  by  an 
abscess  in  the  ear,  even  though  he  told  the  asent  that  he  suffered  from  deafness, 
since  that  is  not  the  same  as  mflammation  of  the  inner  ear.  Cokmeri  v.  General 
Accident  Assurance  Corp.,  Ltd.,  691. 

INTEBE8T. 

On  Judgment  against  State. 
jsie  Judgment,  4. 

nrroziG  ATiNG  uauoBs. 

1.  Sale  on  Sundiiy.  Id  an  action  to  recover  the  penalty  of  a  liquor  tax  bond, 
where  the  testimony  of  two  police  officers  that  liquor  was  sold  on  the  premises 
on  Sunday  without  serving  meals  stands  without  substantial  contradiction,  a 
verdict  for  the  defendant  will  be  reversed  as  against  the  weight  of  evidence. 

Evidence  examined,  and  held,  to  establish  a  violation  of  section  31  of  the  Liquor 
Tax  Law.     Clement  v.  Beers,  1. 

2.  Bond.  Where,  in  an  action  to  recover  of  a  surety  on  a  liquor  tax  bond,  it 
appears  that  a  former  Commissioner  of  Excise  offered  to  settle  claims  against 
the  defendant  on  certain  bonds  for  a  stated  sum,  but  that  this  bond  was  not  among 
them,  the  evidence  fails  to  show  any  contract  between  the  parties  which  extin- 
guished the  liability  on  the  bond  in  suit,  or  any  consideration  to  support  such 
an  agreement.     Clement  v.  Beatley,  216. 

8.  Same —  poufers  of  State  Commissioner  to  release  surety.  The  State  Commis- 
sioner of  Excise  cannot  change  the  conditions  of  a  liquor  tax  bond,  or  agree  to 
release  one  from  liability  thereon  in  consideration  of  his  paying  other  bonds  on 
which  he  is  liable,  whatever  the  chances  of  success  in  obtaining  judgments 
thereon,  for  if  the  conditions  of  a  bond  be  broken,  the  amount  of  recoveiy  is 
fixed;  if  not,  there  is  nothing  due. 

The  determination  of  a  Commissioner  as  to  whether  sufficient  grounds  exist 
to  warrant  an  action  on  a  bond  is  not  absolute  or  binding,  either  on  himself  or 
his  successor.    Id. 

4.  Bevocation  of  certificate  ^return  of  order  to  show  cause.  An  order  to  show 
cause  why  a  liquor  tax  certificate  shotud  not  be  revoked,  made  by  a  Justice  of 
the  Supreme  Court,  returnable  at  a  regular  term  of  that  court  at  the  court  house 
in  a  specified  village  at  a  specified  date  ma^  be  treated  as  returnable  before  the 
justice  himself,  as  is  authorized  by  subdivision  2  of  section  28  of  the  Liquor 
Tax  Law  instead  of  before  a  Special  Term  the  first  day  of  which  had  expirai 
on  the  return  day. 

Under  the  statute  such  order  must  be  returnable  either  at  a  Special  Term  w 
before  the  justice,  and  although  the  justice  was  holding  a  Trial  Term  at  the 
place  where  the  order  was  returnable,  it  should  be  construed  as  naming  the 
term  merelv  to  indicate  the  place  he  would  hear  the  motion,  especially  where 
the  respondent  has  been  in  no  way  prejudiced,  and  upon  his  appearance  was 
definitely  informed  that  the  order  was  returnable  before  the  justice.  Maiter  ef 
Judkins,  624. 
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JOINDER. 

Of  parties. 

See  Pabtt. 

JUDGMENT. 

1.  When  new  parties  not  bound.  Where  a  decree  of  the  Surrogate's  Court  has 
been  modified  after  the  bringiDg  in  of  additional  parties  for  the  purpose  of  ena- 
bling them  to  present  de  novo  all  questions  ciinceminff  their  rights,  the  prior 
decree  is  not  ree  a^ndieata  as  to  the  rights  of  the  adoutional  parties.  Matter 
o/Eeogh,  286. 

2.  Bee  a^udiecUa  —  determination  toithaut  format  jxidgmerU — meehanide  lien. 
Where  a  defendant  sued  for  the  foreclosure  of  a  mechanic's  lien  counterclaims 
damages  for  defects  in  the  work  and,  after  a  trial  of  the  issues  resulting  in  a 
decision  In  the  plaintiff's  favor,  moves  with  the  consent  of  the  plaintiff  for  an 
order  that  the  recovery  be  satisfied  out  of  moneys  paid  into  court  to  discharge 
the  lien,  a  subsequent  action  by  the  defendant  to  recover  for  the  alleged  failure 
of  the  plaintiff  to  perform  is  barred  although  no  judgment  or  decree  was 
entered  upon  the  decision  in  the  former  action.     OtShea  v.  Morite,  412. 

3.  Order  that  lienor  he  paid  —  aecoi'd  and  eatirfaetion.  Moreover,  the  final  order 
entered  upon  consent  of  parties  determining  that  the  plaintiff  was  entitled  to  be 
paid  in  full  out  of  the  money  deposited  to  discharge  the  lien  is  equivalent  to  a 
judgment  and  is  re$  a^fudieata  as  to  the  issues  tried. 

Moreover,  as  the  defendant  acquiesced  in  the  decision  of  the  court  and  moved 
that  the  plaintiff  be  paid  in  full,  it  was  an  accord  and  satisfaction  of  his  claim 
for  damages  by  defective  work.    Id. 

4.  Against  Stafe  — interest — effect  of  failure  t€^  eitforee  judgment.  While  the 
ordinary  debtor  must  seek  out  and  pay  his  creditor,  the  rule  does  not  apply  to 
the  State,  and  a  judgment  creditor  must  apply  to  the  proper  State  official  and 
present  his  claim  and  vouchers  in  the  required  form  before  he  becomes  entitled 
to  payment. 

A  plaintiff  in  the  Court  of  Claims  who,  having  recovered  against  the  State 
for  an  appropriation  of  her  lands,  has  failed  to  file  with  the  Comptroller  the 
vouchers  and  other  papers  required  by  section  269  of  the  Code  of  Civil  Pro- 
cedure is  onlv  entitled  to  interest  for  twenty  days  after  her  recovery,  where 
the  Comptroller  has  funds  upon  which  he  could  have  drawn  a  warrant  for  the 
payment  of  the  judgment.  She  is  not  entitled  to  interest  for  the  period 
covered  by  an  unsuccessful  appeal  from  the  judgment  in  her  favor.  People 
ex  ret.  Ever%  v.  Olynn,  519 

5.  Appeal  —  notice  of  judgment  to  Attorney- General,  Although  section  269  of 
the  Code  of  Civil  Procedure  requires  as  a  prerequisite  to  payment  of  a  judgment 
against  the  State  that  a  certificate  of  the  Attornev -General  be  filed  stating  that 
no  appeal  will  be  taken,  a  plaintiff  who  has  failed,  to  notify  the  Attorney-General 
of  her  judgment  so  as  to  limit  his  time  to  appeal  gains  no  right  to  a  longer  period 
of  interest  because  such  certificate  was  not  filed. 

Nor  can  she  complain  because  the  Attorney-Gkneral  failed  to  furnish  the  Comp- 
troller with  the  searches  and  certificates  required  by  said  section,  where  she  has 
not  served  a  copy  of  her  judgment  upon  either  o*f  said  officers,  for  until  such 
service  they  owed  to  her  no  active  duty.    Id. 

6.  Suit  to  enforce  surrogate's  decree — jurisdiction.  Where  a  final  decree  has 
been  entered  in  the  Surrogate's  Court  directing  administrators  to  distribute  an 
estate  and  they  fail  to  do  so,  the  administrator  of  a  deceased  legatee  entitled 
to  be  paid  may  sue  in  the  Supreme  Court  to  enforce  the  surrogate's  decree. 
Koenig  v.  Wagener,  772. 

7.  Same  ^ party —  suit  by  representatives.  Such  action  is  not  prohibited  by 
section  1913  of  the  Code  of  Civil  Procedure  which  relates  only  to  actions  between 
original  parties  to  a  judgment,  and  does  not  affect  an  action  brought  by  the 
personal  representative  of  one  in  whose  favor  a  judgment  has  been  rendered.  Id. 

8.  Same  —  leave  of  court.  Nor  is  it  necessary  that  such  representative  obtain  leave 
of  court  before  commencing  action  to  enforce  a  decree  in  the  decedent's  favor.    Id. 

Erroneous  entry  by  clerk  on  dismissal  of  appeal  from  order — resettlement. 
Van  Nostrand  v.  Van  Nostrand,  926. 

Affirmative  relief  improper  where  not  demanded  in  answer. 
Wilson  V.  WiUon,  941. 
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JUDOMSNT—  Continudd 
Reference — proper  J  udgment  directed  without  new  trial. 
See  APFEAii,  8, 9. 

Bankruptcy  —  claim  not  scheduled,  but  notice  given  ~  subsequent  execution 
denied. 

See  BAHKRtJPTCT,  2. 

Decree  for  specific  performance  re$  acffudiaita  ag  to  deficiency. 
^Contract,  16. 

Opening  default  where  Judgment  creditor  has  obtained  lien  on  trust  f unda. 
Sise  Court,  5. 

Opening  default  —  action  against  stockholder  in  City  Court — coats. 
&e  Court,  6,  7. 

Conviction  of  felony — suspension  of  sentence  disqualifies  voter. 
See  Elbctiom  Law,  2. 

Prior  judgment  for  separation  rei  ae^udieata  in  action  for  divorce. 
/Sm  Husband  and  Wife,  1. 

Abating  nuisance  and  awarding  damages  for  permanent  obstruction  erroneous. 
See  Nuisance,  2. 

Motion  by  Attorney-General  to  vacate,  on  ground  of  fraudulent  stipulation  by 
department. 

See  Public  Opficbe,  5. 

Prior  judgment  for  license  fees,  when  not  re$  a^fudieata. 
iSstf  Kailroad,  4. 

Interlocutory  judgment  in  partition  —  re$  adjudUaia, 
See  Real  Property,  10. 

Action  on  quantum  tneruit  not  barred  by  judgment  on  contract. 
See  Trial,  2. 

Construction  of  will  — unborn  remainderman  not  bound. 
See  Will,  5. 

See  Default. 

JTTBISDICTIOir. 

See  Court. 

JX7BY. 
Right  to  inspect  grand  jury  minutes —  appeal. 
See  Afpbal,  8. 

Third  consecutive  verdict  not  reversed  —  constitutional  guaranty. 
See  Appeal,  6. 

Inspection  of  grand  jury  minutes. 
See  Practice.  1. 

See  Grand  Jury. 

JUBTIOB  OF  THB  PEACE. 

Jurisdiction  —  amount  in  controversy  —  non-resident  defendantib 
See  Court,  1,  2. 

LABOBLAW. 

Municipal  contra^ — eiffht-h&ur  day  — forfeiture  —  "  sub-contraciar."  A  mnnid- 
pal  contractor  does  not  forfeit  his  contract  or  payments  due  thereunder  by 
contracting  for  the  manufacture  of  doors,  windows  and  other  manufactured 
woodwork  for  the  building  with  one  who  in  doing  the  work  employs  his 
men  more  than  eight  hours  a  day  and  pays  them  less  than  the  prevailing 
wages,  since  such  manufacturer  is  not  a  "sub-contractor  or  other  person  doing 
or  contracting  to  do  the  whole  or  apart  of  the  work  "  within  the  meaning  of  the 
Labor  Law. 

The  transaction  was  a  mere  purchase  of  material.    Bohnen  y.  MeU,  807. 

Injury  to  servant — absence  of  planking. 
See  Neglioence.  14. 

Negligence  of  master  in  employing  infant  under  fourteen  years  of  age. 
See  Nbgligbncb,  21. 
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X^NBLOBD  AKB  TENANT. 

1.  Moiction  ^  nuisance.  An  erictlon  by  nuisnnoe  must  be  by  a  nuttanoe 
created  by,  or  due  in  some  measure,  to  the  landlord. 

Where  in  an  action  a^nst  a  tenant  for  rent  af  te  r  abandonment  the  tenant  claims 
that  a  dog  in  apartments  above  howled  so  as  t'j  become  a  nuisance  amounting 
to  an  eviction,  but  does  not  show  that  there  \  *  is  any  covenant  to  exclude  dogs. 
or  that  the  landlord  owned  the  dog,  the  defeuse  cannot  prevail.  McKinney  v. 
JSrowning,  370. 

3.  Beal  property  —  eowTiant — $peeific  performance — damages.  Where  a  land- 
lord makes  a  breach  of  his  covenant  to  renew  a  lease,  and  later  is  unable  to  per- 
form specifically,  because  the  land  has  been  condemned,  his  tenant  may  recover 
damages. 

The  measure  of  damages  is  the  difference  between  the  rental  value  of  the  prem- 
ises for  the  full  term  specified  and  the  rent  reserved  in  the  lease. 

The  part  of  the  renewal  term  during  which  plaintiff  had  occupied  as  defendant's 
tenant  should  Ixe  excluded  in  computing  the  damages,  but  not  the  time  during 
which  plaintiff  occupied  as  tenant  of  the  dty  which  took  the  lands  by  eminent 
domain.     Neiderstein  v.  Cusick,  409. 

8.  Negligence  —  injury  by  fall  on  stairway.  In  an  action  to  recover  for  personal 
injuries  sustained  by  a  tenant's  wife  in  falling  over  a  bicvcle  while  descending 
stairs  in  the  public  nail  way  of  an  apartment  house  owned  bv  defendant,  where 
the  evidence  fails  to  show  that  defendant  was  responsible  for  the  presence  of 
the  bicycle,  or  that  it  was  owned  by  him  or  his  family,  no  common-law  liability 
is  established.    Aldrieh  v.  Latd,  427. 

4.  When  apartment  house  not  tenement — ftiilure  to  light  haU.  A  house,  occu- 
pied by  only  two  families,  and  having  no  interior  communication  or  common 
entrance  with  an  adjoining  store,  where  there  is  no  common  right  of  the  fam- 
ilies in  the  house  and  in  the  store  to  the  use  of  **  halls,  stairways,  yards,  water 
closets  or  privies,"  is  not  a  tenement  house  within  the  meaning  of  the  statute, 
and  tiie  owner  is  not  liable  under  section  82  of  the  Tenement  House  Act  for  not 
maintaining  lights  in  the  hallsw 

To  constitute  a  building  a  tenement  house,  within  the  meaning  of  the  statute, 
there  must  be  a  common  right  of  at  least  three  families  occupying  the  building 
in  more  than  one  of  the  accessories  named. 

Where  the  lease  of  the  plaintiff's  husband  gave  him  no  right  in  the  yard,  the 
fact  that  he  was  permitted  to  use  the  same  with  the  two  other  families  does  not 
create  a  "  common  "  right  under  the  statute.   Id, 

5.  Assignment  of  lease — liability  for  rent.  The  assij^ee  of  a  lease  in  posses- 
sion of  the  premises  is  liable  to  the  lessor  for  rent  dunng  his  possession. 

In  an  action  by  the  lessor  against  such  assignee  it  is  error  to  dismiss  the  com- 
plaint when  it  appears  that  the  defendant  refused  to  allow  the  plaintiff  to 
occupy  the  premises,  asserted  that  it»  right  to  possession  was  superior  to  its 
assignor,  and  refused  to  consent  to  a  sale  of  the  premises  except  subject  to  the 
lease.    Marone  v.  Einckel  Brewery  Co.,  664. 

6.  Negligence — infury  by  fall  down  eletator  shaft.  Action  by  a  tenant  against 
his  landlord  to  recover  for  personal  injuries  received  by  falling  down  an  elevator 
shaft.  It  appeared  that  the  elevator  boy  emploved  by  the  defendant  was  stand- 
ing near  the  elevator  door  which  was  open.  The  plaintiff  after  talking  with  the 
boy  stepped  through  the  door,  and  the  elevator  not  being  in  position,  fell  down 
the  shaft.  The  plaintiff  testified  that  when  the  boy  was  there  it  had  been  cus- 
tomary to  have  the  door  open  and  that  he  thought  the  car  was  there  although  he 
did  not  look  to  see.  It  appeared  that  the  elevator  was  silent  in  its  operation 
and  that  a  night  watchman  in  the  building  unknown  to  the  elevator  boy,  had 
moved  the  car  to  an  upper  story.    On  all  tne  evidence, 

Eeld,  that  a  judgment  for  tho  plidntiff  should  be  affirmed.  JoUiffeY.  Miller, 
763. 

Covenant  to  deliver  —order  at  end  of  term — effect  of  prior  surrender. 
Berrman  v.  Laemmle,  906. 

Injunction  restraining  interference  with  possession  —  refusal  of  landlord  to 
consent  to  assignment. 

Miles  V.  Samuels.  948. 

Rent — liability  of  receiver  under  liquidation  agreement 
See  Contract,  8. 
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LANDLOBD  AND  TEN AJXT— Continued. 
Assignment  of  lease  —  right  of  assignee  to  remove  goods  of  assignor. 
See  Conversion,  2. 

Mechanic's  lien  — effect  of  approval  of  landlord  to  alterations— insi 
complaint  —  insufficient  notice. 
See  Lien,  ^5. 

Assignment  of  lease  by  agent  without  authority  —  summary  proceedings. 
See  Principal  and  Agent,  8. 

Real  estate  broker's  commission  on  procuring  tenant. 
See  Princifal  and  Agent,  4. 

liABCENY. 

Agent  selling  goods  on  commission  —  appropriation  of  check  to  own  use. 
See  Ordce,  6. 

LEASE. 

See  Landlord  and  Tenant. 

LEQACY. 

SeeWn.1.. 

LEGISLATXTRE. 

No  power  to  destroy  contract  rights  under  prior  statute. 
See  Tax,  9. 

See  Statutes. 
I^IBEL. 

Criminal  libel  —  proof  of  specific  acts  in  Justification. 
See  Crime,  1. 

Affirmative  defense — denials — redundancy. 

See  Pleading,  18. 

IjIEJN. 

1.  Mechanic's  lien-^forecHoeure — failure  to  perform.  Under  a  complaint  in  an 
action  to  foreclose  a  mechanic's  lien  alleging  substantial  performance,  there  can 
be  no  recovery  if  more  than  ten  per  cent  of  the  work  was  not  complied,  and 
no  waiver  of  substantial  performance  is  alleged  or  proved.  Boehldnd  v. 
Jacabeon,  357. 

2.  Mechanic? 8  lien — consent  by  landlord  to  alterations  made  by  tenant — plead- 
ing —necessary  allegations.  Where  a  lease  obligates  the  landlord  to  compensate 
the  tenant  for  certain  alterations  to  be  made  by  him  "according  to  plans  and 
specifications  to  be  approved  "  by  the  landlord,  a  contractor  seeking  to  foreckwe 
a  mechanic's  lien  against  the  landlord  on  the  theory  that  by  the  terms  of  the 
lease  he  had  consented  to  the  work  within  the  meaning  of  the  Lien  Law,  must 
allege  that  the  plans  and  specifications  bad  been  approved  by  him;  otherwise  no 
cause  of  action  is  stated  against  the  landlord .    Mitchdl  v.  Dunm/ore  Realty  Co. ,  829. 

8.  Same — allegation  of  performance.  When  a  contractor  performs  work  under 
a  contract  with  the  tenant  and  relies  also  upon  the  consent  of  the  owner,  he  is 
not  justified  in  abandoning  the  work  because  the  tenant  refuses  to  pay,  or  is 
otherwise  guilty  of  a  breach  of  the  contract,  unless  he  was  actually  prevented 
from  completing.  In  order  to  hold  the  owner  on  the  theory  that  he  consented 
to  the  work,  the  contract  must  be  substantially  performed,  and  hence,  when 
the  complaint  shows  that  over  $1,900  worth  of  work  was  uncompleted  when 
the  plaintiff  abandoned  the  contract,  he  fails  to  state  a  cause  of  action  against 
the  owner.    Id. 

4.  Same — allegation  of  damages.  Moreover,  a  complaint  against  the  tenant 
which  does  not  allege  that  any  particular  sum  was  due  when  the  plaintiff  abau- 
doned  the  work,  or  any  facts  irom  which  it  can  be  seen  that  any  sum  was  then 
due  and  unpaid,  but  merely  states  as  a  conclusion  that  the  tenant  failed  to  pay 
sums  due,  states  no  cause  of  action  against  the  tenant,  for  the  abandonment  of  the 
work  is  not  justified. 

The  rule  allowing  a  contractor  who  has  substantially  performed  to  recover 
does  not  apply  where  the  failure  to  perform  fully  has  been  willful  and 
intentional.    Id. 

5.  Same — insufficient  notice.  Section  9  of  the  lien  Law  requires  that  the 
notice  shall  state  the  whole  value  of  the  labor  and  materials  furnished  as  well  u 
the  amount  remaining  unpaid  and  both  the  requirements  are  imperative.     Hence, 
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when  the  notice  states  that  the  agreed  price  and  value  of  materials  was  ^42,000 
and  the  amount  unpaid  is  $41,000,  but  the  complaint  shows  that  the  total  value 
of  work  and  materials  furnished  was  $f  11,000  less  $1,200  for  work  left  undone, 
the  notice  does  not  meet  the  requirements  of  the  statute.    Id, 

Equitable  lien  —  proof  of  advancements  under  promise  to  convey  by  will 
insufficient  to  establish. 
See  Equity,  1. 

Foreclosure  of  mechanic's  lien  — consent  that  lien  be  discharged  —  when  sub- 
sequent action  on  counterclaim  barred. 
See  JuDGMUNT,  2,  8. 

Mechanic's  Hen  —  municipal  improvements  —  allegation  of  commencement  of 
action  within  three  months  of  filing  of  notice. 
iSfftf  Plsading,  14. 

Action  to  enforce  equitable  lien  against  foreign  corporation  —  complaint. 
See  Pbocbss,  2. 

Vendor's  lien  on  real  property. 
See  Real  Propsbtt,  8,  4. 

LiaUOB  TAX  LAW. 

See  Intoxicating  Liquors. 

ICALIOIOnS  PBOSECUnON. 

Arreet — action  on  e/ieck.  A  verdict  for  the  plaintiff  in  an  action  for  malicious 
prosecution  is  against  the  weight  of  evidence  where  it  appears  that  f)laintiff 
obtained  credit  on  a  worthless  check  and  did  not  act  diligently  in  payiug  the 
indebtedness  after  learning  that  the  check  was  dishonored.    Coleman  v.  Brown,  44. 

KAHDAMTJS. 

Dismissal  at  Trial  Term— jurisdiction  to  make  final  order — appeal  On  the 
trial  of  issues  of  fact  loined  on  an  alternative  writ  of  mandamus,  the  Trial 
Term  may  direct  a  verdict  as  in  other  cases,  but  is  without  power  to  grant  a 
final  order  thereon.  The  verdict  or  decision  '*  must  be  returned  to  and  the  final 
order  thereupon  must  be  made  by  the  Appellate  Division  or  Special  Term  as  the 
case  requires,"  and  these  tribunals  alone  have  power  to  make  the  final  order. 

On  an  appeal  from  an  erroneous  dismissal  of  the  proceeding  by  the  trial  court, 
the  Appellate  Division  will  not  review  on  the  merits  where  the  writ  originated  at 
Special  Term.     People  ex  rel.  Blank  v.  Supreme  Lodge,  86. 

To  compel  discovery  of  books  to  stockholder. 
See  CJoRPORATioN,  4. 

MASTER  AND  8EBV AITT. 

Breach  of  contract  by  discharge  —  damages  to  end  of  contract  period  —  con- 
tract for  entire  business  services  construed. 
See  Contract,  11,  12. 

Contract  for  services  construed. 
See  Contract,  18. 

Chimney  construction  —  safe  place  to  work. 
See  Nbgligbncb,  1. 

Injury  from  blasting  —  fellow  servant  —  detail  of  work. 
See  Negligencie,  8,  4. 

Railroad  —  in]  ury  while  coupling  cars. 
See  NsoLrGENCE,  5,  6. 

Injury  by  fas  explosion  —  safe  place  to  work. 
See  Negligence,  7,  8. 

Injury  to  empl  lyee  while  coupling  cars  —  acts  of  rapeiintendence. 
t       See  Negligence,  9. 

Injury  in  mine  —  fall  of  roof — safe  place  to  work. 
See  Negligence,  10. 

Injury  from  absence  of  plank — section  20,  Labor  Law. 
^ee  Nbgligencb,  14. 

App.  Div.—  Vol.  CXXVI.        63 
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VASTER  AND  GERYAJSTT— Continued. 
Employee  killed  by  collision — res  ipsa  loquitur  applicable  to  senrant. 
&0  Nbgliobngb,  15,  16. 

Injury  to  servant  in  unlighted  building  outside  working  hours. 
See  Nbgligencb,  17,  18. 

Fire  caused  by  negligence  of  chauffeur  repairing  automobile — liability  of 
master. 

/S90  Nbgligencb,  19. 

Negligence  in  employing  infant  under  fourteen  years  of  age. 
See  Negligence,  21. 

Injury  in  loading  rails  —  negligence  of  superintendent. 
See  Negligence,  22. 

Liability  of  contractor  to  employees  of  sub-contractor — injury  by  fall  of  ladder. 
See  Negligence,  26,  27. 

Injury  to  actor  —  safe  place  to  work. 
See  Negligence,  28. 

Action  for  professional  services. 
See  Services. 

MSOHANIG'S  UEK. 

SeeliiKSk. 

MINE. 

Injury  to  employees — fall  of  roof. 
See  Negligence,  10,  11. 

MISTAKE. 

Facts  not  showing  material  mistake. 
See  Partnership,  5,  6. 

Executory  sale  of  land  —  effect  of  condemnation  proceedings. 
See  Real  Property,  4. 

MONEY  RECEIVED. 

Earnest  money  —  recovery  on  breach  of  contract. 
See  Vendor  and  Purchaser. 

MORTGAGE. 

1.  Pleading — forecloeure — tolien  plaintiff* a  title  sufficiently  aUeged — evidenee, 
A  complaint  seeking  to  foreclose  a  mortgage  on  lands  which  alleges  that  the 
mortgagee  died  at  a  specified  date  leaving  one  H.  her  only  heir  at  law  and  next  of 
kin,  who  became  the  owner  of  said  mortgage  "  by  inheritance,"  and  that  the  said 
H.  died  leaving  a  will  duly  admitted  to  probate,  by  which  he  bequeathed  said 
mortgage  to  a  person  named  as  executrix,  who  assigned  the  same  to  the  plaintiff, 
sufficiently  states  the  plaintiff's  title  although  the  use  of  the  word  'Mnheritance' 
be  inartificial. 

Under  such  complaint  proof  that  letters  of  administration  on  the  mortgagee's 
estate  were  issued  to  the  plaintiff's  predecessor  is  admissible.  Ward  y.  Swimu, 
608. 

2.  Payment  by  grantee.  Between  the  grantor  and  grantee  of  mortgaged  prem- 
ises, the  lands  become  the  primary  f una  for  the  payment  of  the  debt.  Payment 
by  the  grantee  inures  to  the  benefit  of  the  grantor. 

In  an  action  on  a  bond,  a  defense  that  said  bond  was  secured  by  a  mortgage 
which  defendant's  grantees  paid  when  due  is  good,  although  there  be  no  alle- 
gation as  to  whom  payment  was  made.     Wiener  v.  Boehm,  708. 

Bond  given  to  referee  to  secure  balance  of  payment  of  foreclosure. 
Hoffman  House  v.  Fboie,  944. 

Chattel  mortgage  —  taking  possession  not  amounting  to  conversion. 
5iw  Conspiracy,  2. 

Chattel  mortgage  —  instrument  conveying  chattel  to  secure  loan  construed  as 
conditional  sale  not  chattel  mortgage. 
See  Contract,  6. 

Foreclosure  —  discretion  of  court  in  ordering  Jury  trial. 
See  Equity,  8. 
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MOnON  AND  OBDBB. 

1.  ReeitaU  —  tue  of  judgmerU  roll  on  motion.  Where  upon  the  argument  of  a 
motion  judgment  rolls  are  referred  to  as  having  a  material  bearing  upon  the  ques- 
tion to  be  decided,  the  court  may  use  the  rolls  m  determining  the  issue  and  recite 
them  in  the  order  as  papers  upon  which  his  determination  was  based,  even  though 
thev  were  not  mentioned  in  the  moving  papers. 

On  a  motion  to  carry  a  judgment  into  effect,  the  judgment  itself  need  not  be 
served  as  part  of  the  moving  papers.     Conlon  v.  Keuy,  624. 

2.  Appeal.  The  Appellate  Division  will  not  review  the  action  of  the  court 
below  in  determining  the  proper  recitals  of  an  order,  unless  the  facts  are 
undisputed.    Id, 

8.  BecitaU — preliminary  objections.  An  order  granting  an  inspection  of  books 
and  papers  should  be  resettled  so  as  to  recite  preliminary  objections  as  to  the 
sufficiency  of  the  moving  papers  raised  bv  the  defendant,  so  that  he  may  have 
the  benefit  thereof  in  case  of  appeal.  Socuth  Anonyme  de$  Olaeea  NatianaUi  Beiges 
V.  Ka/m,  884. 

Effect  of  decision  vacating  order  of  arrest. 
See  Appbal,  1. 

Order  to  show  cause  —  where  returnable  —  construction. 
J3ee  Intoxicating  Liquors,  4. 

Contract  —  motion  to  separate  causes  of  action. 
See  Pleading,  1. 

Redundant  allegations  in  defense — proper  remedy. 
See  Pleading,  19. 

Motion  for  severance  of  issue  raised  by  equitable  counterclaim. 

See  Pbactice,  9.  * 

MOTOIt  VEHICUE. 

Fire  caused  by  negligence  of  chauffeur  repairing  automobile  —  liability  of 
master. 

See  Negligence,  19. 

MTTNIOIPAL  GOBPOA  ATIONS. 

1.  Negligence  —  injury  by  dtfectics  ro€id  —  iesuee  for  jury.  Where  in  an  action 
against  a  city  to  recover  for  injuries  received  by  the  driver  of  a  vehicle  owing 
to  the  alleged  defective  condition  of  a  highway,  there  is  evidence  that  in  the 
vicinity  of  the  accident  the  street  was  in  very  bad  condition,  filled  with  mounds, 
stones,  holes,  depressions,  manhole  covers,  etc.,  and  had  been  allowed  to  remain 
in  that  condition  for  a  long  period,  the  negligence  of  the  defendant  is  a  question 
for  the  jury. 

Although  the  plaintiff  had  driven  a  loaded  vehicle  over  the  street  continuously 
for  a  year  or  two,  and  knew  of  its  condition,  he  was  not,  as  a  matter  of  law, 
guiltv  of  contributory  negligence  by  continuing  to  use  the  same.  Having 
testified  that  he  was  driving  carefully  at  the  time  of  the  accident,  his  contribu- 
tory negligence  was  for  the  jury.    MeDoweli  v.  City  of  Auburn,  173. 

2.  Same  —  notice,  mffleieney  of.  A  notice  giving  the  place  and  cause  of  injury 
is  sufficiently  definite  where  it  states  that  the  accident  occurred  in  a  specified 
street  north  of  the  railroad  crossing  and  between  that  and  another  specified 
street  which  was  about  1,000  feet  from  the  crossing,  and  that  the  accident  resulted 
from  driving  over  the  defective  roadbed  in  that  street  which  extended  from  a 
point  several  rods  north  of  the  crossing  for  about  ten  rods  northerly  along  said 
street.    Id. 

8.  Pensioning  policeman  —  city  of  New  York  —  certificate  of  surgeons.  A  certifi- 
cate of  three  police  surgeons  that  a  police  officer  is  permanently  disabled,  and 
that  the  cause,  nature  and  extent  of  such  disability  is  defective  vision,  suffi- 
ciently states  the  cause  of  disability  and  authorizes  the  police  commissioner, 
under  sections  355  and  857  of  the  Greater  New  York  charter,  to  place  the 
officer  on  the  pension  roll.    Matter  of  Reynolds  v.  Bingham,  289. 

4.  Negligence  —  defective  sidewalk — sufficiency  of  notice.  A  notice  to  a  munici- 
pality of  an  intention  to  commence  an  action  to  recover  damages  for  persouul 
injuries  sustained  by  reason  of  a  defective  sidewalk  sufficiently  describes  the 
place  of  the  accident  by  stating  that  the  plaintiff  whilst  walking  along  the  side- 
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walk  on  Milford  street,  borough  of  Brooklyn,  in  the  nif ht  time,  was  eaiued  to 
fall  into  an  opening,  gulley  or  trench  running  acroes  said  sidewalk  whereby  he 
was  caused  to  sustain  bodily  injuries,  where  it  appears  that  although  the  street 
was  one  mile  in  length  there  was  only  one  place  where  a  gulley  or  trench 
crossed  the  sidewalk.     Purdy  y.  OityqfNwi  York,  820. 

5.  Same  ^  answer  TiotraiHTigistus.  Whether  or  no  such  notice  be  sufflcieDt 
the  issue  is  not  raised  by  a  mere  denial  that  the  defendant  has  no  knowledge  or  infor- 
mation sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations  of  a  complsint 
setting  forth  the  presentment  of  claim  and  seryice  of  notice  under  the  statute. 
Buch  form  of  denial  is  not  permissible  in  respect  of  matters  of  which  the 
defendant  has  actual  knowledge  or  presumptive  knowledge  as  a  matter  of  law. 
Id, 

0.  Dimniual  cf  police  offloer — efndenoe.  Eyidence  taken  in  proceedings  result- 
ing in  a  dismissal  of  a  police  officer  in  the  city  of  New  York  examined,  and  held, 
insufficient  to  justify  his  discharge.    People  ex  rel.  Trayer  y.  Binghfim,  350. 

7.  Negligence  —failure  to  estahlitifi  eidewUk,  A  city  which  has  cut  a  highway 
through  a  hill  in  a  sparsely -settled  district  is  not  negligent  in  foiling  to  establish 
a  sidewalk  on  the  top  of  a  bank  from  four  to  seven  feet  high,  and  is  not  liable 
for  the  injuries  of  a  pedestrian  who,  while  walking  along  the  bank  at  night,  fell 
into  a  sliffht  depression. 

A  municipality  opening  a  roadway  or  the  bed  of  a  highway  is  not  liable  for 
failing  to  build  sidewalks  simultaneously.    Stadelmann  y.  City  of  New  York,  852. 

8.  Salariee  cf  employeee  —  eetoppel.  An  employee  of  a  dty,  whose  salary  is 
fixed  by  resolution  m  the  legal  manner,  is  not  estopped  from  claimin/j^  his  legal 
due  by  receiving  a  less  sum  each  month.    MeGrade  v.  City  of  New  York,  3a2. 

9.  Evidenee  —  negligence.  Where,  in  an  action  against  a  city  to  recover  for 
personal  injuries,  there  is  evidence  that  the  highway  had  been  obstructed  for 
several  weeks  by  piles  of  sand,  a  judgment  for  plaintiff  will  be  sustained.  l\itt 
V.  City  of  Bensselaer,  502. 

10.  Snow  and  ice.  A  municipality  is  not  negligent  in  failing  to  proceed  at 
once  to  clear  its  sidewalks  of  snow  and  ice,  but  may  rely  for  a  reasonable  time 
on  the  assumption  that  abutting  owners  will  perform  that  duty.  Cvpp  v.  City 
ofEltnira,  589. 

11.  Same  —  negligence — injury  on  icy  eidewaXk.  Where  in  an  action  to  recover 
against  a  municipality  for  injuries  received  by  a  fall  on  an  icy  sidewalk  it 
appears  that  for  some  time  prior  to  the  accident  there  had  been  a  generally  freeK- 
ing  condition  so  that  the  sidewalks  throughout  the  city  'were  covered  with  ice 
add  many  pedestrians  were  compelled  to  walk  in  the  middle  of  the  streets,  and 
it  is  not  snown  that  there  was  any  peculiar  formation  at  the  particular  locality  dis- 
tinguishable from  the  general  condition  throughout  the  city,  and  it  was  not  prac- 
tical for  the  city  to  remove  the  ice  from  all  its  sidewalks,  the  city  is  not  negligent 
in  failing  at  once  to  remove  the  ice  from  that  particular  point. 

Where  a  sidewalk  for  a  width  of  five  feet  has  been  kept  reasonably  free  from 
snow,  the  municipality  is  not  liable  solely  by  reason  of  the  fact  that  water 
dripped  on  the  sidewalk  from  an  adjoining  platform  during  a  general  thaw  and 
subsequently  froze. 

12.  Same— failure  of  proof — charge.  When  in  an  action  to  recover  for  per- 
sonal injuries  there  is  no  positive  proof  that  the  plaintiff  fell  on  ice  which 
formed  from  the  drippings  from  an  adjoining  platform,  it  is  error  to  refuse  to 
charge  that  if  the  lury  are  unable  to  find  whether  the  plaintiff  fell  on  the  ice 
formed  from  the  dnppings  from  the  platform,  or  on  ice  which  formed  from 
snow  left  on  the  walk,  they  must  find  for  the  defendant    Id. 

18.  Highway — advertising  vefiiclee  in  dty  of  New  York.  By  virtue  of  the  ordi- 
nances of  the  city  of  New  York  providing  that  no  advertising  vehicles  shall  be 
allowed  in  the  streets  of  the  borough  of  Manhattan,  excepting  ordinary  businesi 
wagons  not  used  merely  for  advertising,  a  chartered  stage  company  is  not  entitled 
to  use  its  vehicles  for  the  purpose  of  advertising  any  other  business  than  its  own. 
Fifth  Avenue  Coach  Co,  v.  City  of  New  York,  657. 

14.  Street  opening — aeneeement.  Assessments  upon  property  for  a  street  open- 
ing need  not  invariably  follow  the  rule  that  the  cost  of  the  improvement  for  each 
block  should  be  assessed  on  the  property  on  that  block. 
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And  when  it  appears  that  part  of  the  land  benefited  by  the  street  was  interior 
land  to  which  there  had  been  no  acoese  and  ttiat  the  rest  of  the  property 
already  fronted  on  a  macadamized  street,  each  parcel  of  land  should  be 
assessed  proportionately  to  the  benefit  sustained  without  regard  to  the  block 
to  block  rule.    Matter  of  City  of  New  York  {Spofford  Avenue),  740. 

15.  Eminent  domain  — strut  opening,  city  of  New  York — amendment  ef  proceed- 
inge — aimsement  of  damage.  Under  section  974  of  the  Greater  New  York  charter, 
empowering  th«  court  to  amend  street  opening  proceedings,  it  may  authorize 
an  amendment  relocating  the  lines  of  a  proposed  street.  Commissioners  already 
appointed  in  the  proceeding  may  appraise  the  damage  for  taking  the  new  land 
included  by  the  relocation  without  reappointment  and  without  filing  a  new 
oath  of  office,  especially  where  the  owner  of  the  lands  appears  in  the  proceeding 
both  before  and  after  the  amendment. 

The  assessment  of  damages  in  such  a  proceeding  should  be  on  an  acreage  yalua- 
tion,  not  a  city  lot  valuation,  where  tne  lands  of  the  abutting  owner  extend 
bock  hundreds  of  feet  from  the  highway  and  no  lots  are  destroyed  but  the 
front  only  cut  oflf.     Matter  of  City  of  New  York  ( Weetcluster  Avenue),  839. 

16.  Qame  — fee  'of  highway.  Though  such  abutting  owner  who  has  title  to 
the  center  of  the  highway  is  entitled  to  substantial  damage  for  the  takine  of  the 
fee  of  the  highway,  the  requirement  of  substantial  damages  is  fulfilled  by  the 
awarding  of  a  comparatively  small  sum  and  $100  per  dty  lot  is  grossly  exces* 
sive  and  will  not  be  confirmed.    Id, 

Negligence — injury  from  collapse  of  temporary  footbridge  —  damages. 
Haney  v.  City  of  New  Fork,  908. 

Enforcement  of  ordinance  not  enjoined  where  action  at  law  lies. 
See  Injunction. 

Action  to  restrain  discharge  of  sewage — indefinite  allegations. 
See  Pleading,  11. 

Mechanic's  lien  -—  allegation  as  to  commencement  of  action. 
See  Plsadino,  14. 

Street  railroad  franchise  construed — license  fees  per  oar  —  no  estoppel  by 
previous  construction  of  contract — judgment. 
See  Railboad,  1-4. 

ICUKIGIPAL  GOtrnX. 

Jurisdiction  of. 

See  CouBT,  6,  7. 

KEOLIGENOE. 

1.  Evidence — eafe  place  to  work.  Where,  in  an  action  br  a  servant  to  recover 
damages  for  personal  injuries,  it  appears  that  a  brick  fell  through  a  chute  and 
striking  a  rail  underneath  bounded  and  hit  plaintiff,  it  is  error  to  exclude  evidence 
showing  that  several  weeks  prior  to  the  accident  bricks  had  fallen  on  different 
occasions  through  the  chute,  that  the  superintendent  had  been  notified  that  those 
underneath  were  in  danger  and  had  promised  to  make  some  improvement. 
Devine  v.  Alphons  Ciutodie  Chimney  Gonet.  Co.,  7. 

S.  Pleading — biU  ofpartieulan  —  pereonal  injuries  Where  a  complaint  alleges 
that  the  plaintiff  suffered  an  injury  to  ber  back  and  was  otherwise  injured,  bruised 
and  wounded  and  will  for  a  long  time  be  prevented  from  attending  to  her  busi- 
ness and  has  expended  large  sums  of  moner  in  endeavoring  to  be  cured  of  ber 
injuries,  the  defendant  is  entitled  to  a  bill  of  particulars  as  to  the  nature  and 
extent  of  the  injuries,  the  amount  expended  for  medicine,  mc<lical  aid  and  nurses, 
attendance  and  the  nature  of  her  business,  but  not  as  to  the  name  of  her  employer 
and  the  names  and  addresses  of  her  physicians,  druggists  and  nurses. 

The  complaint  being  insufficient  to  warrant  a  recovery  for  permanent  injuries, 
the  plaintiff  will  not  be  compelled  to  state  which  of  her  injuries  are  permanent. 
Greene  v.  Johneon,  88. 

8.  Maeter  and  servant  —  ir^ry  by  hiaet.  In  a  common-law  action  by  a  servant 
who  was  injured  by  the  explosion  of  a  dynamite  cartridge  which  he  was 
directed  to  use  by  his  master's  foreman,  the  master  must  be  deemed  to  have  per- 
formed his  duty  by  furnishing  a  competent  foreman  and  adeqiiate  cartridges  and 
fuses  for  use  in  blasting.    Mahoney  v.  Cayuga  Lake  Cement  Co.,  164. 
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4.  Satne  —felloio-servant  —  detail  of  toork.  As  under  the  common  law  the  fore- 
man and  the  plaintiff  are  fellow-servants,  the  negligence  of  the  former  in  direct- 
ing the  plaintiff  to  use  a  cartridge  to  which  he  had  attached  a  fuse  of  inadeqaate 
length  was  a  mere  detail  of  the  work,  and  there  can  he  no  recovery.    Id. 

6.  Railroad — ir^ury  while  coupling  ears.  Assuming  the  correctness  of  a  charge 
that  a  plaintiff  who  was  injured  while  coupling  cars  was  not  entitled  to  recover 
if  he  knew  the  coupling  device  was  out  of  order,  there  can  he  no  recovery  where 
the  proof,  shows  beyona  question  that  he  knew  that  the  device  was  out  of  order. 
Shaw  V.  Delaware,  Lackawanna  A  W.  R.  R,  Co.,  210. 

6.  Same — release.  Where  a  release  was  signed  when  plaintiff  had  returned  to 
work,  six  weeks  after  the  accident,  and  it  appears  that  he  had  ample  time  to 
read  it  and  later  cashed  the  draft,  given  in  consideration  of  the  release,  and 
retained  the  money  for  two  years,  a  verdict  that  the  release  was  obtained  by 
fraud  and  misrepresentation,  based  on  plaintilTs  contention  that  he  was  drunk  at 
the  time  and  did  not  understand  the  nature  of  the  release,  is  against  the  weight 
of  evidence. 

One  discovering  that  a  fraud  has  been  practiced  against  him  must  act 
promptly.    Id. 

7.  Master  and  servant  —  injury  by  gas  explosion  —  safe  place  to  work.  A  master 
owes  to  a  servant  the  duty  to  use  reasonable  care  to  make  the  place  in  which  he 
is  required  to  work  reasonably  safe,  and  such  duty  cannot  be  delegated  to  any 
servant  of  any  grade  so  as  to  exonerate  the  master  from  responsibility  to  a  serv- 
ant Injured  by  its  non-performance,  and  if  the  place  be  unsafe  because  of  a 
hidden  danger  known  to  the  master  but  not  to  the  servant,  he  is  liable  for  result- 
ing injuries. 

Where  the  defendant  in  excavating  runs  a  steam  shovel  over  a  gas  main,  know- 
ing its  location,  and  therebv  punctures  it  and  causes  an  explosion,  killing  a  serv- 
ant  who  did  not  know  of  the  main,  a  finding  by  the  jury  that  the  defendant  was 
negligent  in  failing  to  provide  a  safe  place  in  which  to  work  is  justified.  Palmi- 
Jiano  V.  Ilyde-MeJphrhn  Co.,  221. 

8.  Notice  to  master.  A  superintendent  knowing  the  proximity  of  the  main, 
does  not  discharge  his  master's  duty  by  telling  the  engineer  and  cranesman  to 
be  careful  and  bridge  the  main  if  necessary. 

In  the  superintendent's  absence  the  engineer  and  cranesman  were  the  master's 
alter  ego.     Id. 

9.  Railroad  — injury  wliile  coupling  cars — acts  of  superintendence.  Plaintiff 
and  others  were  operating  a  train  under  the  direction  of  a  conductor.  In  uncoup- 
ling cars  plaintiff  gave  signals  which  were  repeated  by  the  conductor,  it  being 
a  well-known  rule  that  when  uncoupling  cars  signals  for  their  movement  are 
to  be  given  only  by  the  one  uncoupling.  As  plaintiffwas  finishing,  the  conductor, 
of  his  own  initiative  and  independently,  gave  a  signal  which  resulted  in  plaintiff's 
injuiy. 

Held,  that  the  act  of  the  conductor  was  within  his  sphere  of  action  as  vice 
principal,  and  the  railroad  liable  under  the  statute; 

That  the  conductor's  negligence  was  his  failure  to  obey  the  rule  to  take  signals 
for  the  movement  of  the  cars  at  the  time  only  from  plaintiff,  and  assuming  of 
his  own  initiative  to  exercise  his  general  autnoritv  to  direct  the  movement  of 
the  cars.    Brown  v.  New  York  Central  db  H.  R.  R.  R.  Co.,  240. 

10.  Master  and  servant  —  injury  in  mine — failure  to  support  roof — evidence. 
A  common  laborer  in  a  mine  while  transporting  props  in  tram  cars  to  be  used  by 
a  *'propsetter  "  to  support  the  roof  of  the  tunnel,  is  not  engaged  in  making  the 
mine  safe,  and  his  representative  may  recover  for  his  death,  caused  by  the  fall  of 
the  roof,  on  the  ground  that  the  master  failed  to  provide  a  reasonably  safe  place 
in  which  to  work. 

Where  the  top  of  the  tunnel  was  composed  of  a  stratum  of  ash-rock  which 
slacked  on  exposure  to  air,  and  was  likely  to  fall  when  jarred  by  blasting, 
unless  supported,  a  master  is  negligent  in  allowing  a  surface  of  fifty  or  sixty 
square  feet  to  remain  unsupported  for  more  than  a  month. 

A  common  laborer  employed  in  a  mine  who,  following  directions,  transports 
props  bv  tram  cars  to  be  used  by  the  propsetter  to  support  the  ceiling  without 
knowledge  of  danger  from  falling  rock,  is  not  guilty  of  contributory  negligence, 
nor  does  he  assume  the  risk,  being  entitled  to  assume  that  the  roof  will  be  sup- 
ported in  a  reasonably  proper  manner.    lanne  v.  United  St<Ues  Oypsum  Co.,  244. 
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11.  Same — hamUeu  error.  Where  the  negligence  of  a  master  in  failing  to 
support  the  roof  of  a  mine  is  beyond  question,  and  a  verdict  for  the  plaintiff 
is  not  excessive,  it  is  immaterial  that  the  plaintiff  was  allowed  to  introduce  inad- 
missible evidence  as  to  the  condition  of  the  mine  some  time  prior  to  the  accident. 
Id, 

12.  Street  railroad— pedeeirian  killed — contributory  negligence.  Although  the 
oourt  charges  that  plaintiff's  evidence  must  outweigh  that  of  defendant,  the 
jury  Is  entitled  to  decide  the  question  presented  upon  the  wliole  evidence, 
ana  if  defendant  supplies  evidence  which  the  plaintiff  needs  to  make  out  a  case, 
it  inures  to  his  benefit. 

Where,  in  an  action  to  recover  for  death  of  plaintiff's  intestate,  who  was  struck 
by  defendant's  car  in  a  congested  street,  it  is  shown  that  decedent  looked  up 
and  down  the  street  on  leavmg  the  curb,  it  is  to  be  inferred  that  he  saw  the 
approaching  car,  which  was  160  feet  away  and  traveling  at  a  high  rate  of 
speed,  and  calculated  that  it  was  safe  to  cross  ahead  of  it,  and  thereupon  turned 
his  attention  to  a  car  approaching  from  the  opposite  direction.  He  wtis  not  negli- 
gent, as  a  matter  of  law,  because  of  his  miscalcuUtion  caused  by  the  defendant's 
negligence  in  running  the  car  at  too  high  a  rate  of  speed,  for  be  had  a  right  to 
assume  that  defendant  would  use  care.  Boyee  v.  Hew  York  City  Railway  Co,^ 
248. 

13.  Damagee — etidenee.  On  the  question  of  damage  to  the  next  of  kin  evi- 
dence that  the  deceased  acquired  stock  by  promoting  patents  and  mining  enter- 
prises is  admissible,  as  it  bears  upon  his  earning  capacity. 

Evidence  examined  and  a  verdict  of  $27,600  held  not  to  be  excessive.    Id, 

14.  Injury  to  servant  —  Labor  Law,  section  20 — iron  Jloor  beams — planking. 
A  complaint  should  not  be  dismissed  where  it  is  shown  that  the  injury  com- 
plained of  occurred  because  of  defendants'  failure  to  comply  with  section  20  of 
the  Labor  Law  requiring  them  to  plank  over  the  entire  tier  of  iron  beams  on 
which  plaintiff's  intestate  was  working. 

Section  20  of  the  Labor  Law  applies  where  the  iron  floor  beams  are  laid  in  a 
brick  wall  as  well  as  where  laid  on  structural  iron  work,  and  is  intended  to  pro- 
tect men  laying  the  floor  as  well  as  those  working  below.  Schramme  v.  Lewineon, 
279. 

15.  Railroad — employee  killed  by  collision.  Where,  in  an  action  for  negligence 
resulting  in  death,  it  appears  that  a  passenger  train  of  defendant  came  down  the 
main  track,  where  it  was  intended  to  run,  passed  through  a  switch,  ran  in  upon  a 
aiding  and  collided  with  a  locomotive  tender  throwing  it  upon  plaintiff's  intes- 
tate, an  engineer  of  the  company,  who  in  the  performance  of  his  duties  was 
oiling  his  engine  nearby,  a  verdict  for  plaintiff  will  be  sustained,  there  being  no 

groof  that  the  open  switch  was  due  to  the  intervention  of  parties  or  causes 
eyond  defendant's  control.     Van  Inwegen  v.  Erie  Railroad  Co.,  297. 

16.  Res  ipsa  loquitur  applicable  to  servants.  Plaintiff  having  proved  that  the 
train  ran  from  the  main  track  where  ft  was  intended  to  run  upon  the  siding 
producing  the  injury,  the  rule  of  res  ipsa  loquitur  applies,  and  defendant  must 
show  that  the  accident  was  not  due  to  its  negligence,  but  to  some  cause  for  which 
it  was  not  liable. 

The  doctrine  of  res  ipsa  loquitur  is  not  limited  to  passengers  on  trains,  but 
applies  in  cases  of  injury  to  employees.    Id, 

17.  Master  and  servant  —  injury  in  urdighted  building  under  construction,  A 
master  engaged  in  the  construction  of  a  large  building  is  under  a  duty  to  his 
employees  to  light  the  place  so  that  they  may  be  able,  by  the  careful  exercise 
of  their  senses,  to  observe  dangers. 

Where,  in  an  action  against  a  master  to  recover  for  injuries  received  by  an 
employee  who  on  reporting  for  work  fell  into  a  pit,  the  evidence  is  conflicting 
as  to  whether  the  place  was  lighted,  the  negligence  of  the  master  and  the 
contributory  negligence  of  the  servant  are  for  the  jury.  Bausert  v.  Thompson- 
Starrett  Co,,  832. 

18.  Accident  outside  working  hours — obligations  of  master .  Although  a  work- 
man, when  entering  a  building  under  construction  in  response  to  a  notice  to 
report  with  his  tools  for  work,  is  not  yet  under  employment,  the  person  sum- 
moning him  is  under  a  duty  to  have  the  place  so  lighted  that  the  aangers  may 
be  seen.    Id, 
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19.  Fire  caused  by  automoMs  —  repair  of  gasoline  leak  by  aid  cf  lighted  lamp. 
Action  to  recover  damages  for  negligently  causing  the  burning  of  the  plaintilTs 
buildings.  On  the  trial  it  appear^  that  there  was  a  leak  in  the  gasolioe 
system  of  the  defendant's  automobile,  in  charge  of  its  chauffeur,  who  started 
to  repair  the  break  at  night  aided  by  alighted  lamp  which  he  detached  from  the 
machine.  It  further  appeared  that  after  the  plaintiff's  witness  R.,  who  was  con- 
ducting a  hotel  in  plaintifTs  building,  had  entered  the  house  he  was  alarmed  by 
a  cry  pf  fire,  and  on  descending  discovered  that  the  automobile  had  been  drawn 
under  one  of  the  sheds  connected  with  the  buildings  and  was  on  fire.  On  the  fol- 
lowing morning  the  remains  of  an  automobile  lamp  were  found  under.%  liie*' 
car  at  a  point  where  the  chauffeur  had  been  attempting  to  fix  the  leak.  Dm  HP^ 
the  evidence, 

Held,  that  it  was  for  the  Jury  to  say  whether  the  defendant's  chauffeur  wmt 
ncglin^cnt  in  attempting  to  repair  the  leak  under  the  plaintiff's  shed  witk  the 
aid  ofa  lighted  lamp.    Davie  v.  BotUan  Motor  Ob.,  840. 

20.  Injury  on  eideufalk  under  repair — liahility  of  eontraetor,    A  contnctor  ^  ^ 
restoring  the  surface  of  a  street  after  the  completion  of  a  tunnel  is  engaged  In  a 
lawful  work  and  not  liable  for  injuries  to  a  pedestrian  who  in  the  day  time  fell 
into  a  depression  left  by  the  temporary  removal  of  a  flagstone  for  the  purpose 

of  relaying  it. 

The  condition  of  the  street  beine  obvious  it  was  the  duty  of  the  pedestrian  to 
take  care.    Fitagerald  v.  Degnon  Vontraeling  Co,,  363. 

21.  Master  and  servant  —  employnhent  of  infant  under  fourteen — section  70. 
Labor  Law,  The  employment  of  a  child  under  fourteen  years  of  age  to  run  a 
machine  operated  by  steam  power  in  a  factory,  contrary  to  section  70  of  the 
L-ibor  Law,  is  sufllcient  evidence  of  the  master's  negligence  to  authorize  the  jury 
to  find  a  verdict  in  favor  of  her  parent  for  loss  of  services  caused  by  an  injury 
received  while  operating  such  machine.  Danaher  v.  American  Manufacturing 
Co.,  885. 

22.  Master  and  servant  —  Employer^  Liability  Act  —  erroneous  direction  of  ver- 
dict. Where,  in  an  action  to  recover  for  injuries  sustained  in  loading  rails  on  a 
car.  the  evidence  tends  to  show  that  the  usual  method  of  doing  the  work  waa 
not  followed  and  that  the  foreman,  who  at  the  time  was  doing  acts  of  superin- 
tendence within  the  Employers'  Liability  Act,  knew  that  the  rail  which  caused 
the  injury  was  likely  to  fall  and  that  it  would  be  dangerous  to  load  the  rail  in 
that  way,  it  is  error  to  direct  a  verdict  for  defendant  "on  the  ground  that  a 
reasonable  man  would  not  have  anticipated  that  such  an  accident  as  this  would 
have  happened."  Vincenso  v.  Delaware  db  Hudson  Co.,  481. 

28.  Injury  on  highway — complaint  etgainst  town.  In  an  action  against  a  town 
to  recover  damages  for  injuries  caused  by  the  negligence  of  a  commissioner  of 
highways  in  failing  to  repair  a  road,  it  is  not  necessary  to  allege  that  the  oon- 
missioner  had  funds,  as  the  lack  of  funds  is  a  matter  of  defense. 

An  allegation  of  negligence  on  the  part  of  the  commissioner  implies  that  he  was 
in  a  position  to  act  and  ought  to  have  acted,  and  yet  failed  to  do  so.  Hayner  r. 
Town  of  Scfioghtieoke,  498. 

24.  Railroad  —  injury  to  passenger  by  collision — damages.  Evidence  in  an  actkm 
to  recover  for  personal  injuries  alleged  to  have  been  received  by  a  passenger 
in  a  subway  train  during  a  collision  examined,  and  held,  that  a  verdict  in  favor 
of  defendant  was  improperly  set  aside,  as  the  plaintiff  had  failed  to  show  that 
an  apoplectic  stroke  resulting  in  paralysis,  from  which  he  was  suffering,  was 
caused  by  the  accident,  or  that  he  leoeived  any  other  injury.  Vickery  v.  Inter- 
borough  Hapid  Transit  Co.,  781. 

25.  Appeal.  Where  the  complaint  is  dismissed  at  the  close  of  the  plaintifiTs 
case,  every  fact  and  every  inference  must  be  viewed  in  the  light  most  favorable 
to  him.    DougJierty  v.  Weeks  d  Son,  786. 

26.  Employees  of  sub-contractor,  rights  of.  The  employees  of  a  sub-contractor 
engaged  in  installing  plumbing  in  a  building  under  construction  do  not  enter  as 
tr^passers  or  mere  licensees,  but  by  rea.9on  of  the  contract  enter  bv  invitation. 

Where  the  only  means  of  access  between  the  floors  of  a  building  under  construc- 
tion are  ladders  erected  by  the  general  contractor,  he  must  be  deemed  to  have 
invited  the  employees  of  a  sub-contnictor  to  make  use  therec^  while  installing 
plumbing. 
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Although  the  contract  of  a  sub-contractor  did  not  require  him  to  furnish  lad- 
ders, the  general  contractor  who  erects  ladders  forming  the  only  means  of 
access  between  the  floors  of  the  building  cannot  escape  liability  for  injuries 
suffered  by  an  employee  of  the  sub- contractor  by  reason  of  a  defective  ladder, 
on  the  theory  that  there  was  no  privity  between  the  general  contractor  and 
the  plaintiff.     Id, 

27.  Injury  by  faU  from  ladder — facte  not  ehawing  negligence.  Where,  in  an 
action  to  recover  for  injuries  received  by  a  plumber  who  fell  from  a  ladder  lead- 
ing between  floors  of  a  building  under  construction,  it  appears  that  the  ladders 
were  strong  with  hickory  rungs  and  that  nothing  broke  or  ^avo  way,  but  that 
plaintiffs  fall  was  caused  solely  by  the  turning  of  a  rung  which  had  been  loo^e 
for  only  two  days,  which  condition  had  nol  been  called  to  the  attention  of  the 
defendant,  there  can  be  no  recovery.    Id, 

28.  Master  and  servant  —  safe  place  to  teork — evidence.  Action  hj  a  member 
of  an  opera  company  against  her  master  to  recover  for  injuries  received  through 
the  collapse  of  a  bridge  on  the  stage.  Evidence  examined,  and  held,  that  a 
judgment  for  plaintiff  should  be  reversed  and  a  new  trial  granted.  Hahn  ▼. 
Conried  Mttropolitan  Opera  Co.,  815. 

Municipal  corporation  —  injury  from  collapse  of  temporary  footbridge — 
damages. 

Haney  v.  City  of  New  York,  908. 

Collision  with  train  at  crossing  in  city — effect  of  ordinance  as  to  speed  of 
trains  on  care  required. 

Jordiin  V.  Erie  B.  R,  Co,,  919. 

Liability  of   president   for   defalcation  —  verification  of   bank   receipts   by 
president  —  liability  where  cashier  converted  securities. 
See  Banking,  1-6. 

Admissions  after  accident  denied  by  superintendent  —  credibility  of  witness. 
See  EviDBNCB,  1. 

Damages  —  testimony  as  to  injuries — permanence. 
See  EviDBNCB,  3. 

Injury  to  tenant  by  fall  on  stairway  —  when  landlord  not  liable. 
See  Landlord  and  Tenant,  8. 

Injury  to  tenant  by  fall  down  elevator  shaft. 
See  Landlord  and  Tenant,  (J. 

Highway  —injury  to  driver  from  defective  road  —  notice  to  municipality. 
See  Municipal  Corporations,  1,  2. 

Injury  on  defective  sidewalk — sufficiency  of  notice  to  city. 
See  Municipal  Corporations.  4,  5. 

Injury  to  pedestrian  near  new  highway  —  failure  to  establish  sidewalk. 
See  Municipal  Corporations,  7. 

Highway  —  in j  ury  from  obstruction  —  notice. 
See  Municipal  Corporations,  9. 

Injury  on  icy  sidewalk  —  duty  of  municipality  —  failure  of  proof. 
See  Municipal  Corporations,  10-12. 

Motion  at  close  of  trial  to  increase  cUim  for  damages. 
See  Pleading,  4. 

Action  by  administrator —  bill  of  particulars. 
See  Pleading,  21. 

Injury  to  estrays  on  railroad  track  —  necessity  for  cattle  guards. 
See  Railroad,  12. 

NEOOTIABLE  INSTBUMENTa 

See  Bills  and  Notes. 

NEW  TBI  AL. 

Newly-discovered  evidence,  when  insufficient. 
See  Practice,  8. 

^  Trial. 
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NEW  TOBKy  CITY  OF. 

City  Court — jurisdictioD  on  appeal. 
See  Appeal,  4. 

Joiisdiction  of  Municipal  Court  and  State  court  in  action  to  enforce  stock- 
holder's liability. 

See  Court,  6,  7. 

Enforcement  of  ordinance  against  advertisements  on  coaches. 
See  Injunction. 

Pensioning  policemen  —  certificate  of  surgeons. 
iS^  Municipal  Corporations,  3. 

Dismissal  of  police  officer —  evidence  insufficient. 
See  Municipal  Corporations,  6. 

Advertisements  on  vehicles  in  streets. 

See  Municipal  Corporations,  13. 

Street  opening — relocation  of  street  —  power  of  oomminionen. 
See  Municipal  Corporations,  15, 16. 

Street  railroad  franchise  construed  —  license  fees — estoppeL 
See  Railroad,  1-4. 

voncE. 

To  incompetent  person  of  proceeding  to  commit  him. 
See  Incompetent  Person,  1. 

Failure  to  state  value  of  work. 
See  Lien,  5. 

Notice  to  city  of  defect  in  street. 

See  MuiviciPAL  Corporations,  2. 

Notice  to  municipality  of  defective  sidewalk. 
See  Municipal  Corporations,  4,  5. 

Injury  to  servant  by  explosion — notice  to  master  of  danger. 
See  Negligence,  8. 

NUISANCE. 

1.  Encroachment  on  public  etreet  — iictian  by  individual — tpectal  damage  piw 
tial.  A  private  individual  cannot  maintain  an  action  for  damages  and  to  abate 
an  alleged  public  nuisance  caused  by  the  encroachment  of  a  show  window  uppn 
a  pubhc  street,  unless  he  has  sustained  damages  of  a  personal  and  pecolfar 
nature  not  suffered  by  the  rest  of  the  community.  Such  damages  must  be 
substantial,  not  merely  nominal. 

When  in  such  action  by  a  private  individual  the  court  finds  that  the  encroach- 
ment does  not  occasion  substantial  damage  to  the  plaintiff  by  interfering  with 
his  easements  in  light,  air  and  access,  and  the  only  evidence  of  damage  is  tfae 
opinion  of  a  witness  not  founded  upon  facts,  there  is  no  basis  for  an  award  of 
substantial  damages. 

The  fact  that  the  rental  value  of  the  defendant's  premises  was  increased  by  tlM 
encroaching  show  window  does  not  entitle  the  plaintiff  to  damage,  when  then 
is  nothing  to  show  that  such  increase  in  rental  was  at  the  plaintiff's  expense, 
or  that  the  rental  value  of  his  building  was  depreciated.     Cloee  v.  Witbeek,  544. 

2.  Judgment,  The  judgment  in  such  action  should  not  order  the  nuisance 
abated  and  at  the  same  time  award  damages  based  on  the  fee  value  of  the  plain- 
tiff's property  on  the  theory  that  the  obstruction  will  be  permanent.    Id, 

What  constitutes  eviction  by  nuisance. 
Ste  Landlord  and  1*enant,  1. 

Erection  of  pier. 

See  Real  Property,  8, 

OFFICES. 

See  Public  Officer. 

OBDEB. 

See  Motion  and  Ordkb. 
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PABEVT  AND  CHILD. 

1.  Hunband  and  wife  —  HgTU  to  dispose  of  custody  (if  child.  By  virtue  of  section 
51  of  the  Domestic  Relations  Law  a  married  woman  is  joiut  guardian  of  her 
cbiidren  with  her  husband  with  equal  poweis.  rifi^hts  and  duties,  and  the  hus- 
band cannot  lawfully  give  the  custody  of  his  children  to  third  persons  without 
her  consent.    People  ex  rel.  Beaudoin  v.  Beaudoin,  505. 

2.  Same  —  court — equity.  The  Supreme  Court  in  its  equitable  power  may  in 
a  proper  case,  having  regard  for  the  welfare  of  an  infant,  take  its  custody  from 
one  legally  entitled  thereto  and  give  it  to  another.    Id. 

3.  Savie  —  Tiabeas  corpus  —  moth^s  right  to  custody.  Where,  on  habeas  corpus 
by  a  mother  to  recover  the  custody  of  a  child  which  the  father  before  his  death 
had  ffiven  to  his  relatives,  it  appears  that  the  relator's  character  is  good,  that 
the  lives  with  her  relatives  in  fairly  good  circumstances,  possesses  proper^  in 
her  own  right,  is  self  supporting  and  has  taken  good  care  of  her  other  children, 
etc.,  her  maternal  rights  are  paramount. 

The  fact  that  the  persons  with  whom  the  child  was  placed  by  the  father  are 
in  bettor  financial  circumstances  than  the  mother,  and  the  fact  that  they  hold 
the  child  in  affectionate  regard,  standing  alone,  are  insufficient  to  overcome  the 
mother's  natural  right  to  his  custody.    Id, 

LiabiliU^  of  mother  for  medical  services  rendered  to  married  daughter. 
See  Sebviceb,  2,  8. 

PARTITION. 

Suit  between  cotenants  —  liability  of  cotenant  in  position  for  mesne  profits. 
See  Real  Propbrtt,  9. 

Trust — vested  remainder —  right  to  bring  action. 
See  Will,  7. 

PAJaTNEBSHIP. 

1.  Liability  of  special  partners.  Where  a  limited  partnership  has  been  duly 
organized  in  compliance  with  the  statute,  a  special  partner  is  not  a  proper  party 
defendant  to  an  action  brought  to  enforce  the  firm  obligations  unless  he  has 
become  liable  as  a  general  partner  under  the  provisions  of  the  statute.  Fuhrmann 
v.  Von  Pustau,  629. 

2.  Same — withdrawal  of  contribution  after  dissolution.  Where  a  special  partner 
withdraws  his  contribution  after  the  limited  partnership  has  expired  by  time 
limitation  he  does  not  become  individually  liable  for  debts  incurred  by  the 
partnership.  The  individual  liability  imposed  by  section  89  of  the  Partnership 
Law  on  special  partners  withdrawing  their  contributions  applies  only  where  the 
withdrawal  is  made  during  the  continuance  of  the  partnership.    Id. 

8.  Same  —  creditors^  biU  to  charge  special  partner.  It  seems,  however,  that 
where  a  speciil  partner  withdraws  his  contribution  after  the  termination  of  the 
partnership  the  moneys  may  be  reached  by  a  creditor,  but  only  by  a  creditors' 
bill  in  ec^uit^  after  his  legal  remedy  against  the  firm  property  and  the  general 
partners  mdividually  has  been  exhausted. 

The  inadequacy  of  the  remedy  at  law  against  the  copartnership  can  only 
be  shown  by  recovery  of  a  judgment  against  the  general  partners  and  inability 
to  enforce  the  same  by  execution.     Id, 

4.  Ecidence  —  proof  of  partnership  —  declaration  of  partner.  The  declarations 
of  one  party  that  another  is  his  partner  are  not  competent  to  establish  the  part- 
nership, nor  are  such  declarations  admissible  for  that  purpose  after  7)rtma /a(;M 
evidence  of  the  existence  of  the  partnership  has  been  given.  The  only  purpose 
for  which  they  are  competent  is  to  bind  the  partnership  when  its  existence  is 
established  by  other  evidence.     Franklin  v.  Eoadley,  687. 

5.  Dissolution— '  assignment  of  assets  —  claims  against  bondsman  of  drfavlting 
employee.  Where,  on  the  dissolution  of  a  partnership,  one  partner,  without  an 
examination  of  the  books,  purchased  the  accounts  and  bills  receivable  and 
other  assets,  including  any  rights  of  indemnity  on  the  bond  of  the  firm  book- 
keeper, and  it  was  agreed  to  divide  the  cash  on  hand  and  in  the  bank,  all  rights 
arising  on  a  subsequent  discovery  that  the  bookkeeper  had  defaulted  and  all 
claims  against  his  bondsmen  and  the  bank  which  cashed  the  forged  checks 
belong  to  the  partner  purchasing  them  and  are  not  to  be  regarded  as  part  of 
the  cash  on  hand.     Cohen  v.  ffaberman,  710. 
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PA&TKEBSHIP  —  Continued. 

6.  Same — mistake.  As  there  waa  no  examination  of  the  books  at  the  time  of 
the  assignment,  there  can  be  no  claim  of  mutual  mistake.    Id, 

7.  Btceiver  —  dissolution.  A  receiver  of  partnership  property  acquired  after 
dissolution  of  the  firm  should  not  be  appointed  before  final  Judgment 
Konnemann  v.  Bahm^er,  885. 

Agreement  to  form  partnership  to  purchase  land. 
See  Ck)NTRACT,  1-4. 

Agent  selling  goods  on  commission  not  partner. 
See  Grime,  6. 

Suit  by  corporation  to  recover  on  claim  of  prior  partoership  —  neoeasarf 
allegations. 

See  Party,  1. 

PABTT. 

1.  Pleading— corporation.  A  corporation  cannot  recover  money  due  to  a 
copartnership  of  the  same  name  when  there  is  no  allegation  or  proof  that  the 
corporation  succeeded  to  the  partnership  business,  or  that  the  claim  was 
assigned  to  it. 

A  reversal  cannot  be  had  on  the  theory  that  plaintiff  adopted  the  contract  and 
that  the  parties,  because  of  their  acts,  are  bound  thereby,  since  it  is  not  an 
issue  tendered  by  the  complaint.  Candee  A  Smith  v.  Fordham  Stone  BenawUing 
Co.,  16. 

Action  by  receiver  of  insolvent  debtor — costs  against  person  beneflciaDy 
interested. 

See  Costs,  1. 

Action  by  widow  individually  on  husband's  contract  will  not  He. 
/6etf  Equity,  1. 

Suit  by  representative  to  enforca  decree  directing  distribution  of  estate. 
See  JUDGMENT,  7,  8. 

Action  to  abate  public  nuisance — special  damage  essential  to  suit  by  iDdi* 
▼idual. 

See  Nuisance,  1,  2. 

Demurrer — lack  of  proper  parties  defendant. 
See  Plbadinq,  8. 

Individual  suing  in  his  own  name  —  use  of  trade  name. 
See  Plbadinq,  10. 

Defect  of. 

See  Plbadinq,  16. 

Public  nuisance  —  injunction — right  of  individual  to  private  action. 
See  Real  Property,  7. 

Action  to  determine  validity  of  probate. 
See  Will,  6. 

Partition  —  trust  —  vested  remainder. 
See  Will,  7. 

PATENT. 

Improved  secret  process  —  differentiated  from  patent  by  results  obtained. 
Eaetern  EaUracUng  Co.  v.  Greater  New  York  Butraeiing  Co.,  828. 

PATIUNT. 

Accord  and  eatief action.  Where  there  is  a  dispute  as  to  the  amount  of  the  fees 
to  which  the  plaintiff  is  entitled  for  procuring  clients  for  the  defendant,  and 
the  latter  offers  a  less  sum  than  that  claimed  in  full  settlement  with  the  alternative 
of  receiving  nothing,  there  is  an  accord  and  satisfaction  where  the  plaintiff 
accepts  the  amount  tendered  and  gives  a  receipt  "  in  full  for  fees."  AumnA  ▼. 
Curie,  886. 

Defense  of  payment  to  third  person. 
See  Bills  and  Notes,  2. 

Retention  of  draft  by  insured  for  return  premium  not  accord  and  satisfaofeloii. 
See  Insurancb,  8. 
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PAYMENT—  C(mtinued. 

When  retendon  of  proof  for  return  premium  on  insurance  policy  not  acooid 
and  satisfaction. 

8ie  IlVSUBAKCB,  8. 

Consent  of  defendant  tliat  mechanic's  lien  be  paid  from  moneys  deposited  to 
discharge  same  —  subsequent  action  on  counterclaim  barred. 
/9$e  Judgment,  8. 

Fdiredoeure  of  mortgage — lands  —  primary  fund—  defense  of  payment. 
See  MoBTGAOS,  2. 

Acceptance  of  salary  less  than  legal  amount. 
See  MuiYiciFAL  Corfobations,  8. 

FSVALOODE. 

[For  table  containing  all  sections  cited  and  construed  in  this  roluire,  see  ante, 
p.lxi.] 

PEN ALTY  AND  FOBTEXTUBB. 

Penalty  for  failure  to  pay  highway  tax — burden  of  proof. 
See  Highway. 

Acceptance  of  oTercharge  by  conductor  —  mistake  in  punching  transfer  not 
amounting  to  gross  negligence. 
&e  Railboad,  5»  6. 

PEBJUBT. 

Insufficient  indictment  alleging  perjury  before  grand  jury  —  testimony  as  to 
individual  ownership  of  trust  account  not  perjury. 
See  Crimb,  2-4. 

Testimony  before  Superintendent  of  Elections — immunity  statute  construed. 
See  Election  Law,  4-7. 

PBB80NAL  PBOPEBTY. 

Sand  placed  on  land  is  personalty  and  subject  to  conversion. 
See  CoNVBBSiON,  1. 

Executors  —  title  to  personalty  of  deceased. 

See  Executors  and  Administrators,  2. 

Exempt  property  of  widower. 

See  Exbcutors  and  Adminibtrators,  8,  4 

Distribution  to  maternal  and  paternal  collaterals. 
See  Real  Property,  8. 

Trust  — failure  of  remainderman— distribution  of  principal 
See  Will,  8. 

See  Sale. 

PHYSICIAN. 

Waiver  of  privilege  by  patient. 
See  Evidence,  2. 

Testimony  as  to  injuries  —  permanence — technical  errors. 
See  Evidence,  8. 

Action  for  professional  services  —  liability  of  relative. 
See  Sbrvices,  1^. 

PLEADING. 

1.  Separate  cause  of  action.  A  complaint  which  alleges  breach  of  contract  and 
payment  of  money  for  work  done  under  the  contract  and  which  seeks  to  recover 
both  the  money  paid  and  damages,  states  two  causes  of  action,  one  for  breach  of 
contract,  the  other  for  money  had  and  received. 

An  amended  complaint  in  which  the  causes  of  action  are  separately  stated  and 
numbered  will  be  required  on  motion. 

The  granting  of  such  motion  does  not  involve  the  sufficiency  of  the  allegations 
of  the  complaint.    Astoria  SUk  Works  v.  Plymouth  Rubber  Co.,  18. 

2.  Defenses  —  trust — accounting.  In  an  action  to  recover  nart  of  the  proceeds 
of  a  sale  of  the  real  estate  of  defendant's  testatrix,  of  whom  plaintlfl  is  a  devisee^ 
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PLEADING—  Continued, 

an  agreement  whereby  this  and  other  property  was  to  be  held  in  trust  by  defend- 
ant and  a  yearly  accounting  and  division  of  the  surplus  made,  constitutes  a 
defense  good  on  demurrer,  the  sale  having  been  made  since  the  last  annual 
accounting.     Plaintiff's  action  should  be  for  an  accounting.    Adams  v.  Purser,  20. 

3.  Same — parties  —  demurrer.  Nor  will  demurrer  lie  to  a  defense  that  the 
other  parties  to  the  trust  agreement  are  necessary  parties  to  the  actioo. 

Where  the  will  shows  no  intention  to  charge  plaintiff  with  an  advaoccmeat 
and  it  does  not  appear  whether  an  agreement  that  certain  money  be  deemed  such 
was  made  before  or  after  the  will  a  defense  setting  up  an  advancement  !■ 
demurrable. 

It  seems,  that  the  trust  agreement  whereby  the  estate  was  to  be  equally  divided 
between  all  parties  would  be  a  waiver  of  any  claim  because  of  the  advaoce- 
ment.    Id. 

4.  Amendment  at  tnal  —  increase  of  damages.  The  court  at  the  close  of  a  jury 
trial  should  not  gmnt  an  amendment  to  the  complaint  increasing  the  amount  of 
damages,  unless  the  plaintiff  excuses  his  failure  to  move  at  Special  Term. 

An  order  granting  such  motion  will  be  reversed  where  the  record  shows  neither 
the  ground  for  the  motion,  nor  why  it  was  granted,  and  it  appears  that  it  was 
made  nineteen  months  after  the  accident  and  sixteen  months  after  joinder  of 
issue,  and  in  the  presence  of  the  jury,  and  that  the  court  reserved  its  decision 
until  the  evidence  was  in.    Kenney  v.  South  Slwre  Natural  Oas  dhFuel  Co.,  236. 

5.  Answer.  A  mere  allegation,  unsupported  by  facts,  that  there  was  **  never 
any  adequate  consideration"  for  the  contract  upon  which  the  plaintiff  sued,  being 
a  conclusion  of  law,  states  no  defense.     Ellis  v.  Keeler,  343. 

6.  Same  — fraud.  So,  too,  allegations  that  the  execution  of  the  contract  was 
wrongfully  procured  by  means  of  various  fraudulent  misrepresentations  and 
other  fraudulent  and  unlawful  practices  are  mere  conclusions  stating  no  defense. 
Id. 

7.  Sam>e —  incompetent  person.  An  allegation  that  at  the  time  of  the  execution 
of  the  contract  the  promisor  "  was  83  years  old  and  had  no  one  present  to  con- 
sult or  advise  with,"  though  stating  facts,  is  insufficient  as  a  complete  defense, 
for  there  is  no  presumption  that  a  person  of  that  age  cannot  transact  business 
without  advice. 

An  allegation  that  the  person  executing  the  contract  "was  not  informed  of 
and  did  not  know  or  understand  the  true  contents,  purport  or  legal  effect"  of  the 
agreement,  states  no  defense,  in  the  absence  of  allegations  of  met  showing  that 
it  was  the  purpose  of  the  promisee  to  take  unfair  advantage  of  the  promisor 
bv  fraudulent  means,  and  especially  so  where  no  mental  incapacity  or  duress  It 
alleged.    Id. 

8.  Same  —  duress.  An  allegation  that  an  agreement  was  executed  by  the 
promisor  "when  under  the  influence  of  pain  and  anguish,  induced  b^  various 
threatening  and  unlawful  actions  and  misrepresentations  of  the  plaintiff  to  such 
an  extent  that  the  execution  of  said  agreement  was  not  the  free  and  uncontrolled 
and  voluntary  act "  of  the  promisor,  states  no  defense,  where  the  facts  constitut- 
ing the  pain  and  anguish  and  threats  and  unlawful  misrepresentations  of  the 
plaintiff  are  not  alleged. 

An  allegation  that  the  execution  "  was  not  the  free,  uncontrolled  and  voluntary 
act "  of  the  promisor  is  a  mere  conclusion  in  the  absence  of  allegations  of  fact. 
Id. 

9.  Same  —  demurrer  —  insufficient  allegations  of  lack  of  consideration,  fraud,  etc. 
A  demurrer  to  a  separate  defense  merely  admits  the  truth  of  all  the  facts  stated 
and  necessary  inferences  resulting,  but  does  not  admit  the  truth  of  conclusions 
either  of  law  or  fact.     Id. 

10.  Goods  sold  and  delivered  —  use  of  trade  name  —  erroneous  nonsuit.  A  .com- 
plaint to  recover  for  goods  sold  and  delivered  should  not  be  dismissed 
merely  because  the  plaintiff  though  suing  in  his  individual  name  proved  that 
he  was  doing  business  under  a  trade  name,  if  there  be  no  evidence  that  Uie 
plaintiff  was  a  corporation  or  partnership.     Grossman  v.  Lieb,  848. 

11.  Complaint  —  indefinite  allegations  —  action  to  restrain  discharge  of  sewage. 
Whether  a  pleading  is  indefinite  and  uncertain  so  as  to  require  an  amendment 
must  be  determined  by  an  inspection  of  it,  and  not  upon  the  affidavits  of  the 
moving  party. 
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The  complaint  in  an  action  to  restrain  a  municipality  from  discharging  sewage 
upon  the  plaintiff's  lands  examined,  and  held,  not  so  indefinite  and  uncertain  as  to 
roquire  amendmeoi.    Deubert  v.  City  of  New  York,  859. 

13.  Answer — allegations  not  sham.  An  answer  in  an  action  against  the  indors- 
era  of  a  promissory  note  containing  a  general  denial  and  alleging  in  a  second 
subdivision  that  any  indorsement  by  defendants,  if  made,  was  without  considera- 
tion cannot  be  stricken  out  as  sham. 

Though  the  second  subdivision  is  hypothetical  and  may  be  stricken  out  the 
first  subdivision  is  not  thereby  vitiated;  and  even  if  the  second  subdivision 
be  considered  |;ood  pleading  it  does  not  admit  all  allegations  of  the  complaint 
which  plaintiff  is  bound  to  establish.     Duke  v.  Orant^  2&d, 

13.  Joinder  of  actions  —  claims  on  contract  and  in  tort  — inconsistent  causes.  A 
cause  of  action  to  recover  damages  based  upon  the  fraud  of  the  defendant  in 
inducing  the  plaintiff  to  buy  lands  by  falsely  stating  that  the  remaining  por- 
tions were  subject  to  certain  restrictive  covenants  cannot  be  joined  with 
another  cause  for  damages  based  upon  an  alleged  agreement  by  the  defendant  to 
insert  said  restrictive  covenants  in  any  conveyances  of  the  remaining  portions 
thereafter  made. 

Actions  on  contract  and  in  tort  cannot  be  joined  except  under  subdivision  9 
of  section  484  of  the  Code  of  Civil  Procedure,  and  only  when  they  arise  out  of 
the  same  transaction  or  transactions  connected  with  the  same  subject-matter  and 
are  consistent  with  each  other.     Kaufnan  v.  Morns  Building  Co.,  888. 

14  Mec?iani<fs  lien  —  municipal  improvements  —  limitation  of  action — unneces- 
sary alleoations  —  appeal  —  failure  to  take  obfection.  The  complaint  in  an  action 
to  foreclose  a  mechanic's  lien  upon  a  municipal  improvement  need  not  allege 
that  the  action  was  commenced  within  three  months  of  the  filing  of  notice  of  lien. 

Even  though  such  unnecessary  allegation  be  made,  a  mere  denial  thereof  in 
the  answer  uncoupled  by  an  affirmative  allegation  that  the  three  months  had 
expired  does  not  raise  an  issue,  for  no  issue  can  be  raised  on  an  unnecessary  or 
immaterial  allegation. 

Where  on  the  trial  under  such  pleadings  there  is  no  evidence  as  to  when  the 
action  was  begun,  nor  any  issue  on  that  point  raised,  but  the  case  is  tried  upon 
the  merits,  without  a  suggestion  that  the  lien  had  expired,  the  question  cannot 
be  raised  upon  appeal.      Uomeo  v.  City  of  Tonkers,  402. 

15.  Complaint  —  amendment  after  f>erdict  to  conform  to  proof  A  pleading  can- 
not be  conformed  to  the  proof  where  objection  is  taken  in  due  time  to  the  suffi- 
ciency of  the  pleading,  or  to  the  admission  of  evidence  necessary  to  a  recovery, 
made  on  the  ground  that  it  is  inadmissible  under  the  pleading. 

It  is  only  where  no  objection  is  taken,  or  where  the  question  is  raised  at  the  end 
of  the  case,  evidence  having  been  received  without  objection,  that  the  trial  court 
may  order  the  pleading  amended  to  conform  to  the  proof. 

Where  a  complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  action 
in  that  a  foreign  law  was  not  pleaded,  and  the  defendants  moved  to  dismiss  and 
took  exception  to  the  admission  of  evidence  of  the  statute,  it  is  error  after  verdict 
and  motion  for  a  new  trial  to  allow  an  amendment  nunc  pro  tunc  inserting  an 
allegation  of  the  foreign  law.     Audley  v.  Townsend,  481. 

16.  Complaint  -^defect  of  parties.  A  complaint  is  demurrable  which  shows  on 
Its  face  that  necessary  parties  are  not  joined. 

A  provision  of  a  will  whereby  testator  gave  the  income  of  a  house  to  his  chil- 
dren with  remainder  to  their  children,  which  is  copied  into  a  complaint,  is  not 
equivalent  to  nn  allegation  that  there  are  grandchildren  surviving  so  as  to  make 
the  complaint  demurrable  for  defect  of  parties.     Curtis  v.  Curtis,  590. 

17.  Demurrer — superfluous  allegations.  Although  a  separate  defense  contain 
immaterial  allegations  it  is  not  subject  to  demurrer,  if  it  repeat  and  incorporate 
another  separate  defense  which  is  sufficient.  The  remedy  is  to  move  to  strike 
out  the  improper  allegations.     Strauss  v.  St.  Louis  County  Bank,  647. 

18.  Lil>el  —  affirmative  defense  —  denials — redundancy.  A  general  denial  in 
an  affirmative  defense,  or  a  specific  denial  not  needed  to  make  the  defense 
complete  and  available,  is  improper  and  may  be  stricken  out  on  motion. 

Where  in  an  action  for  libel  an  affirmative  defense  alleges  that  the  article  was 
a  true  account  of  public  proceedings  and  published  without  malice,  it  is  improper 
to  replead  therein  a  denial  that  the  article  was  falsely  and  maliciously  published, 
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a  denial  of  plaintifT's  damage,  and  afflrmatiTe  allegatioiis  tbat  do  damage  ww 
snifered,  and  tbat  the  pablication  was  not  malicioos.  But  it  la  proper  to  replead 
an  allegation  of  the  meaning  of  the  article  intended,  a  denial  of  the  meamng 
alleged  in  the  complaint  and  an  admission  of  publication  setting  forth  the  aitic''- 
at  length. 

The  same  rules  apply  to  an  affirmative  defense  in  mitigation  of  damage^ 
except  that  it  is  proper  to  replead  a  denial  of  plaintilTs  cbmage.  Hafen  t. 
TribwM  Astoeiation,  675. 

19.  Demurrer — good  defence  incorporated  in  bad  drfenee.  Where  a  defendt 
repeats  by  specific  reference  all  the  allegations  of  a  good  defense  in  four  other 
separate  defenses  the  sufficiency  of  the  new  matter  alleged  cannot  be  tested  hy 
demurrer. 

The  remedy  is  to  strike  out  as  redundant  the  defense  repeated,  if  it  be  immafta- 
rial  to  the  additional  defense  attempted  to  be  interposed  by  the  new  matter. 

Rei>eating  in  a  succeeding  defense  allegations  in  a  preceding  defense  by  refer- 
ence instead  of  in  hcBC  verba  is  often  desirable,  but  not  where  the  alle^tions 
cannot  be  definitely  identified,  or  without  including  immaterial  matter.  Wuntr 
V.  Boehm,  703. 

20.  Demurrer — eimUardefeiMeeeuetained.  Where  the  separate  defenses  of  two 
defendants  are  of  the  same  nature  as  those  of  other  defendants  which  have  been 
sustained  upon  demurrer,  a  demurrer  thereto  will  be  overruled.  Weinsr  t. 
Mayer,  708. 

21.  Negligence — bill  of  particulars.  Where  an  action  by  an  administrator  to 
recover  for  the  death  of  his  intestate  is  on  the  calendar  and  set  down  for  trial  so 
that  it  is  reasonable  to  assume  that  the  plaintiff  has  knowledge  respecting  the 
facts  alleged  in  the  complaint,  he  will  be  required  to  give  particulars  identifying 
a  tug  and  float  concerned  in  the  accident,  and  the  pilot  who  is  alleged  to  have  been 
incompetent  and  a  habitual  drunkard. 

Under  the  circumstances  a  bare  allegation  of  lack  of  knowledge  on  the  plaintifTs 
part  is  no  answer  to  a  demand  for  particulars.    DitoUo  t.  Brie  Railroad  Co.,  811. 

22.  Bill  of  partictUare — action  for  purehaee  price  of  etoek.  Where  in  an  action 
brought  to  recover  the  price  of  certain  stock  purchased  by  the  plaintiff  pursuant 
to  an  agreement  whereby  the  defendant  was  to  take  over  the  same,  the  defendant 
alleges  want  of  consideration  for  the  agreement  between  the  plaintiff,  defendant^ 
and  the  vendors  of  the  stock,  a  bill  of  particulars  specifying  the  words,  acts  or 
writings  on  which  the  defense  is  based  will  not  be  granted,  since  the  alle^ 
tion  is  in  effect  merely  a  denial  of  a  material  allegation  of  the  complaint.  Snutk 
V.  Anderson,  24. 

28.  Same — particular  as  to  release.  Nor  will  a  bill  of  particulars  be  granled 
specifying  the  words,  acts  and  writings  which  constitute  an  alleged  release, 
except  to  require  a  statement  as  to  whether  the  release  were  express  or  implied, 
and  a  copy  thereof,  if  the  former,  or  the  nature  of  the  acts,  if  the  latter.    Id. 

24.  Same — conspiracy.  Where,  for  a  third  defense,  a  conspiiacy  of  plaintiff 
and  others  to  depress  the  price  of  the  stock  is  alleged,  a  bill  of  paiticulars  of  the 
false  rumors  circulated  for  this  purpose  and  of  the  parties  by  whom  and  to  whom 
they  were  circulated  and  communicated,  will  be  ordered. 

An  order  requiring  defendant  to  state  the  words,  acts,  or  writings,  or  any  facts 
or  circumstances,  on  account  of  which  the  claim  in  regard  to  conspiracy  is  made, 
should  not  be  granted,  since  it  requires  the  defendant  to  disclose  Lis  evidence. 

A  bill  of  particulars  will  be  ordered  requiring  the  names  of  those  Tvho  refused 
to  lend  money  to  the  company  on  account  of  the  false  rumors  and  the  amounts 
so  refused,  where  it  is  alleged  that  such  rumors  depressed  the  price  of  the  stock. 

A  bill  of  particulars  will  be  ordered  as  to  when  and  to  whom  the  stock  was  sold 
at  the  price  named  in  the  answer.    Id, 

25.  Sams — merger.  The  terms  of  an  agreement  to  combine  which  are  not 
material  cannot  be  had  by  a  bill  of  particulars,  and  the  said  bill  in  regard  to  aa 
agreement  for  control  of  a  corporation  will  be  confined  to  a  statement  as  to 
whether  the  agreement  was  in  writing  and,  if  so,  requiring  a  copy  thereof.    Id. 

Permission  to  amend  complaint — time  to  answer  extended. 
Blakeney  v.  Penneylvania  R,  R,  Co,,  904. 

Bill  of  particulars  as  to  whether  contract  was  written  or  oraL 
OoiUM  V.  American  Gen.  Eng.  Co.^  d42. 
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PLEADING —  Oantinwd. 
Answer — afflrmative  relief  improper  where  not  demanded. 
WUion  T.  WiUan,  941. 

Answer — actioB  for  professional  services  —  intofficient  allegation  of  release. 
See  Attobmbt  and  Client,  5. 

Answer— action  on  bill  of  exchange — defense  of  payment  to  third  person. 
See  Hills  and  Notes,  2. 

Ckxnplaint  for  conspiracy  —  damage  as  a  gist  of  action. 
See  CoNSPiBACT,  5. 

Answer — recovery  on  counterclaim  denied  for  failure  to  allege  condition 
precedent. 

See  Contract,  17. 

Complaint  for  services  —  allegations  of  conditions  precedent  to  payment. 
See  Contract,  18. 

Complaint  —  action  to  foreclose  mechanic's  lien  against  landlord  —  failure  to 
allege  performance. 

See  Lien,  Z-^. 

Complaint  to  foreclose  mortgage  —  sufficient  allegation  as  to  title. 

See  MORTQAGB,  1. 

Answer — foreclosure  of  mortgage  —  defense  of  payment. 
See  Mortgage,  2. 

Answer  — denial   of  knowledge  or   information   as   to   receipt   of   notice 
insufficient. 

See  Municipal  Corporations,  5. 

Bill  of  particulars  —  nature  and  extent   of  personal   injuries — expenses  of 
medical  attendance. 

See  Keoligence,  2. 

Complaint  against  town  —  failure  to  repair  road  —  allegation  of  lack  of  funds. 
See  Nbgligsnge,  28. 

Complaint  by  corporation  to  recover  on  claim  of  prior  partnership  —  necessary 
allegations. 

See  Party,  1. 

Answer — counterclaim  on  equitable  cause  of  action  —  separate  trial. . 
See  Practice,  9. 

Complaint  in  action  against  foreign  corporation  insufficient  to  justify  service 
bv  publication — action  to  enforce  equitable  lien— allegations  in  alternative  — 
allegations  as  to  specific  property  within  State. 
See  Process,  1-4. 

Complaint  on  quantum  meruit  for  value  of  machine. 
See  Sale.  2-4. 

Pkirtial  defenses — demurrer—  facts  showing  provocation. 
See  Slander. 

Action  to  determine  validity  of  probate  —  necessary  allegations. 
See  Will,  6. 

See  Indictment. 

PLEDGS. 

See  Bailment. 

POIJCE  POWER. 

Statute  requiring  written  consent  for  use  of  portrait  for  advertising  purposes. 
See  Constitutional  Law,  1-4. 

TOWER  OF  ATTOBNEY. 

Authority  to  collect  debts  not  including  authority  to  assign  lease. 
See  Principal  and  Agent,  8. 

Apf.  Div.—  Vol.  CXXVL        64 
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PRACTICE. 

1.  IfUfpeetian  cfgrcmdpiry  minutet.  R  ietm»,  that  the  sole  purpose  for  which  an 
inspection  of  the  minutes  of  the  grand  Jury  can  be  granted  is  to  enable  defend- 
ant to  make  a  motion  to  set  aside  the  indictment  for  reasons  stated  in  sectioD  31S 
of  the  Code  of  Criminal  Procedure,  and  where  his  constitutional  rights  have  bees 
invaded. 

It  teems,  that  such  inspection  can  never  be  had  as  a  matter  of  right  and  doa 
not  depend  upon  whether  or  not  a  preliminary  examination  hajs  been  ktl 
Matter  of  Montgomery,  72. 

2.  Opening  default — stipulation.  Where  defendant  had  an  arrangement  vKk 
plaintiff's  attorney  to  keep  watch  of  the  day  calendar  in  order  that  it  might  not  be 
necessary  for  him  to  be  present  at  all  times  with  his  witnesses,  and  the  case  No.  17 
on  the  ready  calendar  ha  vine  been  called  owing  to  the  fact  that  the  earlier  caseifoc 
various  reasons  were  passed*  and  it  being  impossible  on  account  of  bis  absnee 
from  the  city  for  defendant's  attorney  to  reach  the  court,  it  was  arranged  withbh 
opponent  that  an  inquest  should  be  held,  and  that  defendant  then  take  steps  to 
open  the  default,  and  there  was  practically  a  stipulation  by  the  parties  that 
defendant  should  have  such  an  opportunity,  ana  no  conduct  on  defendant's 
part  indicates  disrespect  for  the  rules  of  the  court  or  a  purpose  to  interfere  with 
the  dispatch  of  business,  there  is  no  reason  why  the  default  should  not  be  opened. 
Union  Stores  Corporation  v.  HdigJU,  291. 

8.  Appeal  —  discretion  of  trial  court.  An  order  resting  in  the  discretion  of  the 
court  is  reviewable  by  the  Appellate  Division.    Id. 

4.  Sale  —  appeal — judgment  afflrmed.  The  defendant  in  an  action  for  goods 
sold  and  delivered  who  neither  moved  to  dismiss  the  complaint,  nor  objected  to 
the  evidence  or  charge,  is  not  entitled  to  a  reversal  where  the  verdict  is  neither 
contrary  to  law  nor  against  the  weight  of  evidence.  Manning  v.  National  Saw 
C7£>.,  825. 

5.  Severance  of  action.  An  order  granted  at  defendant's  instance,  requiring  a 
litigation  to  be  severed  and  prosecuted  as  two  separate  actions,  inures  to  the 
plaintiff's  benefit.    Bryant  v.  Turner  {Ho.  I),  691 

6.  Appearance — divorce  — jurisdiction.  A  voluntary  general  appearance  in  an 
action  is  equivalent  to  a  personal  service  of  process. 

Where,  in  a  divorce  action  the  summons  and  complaint  were  not  legall  v  served, 
but  defendant  appears  by  attorney  and  answers,  the  court  has  jurLsdictioa. 
Freeman  v.  Freeman,  601. 

7.  Same — reference.  The  provision  of  rule  72  of  the  (General  Rules  of  Piao* 
tice  that  in  a  divorce  action  the  court  shall  not  order  a  reference  without  proof 
by  affidavit  of  service  of  the  summons  and  complaint  and  that  notice  of  appear- 
ance aod  retainer  shall  not  be  sufficient  to  excuse  such  proof  only  applies  to  cases 
of  default,  and  the  plaintiff  is  not  confined  to  proof  by  affidavit  to  show 
jurisdiction  of  the  defendant.    Id. 

8.  New  trial  —  netoly-diseovered  evidence.  A  new  trial  will  not  be  granted  on 
the  ground  of  newly -discovered  evidence  where,  in  order  for  plaintiff  to  recover, 
he  must  show  that  one  defendant  was  an  associate  of  the  other  at  the  time  of 
signing  of  a  contract  and  was  a  party  to  the  contract,  and  the  new  evidence  is 
an  unanswered  telegram  of  inquiry  from  the  second  defendant  to  the  first  dated 
two  weeks  after  the  contract. 

Nor  can  a  judgment  in  favor  of  the  second  defendant  be  opened  on  such  evi- 
dence, since  it  does  not  affect  his  liability  to  plaintiff.    Lynch  v.  McGabe,  744. 

9.  Legal  and  equitable  defenses — motion  for  separate  trials.  Where,  in  an  action 
at  law,  the  defendant  as  a  second  separate  defense  and  by  way  of  counterclaim 
sets  up  an  equitable  cause  of  action  which,  if  established,  would  entitle  him  to 
an  affirmative  iudgment  appropriate  only  to  a  suit  in  equity,  the  proper  prac- 
tice is  to  move  for  an  order  directing  separate  trials  of  the  separate  issues  in  the 
appropriate  forum  and  the  order  of  trial  thereof. 

Where  the  equitable  defense,  if  established,  would  extinguish  the  plaintiffs 
cause  of  action  the  equitable  issue  should  be  tried  first.     Ooss  v.  Goss  <&  Co.,  7481 

Time  to  answer  extended. 

Blakeney  v.  Pennsylvania  B.  R  Co.,  904. 

On  proceeding  to  remove  magistrate. 
Matter  of  Droege,  940. 
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FBACnCE  •—  Otmtinned, 
Calendar— preference  where  property  held  under  attachment 
Ca/ughey  ▼.  Smith,  948. 

Calendar  —  no  preference  in  action  for  personal  injuries. 
KcUUnberg  v.  Hoebling  Co.,  948. 

Orand  Jury  minutes  —  no  appeal  from  order  denying  inspection. 
See  Appeal,  8. 

Costs  on  opening  default  in  City  Court  in  action  against  stockholders. 
See  Court,  6,  7. 

IMvorce  action — interlocutory  judgment  —  provision  for  alimony. 
See  Husband  and  Wife,  2. 

Removal  of  incompetent  where  prior  order  requires  notice. 
See  Incohpetbnt  Person,  8. 

Liquor  tax  certificate — order  to  show  cause  returnable  at  a  term  of  court  is 
retdrnable  before  a  justice. 

See  Intoxicating  Liquors,  4. 

Mandamus  —  jurisdiction  to  make  final  order — appeal  from  dismissal. 
See  Mandamus. 

Recital  of  judgment  roll  not  contained  in  moving  papers. 
See  Motion  and  Order,  1. 

Order  for  inspection  of  books  resettled  to  recite  objections. 
See  Motion  and  Order,  8. 

Creditor's  bill  to  charge  special  partner —  exhaustion  of  remedy  at  law. 
See  Partnership,  3. 

Powers  of  referee  appointed  to  determine  issue. 
See  Reference. 

Stay  of  judgment  — decree  requiring  work  to  be  done. 
See  Stat. 

Verdict  against  weight  of  evidence — dismissal  on  merits  —  new  trial. 
See  Trial,  1. 

Election  of  ground  for  recovery. 
See  Trial,  2. 

Exception  —  statement  of  reasons. 
See  Trial,  8. 

Summing  up  —  statements  not  justified  by  evidence  — reversal. 
See  Trial,  4. 

Dismissal  of  complaint  on  merits. 
See  Trial,  5. 

Demurrer  to  complaint — dismissal  upon  merits 
See  Will,  6. 

Taxation  of  costs. 
See  Costs. 

Inspection  of  books. 
See  Discovert. 

See  Appeal 
See  Trial. 

[For  table  containing  all  sections  of  the  Code  of  Civil  Procedure  cited  and  con- 
strued in  this  volume,  see  ante,  p.  lix.] 

PBBSUMPTION. 

Will — disinheritance  of  descendants. 
See  Will,  4. 

FBIMABY  BLECnOXr. 

Qualification  of  voter. 

See  ELBcnoN  Law,  1. 
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PBINCIPAL  AKD  AGENT. 

1.  Action  for  eo7nmiuion$ — estoppel  — dtfectit$  title.  One  who  baa  agreed  that 
a  real  estate  broker  shall  have  as  commissions  for  procuriDg  a  purcliaser  any 
amount  paid  by  the  purchaser  above  a  stated  sum,  part  of  the  commissioo  to 
be  paid  on  the  execution  of  the  contract  of  sale  and  the  balance  "at  the  closing 
of  title,"  cannot  defend  an  action  for  the  balance  on  the  ground  that  it  is  pre- 
maturely  brought  because  the  title  Is  not  yet  closed,  where  the  contract  of  ale 
fixed  a  day  for  the  closing  of  title,  but  owing  to  defects  in  his  own  title  it  wm 
not  closed  on  the  day  set. 

Defendant  is  estopped  as  against  plaintiff  to  say  that  he  did  not  Inve  titic 
Morgan  v.  Calvert,  827. 

2.  Commissions  on  sale  of  lands,  A  broker  who,  pursuant  to  an  agreement  vKh 
a  corporation  made  through  its  president,  has  procured  a  purchaser  for  hadi 
who  IS  ready  and  able  to  purchase  and  is  acceptable  to  the  corponUion,  en 
recover  the  commissions  earn^,  although  the  presideDt,  baring  authori^  to 
bind  defendant,  refused  to  sell  because  of  a  prior  conveyance  to  another  puij. 
Parvin  v.  Abels-Oold  Realty  Co.,  829. 

8.  Bower  of  attorney  —  authority  to  asaign  lease  —  landlord  and  tenant — susn- 
mary  proceedings.  The  husband  of  a  lessee  having  merely  power  of  attorney  to 
collect  her  debts  and  receive  personal  property  upon  which  she  had  a  chattel 
mortgage,  or  which  was  sold  upon  conditional  sale,  is  not  authorized  by  such 
instrument  to  assign  or  surrender  a  lease  held  by  her  to  the  landlord*s  grantee, 
and  such  unauthorized  assignment  does  not  entitle  the  grantee  to  dispossess 
sub-tenants.    Matter  of  Milstein  v.  Mosher,  615. 

4.  Beal  estate  broker — commissions.  Real  estate  brokers  employed  by  a  land- 
lord, who  procure  a  tenant  who  agrees  to  erery  term  and  condition  proposed  bjr 
the  landlord  so  that  the  minds  of  the  parties  meet,  are  entitled  to  commissions* 
although  no  lease  was  signed,  owinff  to  the  landlord's  insistence  on  new  and 
unreasonable  terms.     Tanenbaum  ▼.  Bofehm,  781. 

Real  estate  broker  —  commissions  on  sale  of  land. 
Herweg  v.  Molitor,  927. 

Unauthorized  statement  by  agent. 
See  Gas  and  Elbotkicitt,  2. 

Principal  and  interest. 
See  Intbbbst. 

Principal  and  surety. 

See  Guaranty  and  Subbttshie 
Probate. 

SeeWiu^, 

Procedure. 

See  Praotigb. 

PBOCBSS. 

1 .  Service  by  publication  on  foreign  corporation — action  to  ef^oree  equitable  hen. 
The  court  is  without  jurisdiction  to  grant  an  order  for  service  by  publication 
except  upon  a  verified  com];>laint  stating  facts  sufficient  to  constitute  a  cause 
of  action  of  the  kind  in  which  such  service  is  permitted  by  the  Code  of  Civil 
Procedure. 

Although  on  such  motion  the  court  will  not  search  the  complaint  as  upon 
demurrer,  no  order  for  such  service  is  authorized  where  an  absolutely  necesMffy 
element  of  the  cause  of  action  is  wanting.  Ghrant  v.  Cobre  Grande  Copper  Co,, 
750. 

2.  Same  —  complaint — insufficient  allegations  of  performance.  Thus,  in  a  stock- 
holders' suit  brought  to  procure  a  decree  that  a  foreign  corporation  holds  legal 
title  to  mines  in  trust  for  the  plaintiff's  corporation  and  to  compel  it  to  accoont 
and  pay  over  the  proceeds,  where  the  complaint  shows  that  the  plaintiffs  cor- 
poration held  mere  option  contracts  entitling  it  to  a  conveyance  of  the  mines 
upon  making  certain  payments,  etc.,  and  that  the  vendor  and  his  successors  bad 
a  right  to  rescind  the  agreement  on  default  in  payment,  which  right  was  exer- 
cised, and  the  properties  conveyed  to  third  parties,  there  is  no  right  to  an  order 
for  service  by  publication  if  the  complaint  fails  to  allege  that  the  vendee  made  the 
payments  and  performed  the  covenants  necessary  to  entitle  it  to  a  conveyance, 
or  states  no  facts  showing  a  waiver  by  the  vendor.    IeL 
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7B0CBSS—  Continued. 

8.  Same^aUegatum  in  aUsmative.  AJlegations  stating  in  substance  that  cer- 
tain payments  were  made  by  the  vendee  **  in  the  manner  provided  in  said  agree- 
ment/' or  that  the  payments  and  conditions  were  waived  or  settled  in  the  man- 
ner agreed  upon  and  accepted  by  the  parties  in  interest,  are  insufficient  to  estab- 
lish performance  or  waiver.  An  allegation  of  performance  or  waiver  made  in 
the  alternative  is  not  a  sufficient  allegation  of  either. 

Even  though  the  pl^ntiff's  corporation  was  made  defendant  because  it  refused 
to  sue  in  its  own  right  to  enforce  the  alleged  trust  agreement,  a  cause  of  action 
against  it  must  nevertheless  be  stated;  that  is  to  say,  the  complaint  must  show 
that  the  plaintiff's  corporation  had  a  good  cause  of  action  against  the  other 
defendants.    Id, 

4.  Same  -moving  paper$  —  $peeijk  property.  An  order  for  the  service  of  a 
foreign  co  ^oration  by  publication  cannot  be  made  under  section  438  of  the 
Code  of  (  7\\  Procedure  unless  the  moving  papers  establish  not  only  that  the 
defendant  is  a  foreign  corporation,  but  that  the  complaint  demands  judgment 
that  a  vested  or  contingent  interest  in  or  lien  upon  specific  real  or  personal 
property  within  the  State  in  favor  of  cither  party  may  be  enforced,  regulated, 
defined  or  limited,  or  otherwise  affecting  the  title  to  such  property. 

Even  though  there  be  specific  properly  within  the  State  owned  by  a  foreign 
defendant  corporation,  which  might  be  subject  to  an  action  in  rem^o  as  to 
authorize  service  by  publication  under  section  438  of  the  Code  of  Civil  Pro- 
cedure, the  order  should  not  be  granted  if  the  complaint  fail  to  allege  facts 
showing  a  right  to  enforce  a  legal  or  equitable  title  to  the  property.    Id 

Divorce  —  general  appearance  equivalent  to  personal  service. 
Bee  Pkacticb,  6. 

FUBUO  OFFICEB. 

1.  Act  virtute  officii.  If  a  public  officer  in  performing  an  act  within  the  gen- 
eral scope  of  his  authority  commits  an  error  or  even  abuses  the  confidence  which 
the  law  reposes  in  him,  he  is  nevertheless  acting  virttUe  officii.  Cordey  v.  Carney, 
887.        * 

3.  Same — torongful  as$e$$ment  —  action  for  damaget  —  tentte.  Thus,  where 
town  assessors  wrongfully  assess  the  personal  property  of  a  non-resident,  the 
act  is  done  by  virtue  of  their  ofiice,  and  the  venue  of  an  action  against  them  to 
recover  damages  sustained  by  the  payment  of  the  tax  should,  by  virtue  of  sub- 
division 2  of  section  083  of  the  Code  of  Civil  Procedure,  be  changed  to  the  county 
where  the  cause  of  action  arose.    Id. 

8.  Attorney- Oeneral — riglU  to  eus  not  exdueite — State  lands.  The  Attorney- 
General  is  not  the  sole  person  authorized  to  represent  the  State  as  attorney  in 
bringing  actions  in  the  name  of  the  People,  for  various  State  boards  are  permitted 
by  statute  to  bring  such  actions  through  special  counsel.  People  v.  Scmta  Clara 
Lvmber  Co.,  616. 

4.  Forest,  Fish  and  Game  Commission  —  special  counsel  —  trespass.  Under  the 
statutes  in  force  on  May  81, 1904,  the  Forest,  Fish  and  Game  Commission  had 
authority  to  sue  in  the  name  of  the  People  for  damages  for  trespass  upon  lands 
in  the  forest  preserve,  and  the  Attorney -General  has  no  ri^ht  to  be  substituted 
as  attorney  in  place  of  special  counsel  acting  for  said  Commission.    Id. 

5.  Same — judgment  impairing  States  title  —  stipulation  —  motion  to  vacais. 
But  the  Attorney-General,  being  the  chief  law  officer  of  the  State,  may  move  the 
court  to  vacate  a  judgment  in  such  action  entered  against  the  State  upon  a  stipu- 
lation by  the  Forest,  Fish  and  Game  Commission  upon  the  ground  that  said  Com- 
mission, knowing  the  State  to  be  owner  of  the  lands  in  question,  stipulated  that 
judgment  might  be  taken  against  it  dismissing  the  complaint  and  adjudging 
that  the  State  was  not  the  owner.    Id. 

Power  of  town  constable  to  make  arrest  in  county. 
See  Arrbst,  1. 

Commissioner  of  Excise  —  powers. 
See  Intoxicating  Liquors,  8. 

Commissioner  of  highways  —  failure  to  repair  road  —  personal  injuries. 
See  Nboliobnge,  2S. 

See  ATTORHBT-GsinSRAL. 
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PX7BLIC  SEBVICE  COTtLMIBBlON. 

Competition  between  railroads—  purpose  of  statute. 
See  Railroad,  11. 

See  Railroad  Commission. 

FX7BLIC  SEBVICE  GOBPOBATION. 

Electric  lighting— discrimination  between  purchasers  — contract  oonstroed. 
See  Gas  and  Electricity,  4. 

See  Railroad. 

BAIIAOAD. 

1.  Franchise  construed— license  fees,  A  grant  of  a  street  railroad  franchise 
providing  tliat  the  cars  shall  be  licensed  by  the  mayor  and  that  the  grantees  shall 
pay  an  annual  fee  per  car  for  such  license  requires  the  holder  of  the  franchise  to 
pay  for  each  car  run  over  the  line,  not  merely  for  the  greatest  number  in  daily 
use  during  the  year.     City  of  New  York  v.  Nevo  York  City  Bailtoay  Co.,  36. 

2.  Same  —  estoppel — practical  eonstruclion.  A  claim  that  there  was  a  practi- 
cal construction  of  the  contract  by  reason  of  the  city's  acceptance  of  license  fees 
on  the  latter  basis  in  formeryears  is  unfounded,  since  the  city  was  not  estopped 
by  the  act  of  its  fiscal  officer  and,  moreover,  the  contract  is  too  plain  for  the 
application  of  the  rule  of  practical  construction. 

Such  grant  is  to  be  construed  most  favorably  to  the  public.    Id. 

3.  Franchise  construed— license  fees.  Where  a  ffrant  of  a  street  railroad  fran- 
chise provides  that  each  car  to  be  used  on  the  road  shall  be  annually  licensed  bj 
the  mayor  and  that  the  common  council  fix  the  amount  of  such  license,  which  is 
done  by  an  ordinance  fixing  a  certain  sum  for  each  and  every  car,  the  grant  and 
ordinance  taken  together  require  a  license  for  each  car  operated.  City  of  Neva 
York  V.  Nevi  York  City  Bailtoay  Co.,  39. 

4.  Judgment  —  license  fees.  A  judgment  in  a  prior  action  is  not  a  bar  to  an 
action  by  a  city  to  recover  license  fees  for  each  car  operated  on  a  street  rail- 
road, where  it  appears  that  the  judgment  was  based  on  a  stipulation  as  to  the 
greatest  number  of  cars  used;  that  the  practice  was  to  pay  license  fees  on  that 
basis,  and  the  right  of  the  city  to  recover  for  each  car  operated  on  the  line  was 
not  presented  for  adjudication  or  decided.  City  of  New  York  v.  New  York  City 
Railway  Co.,  42. 

5.  Penalty  — trial— reasonabUe  doubt.  On  the  enforcement  of  a  statute  impos- 
ing a  penalty,  the  party  from  whom  the  penalty  is  claimed  has  the  benefit  of 
any  reasonable  doubt.    McCarthy  v.  International  Railway  Co.,  182. 

6.  Railroad  Law,  section  39  —  exceesive  fare.  Where  plaintiff  procured  a  trans- 
fer which  was  improperly  punched  as  to  time,  but  it  does  not  appear  that  this 
was  done  intentionally  or  otherwise  than  by  mistake,  and  the  conductor  on  the 
second  car  refused  to  receive  the  transfer,  the  overcharge  was,  in  view  of  the 
company's  large  business  and  the  other  facts,  "through  inadvertence  or  mistake 
not  amounting  to  gross  negligence,"  and  a  penalty  under  section  39  of  the 
Railroad  Law  cannot  be  recovered.    Id. 

7.  Certificate  of  public  convenience — section  69,  Railroad  Law.  That  part  of  a 
traction  company's  proposed  line  parallels  the  route  of  another  trolley  road  which 
has  made  litUe,  if  any,  progress  in  construction,  is  only  one  of  the  facts  to  be  con- 
sidered in  determining  whether  a  certificate  of  public  convenience  and  necessity 
should  be  granted  where  the  route  of  the  traction  company  is  to  be  much  more 
extended  than  that  of  the  trolley  road.  People  ex  rel.  Roddand  Railroad  Co.  v. 
Aldridge,  484. 

8.  Same — prior  determination  not  res  adjudicala.  A  prior  determination  of  the 
Board  of  Railroad  Commissionera  that  another  trolley  road  should  not  use  a  pub- 
lic avenue  is  not  res  adjudicata  as  to  whether  public  necessity  requires  a  railroad 
upon  that  avenue  on  the  subsequent  application  of  a  traction  company,  and  where 
the  necessity  of  a  road  is  admitted,  ana  it  appears  that  the  village  authorities  will 
have  power  to  determine  the  details  of  the  construction  on  the  avenue,  a  certiticate 
of  convenience  and  necessity  granted  to  the  traction  company  will  be  upheld.    Id. 

9.  Public  convenience  —  sections  59,  60,  Railroad  Law.  A  proposed  railroad 
which  for  one-third  its  length  runs  through  a  region  where  public  necessity  calls 
for  a  road,  will  not  be  denied  a  certificate  of  public  convenience  and  necessity 
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because  there  are  seyeral  existing  roads  each  of  which  parallels  its  route  for  a  part 

of  the  distance. 

That  the  proposed  road  would  give  another  outlet  for  coal  into  the  eastern  States 
and  give  the  public  the  advantage  of  competition  in  its  transportation,  is  a  point  in 
favor  of  the  issuance  of  a  certificate,  especially  where  it  appears  that  the  existing 
roads  are  unable  to  handle  the  freight  offered  for  transport.  People  ex  rd,  D.  A 
H.  Co.  V.  Board  of  Railroad  Comre.,  41K3. 

10.  Same — highvoay  eromngs.  The  final  determination  as  to  whether  crossings 
shall  be  at,  above  or  below  grade  is  to  be  made  in  a  proceeding  subsequent  to  the 
proceeding  for  the  issuance  of  a  certificate  of  public  convenience  and  necessity.  Id. 

11.  Same  —  competition.  It  ieeme,  that  it  is  not  the  policy  of  the  State,  in  regu- 
lating rates  and  facilities  of  railroads,  through  the  Public  Service  Commission,  to 
do  away  entirely  with  public  benefits  arising  from  competition.    Id. 

12.  Negligence  —  injure/  to  eetraye  —  statutes  eonstmed.  At  common  law  a  rnil. 
road  company  is  not  liable  for  injury  to  estrays  which  go  upon  its  lands,  unless 
caused  by  its  reckless,  wanton,  or  malicious  acts. 

Although  the  common-law  rule  was  changed  on  the  enactment  of  section  8 
of  chapter  282  of  the  Laws  of  1854,  imposing  a  liability  on  railroads  for  neg- 
ligence in  failing  to  keep  cattle  guards  in  repair,  the  common  law  was  aeun 
made  operative  on  the  enactment  of  chapter  676  of  the  Laws  of  1892,  amending 
section  32  of  the  Railroad  Law,  for  said  amendment  only  charged  railroads  with 
liability  for  negligence  in  maintaining  fences  and  omitted  the  former  provision 
making  it  negligence  to  fail  to  keep  cattle  guards  in  repair.  Baieman  v.  Rutland 
Railroad  Co.,  511. 

Collision  at  crossing  in  city  —  effect  of  ordinance  as  to  speed  of  trains  on  care 
required  of  pedestrian. 

Jordan  v.  Erie  R.  R.  Co.,  919. 

Traffic  agreement  between  roads  —  trust  certificates  —  injunction  restraining 
execution  thereof  denied  minority  stockholder  —  temporary  injunction  modified. 
Bee  CoRFORATioN,  5,  6. 

Condemnation  of  easements  for  elevated  structure  —  damages  —  possible 
benefits  deducted. 

See  Eminent  Domain,  1,  2. 
Removal  of  inflammable  material  from  right  of  way. 
See  Forest,  Fish  and  Qamb. 

Injury  to  employee  while  coupling  cars. 

See  Negligence,  5. 
Injury  to  employee  while  coupling  cars  —  acts  of  superintendent. 

See  Negligence,  9. 
Railroad  Law  —  conductor  as  vice-principal. 

See  Negligence,  9. 
Pedestrian  killed  —  freedom  from  contributory  negligence  —  damages. 

iSstf  Negligence,  12,  18. 

Employee  killed  by  collision  — res  ipsa  loquitur  applicable  to  servant. 
See  Negligence,  15,  16. 

Injury  to  servant  loading  rails  on  car  —  negligence  of  superintendent 

See  Negligence,  22. 
Collision  —  injury  to  passenger. 

See  Negligence,  24. 

Statute  exempting  lessor  of  municipal  subwav  from  taxation  other  than  on 
real  property  —special  franchise  tax  not  collectible. 

See  Tax,  8-10. 
Over  abandoned  course  of  river — drawbridge  unnecessary. 

See  Watercourse. 

KAILBOAD  COMMISSION. 

Determination  as  to  public  necessity,  when  not  res  adjudieat 

See  Railroad,  8. 
Proposed  railroad  —  separate  proceedings  to  determine  highway  crossings 

See  Railroad,  10. 
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BEAL  ESTATE. 

Heatrictive  covenants— agreement  to  huert. 
See  Pleading,  18. 

BEAL  PBOPBBTT. 

1.  Equitable  reconternon — proeeedi  of  landi  of  inewrable  idiai.  Section  3309  of 
the  Code  of  Civil  Procedure,  providing  that  upon  the  sale  of  real  estate  of  ao 
infant  or  incompetent  person  the  proceeds  are  deemed  property  of  the  same 
nature  as  the  estate  or  interest  sold  until  the  infant  arrives  at  full  age  or  the 
incompetency  is  removed,  should  be  construed  to  mean  that  such  equitable 
reconversion  continues  during  the  entire  lifetime  of  a  person  who  is  an  incuxable 
idiot  and  does  not  end  at  his  majority.      Matter  of  McMUlan,  155. 

2.  Same  —  devolution  of  property  —  dutribution  and  descent  to  maternal  emd 
paternal  coUaterale.  It  follows  that  upon  the  death  of  such  idiot  his  personal 
prot)ertv  goes  to  his  next  of  kin,  but  the  proceeds  o£  the  sale  of  lands  go  to  hia 
heirs,  although  his  minority  had  expired. 

Where  an  intestate  died  at  the  time  when  chapter  819  of  the  Laws  of  1898  was 
in  effect,  allowing  representation  on  the  distribution  of  personal  estate  in  the 
same  manner  as  allowed  by  law  in  reference  to  real  estate,  and  the  only  sur- 
viving next  of  kin  were  an  aunt  and  the  descendants  of  deceased  uncles  and 
an  aunt,  the  living  aunt  takes  one  share,  while  the  descendants  of  deceased 
uncles  and  the  aunt  take  their  ancestor's  share  per  stirpes. 

When  on  the  death  of  an  intestate  there  are  no  brothers  and  sisters  or  their 
descendants  and  no  heirs  entitled  to  take  under  any  of  the  sections  preceding 
section  288  of  the  Real  Property  Law,  but  only  the  descendants  of  a  brother 
and  sister  of  the  intestate's  mother  and  a  paternal  aunt  and  the  descendants  of 
a  paternal  uncle,  real  property  which  came  to  the  intestate  ifrom  his  mother 
goes  to  the  cousins  on  the  maternal  side  to  the  exclusion  of  collaterals  on  the 
paternal  side.    Id. 

3.  Eguitadle  relation  of  vendor  and  purchaser  after  execution  of  e^ntraet.  The 
vendee  under  an  executory  contract  for  the  purchase  and  sale  of  lands  has  tiie 
equitable  title,  which  the  vendor  holds  merely  as  security  for  the  payment  of  the 
purchase  money.     Clarke  v.  Long  Island  Realty  Co.,  282. 

4.  Sams — effect  of  condemnation  proceedings — earncht  money.  When  after  the 
execution  of  such  contract  the  premises  are  taken  by  eminent  domain,  the  dam- 
ages awarded  belong  lo  the  vendee,  subject  to  the  Uen  of  Uie  vendor  who  hoUs 
the  award  as  trustee  for  the  vendee. 

Hence,  although  after  the  execution  of  such  contract  and  before  the  payment 
of  earnest  money  the  premises  are  taken  by  eminent  domain,  the  vendee  is  not 
entitled  to  recover  a  subsequent  deposit  on  the  theoiy  that  the  contract  of  sale 
was  made  by  him  under  a  mistake  of  fact.    Id. 

5.  Dower — election  —  insanity  of  teidow  —  vendor  and  purchaser  —  conveyance 
subject  to  dower,  A  widow's  right  of  election  between  dower  and  a  testamentary 
provision  in  lieu  thereof  is  wholly  personal,  and  where  she  is  insane  at  the  time 
of  the  testator's  death  and  continues  so,  her  silence  or  failure  to  enter  or  to  com- 
mence action  for  dower  is  not  an  election  to  accept  the  testamentary  provision 
under  section  181  of  the  Real  Property  Law. 

Even  though  a  committee  has  been  appointed  and  the  widow  b  confined  in 
an  asylum,  the  State  Commission  in  Lunacy  has  no  authority  to  elect  on  her 
behalf. 

Hence,  the  ^ntee  of  the  husband's  executors  takes  subject  to  the  dower 
rights  of  the  insane  widow,  and  his  title  is  not  unincumbered.  CamardeUa  v. 
Schwartz,  884. 

6.  Riparian  rights.  A&  owner  of  the  upland  on  the  shores  of  New  York  bay 
has  a  right  to  exclude  the  public  from  the  use  of  the  dry  land  lyinff  between 
high  and  low-water  mark  in  front  of  his  premises.  Barnes  v.  Midland  Railroad 
Terminal  Co.,  485. 

7.  Same — obstruction  of  highway — injunction.  Where  defendant  holds  lands 
under  water,  occupied  by  a  pier,  by  letters  patent  from  the  State  on  condition  that 
it  shall  not  obstruct  the  passage  of  the  public  across  the  land  between  high  and 
low- water  mark,  an  action  by  an  indlviaual  to  preserve  to  the  public  by  iniunc- 
tion  the  right  to  use  the  land  as  a  highway  does  not  lie,  since  the  conmtion 
was  not  intended  to  reserve  to  the  public  a  right  it  did  not  possess. 

The  State  alone  can  bring  such  an  action. 
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A  landowner  who  has  saffered  Bpecial  damage  by  the  CQiistruction  of  a  build- 
ing in  a  public  highway  so  as  to  prevent  its  use  by  the  public  at  the  places  of 
such  encroachment,  and  by  the  discharge  of  sewage  on  his  premises,  is  entitled 
to  an  injunction  and  to  recover  the  damages  sustained.    Id, 

8.  Same  —  nuisance,  A  pier  not  interfering  with  navigation  or  with  any 
authorized  public  use  of  the  water  is  not  a  nuisance.    Id, 

9.  Pariitum  betuteen  eotenanii  —  Uaidlity  of  eotenani  in  poaaeuion  for  mesne 
profits  —  interlocutory  judgment.  In  the  absence  of  an  agreement  to  the  contrary 
a  tenant  in  possession  of  lands  is  only  liable  to  account  to  his  cotenant  for  sums 
actually  received,  and  is  entitled  to  an  allowance  for  taxes  paid  and  sums  spent 
in  keeping  the  premises  in  ordinary  repair.  The  same  rule  applies  where  he 
actually  occupies  the  premises  himself. 

A  tenant  in  common  is  only  liable  for  mesne  profits  where  he  has  been  ousted 
by  his  cotenant,  and  where  such  tenant  is  in  possession  under  a  belief  that  he 
owns  the  entire  title  and  it  does  not  appear  that  he  asserted  the  same  against 
cotenants  or  made  any  adverse  claim,  and  they  did  not  know  of  their  interest  in 
the  lands  until  the  time  of  bringing  an  action  for  partition,  the  rule  applicable 
in  cases  of  ouster  does  not  apply.  # 

Where  in  an  action  to  partition  lands  held  in  common  the  interlocutory  judg- 
ment reguires  the  referee  "to  take  and  state  an  account  of  the  rents  and 
profits  of  'said  premises  collected  and  received "  by  a  tenant  in  possession 
during  a  certain  period,  the  tenant  is  liable  only  for  sums  actually  collected 
less  sums  paid  out.    Adams  v.  Bristol,  660. 

10.  Same  —  affirmance  on  appeal  —  tohsn  res  adjudieata  m  to  liability  —  Statute 
of  Limitations.  Moreover,  when  such  interlocutory  judgment  has  been  affirmed 
upon  appeal  the  extent  of  the  liability  for  rents  and  profits  cannot  subsequently 
be  questioned. 

Such  interlocutory  judgment  is  res  adjudieata  as  to  the  period  for  which  the 
defendant  must  account  for  rents. 

Section  1531  of  the  Code  of  Civil  Procedure  limiting  a  recovery  of  rents  and 
profits  or  the  value  of  use  and  occupation  to  a  term  not  exceeding  six  years 
applies  only  to  actions  of  ejectment,  and  it  seems,  that  renta  for  a  longer  period 
may  be  recovered  in  an  action  for  partition.    Id, 

Reservation  in  deed  construed. 

McAnerney  v.  Bernstein,  906. 

Eminent  domain  —  statute  permitting  construction  of  elevated  railroad  on  city 
street — right  to  condemn  easement  to  erect  staurways  on  intersecting  street. 
ifatter  of  Manhattan  R.  Co.,  907. 

Sand  placed  on  land  for  storage  is  personalty  —  conversion  by  grantee  of  land. 

See  CONTERSION,  1. 

Condemnation  of  easements  for  elevated  structure — damages — possible 
benefits  deducted. 

See  Eminent  Domain,  1,  2. 

Equitable  lien  — proof  of  advancements  under  promise  to  convey  by  will 
insufficient  to  establish. 
See  Equity,  1. 

Action^for  specific  performance  —  trivial  objections  —  relief  denied. 
See  Equity,  2. 

Evidence  —  proof  of  contract  with  plaintiffs  deceased  ancestor — deed  in 
escrow. 

See  EviDBNCB,  4-7. 

Damage  by  telephone  poles  —  contract  for  right  of  way  construed. 
See  G he,  and  ELECTRicriY,  1-3. 

When  apartment  house  not  tenement  —  liability  for  injury  to  tenant  in 
hallway. 

See  Landlord  and  Tenant,  3,  4. 

Pleading— comphihit  to  foreclose  mortgage —sufficient  allegation  as  to  title. 
&e  Mortgage,  1. 
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BEAI4  PBOPEBTY— On^tnu^. 
ForecloBure  of  mortgage  —  when  lands  prinuuty  fund  for  payment 
See  MoRTGAGB,  2. 

Highway  —  assessment  for  street  openings. 
See  Municipal  Corpobations,  14,  16. 

Employees  of  sub-contractor  not  trespassers. 
See  Nboliqbncb,  26. 

Encroachment  of  show  window  on  street — action  by  individual  to  abate  ~ 
special  damages  essential. 
See  NuisANCB,  1,  2. 

Recovery  of  proceeds  of  sale  —  trust  agreement. 
See  Plbading,  2,  d. 

Commissions  to  agent  on  sale  of  land. 

See  Principal  and  Agbkt,  1,  2,  4. 

Bailroad  right  of  way  —  necessity  for  cattle  guards  —  stfttute^  construed. 
See  liAiLROAD,  12. 

Agreement  to  sell  land  —  breach  by  refusal  to  execute  formal  writing. 
See  Vbndor  and  Pubchasbr. 

life  estate  with  contingent  remainder  —  effect  of  judgment  construing  wilL 
See  Will,  5. 

See  DowBR. 

See  Landlord  and  Tenant. 

See  MoRTGAOB. 

See  Tax. 

See  Yf  ILL, 

BECEIPT. 

/S60  Payment. 

BECEIVER. 

Of  rents  and  profits— when  consent  of  United  States  court  required. 
Levy  V.  Blodi,  943. 

Liquidation  agreement  affecting  assignment  of  property. 
See  Contract,  7-9. 

Of  partnership  property  acquired  after  dissolution  of  partnership. 

See  PARTNBRSHIFy  7. 

BEFEBENCE. 

Pmoersof  r^eree  to  Tieofr  and  determine — appeal.  Where  the  referee  in  such 
action  is  appointed  to  "hear,  try  and  determine,"  he  has  the  same  power  as  the 
Special  Term,  which  cannot  review,  reverse  or  set  aside  his  decision.  Such  review 
must  be  had  by  appeal  from  the  judgment.     Ward  v.  Bnmson^  608. 

Action  for  legal  services. 

Northrop  v.  Butler,  906. 

Proper  judgment  directed  without  new  trial. 
See  Appbal,  8,  9. 

Divorce  action — affidavit  as  to  service  of  summons  —  general  appearance. 
See  Practice,  7. 

BELEASE. 

Liquor  tax  bond  —  discharge  of  surety  by  Commissioner  of  Excise. 

See  Intoxicating  Liquors,  8. 
Personal  injuries — fraud  and  misrepresentation. 

See  ]m  EGLIGBNCE,  6. 

Bill  of  particulars  as  to  acts  constituting  denied. 
See  Pleading,  28. 

BEMOVAI.. 

Of  cause  to  Federal  court 
See  Court,  8-6. 

BES  AD  JTTDIC  ATA. 

See  Judgment. 
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ZtJfiVlBED  STATUTES. 

See  Statutbs. 

SIPABIAK  BIGHTa 

See  Watebcoubsb. 

BOBBEBY. 

Trial  ~  evidence  of  declaration  of  acoomplice  made  in  absence  of  defendant  — 
—  when  no  eround  for  reveraaL 
SeeJjBiuE,  5. 

KXJLE8. 

[Por  tableof  the  (General  Rules  of  Practice  cited  and  construed  in  this  volume, 
see  ante,  p.  Ivi.] 

SALE. 

1.  Of  entire  stock  of  merehandtee — pretumption  of  fraud — ehapier  569  of  the 
Lawe  of  1904  constitutiontU,  Chapter  069  of  the  Laws  of  1904,  providing  that 
the  sale  of  any  portion  of  a  stock  of  merchandise  other  than  in  the  ordinary 
course  of  trade,  etc.,  shall  be  presumed  to  be  fraudulent  and  void  as  against  the 
creditors  of  the  seller,  with  certain  exceptions,  is  constitutional,  for  it  creates 
merely  a  rule  of  evidence  and  does  not  make  such  sale  absolutely  void  as  did  the 
former  statute. 

Where  a  merchant  sells  his  entire  stock  of  eggs,  save  four  cases  which  were 
broken,  to  his  brother-in-law,  who  testified  that  he  was  an  egg  dealer  and  a 
carpenter,  but  whose  testimony  is  vague  and  unsatisfactory,  and  there  is  no 
proof  that  the  seller  complied  with  the  requirements  of  chapter  569  of  the  Laws 
of  1904,  the  sale  is  presumptively  fraudulent.    Sprintz  v.  Saxton,  421. 

2.  Quantum  meruit  —  complaint.  Where  plaintiff  asserts  that  defendant 
accepted  a  certain  ice  machine  different  from  the  one  contracted  for,  and  demands 
its  value,  the  action  is  on  quantum  meruit,  and  on  a  denial  of  the  acceptance  bv 
the  defendant,  that  question  is  for  the  jury.    MeU-  Porter  Co,  v.  Heineman,  713. 

3.  Same  —  evidence  of  value.  The  value  of  the  machine  is  also  for  the  Jury, 
and  on  that  question  it  is  error  to  allow  the  plaintiff  to  show  the  difference  in 
value  between  the  machine  contracted  for  and  that  delivered.  The  value  must 
be  shown  by  witnesses  familiar  with  the  market  price  of  the  machine  installed.    Id. 

4.  New  trial — etare  decisis.  Where  the  Appellate  Division  has  held  a  com- 
plaint to  be  on  quantum  meruit,  the  trial  court  should  follow  the  decision.    Id. 

Mortgage  to  secure  purchase  price  — taking  possession  of  property  by 
mortgagee. 

See  GoNSPiRACT,  2. 

Breach  of  contract  —  damages  measured  by  market  value,  not  specific  sales. 
See  Contract,  5. 

Transaction  constituting  conditional  sale. 
See  Contract,  6. 

Agreement  to  purchase  business  —  when  minds  of  parties  do  not  meet. 
See  Contract,  10. 

Agent  selling  goods  on  commission  not  partner. 
See  Crime,  6. 

Intoxicating  liquors  sold  on  Sunday — evidence. 
See  Intoxicating  LiquoRs,  1. 

Municipal  building  contract  —  purchase  of  material  from  one  employing  work- 
men more  than  eight  hours  per  day  contrary  to  Labor  Law. 
See  Labor  Law. 

Executory  contract  —  equitable  title  to  land. 
See  RsAii  Property.  3,  4. 

Election  as  to  ground  of  recovery. 
See  Trial,  2. 

Of  real  property. 

See  VENDOR  AND  PXTBOHASER. 

SCHOOL. 

Ref  undingexcessive  tax  —  retroactive  statute  construed. 
See  Tax,  1-4, 
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SEOBET  FBOGESS. 

Injunctioo  restraining  fonner  employee  from  using  or  diackiung  secret  proc- 
ess —  **  process  "  defined  —  unfair  competition. 

EasUm  Extracting  Co,  v.  Qreater  New  York  ExtractiTig  Co.^  928. 

SEPARATION. 

See  Husband  and  Wifb. 

SEBVICEa 

1.  Evidence  —  cietion  to  recover  for  profestionai  senneei — rdmiting  infereneee 
from  bill  rendered.  Where  in  an  action  by  a  physician  for  professional  services 
rendered  to  a  sister  of  the  defendant,  a  bill  rendered  charging  the  aerrices  to  the 
sister  has  been  put  in  evidence,  it  is  error  to  exclude  evidence  bjr  the  plaiotiff 
as  to  whether  he  had  any  conversation  with  the  sister  about  the  bill,  or  whether 
he  had  any  agreement  with  her  as  to  the  performance  of  the  services  or  whether 
he  had  charged  the  same  on  his  books  to  the  sister,  or  whether  the  defendant 
stated  that  tlie  sister  was  to  pay  the  bill.  Such  evidence  is  admissible  to  rebut 
the  inferences  arising  from  the  bill  aa  made  out.    Lewie  v.  Du  Bois,  614. 

2.  MkUeal  services  rendered  to  married  daughter — request  by  mdker — liability. 
A  person  who  is  under  no  obligation  to  supply  medical  attendance  for  another 
does  not  become  liable  for  professional  services  rendered  by  a  physidan  by 
merely  requesting  him  to  attend  the  patient. 

Thus,  a  mother  by  asking  a  physician  to  attend  her  married  daughter,  with 
the  acquiescence  of  the  husband,  does  not  become  liable  for  the  services  rendered 
in  the  absence  of  an  express  agreement  to  pay.    MacQuire  v.  Hughes,  637. 

3.  Same — trial — Uas  ofteitness.  Where,  in  an  action  to  recover  for  profes- 
sional services  rendered  to  the  defendant's  daughter,  a  physician  has  given  expert 
testimony  as  to  the  value  of  the  plaintiffs  services,  it  is  error  to  refuse  to  allow 
the  defendant  on  cross-examination  to  show  that  the  witness,  having  sued  the 
defendant  for  similar  services,  had  failed  to  recover.  Such  evidence  la  admissi- 
ble to  show  prejudice  or  bias  of  the  witness.    Id, 

See  Mastbb  and  Sertant. 

SESSION  LA  Wa 

[For  table  containing  all  Session  Laws  cited  and  construed  in  this  volume,  see 
ante,  p.  Ivi.] 

SEVERANCE. 

Of  causes  of  action. 
.     See  Practicb,  6. 

Legal  and  equitable  defenses — motion  for  separate  trial. 
See  Practice,  9. 

SLANDER.  • 

Defenses — demurrer  —  costs.  In  an  action  for  slander,  facts  showing  provo- 
cation are  good  as  a  partial  defense;  but  a  demurrer  will  be  sustained  to  an  alle- 
gation of  ^ts  neither  provocative  nor  brought  to  the  defendant's  knowledge, 
before  the  slander. 

Although  demurrers  to  various  defenses  have  been  sustained,  an  amendment 
should  be  conditioned  on  the  payment  of  a  single  bill  of  costs.  Andms  v. 
Harris,  664. 

SPECIFIC  PEBFOBMANCE. 

Action  for  specific  performance  of  contract  to  convey  land. 
See  Contract,  15. 

Action  for — trivial  objections — relief  denied. 
See  Equity,  2. 

Covenant  to  renew  lease  —  damages  where  property  condemned. 

See  LA27DLORD  AND  TENANT,  2. 

STABE  DECISia 

Opinion  of  Appellate  Division  binding  on  trial  court. 

iSsdSALB,  4. 


.^ 
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STATE. 

Judgment  mgainst— interett 
See  JuDOMBNT,  4,  5. 

Jurisdiction  of  courts. 
See  CouBT,  6,  7. 

STATUTE  OF  FBAUDS. 

Power  of  Legislature  to  require  contract  to  be  in  writing. 
See  CJoNSTiTUTioNAL  Law,  4. 

Contract  to  form  partnership  to  purchase  lands  —  parol  evidence  to  explain. 
See  Contract,  1,  2. 

STATUTESb 

1.  Ueeof  terme  judicially  construed.  Where  the  Legislature  in  a  later  statute 
uses  the  terms  of  a  prior  one  which  has  received  judicial  construction,  it  adopts 
the  prior  construction.     McUter  of  Baird,  4S$. 

3.  Similar  acts  cU  same  eeseion  —  preeumption.  Where  two  acts  are  passed  at 
the  same  session  it  is  presumed  that  the  Legislature  did  not  intend  to  repeal  the 
earlier  act  by  implication.     People  ex  rel.  Interborough  R,  T,  Co,  v.  Tax  Goimn,^  610. 

Act  requiring  written  consent  for  use  of  portrait  in  advertising  —  obligations 
of  contract. 

See  Constitutional  Law,  1-4. 

Railroad  Law  —  provision  as  to  cattle  guards  construed. 
See  Railroad,  12. 

Retroactive  statute  for  refunding  excessive  school  tax  constitutloaal  —  power 
of  Legislature. 

See  Tax,  1-4. 

[For  tables  of  Session  Laws  and  Statutes  cited  and  construed  in  this  volume, 
see  aiUe,  p.  Ivi.] 

STATXrrOBY  CONSTBTJCnON. 

See  Statutes. 

STAY. 

Practice  — stay  of  judgment.  On  the  enforcement  of  a  decree  requiring  certain 
work  to  be  done  by  the  defendants  on  the  premises  of  the  plaintiff,  wnere  the 
plaintiff  refuses  to  let  the  defendants  enter  her  premises  to  do  the  work,  the  court 
has  inherent  power  to  stay  the  operation  of  the  iudgment  until  the  plaintiff  notifies 
the  defendants  of  her  readiness  to  afford  them  access  to  the  premises  at  ail 
reasonable  hours  for  the  purpose  of  performing  the  work.     Groffs  v.  Buff,  81. 

Invalid  removal  to  Federal  court  does  not  operate  as  stay. 
See  Court,  4. 

STIFITLATIOir. 

Agreement  to  open  default, 
See  Practice,  2. 

Motion  by  Attorney-General  to  vacate  Judgment  entered  on  fiaudulent 
stipulation. 

See  Public  Officer,  6. 

STOOEHOLDEB'S  ACTION. 

Right  to  inspection  oi  books. 
See  Corporation,  4. 

Suit  by  minority  holders  to  enjoin  execution  of  traffic  agreement 
See  CoRPORATioir,  5,  6. 

STOCKS  AND  BONDS. 

Preferred  cumulative  stock — when  entitled  to  preference  over  subaequent  Issae. 
See  Corporation,  8. 

STBEBT  TJATTiBOAD. 

See  Railroad. 
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8UBBOOATI0H. 

Bank  not  sabrogated  to  lights  of  citj  where  proceeds  of  fcMged  csbec^  used  u 
pay  taxes. 

See  Bills  aivd  Kotes,  5. 

SUMMABY  FBOCBEDnrG& 

Assignmeiit  of  lease  without  authority — power  of  attorney. 
See  Frihcipal  asd  Agent,  3 

SUlOEDNa 

Serrioe  by  publicatioa  on  foreign  corpoiation. 
See  Pbocbs8»  1-4. 

SUPEBVISOBS. 

Power  of —illegal  aaseaBment  to  pay  claims  disallowed  by  town  board. 
See  Tax,  5-7. 

SUPPLEMENT ABY  PBOGEEDIEG& 

Contempt  of  court  by  default  in  appearing. 
See  €k>NTiEMPT  of  Court. 

SUSETY. 

See  GuASAHTT  ahd  Subbttbhip. 

SUBBOGATE. 

Decree — action  in  Supreme  Court  to  enforce — party. 
See  JuDOMJurr,  6-8. 

See  EXBCUTOBS  ahd  AOMIRIBTRATOIia 

See  Will. 
TAX. 

1.  Bifundina  exeeuive  eehool  tax^retroaetw  itatttU,  Section  256  of  the  Ttx 
Law,  as  amended  by  chapter  721  of  the  Laws  of  1907,  providing  in  substance  tlut 
when  a  tax  shall  have  been  levied  and  collected  in  a  school  district  on  an  assess 
ment,  the  value  of  which  has  been  ascertained  from  the  town  assessment  roll  and 
such  assessment  roll  has  been  adjudged  to  have  been  erroneous,  the  trustees  tA. 
the  school  district  shall  allow  the  person  taxed  the  amount  paid  by  him  in  excess 
of  the  proper  tax,  with  interest,  is  retroactive.  Hence,  a  person  who  by  certionri 
under  chapter  269  of  the  Laws  of  1880  has  secured  a  reduction  in  valuations  made 
by  town  assessors  is  entitled  to  a  refund  of  a  part  of  the  school  taxes  snbsequentlj 
paid,  although  at  the  time  the  school  tax  was  paid  the  act  of  1880  had  been 
repealed  by  the  Tiix  Law.    People  ex  rd.  Eckereon  v.  Board  of  Educatimi,  411 

2.  Same  —  estoppel.  Such  taxpayer  is  not  estopped  from  recovering  a  por- 
tion of  the  school  tax,  although  under  section  68  of  title  7  of  chapter  55o  of  the 
Laws  of  1864,  then  in  force,  he  had  an  opportunity  to  review  the  school  tax  of 
which  he  did  not  avail  himself,  for  chapter  721  of  the  Laws  of  1907  affords  a  nev 
statutory  scheme  for  the  refund  of  excessive  payments. 

Nor  is  he  estopped  because  his  payment  was  voluntary,  as  the  mere  fact  that 
the  payment  of  a  tax  is  voluntary  does  not  debar  the  Legislature  from  pro- 
viding for  the  refund  of  that  part  which  is  excessive. 

The  Legislature  has  power  to  authorize  the  refunding  of  an  excessive  tax 
by  retroactive  statute.    Id. 

8.  Sams — court  —  eongtruetion  of  Hatutee,  Although  the  practical  effect  of  an 
act  may  be  considered  by  the  courts  in  arriving  at  we  legislative  intent,  they 
cannot  under  the  guise  of  interpretation  nullify  or  limit  a  statute  because  thqr 
may  not  approve  or  its  policy  or  scope.  Legislative  policy  is  not  the  concern 
of  the  courts  so  long  as  an  enactment  is  within  the  Constitution. 

The  courts  must  enforce  the  provision  of  said  statute  allowing  interest  on 
the  amount  refunded,  although  the  effect  thereof  is  to  give  an  interest-paying 
investment  to  the  person  ta^^ed.    Id. 

4.  CoTuiitutional  law.  Said  statute  of  1907  requiring  the  refunding  of  an 
excessive  school  tax  is  not  unconstitutional  as  imposing  upon  one  person  the 
debt  of  another,  for  taxes  are  not  to  be  regarded  as  debts  within  the  constitutional 
prohibition,  and  even  if  so  considered  the  statute  merely  returns  to  the  debtor 
the  excess  paid  over  that  due  and  does  not  make  a  donation  or  gift. 
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TAX—  Continued, 

Said  statute  of  1907  is  not  obnoxious  to  section  6  of  article  7  of  the  State  Con- 
stitution prohibiting  the  allowance  of  stale  claims  against  the  State.    Id, 

5.  Town  —  ilUgal  aueument  to  pay  cUiifM  disallowed  by  town  board — injunction. 
Supervisors  are  without  authority  to  lay  taxes  on  a  town  to  pjay  claims  which 
have  been  rejected  by  the  town  board  whether  or  no  the  claims  should  have 
been  allowed. 

Such  unauthorized  action  bv  the  supervisors  is  illegal  taxation  and  expendi- 
ture of  public  funds  and  may  be  restrained  at  the  suit  of  a  taxpayer. 

The  plaintiff  in  such  action  may  challenge  the  jurisdiction  of  the  supervisors. 
Armstrong  v.  Fitch,  627. 

6.  Same — act  of  town  board  judicial.  Moreover,  the  disallowance  of  claims  by 
a  town  board  is  a  judicial  determination  conclusive  on  the  board  of  supervisors 
until  reversed  or  annulled  as  provided  by  law.    Id, 

7.  Same  —  powers  of  supervisors.  Section  16  of  the  County  Law,  allowing  the 
board  of  supervisors  to  correct  manifest  clerical  errors  in  any  assessment  or  return 
made  by  town  boards,  has  reference  merely  to  clerical  corrections  and  the  perform- 
ance of  ministerial  duties  in  reference  thereto  and  does  not  empower  the  supervis- 
ors to  make  assessments  to  pay  claims  disallowed  by  a  town  board.    Id, 

8.  Interborough  Rapid  Transit  Company  not  liable  to  fraruhise  tax — statutory 
exemption  not  impaired  by  subsequent  legislation.  The  Interborough  Bapid  Transit 
Company,  as  lessee  or  operator  of  subway  railroads  owned  bv  the  city  of  New 
York,  is  not  subject  to  a  special  franchise  tax  on  account  of  the  rights  which  it 
exercises  under  its  contract  with  the  city. 

The  express  exemption  from  taxation  of  the  lessee  or  operator  of  said  subway 
railroad  on  property,  other  than  real  property  owned  or  employed  by  it  in  the 
construction  or  operation  of  the  roaci,  was  not  impaired  Inr  the  subsequent 
enactment  of  the  provision  of  the  Tax  Law  declaring  a  special  franchise  to  be  real 
estate  for  the  purposes  of  taxation.  Beople  ex  rel.  Interborough  R,  T,  Go.  v.  I'ax 
Comrs.,  610. 

9.  Same — violation  cf  contract  rights.  It  seems,  moreover,  that  the  Legisla- 
ture would  be  powerless  to  destroy  the  exemption  after  a  contract  is  made  in 
reliance  thereon. 

The  courts,  by  a  doubtful  construction,  will  not  impute  to  the  Legislature  an 
intent  to  violate  the  promise  of  exemption  by  which  the  city  was  aided  in  obtain- 
ing a  contractor  upon  favorable  terms.     Id. 

10.  Statutory  construction — repectfs  by  impHeation.  Where  two  acts  are  passed 
at  the  same  session  it  is  presumed  that  tiie  Legislature  did  not  intend  to  repeal  the 
earlier  act  by  implication.    Id. 

11.  General  Tax  Law  —  repeal  of —  exemptions  —  hospital  corporation  —  consii- 
tutional  law  —  impairment  of  contracts.  The  General  Tax  Law  governs  the  whole 
subject  of  taxation  and  exemption  therefrom,  and  all  prior  acts,  general  or 
special,  providing  for  exemptions  are  repealed  whether  enumerated  in  the 
repenling  clause  or  not. 

The  repeal  of  exemptions  granted  to  corporations  by  special  charters  does  not 
violate  the  Federal  Constitution  by  impairing  contracts,  for  the  State  Constitu- 
tion reserves  the  right  to  alter  or  repeal  all  Etws  and  special  acts  authorizing  the 
formation  of  corporations.    Bsople  ex  rel,  Roosevelt  Hospital  v.  Raymond,  720. 

12.  Same— Roosevelt  Hospital.  The  Roosevelt  Hospital,  incorporated  prior  to 
the  enactment  of  the  Tax  Law  by  special  act  exempting  its  property  from  taxa- 
tion, and  which  received  property  given  in  reliance  on  such  exemption,  is  only 
exempt  under  the  Tax  Law  as  to  lands  used  exclusively  for  hospital  purposes. 
Lands  owned  by  the  hospital  and  leased  to  tenants  are  not  exempt,  although 
the  rents  are  devoted  exclusively  to  hospital  purposes. 

The  act  subsequent  to  the  Tax  Law  amending  the  section  of  the  hospital 
charter  giving  exemption  from  taxation  so  as  to  provide  for  two  additional  | 

trustees,  did  not  repeal  the  provisions  of  the  Tax  Law  for  the  benefit  of  the  | 

corporation.     Were  it  so  intended  It  would  be  unconstitutional.    Id,  ■ 

Assessment  of  lands  —  effect  of  stipulation. 

Feoj^  ex  rel.  Consolidated  Gas  Co.  v.  Wells,  944. 

Payment  for  benefit  of  estate  by  forged  check  —  liability. 
Title  Guarantee  4b  T.  Co.  y.  Ea/ven,  907. 
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TAX—  Continued. 
Payment  of  tax  by  proceeds  of  forged  check — righto  of  dnwee. 
8ee  BiUiS  and  Notes,  8>d. 

Highway  tax  —penalty  for  non-payment  —  necessary  proof. 
See  Highway. 

Erroneous  assessment  of  personal  property  of  non-resident — Tenue  of  action 
for  damages  against  assessors. 
See  PuBLio  Officbr,  2. 

TELEPHONE  AND  TELEGRAPH. 

Contract  for  constructing  line  construed. 
See  Ck)NTSACT,  13. 

Contract  giving  right  of  way  construed  —  trimming  trees  —  damages  —oral 
evidence  to  supplement  contract. 

^  Gas  AND  £lbctkicitt,  1-8. 

TENDBB. 

Necessary  allegation  when  condition  precedent. 
See  CoNTRACJT,  17. 

TENEMENT  HOUSE  ACT. 

When  apartment  house  nut  tenement  —  liability  for  injury  to  tenant  in  hallway. 
&e  Landlobd  and  Tenant,  8»  4. 

TO&T. 

See  Conybrsion. 

See  False  Imprisoombht. 

See  Negliobncb. 

See  NuiSANCS. 

TOWN. 

1.  Arrest  —  power  of  police  constable  ef  MBchanicoitle — intosdcaHon.  A  con- 
stable of  a  town  in  a  county,  being  a  peace  officer  of  the  county,  may  arrest 
without  warrant  persons  found  intoxicated  upon  the  highways  of  any  town  of 
the  county,  and  the  police  constable  of  the  village  of  MechanicYille  under  its 
revised  charter  (Laws  of  1891,  chap.  106),  having  the  powers  of  a  town  constable, 
can  likewise  make  such  arrest  without  warrant  outoide  the  viUage.  Beopie  «r 
rei,  Conway  Broe,  B,  db  M,  Co.  v.  Bd.  cf  Auditors,  487. 

2.  Same — refection  of  daime — estoppel  on  appeal.  A  board  of  town  auditoiB 
having  rejected  claims  on  a  specific  ground  is  restricted  to  that  ground  on  appeal 
and  cannot  assert  that  there  were  other  grounds  for  rejection.    Id. 

Police  constable — power  to  make  arrest  for  intoxication  outside  limits. 
See  Arrest,  1. 

Highway  tax  —  penalty  for  non-payment — necessary  proof. 
See  Highway. 

Injury  on  highway  —  failure  to  repair  road. 
See  NboIjIQENCB,  28. 

Erroneous  assessment  against  non-resident — action  for  damages — venue. 
See  PuBLio  OrpicBB,  2. 

Act  of  board  disallowing  claim  is  Judicial  —  supervisors  may  not  lay  assess- 
ment therefor. 

See  Tax,  5-7. 

T&ABE  NAME. 

Adoption  of  corporate  name  similar  to  rivals  —  fraud. 

Coming  Qlase  Works  v.  Coming  Cut  Glass  Co.,  919. 

TBESPAS& 

On  forest  preserve  —  action  by  Commission  through  spedal  counsel 
See  Public  Officer,  4. 

TRIAL. 

1.  Verdict  against  weight  of  evidence  —  dismissal  on  merits.  Where  a  verdict 
for  the  plaintiff  is  against  the  weight  of  evidence,  the  trial  court  should  not  dis^ 
miss  Uie  complaint  upon  the  ments,  but  should  order  a  new  trial  conditioned 
upon  payment  of  costs.    Smith  v.  Stark,  855. 
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T&IAL--  Continued. 

2.  Election  as  to  ground  of  recovery  —  when  mbeegvent  recovery  upon  quantum 
meruit  not  barred.  Where  a  plaintiff  admits  in  open  court  that  he  sues  upon  a 
contract  of  sale  and  not  upon  a  quantum  meruit,  and  the  case  is  tried  on  that 
theory  and  submitted  to  a  jury  with  orders  to  return  a  sealed  verdict  without 
objection  and  without  the  court  compelling  an  election,  the  plaintiff  cannot, 
on  the  return  of  the  jury,  object  that  the  court  erred  in  submitting  the  case 
only  upon  the  theory  of  express  contract  being  bound  by  his  voluntary  election. 

It  seeme,  that  as  the  case  was  submitted  to  the  jury  solely  upon  the  theory  of 
an  express  contr^ict,  a  judgment  does  not  bar  a  subsequent  action  upon  a  quantum 
meruit.     WcUar  v.  Bee/mitz,  424. 

8.  Exeeptic'n  —  statement  of  reason.  The  purpose  of  an  exception  to  a  charge 
is  to  call  the  attention  of  the  court  to  the  instruction  given  and  to  the  fact  that 
it  is  objected  to,  in  order  that  the  court  may  have  an  opportunity  to  retract, 
alter,  or  modify  the  instruction.  The  exceptor  is  not  bound  to  state  tiic  reasons 
for  his  challenge  to  the  law  of  th'^  instruction.    Davenport  v.  Prentice^  451 . 

4.  Summing  up  —  statements  not  justified  by  evidence.  Statements  made  by 
plaintiff's  counsel  in  summing  up  in  a  close  case,  which  are  whollv  immaterial, 
not  justified  by  the  evidence,  but  designed  only  to  prejudice  the  jury,  call  for 
a  reversal.    Horton  v.  Terry,  479. 

5.  Practice  —  dismissal  on  merits.  Where,  at  the  close  of  the  case,  both  sides 
concede  that  there  are  no  issues  of  fact  by  moving  for  the  direction  of  a  verdict 
and  the  court  dismisses  the  complaint  on  the  merits  instead  of  directing  a  verdict 
for  defendants,  the  plaintiffs  not  asking  to  go  lo  the  jury  but  contentmg  them- 
selves with  an  exception  to  the  direction,  no  harm  is  done  and  it  is  not  ground 
for  reversal.     Tanenbaum  v.  Boehm,  781. 

Question  of  unfair  competition  for  jury. 

Ooddard  v.  American  Peroxide  Co.,  902. 

Calendar — action  by  administrator — j)reference. 
Kilkenney  v.  Cornell  Steamboat  Co.,  904. 

Reference  —  action  for  legal  services. 
Northrop  v.  Butler,  906. 

Verdict  upon  third  jury  trial  not  reversed  on  appeal — constitutional  guaranty. 
See  Aj»peal,  6. 

Robbery  —  necessity  of  motion  to  strikeout  incompetent  evidence  —  request  to 
charge  as  to  accomplice. 
See  Crime,  5. 

Robbery  —  new  trial  granted  by  appellate  court. 
See  Crime,  6. 

Waiver  of  privilege  by  patient — physician. 
See  Evidence,  2. 

Mortgage  foreclosure  —  discretion  of  court  in  ordering  Jury  trial, 
&e  Equity,  3. 

Amendment  of  complaint  to  increase  damages. 
See  Pleading,  4. 

Sale —  failure  to  move  for  dismissal  or  to  object  to  evidence — effect  onappeaL 
See  Practice,  4. 

Action  for  penalty  —  benefit  of  reasonable  doubt. 
See  Railroad,  5. 

Decision  of  Appellate  Division  must  be  followed. 
See  Sale,  4. 

Cross-examination  to  show  bias  of  witness. 
See  Services,  8. 

See  New  Trial. 
See  Sbyerakgb. 
See  Venue. 

TRUST. 

Facts  not  showing  trust  of  personal  property. 
Hoffman  House  v.  Fbote,  944. 

App.  Div.— Vol.  CXXVL        05 
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TBXTBT—  Continued. 
Relation  between  officers  of  corporation  and  stockholders. 

JSee  CoNSPiKACY,  6. 
Corporation  —  unauthorized  acts  of  directors — when  ratified  by  stockholders 

JSee  Corporation,  2. 
Trust  agreement  between  railroads  —  injunction  denied  minority  holder  of 
trust  certificates. 

JSee  Corporation,  5,  6. 

Relation  between  depositor  and  bank  as  to  trust  account. 
See  Crime,  3. 

Bank  deposit  not  trust  —  burden  on  trustee  claiming  deposit  as  gift. 
JSee  Gift,  1,  2. 

Agreement  of  devisees  construed. 
JSee  Pleading,  2,  3. 

Action  to  enforce  equitable  lien  against  foreign  corporation  —  complaint. 
JSee  Process,  2. 

Vendor  and  purchaser  —  executory  contract  to  sell  land. 
See  Real  Property,  4. 

Life  estate  —  vested  remainder. 
See  Will,  7. 

Failure  of  remainderman  —  distribution  of  principal. 
See  Will,  8. 

TXKDUE  INFLUENCE. 

JSee  Duress. 

UNITED  STATES. 

Jurisdiction  of  Federal  court  —  removal  of  cause  from  State  court. 
JSee  Court,  3-5. 

[For  tables  of  sections  of  the  United  States  Constitution  and  Statutes  cited  and 
construed  in  this  volume,  see  ante,  pp.  liv,  Iv.] 

VENDOR  AND  PUBCHASEB. 

Breach  by  refusal  to  execute  farmiU  agreement  —  earnest  money.  Where  a  written 
memorandum  of  an  agreement  to  sell  lands  does  not  contain  all  the  terms  of  the 
agreement  but  shows  upon  its  face  that  the  contract  was  to  be  expressed  in  a 
more  formal  writing,  the  vendee  is  entitled  to  recover  the  earnest  money  paid 
when  the  vendor  refuses  to  execute  the  formal  contract  on  the  agreed  terms. 
Hehrev)  Publishing  Co,  v.  Reibstein,  274. 

Action  for  specific  performance  —  trivial  objections — relief  denied. 
See  Equity,  2. 

Commissions  to  agent  on  sale  of  land. 

See  Principal  and  Agent,  1,  2,  4. 

Executory  contmct  —  equitable  title  to  land. 
iSe^REAL  Property,  3,  4. 

Sale  of  land  subject  to  dower  —  insanity  of  widow. 
See  Real  Property,  5. 

VENUE. 
Action  for  damages  for  wrongful  assessment. 
See  Public  Officer,  2. 

VEBDICT. 

'See  Trial. 

VOTEB. 

Qualification  of,  at  primary  election. 
See  Election  Law,  1. 

WAIVEB. 

Of  privilege  by  client. 
See  Gift,  2. 

Trust  agreement  to  divide  estate  —  waiver  of  advancements. 
See  Pleading,  3. 
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WABBANTT. 

Health  and  accident  insurance  policies  —  construction. 
See  Inbubance,  1,  4. 

WATEB0OT7BSE. 

Railroad  —  drawbndge  —  injunction.  Wliere  a  plan  adopted  hy  the  city  of 
Buffalo  for  rendering  the  Buffalo  river  navigable  provides  for  altering  its  course 
80  that  the  channel  at  the  point  now  crossed  by  defendant's  track  will  not  be 
used,  but  abandoned,  the  defendant,  about  to  erect  a  new  bridge  in  place  of 
its  old  one,  will  not  be  compelled  to  construct  a  drawbridge  at  a  largely  increased 
expense,  for  a  fixed  bridge  will  be  no  obstruction,  and  an  injunction  restniiuing 
the  erection  of  such  a  bridge  will  be  dissolved.  City  of  Buffalo  v.  Delaware, 
Lackawanna  4&  W,  B.  IL  Co.,  125. 

Riparian  rights  in  shore. 

See  Real  Pkoperty,  6. 

WILL. 

1.  Bequest  in  lieu  ofdaujer.  When  the  real  estate  of  a  testator  is  devised  so  as 
to  indicate  clearly  that  he  did  not  intend  the  use  of  one-third  thereof  to  belong 
to  his  widow,  she  is  put  to  her  election  as  between  a  bequest  for  her  benefit  and 
her  claim  for  dower. 

Where  a  will  d(^es  not  expressly  state  that  a  provision  for  the  wife  is  in  lieu 
of  dower,  but  it  is  clearly  the  testator's  intention  that  his  entire  real  estate  be  held 
in  trust  until  his  youngest  great-grandson  becomes  of  age;  that  his  executor 
shall  manage,  repair  and  improve  it  as  a  whole,  and  that  the  whole  of  the  realty 
shall  go  to  his  great-grandchildren  on  their  coming  of  age,  a  bcquost  to  the 
"Wife  will  be  deemed  in  lieu  of  dower,  and  if  she  elects  to  have  the  former  she 
cannot  take  the  latter.     Orth  v.  Haggerty^  118. 

2.  Execution  —  undue  influence  —  evidence.  A  will  which  provided  for  testa- 
tor's only  sister  and  gave  the  residue  of  the  estate  to  a  cousin's  husband  who 
drew  the  will  and  was  on  terms  of  intimate  friendship  with  the  testator,  which 
was  properly  executed,  read  aloud  to  the  testator  and  declared  by  him  to  be  as 
he  desired,  should  not  be  denied  probate  at  the  instance  of  nephews  and  nieces 
where  there  is  proof  that  the  testator  was  competent  to  make  a  will. 

The  controverted  questions  of  fact  should  be  tried  by  a  jury.  Matter  of 
EckUr,  IW. 

8.  Same — appeal  by  executor.  An  executor  nominated  in  a  will  has  a  right  of 
appeal  from  a  decree  denying  probate.    /(/. 

4.  Wh&n  the  toord  "  children  "  does  not  include  grandchildren  —  construction  pre- 
venting disinheritance,  wlien  prefet^red.  The  word  ** children"  as  used  in  a  will 
must  be  read  in  its  ordinary  sense,  unless  there  be  words  or  expressions  within 
the  four  corners  of  the  will  showing  that  the  testator  used  it  in  a  broader  sense. 

Will  examined,  and  held,  that  the  testator  in  making  a  substitutionary  bequest 
or  devise  used  the  word  **  children  "  in  its  ordinary  sense  and  did  not  intend  to 
include  grandchildren. 

The  court  cannot  indulge  the  presumption  that  a  testator  does  not  intend  to 
disinherit  his  descendants  or  the  primary  objects  of  his  bounty  unless  the  will 
contains  words  which  warrant  such  construction.     Matter  of  Keogh,  285. 

5.  Real  property  —  life  estate  with  contingent  remainders  —  title  from  life  tenant 
— judgment — uriborn  remaindermen  not  bouTid.  Where  certain  realty  is  devised 
to  one  grandchild  for  life,  remainder  to  her  issue  or,  on  her  death  without  issue, 
a  life  estate  to  another  grandchild,  remainder  to  her  issue,  and  if  both  grand- 
children died  without  issue  then  remainder  to  a  third  party,  the  two  grand- 
children united  cannot  give  a  marketable  title  even  though  the  third  party  has 
died. 

That  the  grandchildren  have  been  held  to  take  as  heirs  at  law  in  an  action 
to  construe  the  will,  the  will  not  havini^  been  declared  void,  does  not  estop  their 
unborn  issue  who  were  not  parties  to  the  action,  from  claiming  title.  Guernsey 
V.  Van  Riper,  368. 

6.  Action  to  determine  validity — parties  —  sufficiency  of  compluint.  A  com- 
plaint in  an  action  under  section  2653a  of  the  Code  of  Civil  Procedure  to  deter- 
mine tlie  validity  of  the  probate  of  n  will,  which  fails  to  allege  that  the  parties, 
other  than  the  husband,  are  the  only  next  of  kin  and  heirs  at  law  of  the  deceased, 
and  that  deceased  die(l  possessed  of  real  or  personal  property,  does  not  state 
facts  sutficient  to  constitute  a  cause  of  action. 
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WILL  —  Ccntinued. 

A  husbaud  aud  sister  of  a  testatrix  have  a  common  interest  In  aJ] 
invalidate  her  will,  aud  may  join  as  parties  plaintiff. 

On  sustaininK  a  demurrer  to  their  complnint  it  should  not  be  dismiabed  oi 
the  merits,  but  leave  should  be  given  to  amend.    Wood  v.  Fagin,  581. 

7.  Tru^t — vented  remainder — partition.  The  law  favors  such  a  construetiac 
of  a  will  as  will  avoid  disinheritance  of  remaiudermen  who  may  happen  to  ^ 
before  the  termination  of  a  precedent  estate. 

Where  a  testator  gave  his  residuary  estate  to  his  executor  in  trust  far  tbe  fi^ci 
of  his  intended  wife  and  a  daughter,  the  income  to  be  divided  equally  betvea 
his  intended  wife  and  his  children  including  the  issue  of  such  intended,  mai- 
riage,  and  provided  that  the  children  of  any  deceased  child  should  £ake  the 
share  of  the  parent,  and  that  on  the  death  of  the  survivor  of  his  intended  wife 
and  his  daughter  the  property  should  go  to  his  children  share  and  share  afi^ 
the  children  of  any  deceased  child  to  take  the  share  of  the  parent,  eacli  of  tes- 
tator's three  children  took  on  his  death  a  vested  remainder,  and  upon  tlie  deter* 
mi  nation  of  the  trust  the  husband  and  only  heir  at  law  of  a  daughter  can  mais- 
tain  an  action  to  partition  the  real  estate. 

The  words  *'  on  the  death  of  the  survivor"  relate  to  the  time  of  enjoyment, 
not  to  the  vesting  of  the  estate.     Trowbridge  v.  Cose^  679. 

8.  Tru&t — failure  of  remainderman  —  distribution  of  principal.  Where  a  tes- 
tator leaves  property  in  trust  during  the  lives  of  his  widow  and  a  daughter 
and  the  only  provision  in  the  will  relating  to  the  disposition  of  the  principal 
cives  the  same  to  the  children  of  the  daughter  should  she  have  any,  and  the 
daughter  dies  childless  the  principal  at  the  termination  of  the  trust  should  be 
distributed  as  intestate  property. 

Where  it  is  personal  property,  one-third  goes  to  the  administratrix  of  testator's 
widow  and  two-thirds  to  the  administratrix  of  his  daughter,  his  only  child,  to 
the  exclusion  of  a  graudnephew.    Knickerbocker  Truet  Co.  v.  King,  691. 

Probate  —  liabihty  for  legal  services. 
See  Attorney  and  Client,  2-s5. 

Legacy  —  proof  of  payment  —  self-serving  declarations  —  transactions  with 
decedent. 

See  Executors  and  Administrators,  5,  6. 

Trust  agreement  between  devisees  — action  for  accounting. 
See  Pleading,  2,  8. 

Advancement  —  allegation  of,  when  not  demurrable. 
See  Pleading,  3. 

Setting  out  will  in  complaint  not  equivalent  to  allegation  of  facts  apparently 
shown  thereby. 

See  Pleading,  16. 

Provision  in  lieu  of  dower  —  insanity  of  widow  —  election. 
See  Real  Property,  5. 

See  EXECITTORS  and  ADMINierRATORS. 

WITNESS. 

Taxation  of  fees  for  case  improperly  on  calendar  ~  witness*  fees  of  attorney. 
See  Costs,  2,  8. 

Self -incriminating  testimony — immunity  statute  construed. 
See  Election  Law,  4,  7. 

Denial  of  admissions —  credibility. 
See  Evidence,  1. 

WOBDS  AND  PHBASE& 

"Children  "defined. 
See  Will,  4. 

"Conviction "  defined. 

.See  Election  Law,  2,  8. 

"Knowledge"  defined. 
iS(00  Banking,  4. 

"Process  "defined. 

Eastern  Extracting  Co,  v.  Qreater  New  Fork Bjctracting  Co.,  928, 
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